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I INTRODUCTION

"The trouble with our times," noted Paul Valery, "is that the future is
not what it used to be."' As it is with' the zeitgeist, so it is with advance
directives ("ADs"). ADs are declarations that one does not want particu-
lar kinds of medical treatment when one loses decision-making capacity.3

These mechanisms have received increased attention since the first living
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will statute was passed in 1976.3 Even more interest has arisen in light of
the United States Supreme Court decision in Cruzan v. Director, Mis-
souri Department of Health.' Since many states may now legitimately
require "clear and convincing evidence" before treatment withdrawal de-
cisions are made, ADs are perceived by many as the most effective mech-
anism through which that standard may be met.

Given the extraordinary benefits ADs confer, why are living wills such a
rarity? What is it about ADs that so troubles us that we seldom execute
them? After all, with living will statutes in at least forty states, and dura-
ble power of attorney statutes in all fifty states (twenty-five of which
cover health care decisions in some way), no more than ten percent of us
sign living wills.' We like to argue that the stakes are very high if we do
not have ADs. Indeed, the most common argument is that ADs may be
the only method to ensure a peaceful and dignified death. Most of us
would like to think the lack of interest in executing ADs is primarily due
to inadequate education: if only more people, the argument goes, knew
about and understood ADs, they would exercise their rights to self-deter-
mination. Yet, such an explanation is too simplistic in light of the volumi-
nous publications on both ADs and death and dying. In fact, many people
are eager to talk about living wills and ADs, often in great detail. Very
few people, however, actually sign living wills. How are we to explain this
disparity between the theoretically attractive and the practically
desultory?

3. California Natural Death Act, 1976 Cal. Stat. 6478 (codified at CAL. HEALTH & SAFETY
CODE §§ 7185-7195 (West 1976). For a comprehensive historical presentation, see also WEIR,
ABATING TREATMENT, supra note 2; see also Sprung, Changing Attitudes and Practices in
Foregoing Life-Sustaining Treatment, 263 J. A.M.A. 2211 (1990); Blake, State Interests in
Terminating Medical Treatment, HASTINGS CENTER REP., May-June 1989, at 5; Emanuel &
Emanuel, The Medical Directive: A New Comprehensive Advance Care Document, 261 J.
A.M.A. 3288 (1989); Emanuel, Does the DNR Order Need Life-Sustaining Intervention?
Time for Comprehensive Advance Directives, 86 AM. J. MED. 87 (1989).

4. 110 S. Ct. 2841 (1990); see also Weir & Gostin, Decisions to Abate Life-Sustaining
Treatment for Nonautonomous Patients: Ethical Standards and Legal Liability for Physi-
cians After Cruzan, 264 J. A.M.A. 1846 (1990); Angel, Prisoners of Technology: The Case of
Nancy Cruzan, 322 NEW ENG. J. MED. 1226 (1990); Lo, Rouse & Dornbrand, Family Deci-
sion Making on Trial, 322 NEw ENG. J. MED. 1228 (1990); Annas, Nancy Cruzan and the
Right to Die, 323 New ENG. J. MED. 670 (1990), Annas, Bioethicists' Statement on the U.S.
Supreme Court's Cruzan Decision, 323 New ENG. J. MED. 686 (1990).

5., See P. MCCARRICK, LIVING WILLS AND DURABLE POWERS OF ATTORNEY: ADVANCE DIREC-
TIVE LEGISLATION AND ISSUES (National Reference Center for Bioethics Literature Scope
Note 2 (1990)). Anderson, Living Wills: Do Nurses and Physicians Have Them?, 86 AM.'J.
NURSING 271 (1986).
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Ethical arguments for ADs tend to be based on notions of autonomy.s

Indeed, ADs reflect the fundamental value we attach to self-determina-
tion. Respect for autonomy leads both to the requirement for informed
consent, and to the right to informed refusal of treatment. Because of
autonomy, refusal of treatment can be based on value preferences that
are not medical in nature. Even if the physician believes that the treat-
ment is in the patient's best interest, the patient may refuse. Self-deter-
mination has become important in health care because modern 'therapeu-
tic modalities can not only provide extraordinary benefits, but also can
impose intense and futile suffering on dying patients. Hence ADs allow us
to preserve a number of basic goods: sustain individual liberty interests in
a pluralistic society; prevent unwanted or futile therapy; reduce anxiety
about preserving the dignity of dying; reduce guilt among family mem-
bers regarding treatment withdrawal; reduce the costs of medical care;
and lower anxieties among physicians who treat for defensive purposes."

Interestingly enough, most arguments against ADs do not criticize the
concept of autonomy directly. Instead, they substitute for autonomy
such phrases as the "infinite value of human life," and object to any ac-
tion that appears to sanction active euthanasia- Clearly, arguments for
autonomy do not have to be antithetical to arguments defending the spe-
cial value of human life. And arguments about the value of human life
often reflect presuppositions that support the notion of self-determina-
tion. For this reason, neither side seeks to destroy or dismantle the
other-only in an indirect way, to limit or to relativize their opponent.

The purpose of this Essay is to provide a different sort of critique of
ADs, one that helps explain why ADs are so rare in our society. My argu-
ment also specifically criticizes autonomy without at the same time pro-
posing a surrogate such as "the special value of human life." Instead, the
argument will focus on a paradox in our advance declarations to ensure a
dignified death. The paradox touches on the very nature of our desire to
be autonomous, as well as on political intuitions that autonomy is essen-
tial for a healthy society. Indeed, the paradox appears precisely because
autonomy and death are linked to one another in a very curious way-not
just in philosophical debate, but also in our lived experience. The paradox
is that the denial of death and denial of autonomy occur together. And in
bur society, almost all of us-patients and physicians alike-will do al-
most anything to avoid talking about our own deaths.9

6. Moskop, Advance Directives in Medicine: Choosing Among the Alternatives, in AD-
VANCE DIRECTIVES, supra note 2, at 9; see also ABATING TREATMENT, supra note 2.

7. ADVANCE DIRECTIVES, supra note 2, at 1-8.
8. For a useful summary, see ABATING TREATMENT, supra note 2.
9. I am aware of the changes in assessment of denial as a defense mechanism. Whereas

earlier treatments focused on denial as always deleterious, more recent treatments are more
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I propose to look first at two very different philosophical defenses of
ADs. One position defends ADs on the basis of autonomy; the other at-
tempts to provide an explicitly social ethics context for ADs. Both posi-
tions fail, for different reasons, to account for the phenomenon of death-
denial so common in our culture. Social ethics arguments for ADs fail
because individual self-determination remains our most fundamental
moral intuition. Arguments for ADs using the concept of autonomy are
also inadequate because they fail to explain our denial of death and the
peculiar connection between autonomy and death. So very few of us use
ADs because our primary moral language raises in profound ways oux in-
articulable fear of death. Indeed, death-denial is itself a symptom of an
important problem rooted in the very concept of autonomy.

II. DEFENSE OF ADVANCE DIRECTIVES: AUTONOMY AND TRUST

A. Advance Directives as Exercise of Autonomy

Is autonomy a coherent concept? Some contemporary philosophers
have argued that it is not. Alasdair MacIntyre has argued that substan-
tive moral agency evaporated in the post-Enlightenment era when we be-
gan to understand ourselves via autonomy.10 Indeed, autonomy strictly
understood leads not to self-determination, but to psychotic madness."
Since the very phenomenon of language is rule-governed, our mental in-
tegrity depends upon not being autonomous in very important and exten-
sive ways. For Maclntyre, autonomy is both morally deleterious and intel-
lectually fatuous. In a different though no less critical way, pragmatists
like Richard Rorty argue that the language of autonomy is nothing more
than learned linguistic behavior.2 To presume that autonomy names
something ontologically real is to fall prey to a philosophical illusion.
Even if we put aside criticisms by MacIntyre and Rorty, though, most of
autonomy's defenders recognize that autonomy is not a straightforwardly
simple concept." Joel Feinberg has noted, for example, that autonomy

carefully nuanced. See Lazarus, The Costs and Benefits of Denial, in LIVING WITH CHILD-

HOOD CANCER 50 (J. Spinetta & P. Deasy-Spinetta eds. 1981); Youngner, Advance Directives
and the Denial of Death: Should the Conflict Be Resolved? in ADVANCE DIRECTIVES, supra
note 2, at 127. What has not heretofore been adequately examined with regard to advance
directives, however, is the peculiar connection between the moral psychology of individual
autonomy and our denial of death.

10. MacIntyre, How Moral Agents Became Ghosts, or Why the History of Ethics Di-
verged from That of the Philosophy of the Mind, 53 SYNTHESE 295 (1982).

11. MacIntyre, Epistemological Crisis, Dramatic Narrative, and the Philosophy of Sci-
ence, in PARADIGMS AND REVOLUTrIONS 54 (G. Gutting ed. 1980).

12. See R. RORTY, PHILOSOPHY AND THE MIRROR OF NATURE (1979).
13. For an excellent anthology of classic essays on autonomy, see THE INNER CITADEL (J.

Christman ed. 1989).
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really has four distinct but related meanings: the capacity to govern one-
self; the actual condition of self-government; a moral ideal; and the sov-
ereign right of self-governance. 4 Yet, John Christman argues that noth-
ing in Feinberg's list makes impossible a coherent core meaning for
autonomy.'s Indeed, such a core idea is typically associated with the no-
tion of self-government, as explicated by Harry Frankfurt and Gerald
Dworkin. As Dworkin puts it:

A person is autonomous if he identifies with his desires, goals, and val-
ues, and such identification is not influenced in ways which make the
process of identification in some way alien to the individual. Spelling out
the conditions of procedural independence involves distinguishing those
ways of influencing people's reflective and critical faculties which subvert
them from those which promote and improve them.'

Hence, authentic autonomy is present "when the agent accepts the desire,
value, or preference as part of her larger set of desires, beliefs, and princi-
ples, whether or not this is done for good reasons."' 7

A full explication of the Frankfurt and Dworkin notion of autonomy,
including their discussions about lower and higher order desires, is be-
yond the scope of the present Essay. Even more, there are significant crit-
icisms of the theory that I will not discuss.1s However, if we assume that
autonomy is a coherent concept, we still need another distinction not ap-
parent in the Frankfurt-Dworkin model because it has a direct bearing on
ADs. The distinction was first outlined by Isaiah Berlin in a famous essay
on the difference between positive and negative liberty.

The first of these political senses of freedom or liberty ... which I shall
call the "negative" sense, is involved in the answer to the question
"What is the area within which the subject ... is or should be left to do
or be what he wants to do or be, without interference by other persons?"
The second, which I shall call the positive sense, is involved in the an-
swer to the question "What, or who, is the source of control or interfer-
ence, that can determine someone to do, or be, one thing rather than
another?"'19

Positive liberty is the freedom to choose and define life's goals and values.
Negative liberty is freedom from unwanted interference or coercion from

14. Feinberg, Autonomy, in THE INNER CITADEL, supra note 13, at 27-53.
15. Christman, Introduction to THE INNER CITADEL, supra note 13, at 3-21,
16. Dworkin, The Concept of Autonomy, in THE INNER CITADEL, supra note 13, at 61.
17. Christman, Introduction to THE INNER CITADEL, supra note 13, at 7.
18. It is fair to say, however, that apart from those who dismiss the whole notion of

autonomy, most critics have found the theory insufficient or incomplete but not fundamen-
tally wrong. See THE INNER CITADEL, supra note 13.

19. I. BERLIN, Two CoN cEPrs op LIBERTY 6-7 (1958).
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others. While both notions are important, Berlin notes that only the neg-
ative sense is appropriate for liberal democracies. D.A.J. Richards demon-
strates that autonomy in this negative sense is most likely the primary
one in our political history precisely because autonomy was intended to
replace the republican notion of public virtue.20 Autonomy, he argues, is
"a constitutive normative ingredient of American democratic constitu-
tionalism because it specifies the empirical and normative conditions for
the value of self-government essential to the very legitimacy of this form
of government."21 Hence, by defining a sphere of individual autonomy the
United States Constitution "preserves to persons a critical moral inde-
pendence itself often critical of the claims of state power in the pursuit of
personal and ethical ends to which legitimate state power must be ac-
countable, not conversely." 22

In the area of medical ethics, no one has articulated the notion of au-
tonomy as negative liberty-the right not to be interfered with-better
than H.T. Engelhardt. In his systematic work, The Foundations of
Bioethics,22 Engelhardt is fully aware of the recent challenges to notions
of systematic, universal, rational ethics made by Alasdair MacIntyre."' In-
deed, Engelhardt accepts nearly all of MacIntyre's hypotheses, even as he
turns the argument on its head. Since we live in a culture with many
diverse communities, Engelhardt argues, no one of those communities can
claim moral priority over the others. Moreover, we can provide an ethic
for such a culture only by describing the most general, universal, and ab-
stract characteristics of morality. Engelhardt claims to have salvaged only
a small part of the Enlightenment heritage, the "minimal grammar of mo-
rality," out of the rubble of MacIntyre's assault. Nevertheless, the rem-
nant he rescues is nothing less than the central Enlightenment affirma-
tions: Kant's formal limits on human knowledge and the moral pre-
eminence of each individual's self-determination. Rather than leading to
intractable dilemmas, Engelhardt argues that this secular pluralistic ethic
provides the only "rational method" that can allow diverse communities
of belief, even in the face of moral disagreements, to live together
peacefully.

As a libertarian, Engelhardt makes a definition and defense of the con-
cept of "person" the methodological center of his work: "Persons, not
humans, are special."2 " Persons are self-conscious, rational, and autono-
mous. Since persons have these capacities, they are able to form "peacea-

20. Richards, Autonomy in Law, in THE INNER CITADEL, supra note 13, at 246.
21. Id.
22. Id. at 248.
23. H. ENGELHARDT, THE FOUNDATIONS OF' BioErHIcs (1986).
24. A. MACINTYRE, AFTER VIRTUE (2d ed. 1984).
25. H. ENGELHARDT, supra note 23, at 104.
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ble secular communities" in which all persons are free to pursue their
own definitions of the good life as long as they do not interfere with the
"autonomy" of other persons. Autonomy, in Engelhardt's ethic, is not
simply equated with the value of freedom-the capacity to choose or to
act. Instead, it is a "respect for freedom," the necessary condition for the
possibility of mutual respect, the necessary condition for morality. As a
result, the fundamental moral limit of action, the formal barrier morality
places on all of us, is to avoid force to which the innocent have not
consented.

For this reason, Engelhardt argues that the moral value in ADs is not
so much the right of self-expression as it is the moral right to be left
alone:

Because a generally justifiable and authoritative, concrete view of the
good life is not available in a secular context, the right to use such direc-
tives is best justified in general secular terms on the basis of the limits of
others' rights to intervene in the competent actions of free individuals,
rather than on the basis of the limits of concrete obligations to provide
or accept treatment.26

These limitations on actions are based on an underlying cultural need to
control medical technology "to assure that it will serve human needs and
values and not follow a momentum of its own. 2 7

B. Advance Directives as Gesture Toward Trust

Although there are numerous problems with Engelhardt's systematic
work, his explication of autonomy as a negative liberty is descriptively
powerful and appeals to many of our most basic political instincts. For
Engelhardt, autonomy of persons in this negative sense is a profoundly
important resource precisely because it allows us to live in a tolerably
peaceful, secular, pluralistic society. Yet, some criticisms have been lev-
elled specifically at this sort of interpretation of ADs.2

In particular, Larry Churchill argues that the language of individual
rights and autonomy distorts the basic meaning of ADs.2 ' At the heart of
his argument is the concern to rehabilitate a notion of trust in health care
ethics. This is not surprising since Churchill's analysis of justice in health
care attempts to revitalize Adam Smith's ethic of sympathy for contem-

26. Engelhardt, Advance Directives and the Right to Be Left Alone, in ADVANCE DiREC-
TIVES, supra note 2, at 142.

27. Id. at 149.
28. For more comprehensive responses to Engelhardt, see S. HAUERWAS, SUFFERING PRES-

ENcE (1986); E. PELLEGRINO & D. THOMASMA, FOR THE PATIENT'S GOOD (1988).
29. Churchill, Trust, Autonomy, and Advance Directives, 28 J. RELIGION & HEALTH 175

(1989).
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porary society.8" Indeed, Churchill wants to replace language of individu-
alism and rights with those moral sentiments that connect us to one an-
other and provide the substantive interdependent connections we have
with one another. Churchill argues that the moral sentiments, and in par-
ticular sympathy, are more fundamental in our moral experience than are
our private inner citadels of autonomy.

Hence, Churchill answers the rhetorical question, "Why do people write
advance directives?" by arguing that most people are motivated by fear.
Although self-determination and autonomy are also important, they are
subsidiary to the perception that we cannot trust that those who care for
us will do so wisely and humanely. Autonomy, therefore, is still essential
for Churchill, but only because of the prior problem of fear and mistrust.
Autonomy is a "fall-back position" we reach only when our moral senti-
ments do not sustain our interdependence. 1

Why is the language of autonomy inadequate in dealing with ADs?
Churchill cites several reasons:

The first is that focusing on autonomy will draw our attention away from
the lived experience of advance directive writing. So to concentrate on
autonomy ... is like rearranging trunks in the attic while neglecting the
living quarters below. Concentrating on autonomy will keep us away
from the core of the moral action.

My second complaint is that autonomy is an inadequate moral tool, at
least in its contemporary, largely negative, usage. Probing for moral
meaning with autonomy as our guide is like deep-sea fishing with a fly-
rod. The tool is inadequate to the task; and the catch will be meager
because the instrument allows little depth."'

The limitations of autonomy lead to additional problems. Indeed, Chur-
chill points out:

The autonomy and free-choice emphasis also has the unsavory charac-
teristic of an easy affiliation with the concept of "medical consumerism."
Under this model, doctors, nurses, and other health "professionals" be-
come "providers," while "patients" become "consumers." Consumers are
then expected to choose from the vast medical supermarket which items
or procedures for life maintenance they "want" . . . .Under this con-
sumer model, writing an advance directive is like ordering a Chinese
meal ten years in advance, from a menu which is constantly changing
and in a language you do not understand. But, of course, this goes too
far, since people write advance directives not to have something, but to
make sure they will not have something. So writing an advance directive

30. L. CHURCHILL, RATIONING HEALTH-CARE IN AMERICA (1987).
31. Churchill, supra note 29, at 180-83.
32. Id. at 178-79.
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may be more like calling the maitre d' ten years ahead and insisting that
when you come to dine you definitely do not want the mu shu pork and
the Szechuan chicken. 3

Autonomy distorts our moral experience by ignoring both the historical or
narrative dimension of our lives, and the profound uncertainties, limits,
and tragedies our histories embody.8 ' Because we tend to equate distinc-
tively human life with our autonomous inner citadels-"self-interested
centers of rationality only incidentally marked by common sentiments or
capacities for fellow feeling, such as benevolence, altruism, or trust"-we
have truncated our understanding of the moral life.8

Autonomy, Churchill goes on to say, blunts our understanding of our
lives as fundamentally social. It gradually forces us to see ourselves iso-
lated from others, and others isolated from us. Because trust, not auton-
omy, is our most fundamental moral reality, Churchill argues, it is not a
naive sentiment. Even though trust exists only in the presence of trust-
worthy people, it is not an emotion; it is, instead, "a capacity we have, to
greater or lesser degrees, and like all moral capacities, it must be taught,
practiced, and nourished if it is to thrive and flourish. The flaw of auton-
omy-oriented ethics is that it discourages the practice of this virtue." s

Therefore, expressions of autonomy in ADs should be the occasion for
professional and institutional responses that seek "to re-establish trust,
first by acknowledging the legitimacy of such expressions, and second by
using advance directives as occasions for continuing conversations that
will rebuild trust."'" Hence, health-care professionals should receive ADs
not as conversation-stoppers, as moral or legal trumps, but as gestures to
get the conversation started, to look more closely at the values and con-
cerns underneath the patient's preferences. In so doing, the appropriate
goal is to rediscover the deeper moral sentiments that really bind us to
one another.

III. CRITIQUE OF ADVANCE DIRECTIVES: POLITICAL AND THANATOLOGICAL

Engelhardt and Churchill provide two poles from which positive argu-
ments for ADs can be constructed. Although Churchill's position is as
critical of Engelhardt's as Engelhardt's is of Churchill's, both scholars

33. Id. at 179 (emphasis in original).
34. The value and limits of narrative approaches have been discussed at length by

Hauerwas and Pellegrino; see also H. BRODY, STORIES OF SICKNESS (1987); Churchill, Ad-
vance Directives: Beyond Respect for Freedom, in ADVANCE DIRECTIVES, supra note 2, at
171.

35. Churchill, supra note 29, at 179.
36. Id. at 180 (emphasis in original).
37. Id. at 182.
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present compelling arguments for the value of ADs. In this sense they are
mirror images of one another, bound by the dialectical relationship be-
tween thought and sentiment, right and virtue, procedure and substance,
and individual and society. An adequate critique, of ADs must address
both Engelhardt and Churchill. What follows, then, is a two-part argu-
ment. In the first stage, I demonstrate why Churchill is wrong about the
priority of trust over autonomy. Autonomy is not a second-order, fall-
back position; it is our primary language. Consequently, fragmentation
and mistrust are far more deep-seated than Churchill perceives. Commu-
nitarian elements in the liberal tradition serve merely to sustain our self-
interested, individualistic presuppositions. Therefore, liberal individual-
ism cannot be reinterpreted to mean simply a semantical encrustation of
autonomy language over a bed of communitarian sentiment.

The second stage of my argument shows why Engelhardt's negative lib-
erty is far from helpful in promoting ADs. Churchill is generally right in
his suspicions that fear is a major issue surrounding ADs. As long as au-
tonomy remains a fundamental concept in our moral discourse, such that
we understand ourselves and others in some primary or essential way as
autonomous individuals, we have good reason not to trust each
other-especially when -it concerns an issue as troubling and fearful as
our death. Neither Churchill nor Engelhardt, however, identify the pecu-
liar connection between autonomy and fear-specifically the fear and de-
nial of death. For this reason, they both fail to recognize that as long as
autonomy remains our society's moral and legal justification of ADs, it is
also the most 'definitive way to keep ADs from becoming used in a wide-
spread manner.

A. Trust is Gone: Fragmentation of the Public Sphere

Churchill's argument about the primacy of trust in the moral life rests
upon the presupposition that our social or public lives are fundamentally
intersubjective and interdependent. Therefore, he is making not just a
psychological point, but a political and social one as well. However, such a
thesis is not easily sustained in light of the history of what the public has
become. Jurgen Habermas's The Structural Transformation of the Pub-
lic Spheres

3 is still the most comprehensive historical and philosophical

38. J. HABERMAS, THE STRUCTURAL TRANSFORMATION OF THE PUBLIC SPHERE (1989) [here-
inafter STRUCTURAL TRANSFORMATION]. It is ironic, of course, to use Habermas as the source
of the disintegration of the public sphere in light of his massive recent work on communica-
tive action and discourse ethics. See I & 2 J. HABERMAS, THE THEORY OF COMMUNICATIVE

ACTION (1989); J. HABERMAS, MORAL CONSCIOUSNESS AND COMMUNICATIVE ACTION (1990). Un-
fortunately, Habermas has never returned to the historical issues he details so well in his
earlier work on the public sphere. In order to uphold his later arguments, he will have to
deal with significant'historical issues he raises here.
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analysis of this subject. Habermas points out, for example, that in the
Middle Ages public could only be applied to the feudal lord, or to those
symbols and persons who represented him.3' The public, in any sense
that we might recognize, did not exist. To be public (publicare) meant
simply "to claim for the lord."'40 By the end of the Renaissance, however,
public referred to the bourgeoisie who were able "to compel public au-
thority to legitimate itself before [them]."'41 As Habermas put it, "The
publicum developed into a public, the subjectum into the [reasoning)
subject, the receiver of regulations from above into the ruling authorities'
adversary.' 3

4 In the constitutional democracies of the early nineteenth
century, therefore, public had developed into the source of governmental
legitimacy. The crucial goal of the public's.opinion was to protect the citi-
zenry from dominating governmental power-"to dissolve any kind of co-
ercion into the compulsion of reason.' 43

Fundamental problems emerged, though, that quickly changed the na-
ture of the public sphere. These problems were first noticed by nine-
teenth century liberal democratic political theorists who found that the
public sphere seldom served the sort of critical function it should." In-
stead, as John Stuart Mill noted, there is "in the world at large an in-
creasing inclination to stretch unduly the powers of society over the indi-
vidual .. .by the force of public opinion.'4 Public opinion evolved not
into an expression of universal interest, but instead into an an-
tidemocratic coercive power. Tolerance of individual expression was, as
Mill saw it, threatened. As a consequence, representative expression of
public opinion became vital. As J.S. Mill argued, "political questions
[should] be decided by a direct or indirect appeal to views, formed after
due consideration, of a relatively small number of persons specially edu-
cated for this task.""e In other words, the coercive power of public opinion
could only be controlled by a smaller, more refined, more educated, and
reflective version of the public. In the nineteenth century, however, this

39. Interestingly, this is very similar to the origins of our notion of "good" in the Greek
word agathos, which initially referred in a very specific way to the Homeric tribal chieftain.
See A. MACINTYRE, A SHORT HISTORY Or ETHICS (1968); A. MACINTYRE, WHOSE JUSTICE?

WHICH RATIONALITY? (1989).
40. STRUCTURAL TRANSFORMATION, supra note 38, at 6.
41. Id. at 25.
42. Id. at 26.
43. Id. at 133.
44. Id.
45. Mill, On Liberty, in 40 GREAT BOOKS OF THE WESTERN WORLD 273 (M. Adler ed. 2d

ed. 1990).
46. Mill, On Liberty, in 18 COLLECTED WORKS 247 (J. Robson ed. 1984).
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representative form of public debate also degenerated, but this time into
special interest politics.47 As Habermas notes:

Group needs that could not expect to be satisfied by a self-regulating
market tended to favor regulation by the state. The public sphere, which
now had to deal with these demands, became an arena of competing in-
terests .... Laws passed under the "pressure of the street" could
hardly be understood any longer as embodying the reasonable consensus
of publicly debating private persons. They corresponded more or less
overtly to the compromise between competing private interests.'

The realm of public opinion thus became merely the arena for the conflict
of opinion-privately interested opinion.

The disintegration of the public sphere has left us with little more than
a chaotic confrontation between private-self and group interests. This is
the reason Sheldon Wolin believes that, ironically:

Pluralism has undercut the practice of political citizenship by replacing
the idea of a civic person who continuously shares and participates in the
common concerns of society with the idea of the special-interest-group
member who emerges from that small circle to vote every few years but is
otherwise preoccupied with private interests. Pluralism has also discred-
ited the idea that, except for national defense, there are common values
that, as a collectivity, we can develop and share. There are only common
means we can use to further individual, group, organizational, and class
ends."

Therefore, "competing private interests" is what the "public sphere"
has come to mean. This transformation of the public sphere is certainly
no trivial problem, precisely because we no longer have the resources to
make intelligible what public means apart from self-interest. We find it
quite natural "to think that politics and public life is primarily the sphere
of the negotiation and conflict of competing interests."50 Our interdepen-
dence is reduced to voluntary public participations-a participation that
only means interest groups have a chance to have their say."1

Of course, this is extraordinarily problematic in a democracy because it
means we do not have a rational consensus through which citizens can
trust one another to seek something other than their self-interest. It also

47. See Wolin, The American Pluralist Conception of Politics, in ETHICS IN HARD TIMES
217 (Caplan & Callahan eds. 1981).

48. STRUCTURAL TRANSFORMATION, supra note 38, at 132.
49. Wolin, supra note 47.
50. Bernstein, The Meaning of Public Life, in RELIGION AND AMERICAN PUBLIC LIFE 41

(R. Lovin ed. 1986).
51. Kemp, Planning, Public Hearings, and the Politics of Discourse, in CRITICAL THE-

ORY AND PUBLIC LIFE 177 (J. Forester ed. 1985).
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means that the social coherence demanded for a tolerable social ethic is
shredded.2 This is the reason Habermas can speak so cogently about the
"depolitization of the mass of the population. 53 Indeed,

[t]he communicative network of a public made up of rationally debating
private citizens has collapsed; the public opinion once emergent from it
has partly decomposed into the informal opinions of private citizens
without a public and partly become concentrated into formal opinions of
publicistically effective institutions. Caught in the vortex of publicity
that is staged for show or manipulation the public of nonorganized pri-
vate people is laid claim to not by public communication but by the com-
munication of publicly manifested opinion."

Hence, the historical notion of a public in the modern democratic
state-at least in so far as it serves a trustworthy resource free from the
influence of particular interests-is little more than a fiction.65

With that recognition, trust in even as sophisticated a form as provided
by Churchill, seems terribly inadequate. Churchill argued that the act of
writing ADs expresses a fear that our dignity will be assaulted at a time
we lack all control over it. The emphasis on autonomy, he notes, "is not
so much mistaken" as it is misplaced. Instead, patients are trying to as-
sert their vision of their own good because they don't trust health care
professionals to protect it.5"

Trust, though, can have several different meanings. It can mean, per-
haps most simply, that we believe we will get what we expect. This is
essentially an expectation of consistency. Yet, Churchill is talking about
something more: we expect to be treated in a way we would want or will
want. Such an expanded definition of trust is actually more appropriate
to health care because of the uncertainties surrounding the circumstances
of our dying. Indeed, Churchill's definition of trust means even more than
what most of us attach to the notion of respect. Autonomy requires or
obliges others to respect our wishes and our values. Yet, Churchill is say-
ing that trust requires that others genuinely understand and care about
our values and wishes and honor them even in the absence of autonomy.
Of course, simply talking about being sensitive to the motivational exper-
iences of others does not make it more likely 'that this sort of trust will
arise. Trust, in the sense Churchill defends, is much more substantial
than merely developing a social perspective on ethics. Trust requires the
existence-the concrete existence-of a society that is really a commu-

52. J. HABERMAS, THEORY AND PRACTICE 255 (1973).
53. J. HABERMAS, TOWARD A RATIONAL SOCIETY 103-04 (1970).
54. STRUCTURAL TRANSFORMATION, supra note 38, at 247.
55. Id. at 244.
56. Churchill, supra note 29, at 182.
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nity. The community must share our vision of the good life, not because
our vision is a private autonomous one, but because our vision is shared
by and arises out of the community as a Whole. Trust, in this sense, is not
a matter of essentially autonomous individuals bonding or reconnecting
to one another because they fear that these very same people will degrade
and abuse them otherwise. Trust, if it occurs at all, will only emerge out
of a moral tradition and community that has a shared vision of the proper
ends of human life.

The problem we face in our society, therefore, is not that we have lost
contact with a deeper dimension of our ethical experience or our moral
sentiments, or that we have failed to maintain a careful balance between
trust and autonomy, virtue and obligation, the social and the personal.
Our problem is that the dominant moral tradition-the tradition of au-
tonomy (as self-governance) and individual rights-makes us see our-
selves primarily as self-interested individuals who know better than any-
one else what our good is, often to the exclusion of anyone else.

B. Autonomy, Fear, and Death

Yet, if Engelhardt is correct, and the primary issue in ADs is preserva-
tion of autonomy at the end of life against the onslaught of modern medi-
cal technology, how do we explain the rarity of living wills? After all, the
danger from overweening medical technology is not decreasing. Surely,
then, an additional factor must be involved. Denial of death is a well-
recognized phenomenon in our culture. Indeed, it has been commented
upon, repeatedly since the 1960s. "Call no man happy until he is dead" is
Solon's well-known ancient aphorism. Such a sentiment made sense in
the context of Ancient Greek culture, but not in ours. Happiness, in the
most important ways we use that word means simply not to die. Conse-
quently, our modern denial of death is far more clearly reflected in our
behavior than in our theoretical discussions of ADs. Paul Ramsey had the
right answer when he noted that we will never adequately deal with our
fear of death by writing about it or speaking about it persistently. Death
is not a problem we can solve, he argued; instead it is destined to remain,
in the modern world, an impenetrable mystery.

Interestingly, the French historian, Philippe Aries, has argued that
there is a connection between views of the self and attitudes toward
death.58 For this reason, the contrast between classical and modern no-
tions of the self turns out to be extremely important in understanding

57. Ramsey, Death's Pedagogy, 100 COMMONWEALTH 497-502 (1974).
58. P. ARmIS, WESTERN ATTITUDES TOWARD DEATH (1974) [hereinafter WESTERN Arri-
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modern death. Alasdair MacIntyre has succinctly described the classical
and modern views of the self:

The self of the heroic [Homeric) age lacks precisely that characteristic
... that some modern moral philosophers take to be an essential charac-

teristic of human selfhood: the capacity to detach oneself from any par-
ticular standpoint or point of view, to step backwards, as it were, and
view and judge that standpoint-or point of view from the outside. In he-
roic society there is no "outside" except that of the stranger. A man who
tried to withdraw himself from his given position in heroic society would
be engaged in the enterprise of trying to make himself disappear.2

The individual in Homeric society knew who he or she was through

his or her membership in a variety of social groups .... I am brother,
cousin and grandson, member of this household, that village, this tribe.
These are not characteristics that belong to human beings accidentally,
to be stripped away in order to discover "the real me." They are part of
my substance, defining partially at least and sometimes wholly my obli-
gations and my duties .... To know oneself as such a social person is
however not to occupy a static and fixed position. It is to find oneself
placed at a certain point on a journey with set goals; to move through life
is to make progress-or fail to make progress-toward a given end. 0°

Such a definition of the self is thoroughly social. Similarly, death in Ho-
meric society was not a private event. Proper funerals were public rituals
performed by the community and were essential for the healing of the
community to take, place. 1 As long as an acceptable ritual procedure was
followed, death remained an expected, even if an evil, part of life. If there
was a terror in death, it was not to be found in death itself. The primor-
dial fear was the absence of a proper funeral-leaving the corpse like a
dead animal to be devoured by dogs and birds.2 Such an antifuneral was
unspeakably horrible precisely because it prevented the community from
healing itself through the proper rituals. Ari~s calls the classical view of
death "tamed death," not because this death failed to elicit grief, but be-
cause our modern view of death has become untamed.3

Modern death, what Freud called that "painful riddle,"6' is not primar-
ily the occasion for social mourning, but is instead a terrible existential
mystery. One of our most enlightened thanatologists, Ernest Becker, has
argued that the modern world's chief characteristic is the "terror of

59. A. MACINTYRE, supra note 24, at 126.
60. Id. at 33-34.
61. J. REDFIELD, NATURE AND CULTURE IN THE ILIAD (1975).
62. Id.
63. WESTERN ATTITUDES, supra note 58; THE HouR, supra note 58.
64. S. FREUD, THE FUTURE OF AN ILLUSION (1964).



MERCER LAW REVIEW

death."" Becker focused on "universality of the fear of death" in the
modern world in order "to convey how all-consuming it is when we look it
full in the face."" 6 We spend most of our time, Becker argues, trying to
deny that death exists. Indeed, we have pushed death out of public view
and into the hospital where it can be managed and controlled, so that all
of us (doctors, families, and society) can find a way to tolerate it. Even
our funerals are designed to prevent death from forcing uncomfortable
questions upon us. 7 Indeed we are so uncomfortable about the whole
phenomenon of death that we use phrases like "resting" or "dreaming"'to
describe the deceased. They are "not to be disturbed" since they have
"suffered enough." The embalmer's handiwork is judged to be good only
when the corpse mimics the person sleeping. Modern funerals provide the
tools to cover over death as quickly and painlessly as possible. Jessica
Mitford's classic treatment in The American Way of Death"' is still rele-
vant. Her description of the funeral industry's success as doctors of grief
testifies to our modern concern to make death invisible.

I mentioned earlier that the histories of the self and death in the West
have parallel courses. If death has receded from public view, then the self
has disappeared as well. The privatization of modern self means that it
"has no necessary social content and no necessary social identity." Our
autonomous self, in the truest and deepest sense, "can assume any role or
take any point of view, because it is in and for itself nothing."70 There is,
therefore, a terrible and empty polarity that exists between our modern
understanding of death and our modern understanding of the self. The
modern self has no other adequate way to understand itself except
through its opposite-through its absence. Because death and life lack
finite and concrete social meaning, they are very much like two elements
in a single dichotomous variable-either one if alive or zero if dead. They
are inextricably linked because neither one has any meaning without the
other. Witness the painful and paradoxical reflections of Leon Kass upon
learning of his mentor's death:

I entered the room, thunderstruck. There he lay, peacefully, a frail figure
in a large bed, half-smiling, as if in a pleasant dream. Dreaming, I would
have thought had I not met the nurse. Moments later, I found myself on
my knees at the foot of the bed, full of awe and horror. Over and over, I
asked myself, "Where is he? Where did he go? Where is that mind, that
learning and understanding, those unwritten books that no one will now

65. E. BECKER, THE DENIAL OF DEATH (1973).
66. Id.
67. WESTERN ATTITUDES, supra note 58.
68. J. MITFORD, THE AMERICAN WAY OF DEATH (1963).
69. A. MACINTYRE, supra note 24, at 32 (emphasis added).
70. Id. (emphasis in original).
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write?" There he lay or seemed to lie, but lay not; there he was or
seemed to be, but was not. The body, the still warm and undisfigured
body, identical in looks to what I had seen the day before, mocked me

71

By examining our autonomy existentially, as a lived experience, we find
ourselves confronted, therefore, with a paradox that most people in our
society simply do not want to face.

It is no accident that the kind of death we discuss least often, the death
about which our moral discourse is most silent, is the sudden one. Notice
that we don't hold conferences or give papers on the moral implications
of sudden death. Such deaths are horrible, of course. Yet, they conform
quite well to the conceptual polarity that the modern self and death dis-
play. However, autonomy as a moral and conceptual tool gives us terrible
problems when trying to make sense of the slow and often agonizing slide
from self-governance into senility and finally into death. Indeed, it be-
comes morally problematic how to distinguish between the permanently
incompetent and the dead. Hence, we find the common phenomenon that
people would rather be dead than dependent. Our moral language of au-
tonomy encourages us to believe that being persistently dependent on
others is a peculiar kind of moral failure.

In this critique of autonomy, I must not be misunderstood. I have no
intention to defend paternalism. I am not saying simply trust the physi-
cian; far from it. Physicians often know as little about death as the rest of
society, and often deny it more vigorously. I am arguing that even if we
have no substantive alternative to our individualistic rhetoric, it is still
crucial to recognize that autonomy provides a meager tool for under-
standing the profoundly complex phenomena we face in death and dying.
Our primary moral language and our most important moral intuitions are
wholly inadequate to guide our moral experience as finite beings who die.
When we have no other resources than autonomy with ' which to under-
stand our lives, moral discourse is desiccated at precisely the time we ex-
perience profound discomfort regarding our own deaths. It is no accident,
therefore, that so many have shunned the issue of ADs, since so much of
the discussion surrounding them has been pitched at the level of
autonomy.

IV. CONCLUSION

So where does this leave us? Where, some might ask, are the analogues
to the kind of community presented earlier-communities in which both
the self and death have concrete social meaning? At one time in this

71. L. KASS, TOWARD A MORE NATURAL SCIENcE 279 (1985).
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country, religious communities provided a context within which many
people could understand their lives in terms other than autonomy. To
some extent that is still true, especially for traditions like the Men-
nonites. But it certainly is no longer possible in general because so much
of American religion now displays all the special, interest divisions that
characterize the rest of society-churches are separated much more fun-
damentally by social class and party politics than by theological
differences.7

2

So where does that leave us? Alasdair MacIntyre several years ago sug-
gested in a short article in the Hastings Center Report" that regulations
are a substitute for morality. Similarly, I am saying that ADs are a substi-
tute, perhaps a necessary substitute, for dying in a community that cher-
ishes an honorable, or a faithful life. The terrible truth is that we need
ADs, not because they are a gesture toward trust, or because profound
moral resources like autonomy demand their presence, but because the
moralities that made trusting relationships in health care possible are at-
tenuated at best, and are perhaps irretrievably lost.

72. For a compelling analysis of this phenomenon, see R. WUTHNOW, THE RESTRUCTURING
Or AMERICAN RELIGION: SOCIETY AND FAITH SINCE WORLD WAR 11 (1988).

73. MacIntyre, Regulation: A Substitute for Morality, HASTINGS CENTER REP., Feb.
1980, at 31-33.
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