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I. INTRODUCTION

The rise of medical power during the twentieth century-a major
theme of this special issue of the Review-has reshaped medicine gener-
ally and the doctor-patient relationship specifically.' The three compo-
nents of medical power-scientific power, professional power, and com-
mercial power-have each influenced the goals, the roles, and the
practices of medicine in various ways. The clarification of the scientific
basis of medicine and the increased availability of health care services
have facilitated the successful confrontation of what were the major
sources of morbidity and mortality in the earlier part of the century.2 The
traditional paternalistic model of the doctor-patient relationship has been
increasingly replaced by a model of shared decisionmaking.8 However, the
rise of medical power, especially in its commercial component, has raised
concerns that, with increasing frequency, a distinctive characteristic of
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the doctor-patient relationship has been altered and something central to
the medical enterprise is being lost.

For example, it is impossible to overlook the extent to which medicine,
once viewed respectfully as an artful science, has assumed the character-
istics of a business and, as a consequence, finds itself increasingly under
the critical scrutiny of its customers and its regulators. Longstanding as-
sumptions about the doctor's motivation and priorities are being ques-
tioned. Among the most important of these assumptions had been the
patient's reasonable expectation that the doctor would use her clinical
judgment for the patient's well-being. This duty is grounded in the ethi-
cal obligations of beneficence and nonmaleficence; in the professional eth-
ical obligations contained in professional codes and oaths; and in the legal
obligations arising out of the contractual, consensual, and quality assur-
ance dimensions of the doctor-patient relationship. Two primary areas of
concern about violation of this duty have arisen: (1) that doctors in some
situations place the interests of others above the interests of the patient;'
and (2) that doctors in some situations place their personal interests
above the interests of the patient.' While neither area of concern is new,
each has been exacerbated by the rise of medical power, especially the
second area. Both areas involve potential and actual sources of contami-
nation of the doctor's duty of independent professional judgment for the
well-being of the patient. While a great deal of attention has been paid to
the first area,' relatively little has been paid to the second. A recent deci-
sion of the California Supreme Court, Moore v. Regents of the University
of California,7 has stimulated discussion of the strategies available to
limit or eliminate such contaminating influences and to provide useful
guidelines for enforcing appropriate ethical and legal principles. Part II of
this Article will review Moore and the conclusions of the California Su-
preme Court. Part III will discuss the nature and extent of the problems
arising out of conflicts of interest in the doctor-patient relationship. Part
IV will examine the doctor-patient relationship as a fiduciary relationship
and will employ concepts from fiduciary law in the analysis of potential or
actual conflicts of interest in the doctor-patient relationship.

4. See generally R. CHRISTIE & C. HOFFMASTER, ETHICAL ISSUES IN FAMILY MEDICINE

(1986).

5. See infra text accompanying notes 19-23.

6. See, e.g., Areen, The Legal Status of Consent Obtained from Families of Adult Pa-
tients to Withhold or Withdraw Treatment, 258 J. A.M.A. 229 (1987).

7. 51 Cal. 3d 120, 793 P.2d 479, 271 Cal. Rptr. 146 (1990).
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II. THE Moore CASE

John Moore was diagnosed as having hairy-cell leukemia in 1976. He
sought treatment at the Medical Center of the University of California at
Los Angeles where he was examined by Dr. John Golde, who confirmed
the diagnosis and who subsequently removed Moore's spleen as part of
the recommended treatment of the disease. Following the operation, dur-
ing the period from 1976 to 1983, Moore returned to Los Angeles approxi-
mately twice a year to have blood and tissue samples removed. Moore
alleged that without his knowledge or consent, Dr. Golde and his associ-
ate, Shirley Quan, determined that his cells were unique, developed a cell
line from them, patented the cell line, and entered into a series of com-
mercial agreements with Sandoz Pharmaceuticals and Genetics Institute,
Inc., for the rights to the cell line and its products. When Moore discov-
ered how his cells had been used,' he filed suit against the Regents of the
University of California (the governing body of UCLA), Golde, Quan,
Sandoz, and Genetics Institute, alleging 'eleven causes of action including:
(1) conversion; (2) lack of informed consent; (3) breach of fiduciary duty;
(4) fraud and deceit; (5) unjust enrichment; (6) quasi-contract; (7) bad
dealing; (8) intentional infliction of emotional distress; (9) negligent mis-
representation; (10) intentional interference with prospective advanta-
geous economic relationships; and (11) slander of title. Plaintiff Moore
sought monetary damages, including lost profits and punitive damages.
The five defendants filed demurrers and the California trial court granted
all five, Moore successfully appealed the trial court's decisions to the Cal-
ifornia Court of Appeals, which held (2 to 1) that Moore was entitled to
bring the action for conversion.10 This decision was in turn appealed to
the California Supreme Court, which decided on July 7, 1990, that Moore
was not entitled to bring an action in conversion, but was entitled to
bring an action on either of two counts for the improper performance of
medical procedures: (1) without informed consent or (2) in breach of fidu-
ciary duty.

Justice Ponelli, writing for the majority, grounded his analysis in three
"well-established principles": (1) that adult persons of sound mind have a
right to self-determination with respect to medical treatment; (2) that the
consent of the patient must be a properly informed one; and (3) that the

8. See Annas, Whose Waste is It Anyway? The Case of John Moore, HASTINGS CENTER

REP., Oct.-Nov. 1988, at 37-39; Stone, Cells for Sale, DISCOVER, Aug. 1988, at 33-39.
9. Stone quoted Moore as saying: "As I got the story of the patent and the commercial

arrangements, I was totally shocked. I had genuinely liked and trusted Golds." Stone, siupra
note 8, at 35.

10. Moore v. Regents of the University of California, 215 Cal. App. 3d 709, 249 Cal.
Rptr. 494 (1988).
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physician has a fiduciary duty to disclose all information material to the
patient's decision." These principles led the majority of the justices to
two conclusions: (1) that physicians must disclose to their patients "per-
sonal interests unrelated to the patient's health, whether research or eco-
nomic," affecting the physician's judgment, and (2) that failure to do so
might give rise to a cause of action for performing medical procedures
without true informed consent or for breach of fiduciary duty."2 Citing
with approval an earlier decision of the California Court of Appeals, Jus-
tice Ponelli pointed out that California law already recognizes that a rea-
sonable patient might want to know whether the doctor had a financial
interest that might affect her judgment.18 Dismissing the claim that such
a disclosure requirement might distract the patient from making deci-
sions against her own best interest, the supreme court concluded that
California law does not vest "unlimited discretion" in the physician's de-
termination of what to disclose. 4 Justice Ponelli concluded that "a physi-
cian who is seeking a patient's consent for a medical procedure must, in
order to satisfy his fiduciary duty and to obtain the patient's informed
consent, disclose personal interests unrelated to the patient's health,
whether research or economic, that may affect his medical judgment."' 5

The court ended this first part of the opinion by considering the fate of
the remaining defendants. Without addressing the secondary liability of
the Regents, Quan, Sandoz, and Genetics Institute, the court made possi-
ble reconsideration of these issues by the superior court.'

11. Moore v. Regents of University of California, 51 Cal. 3d 120, 129, 793 P.2d 479, 483,
281 Cal. Rptr. 146, 150 (1990).

12. Id.
13. Id. (citing Magan Medical Clinic v. California State Bd. of Medical Examiners, 249

Cal. App. 2d. 124, 132 57 Cal. Rptr. 256, 262 (1967)).
14. Id.
15. Moore, 51 Cal. 3d at 131-32, 793 P.2d at 485, 271 Cal. Rptr. at 152 (1990) (footnote

omitted).
16. Id. at 132-33, 793 P.2d at 485, 271 Cal. Rptr. at 152-53. It is beyond the scope of this

Article to consider at length Mr. Moore's claim that he is entitled to share in the profits
resulting from the cell line or other products derived from his cells. See Annas, Outrageous
Fortune: Selling Other People's Cells, HASTINGS CENmTER REP., Nov.-Dec. 1990, at 36-39. In
this Article, we have focused our attention on the nature and sources of the doctor's duty to
disclose such issues and upon the mechanisms available to enforce such a duty.
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III. CONFLICTS OF INTEREST IN THE DOCTOR-PATIENT RELATIONSHIP 17

A. The Nature and Extent of the Problem

There are five major examples of potential, apparent, or actual conflicts
of interest in the doctor-patient relationship:' s (1) the offer, recommenda-
tion, or provision of excessive, insufficient, or inadequate services by the
health professional; (2) the health professional's direct or indirect finan-
cial interest in materials such as drugs or devices that are recommended,
prescribed, or sold by the health professional; (3) use of patient informa-
tion, data, organs, cells, or body parts for research or commercial benefit
without the patient's knowledge or consent; (4) financial rewards for pa-
tient referrals; and (5) self-referral of patients to facilities or services
owned in whole or in part by the health professional.

The first example includes those situations in which the health profes-
sional, motivated primarily by her financial self-interest, alters her judg-
ment about what services should be provided to the patient. Excessive,
insufficient, or substandard utilization of health services may be the re-
sult. Examples of such potential conflicts are commonplace in medicine
when there are alternative strategies for the management of a patient's
problem and the cost of each may be very different. "

The second example includes those situations in which the health pro-
fessional has a financial interest, such as ownership of shares of stock, in
the materials recommended, prescribed, or sold.20 The third example in-
volves the use of the patient as 'an object of research or experimentation
for the benefit of others or of the researcher without the patient's knowl-
edge or consent.21 The fourth example includes cases in which a health
professional receives a financial reward for referring patients to receive
services from other health professionals.22 The fifth example includes
cases in which "self-dealing" occurs.'8 Referral of patients to facilities or
services that the health professional owns in whole or in large part would
fall into this category.

17. For a discussion of the general nature of conflicts of interest in the corporate context,
see Clark, Introduction to Conflicts of Interest, in CORPORATE LAW 141-57 (1986).

18. For an overview of the issues raised by conflicts of interest in the doctor-patient
relationship, see AMERICAN MEDICAL ASSOCIATION, REPORT OF THE COUNCIL ON ETHICAL AND

JUDICIAL AFFAIRS ON CONFLICTS OF INTEREST (1986) [hereinafter REPORTI.
19. See, e.g., D. HILFIKER, Money, in HEALING THE WOUNDS 171 (1985).
20. See REPORT, supra note 18, at 4-5.
21. See Annas, supra note 8, at 37.
22. See Lind, Finder's Fees for Research Subjects, 323 NEW ENG. J. MED. 192 (1990).
23. See McDowell, Physician Self-Referral Arrangements: Legitimate Business or Un-

ethical "Entrepreneurialism," 15 Am. J.L. & MED. 61 (1989).
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All five examples raise questions about the doctor's fulfillment of her
'duty to place the patient's best interest above her own and to avoid ap-
parent or real conflicts of interest that might contaminate the indepen-
dence of her clinical judgment. The ultimate danger is that the patient is
reduced to a means of achieving the doctor's ends rather than being
treated as an end in herself. This danger is particularly troublesome in
the doctor-patient relationship because of the vulnerability of the pa-
tient,'4 the frequent reliance upon surrogates as decisionmakers,2' and the
distinctive role of trust in the relationship between the health profes-
sional and patient or patient's surrogate.""

The inherent tension between the patient's best interest and the doc-
tor's best interest has been pointed out by Jonsen, who emphasized how
deeply rooted in the doctor-patient relationship such issues are:

A profound moral paradox pervades medicine. That paradox arises from
the incessant conflict of the two most basic principles of morality: self-
interest and altruism. Certainly, every human being feels, from time to
time, the tug of these principles. Every profession and occupation is
marked, to some extent, by the tension. But the opposition is, I believe,
built into the very structure of medical care and woven into the fabric of
physician's lives.1 7

The five previously cited examples are evidence of potential conflicts of
interest in the doctor-patient relationship. The ordinary exercise of
clinical judgment, given alternative methods of management, raises the
possibility that one course of action may be more financially beneficial to
the doctor, yet may or may not be the most desirable for the patient. The
actual, apparent, or potential conflicts that exist when the physician has a
financial stake in the products used or the procedures to be performed
raise the question whether physicians should prescribe drugs produced by
companies in which the doctor owns stock, thereby deriving indirect fi-
nancial benefit. The pursuit of research interests may cause doctor-re-
searchers to overlook the importance of discussing with patients the dis-
tinction between those interventions that are likely to benefit the patient
and those which are intended to provide useful information or data to the
researcher. Financial awards based on the number of patients referred
raises questions about the doctor's motivation as well as who benefits
from the referral. Examples of outright ownership of facilities, such as

24. See Morreim, Conflicts of Interest: Profits and Problems in Physician Referrals, 262
J. A.M.A. 390, 391-92 (1989).

25. See Areen, supra note 6, at 229.
26. See Green, Medical Joint- Venturing: An Ethical Perspective, HASTINGS CENTER

REP., July-Aug. 1990, at 22, 25.
27. Jonsen, Watching the Doctor, 308 Naw ENG. J. MED. 1531, 1532 (1983).
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laboratories or free-standing clinical centers, raise additional questions
about "self-dealing" and direct financial benefit. Each categoryraises eth-
ical issues about the extent to which doctors involved in such actual or
potential conflicts of interest are capable of subordinating their self-inter-
est to the well-being of the patient as demanded by the ethical concepts
of beneficence and nonmaleficence.

It is disputed as to what extent these examples of the various conflicts
of interest actually occur in the contemporary doctor-patient relationship.
The Institute of Medicine report suggests that they are widespread: "All
compensation systems-from fee-for-service to capitation on sal-
ary-present some undesirable incentives for providing too many services
or too few."'' 2 The Report of the Office of Inspector General has suggested
that:

Patients of referring physicians who own or invest in [clinical laborato-
ries] received 45% more clinical laboratoryservices than all Medicare pa-
tients in general, regardless of place of service: They also received 34%
more services from independent clinical laboratories than all Medicare
patients in general .... Likewise, patients of physicians known to be
owners or investors in physiological laboratories use 13% more physio-
logical services than patients in general."

In contrast, analysts such as Pauley have questioned whether unneces-
sary surgery actually exists.8 0 Though the scope and the magnitude of the
problem may be disputed, the perception that such problems are wide-
spread in the contemporary health care system, whether a reality or not,
has influenced development of public policy in this area.31

B. Sources of Ethical and Legal Obligations

The Ethical Concepts of Beneficence and Nonmaleficence. The
obligation of a health professional to use her clinical judgment for the
well-being of the patient is deeply rooted in the western tradition of
medicine. Beauchamp and Childress have emphasized the importance of
this concept:

28. INSTITUTE OF MEDICINE, FOR-PROFIT ENTERPRISE IN HEALTH CARE 153 (B. Gray ed.
1986).

29. Office of the Inspector General, Department of Health and Human Services, Finan-
cial Arrangements Between Physicians and Health Care Business 18 (May 1989). See also
Todd & Horan, Physician Referral-the AMA View, 262 J. A.M.A. 395 (1989).

30. See Pauly, What is Unnecessary Surgery?, 57 MILBANK MEMORIAL FUND Q./HEALTH

& Soc'y 95 (1979).
31. See Green, supra note 26; Iglehart, The Debate Over Physician Ownership of

Health Care Facilities, 321 NEW ENG. J. MED. 198 (1989).
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The belief that there is an obligation to provide benefits is an unchal-
lenged assumption in, biomedicine: Promoting the welfare of pa-
tients--not merely avoiding harm-is the goal of health care and also of
therapeutic research. This welfare objective expresses medicine's goal
and justification: Clinical therapies are aimed at the promotion of health
or the prevention of disease and injury.33

Much of the discussion of the principle of beneficence has focused on
identifying and achieving the patient's well-being. Topics raised have in-
cluded: How the patient's well-being should be determined,33 the balance
of power in the doctor-patient relationship, '34 the nature of paternalism, 5

and the technical competence of the health professional.3s Easily over-
looked is the subtle but important requirement that the health profes-
sional not only pursue the patient's well-being, but do so "indepen-
dently," without allowing other considerations or the consideration of
others to replace the doctor's primary duty to the patient. There are two
recurring areas of concern: (1) conflicts between the patient's best interest
and the best interests of others, such as society, other family members,
unidentified third parties, or identified third parties;37 and (2) conflicts
between the patient's best interest and the doctor's best interest.

The first area is a frequently discussed topic in medical ethics and
medical law. There are many situations in which the doctor possesses si-
multaneous duties to a specific patient and to an identified person or per-
sons, to a known group of people, or to society as a whole.38 Obvious ex-
amples include the reporting of child abuse and the protection of
potential victims from patient-generated harm.3' In such cases, the doctor
must clearly identify the nature of the rights of each party and determine
whether the rights of the patient outweigh the rights of others. Further
examples include the involvement of the family of the patient in decisions

32. T. BEAUCHAMP & J. CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS 195-96 (3d ed.
1990).

33. Id. at 203-06.
34. See Barber, Compassion in Medicine: Toward New Definitions and New Institu-

tions, 295 NEw ENG. J. MED. 939 (1976); see also the models of the doctor-patient relation-
ship in PRESIDENT'S COMM'N FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND BI-
OMEDICAL AND BEHAVIORAL RESEARCH, MAKING HEALTH CARE DECISIONS 36-39 (1982).

35. See T. BEAUCHAMP & J. CHILDRESS, supra note 32, at 209-27.
36. See T. BEAUCHAMP & L. MCCULLOUGH, MEDICAL ETHICS: THE MORAL RESPONSIBILITIES

OF PHYSICIANS (1984).
37. See R. BELITSKY & R. SOLOMON, DOCTORS AND PATIENTS: RESPONSIBILITIES IN A CONFI-

DENTIAL RELATIONSHIP, in AIDS AND THE LAW: A GUIDE FOR THE PUBLIC (Yale AIDS Law
Project ed. 1987).

38. Id.
39. See J. GOLDSTEIN, A. FREUD & A. SOLNrr, BEYOND THE BEST INTERESTS OF THE CHILD

(1979), and BEFORE THE BEST INTERESTS OF THE CHILD (1979); R. BELITSKY & R. SOLOMON,

supra note 37.

[Vol. 42



CONFLICTS OF INTEREST

for the patient, and the consideration of social criteria in rationing health
care resources on the level of an individual doctor-patient relationship. 4

The.second area of concern includes potential and actual sources of in-
fluence of a wide sort, such as those grounded in psychological considera-
tions (the problems of "attractive" and "hateful" patients) and stemming
from financial conflicts of interest.41 This latter category is the primary
focus of this Article.

Nonmaleficence is a companion concept to beneficence. It involves the
doctor's duty to use her clinical judgment in a manner that does not harm
the patient. Originally articulated in the Hippocratic maxim "primum
non nocere,"'' this concept has evolved to its present role as a balancing
of benefits and harms to the patient.48 It may no longer be realistic to
impose upon doctors a duty to avoid all harms; it is realistic to expect
that the doctor and patient have examined the reasonable likelihood of
achieving a desirable result, the risks and side effects involved, and have
acted because there is an acceptable risk-benefit ration.4

Professional Medical Ethics. In light of concern about the effect of
conflicts of interest upon the doctor-patient relationship, professional or-
ganizations such as the American Medical Association (the "AMA") have
taken steps to limit or eliminate the effect of conflicts of interest on the
doctor-patient relationship. For example, the 1989 edition of the AMA's
Principles of Medical Ethics contains the following:

Opinion 2.19. Physicians should not provide, prescribe, or seek com-
pensation for services that are known to be unnecessary or worthless.4

5

Opinion 8.03. Physician ownership interest in a commercial venture
with the potential for abuse is not in itself unethical. Physicians are free
to enter lawful contractual relationships, including the acquisition of
ownership interests in health facilities or equipment or pharmaceuticals.
However, the potential conflict of interest must be addressed by the fol-
lowing: (1) the physician has an affirmative ethical obligation to disclose
to the patient or referring colleagues his or her ownership interest in the
facility or therapy prior to utilization; (2) the physician may not exploit
the patient in any way, as by inappropriate or unnecessary utilization;
(3) the physician's activities must be in strict conformance with the law;

40. See Areen, supra note 6. See Dyer & Brazil, Should Doctors Cut Costs at the Bed-
side?, HASTINGS CENTER RP., Feb. 1986, at 5-8.

41. See Groves, Taking Care of the Hateful Patient, 298 NEw ENG. J. MED. 883 (1978).
42. See Jonsen, Do No Harm: Axiom of Medical Ethics, in PHILOSOPHICAL MEDICAL ETH-

ICS: ITS NATURE AND SIGNIFICANCE 27 (Spicker & Engelhardt eds. 1977).
43. See T. BEAUCHAMP & J. CHILDRESS, supra note 32, at 120-34.
44. Id.
45. AMERICAN MEDICAL ASSOCIATION, PRINCIPLES OF MEDICAL ETHICS AND CURRENT OPIN-

IONS OF THE COUNCIL ON ETHICAL AND JUDICIAL AFFAIRS 13 (1989).
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(4) the patient should have free choice either to use the physician's pro-
prietary facility or therapy or to seek the needed medical services else-
where; and (5) when a physician's commercial interest conflicts so greatly
with the patient's interest as to be incompatible, the physician should
make alternative arrangements for the care of the patient."

Opinion 8.06. (1) A physician should not be influenced in the prescrib-
ing of drugs, devices or appliances by a direct or indirect financial inter-
est in a pharmaceutical firm or other supplier. Whether the firm is a
manufacturer, distributor, wholesaler or repackager of the products in-
volved is immaterial. (2) A physician may own or operate a pharmacy or
dispense drugs if there is no resulting exploitation of patients. (3) A phy-
sician should not give patients prescriptions in code or enter into agree-
ments with pharmacies or other suppliers regarding the filling of pre-
scriptions by code. (4) Patients are entitled to the same freedom of
choice in selecting who will fill their prescription needs as they are in the
choice of a physician ... . The prescription is a written direction for a
therapeutic or corrective agent. A patient is entitled to a copy of the
physician's prescription for drugs, eyeglasses, contact lenses, or other de-
vices as required by the Principles of Medical Ethics and as required by
law. The patient has the right to have the prescription filled wherever
the patient wishes. (5) Patients have an ethically and legally recognized
right to prompt access to the information contained in their individual
medical records. The prescription is an essential part of the patient's
medical record. Physicians should not discourage patients from request-
ing a written prescription or urge them to fill prescriptions from an es-
tablishment which has a direct telephone line or which has entered into a
business or other preferential arrangement with the physician with re-
spect to the filling of the physician's prescriptions."

Opinion 8.07. A physician may own or have a financial interest in a for-
profit hospital, nursing home or other health facility, such as a free-
standing surgical center or emergency clinic. However, the physician has
an affirmative ethical obligation to disclose his ownership of a health fa-
cility to his patient, prior to admission or utilization.

Under no circumstances may the physician place his own financial in-
terest above the welfare of his patients. The prime objective of the medi-
cal profession is to render service to humanity; reward or financial gain is
a subordinate consideration. For a physician to unnecessarily hospitalize
a patient or prolong a patient's stay in the health facility for the physi-
cian's financial benefit would be unethical.

If a conflict develops between the physician's financial interest and the
physician's responsibilities to the patient, the conflict must be resolved
to the patient's benefit.

46. Id. at 30.
47. Id. at 31.
48. Id. at 32.

[Vol. 42



CONFLICTS OF INTEREST

These examples of professional ethics reflect the application of the princi-
ples of beneficence and nonmaleficence in profession-based standards and
serve as an additional source of support for the concepts they embody.

The Legal Dimensions of the Doctor-Patient Relationship. It
is generally acknowledged that there are three major legal dimensions of
the doctor-patient relationship: (1) the contractual, (2) the consensual,
and (3) the quality assurance dimension. The relationship between doctor
and patient is contractual in two important ways: it is a voluntary rela-
tionship and once initiated, it is subject to the application of principles
from the law of contracts in the determination of the rights and duties of
the parties.49 In the absence of a legally enforceable right to health care,
both doctor and patient are generally free to choose whether and when to
enter a doctor-patient relationship. However, once a relationship has
arisen, a series of rights and duties are possessed by each party and is
subject to legal enforcement. The consensual dimension is an acknowledg-
ment that -doctors are generally required to obtain the informed, volun-
tary, and competent consent of their patients before care and treatment
can be provided. 0 The quality assurance dimension concerns the duty of
the doctor to adhere to appropriate standards of care in providing ser-
vices to her patients. Medical malpractice is the most commonly used le-
gal mechanism to enforce such standards. Of the three dimensions, the
most useful in confronting conflicts of interest is the concept of informed
consent. It is a widely acknowledged basic concept in the American legal
system that adult persons of sound mind have the legal right to decide
what happens to their bodies. This principle of self-determination has
been applied in the health care setting through the concept of consent to
treatment. During the past thirty years, there has been increasing empha-
sis on the legal obligation of the doctor to provide patients with sufficient
information to exercise their right to consent in an informed manner.
Though the major emphasis in informed consent cases has been on the
disclosure of risks and alternatives, in many states the scope of subject
matter to be disclosed is determined by a materiality standard, requiring
the doctor to disclose all that is material to the reasonable patient's need
to know. In this context, the research and financial interests of a doctor
could well be viewed as information material to a patient's decision to
consent to treatment.

The Legal Concept of Fiduciary Duty. The concept of a fiduciary
duty involves the imposition of a higher standard of care and loyalty

49. See, e.g., B. FURROW, S. JOHNSON, T. JOST & R. SCHWARTZ, HEALTH LAW 194-230
(1987).

50. See G. ANNAS, THE RIGHTS OF PATIENTS 83-103 (1989).
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upon one or more parties in a relationship. It was the union of fiduciary
duty and consent disclosure requirements that formed one basis of the
California court's decision in Moore. As we will argue in Part IV, it is now
time to take the application of fiduciary law to the doctor-patient rela-
tionship more seriously.

Fiduciary law has evolved in a response to the recognition that there
are legal relationships of such a special nature that the conduct of the
parties, especially the more powerful parties, ought to be subject to a
higher standard than those imposed by traditional principles, such as
those found in the law of contracts or torts.s' The concept of a fiduciary
reflects a relationship of special trust in which the vulnerability of one
party is especially severe and, as a matter of public policy, the law is
willing to impose protective measures ordinarily not imposed. The areas
of law in which fiduciary principles have been applied include the law of
,contracts, agency, partnership, trusts, estates, property, domestic rela-
tions, and corporations." Examples of principals held to higher standards
include agents, partners, directors, officers, trustees, executors, adminis-
trators, bailees, and guardians.5' Though the development of fiduciary
concepts in these diverse areas has not been uniform or consistent, there
are common aspects that unite the different applications.

Fiduciary relationships generally involve two parties: an entrustor and
a fiduciary." The fiduciary is vested with power by or in the name of the
entrustor and is expected to act in place of, or on behalf of the entrustor.
It is characteristic of such a relationship that the power is vested for the
well-being of the entrustor and not for the use or benefit of the benefi-
ciary in her personal role. What is involved is not simply an arms-length
business transaction, but rather a more sensitive relationship grounded in
the special role of the fiduciary and in the actual or potential vulnerabil-
ity of the entrustor. Because of this sensitivity, fiduciaries have a series of
duties that are not imposed to the same degree in ordinary relationships.
Among the most significant of these are the duty of due care and the duty
of loyalty. These duties are in large measure responsible for the distinc-
tive nature in the law of fiduciary relationships."

51. See Frankel, Fiduciary Law, 71 CAL. L. REv. 795 (1983).
52. Id. at 795.
53. Id.
54. Id. at 800-01.
55. See also Mehlman, Fiduciary Contracting: Limitations on Bargaining between Pa-

tients and Health Care Providers, 51 U. PmT. L. REv. 365, 388-98 (1990); Mehlman, Health
Care Cost Containment and Medical Technology: A Critique of Waste Theory, 36 CAsE W.
REs. L. REv. 778, 851-55 (1986) [hereinafter Mehlman, Health Care Cost Containment];
Shultz, From Informed Consent to Patient Choice: A New Protected Interest, 95 YALE L.J.
219, 260-63 (1985); Morreim, supra note 24.
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IV. ANALYSIS

A. The Doctor-Patient Relationship as a Fiduciary Relationship

Though it is frequently claimed that the doctor-patient relationship is
a fiduciary relationship, such claims are often made without substantial
explanation or justification or without, acknowledging the full conse-
quences of such a characterization. Frankel states, "The twentieth cen-
tury is witnessing an unprecedented expansion and development of the
fiduciary law. For example, physicians and psychiatrists have recently be-
come members of the fiduciary group . . . ."5 However, even the three
cases she cites provide limited assistance in understanding why and how
such is the case.

In the first, the Supreme Court of Washington simply stated, "The re-
lationship of patient and physician is. a fiduciary one of the highest de-
gree. It involves every element of trust, confidence, and good faith."57 In
the second, the United States District Court for the Northern District of
Ohio, applying Ohio law, stated, "It is axiomatic that the physician-pa-
tient relationship is a fiduciary one. The policy of the law is to promote a
full and free disclosure of all information by the patient to his treating
physician; this information entrusted to the doctor creates a fiduciary re-
sponsibility in regard to that information."" In the third, the Supreme
Court, Appellate Division of New York, concluded "that from that con-
tractual relationship arose a fiduciary obligation that confidences commu-
nicated by a patient should be held as a trust."" In fact, even Moore
limits the application of the concept of fiduciary duties: "In some respects
the term 'fiduciary' is too broad. In this context the term 'fiduciary' signi-
fies only that a physician must disclose all facts material to the patient's
decision." 60 As reflected in these examples, there have been two major
contexts in which the doctor-patient relationship has been regarded as a
fiduciary relationship: the nondisclosure of confidential patient informa-
tion and the disclosure of information as part of the consent requirement.

We believe that it is time to take more seriously the claim that the
doctor-patient relationship is a fiduciary relationship. Fiduciary relation-
ships are characterized by dependency and disparity of power. 1 The doc-
tor-patient relationship clearly is such a relationship. When a person be-
comes sick, injured, or ill, she undergoes a series of changes which affect
her ability to interact with others. Among the changes described by Cas-

56. Frankel, supra note 51, at 796.
57. Lockett v. Goodill, 71 Wash. 2d 654, 656, 430 P.2d 589, 591 (1967).
58. Hammonds v. Aetna Casualty & Sur. Co., 237 F. Supp. 96, 102 (N.D. Ohio 1965).
59. MacDonald v. Clinger, 84 A.D.2d 482, 487, 446 N.Y.S.2d 801, 803 (1982).
60. Moore, 51 Cal. 3d at 131 n.10, 793 P.2d at 485 n.10, 281 Cal. Rptr. at 152 n.10 (1990).
61. See Frankel, supra note 51, at 800.
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sell are a loss of connectedness, a loss of a sense of omnipotence, a loss of
a sense of omniscience, and a loss of a sense of control.2 In such a setting
patients, often lacking sophisticated knowledge about health care, enter
relationships with health professionals expecting that their interests will
outweigh the interests of the doctor and expecting that appropriate
health care will be offered and provided. While generally retaining their
rights of autonomy, patients are dependent upon the health professional
in ways that resemble entrustors in other relationships governed by fidu-
ciary principles. 6 This resemblance is of such a nature as to justify the
same treatment for the doctor-patient relationship as in a traditional en-
trustor-fiduciary relationship. The patient is entitled to expect that the
doctor will place the patient's interests above those of the doctor herself;
that the doctor will avoid potential, apparent, or actual conflicts of inter-
est when possible; and that the doctor will honestly disclose the existence
of such conflicts to the patient. To this end, it is time to take more seri-
ously the application of fiduciary principles in the doctor-patient
relationship.

B. Using Fiduciary Concepts to Control Conflicts of Interest

Treating the doctor-patient relationship as a fiduciary relationship
would require the doctor to fulfill three basic duties to the patient: (1) the
duty of loyalty, (2) the duty of responsibility (due care), and (3) the duty
of confidentiality. The latter two, while important aspects of the fiduciary
nature of a relationship, are not usually significant factors in financial
conflicts of interest. It is the duty of loyalty that is most often implicated
in the analysis and resolution of conflicts of interests in a fiduciary
relationship.

Clark, using the context of fiduciary relationships in the corporation,
describes some of the features of the duty of loyalty:

Directors, officers, and, in some situations, controlling shareholders
owe their corporations, and sometimes other shareholders and investors,
a fiduciary duty of loyalty. This duty prohibits the fiduciaries from tak-
ing advantage of their beneficiaries by means of fraudulent or unfair
transactions. They may not abuse the beneficiaries in situations in which
they have a conflict of interest. In some contexts, they may act improp-
erly simply by maintaining a state of affairs in which they have a conflict
of interest. Most importantly, this general fiduciary duty of loyalty is a
residual concept that can include factual situations that no one has fore-
seen and categorized. The general duty permits, and in fact has led to, a
continuous evolution in corporate law. At the same time, the courts and

62. See E. CASSELL, THE HEALER'S ART 25-46 (1976).
63. See Mehlman, Health Care Cost Containment, supra note 55, at 853-54.
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legislatures have developed more specific rules, or particular fiduciary
duties, to deal with ,many recurring situations involving a conflict of
interest."

The application of the duty of loyalty to the doctor-patient relationship
requires the doctor to place the patient's interests above those of her own.
Each of the five examples of conflicts within the doctor-patient relation-
ship concerns a situation in which the doctor is faced with an opportunity
to take advantage of the patient's dependent state and to benefit from
her relative position of power. The duty of loyalty applied in this setting
would result in the establishment of boundaries of permissible behavior
and guidelines for determining whether the proposed action is consistent
with, or in violation of, the doctor's fiduciary duty of loyalty. Options
available might include an obligation to avoid the conduct, to discuss the
situation frankly with the patient, or to proceed without difficulty. In this
manner, the duty of loyalty can become the cornerstone of a strategy to
limit or eliminate conflicts of interest in the doctor-patient relationship.

C. Implementation

Application of these concepts from fiduciary law to the doctor-patient
relationship involves three remaining steps: (1) The boundaries of the
duty of loyalty in the doctor-patient relationship should be clarified.
Codes of ethics governing doctors' behavior should articulate the underly-
ing principles and provide guidelines for the appropriate satisfaction of
the duty to disclose financial and research interests, and the duty to avoid
self-dealing. (2) These guidelines should be enforced directly and indi-
rectly through individual state licensure mechanisms. (3) Patients should
have available to them a variety of civil causes of action for a breach of
fiduciary duty.

The obligation to place the interests of the patient above the doctor's is
deeply rooted in longstanding ethical concepts. Professional acknowledg-
ment and acceptance of these duties should be the starting point for en-
forcing this obligation. As described earlier, the fiduciary concept of loy-
alty is grounded in the ethical concepts of beneficence and
nonmaleficence and in professional ethical codes.05 Though some work
has been done in this area, it is now time to apply this concept more
thoroughly and more concretely to all five examples of conflicts of
interests.

64. Clark, supra note 17, at 141.
65. See supra pages 995-99.
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Doctors engage in the practice of medicine as a matter of license, not as
a matter of right.6" Licensing policies and procedures represent societal
influence on who may engage in health care practices and what duties fall
upon those who would hold themselves out as doctors. While professional
codes are an important starting point on their own, they lack the compel-
ling power of the law to assure compliance with such standards. In addi-
tion to technical competence, licensure generally requires, either specifi-
cally or implicitly, that doctors possess sufficient character and conform
their conduct to appropriate ethical standards. Therefore, in this sense
the guidelines articulated in the professional codes have been viewed as
the sources of legal obligations for the licensed practitioners. In addition,
licensing boards may enact their own regulations governing the conduct
of doctors and may embody in these regulations the duty of loyalty to
patients. Patients would then be able to enforce their rights by filing
complaints with the licensing boards or by seeking the suspension or rev-
ocation of the licenses of doctors who violate these regulations.

Patients should retain causes of action available to them. A claim based
upon breach of a duty to disclose material information, relied upon by the
court in Moore, is an example of a cause of action that should remain
available." To the extent possible, clear guidelines should exist, so that
physicians would be able to avoid unethical and illegal conduct. However,
it may not always be possible to anticipate each application of the general
concept, and the traditional development of precedent under common law
principles should be employed.

V. CONCLUSION

Increased emphasis on the entrepreneurial aspect of the doctor-patient
relationship has focused attention on the occurrence of conflicts of inter-
ests in the doctor-patient relationship. Sich conflicts threaten the inde-
pendent pursuit of the patient's best interest, which is at the ethical and
legal center of the relationship. The Supreme Court of California cor-
rectly concluded that a physician has a duty to disclose ". . . personal
interests unrelated to the patient's health, whether research or economic,
that may affect his medical judgment."8 A major lesson to be learned
from Moore is that the law of fiduciary relations provides a useful frame-
work within which to develop strategies to prevent, limit, or eliminate
conflicts within the doctor-patient relationship. Though the court in

66. See T. CHRISTOFFEL, HEALTH AND THE LAW: A HANDiOOK FOR HEALTH PROPESSIONALS
6-9 (1982).

67. See Morreim, supra note 24.
68. Moore v. Regents of the University of California, 51 Cal. 3d 120, 131, 793 P.2d 479,

485, 271 Cal. Rptr. 146, 152 (1990).
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Moore applied fiduciary concepts in a limited manner, there is an oppor-
tunity to use fiduciary concepts, especially the duty of loyalty, as the ba-
sis for professional ethical, and legal guidelines for doctors' behavior. We
propose a three-step process: (1) The boundaries of the duty of loyalty
should be established and guidelines for doctors' conduct should be ar-
ticulated as part of professional codes of ethics; (2) such guidelines should
be enforced directly and indirectly through state licensing mechanisms;
and (3) patients should have available to them a variety of civil actions
for breach of fiduciary duty.




