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The field of construction law embraces a wide range of topics that students of the law more traditionally recognize as contracts, torts, insurance, remedies, procedure, and property. These traditional legal concepts,
however, have special applications in construction industry disputes. Because of the burgeoning nature of construction law practice, a survey
within this area of specialization will be helpful to practitioners. This Article is intended to focus upon legal problems and issues of current interest to those who represent owners, architects, engineers, contractors, subcontractors, and suppliers on construction projects. To facilitate an
understanding of recent developments in construction law, the authors
have examined, when appropriate, the prior history of the law in this field
as it evolved during the more recent past.
I.

A.

NONRESIDENT CONTRACTORS ACT

Introduction

A prominent controversy in construction law during this past year involved the scope and meaning of the Nonresident Contractors Act (the
"Act").' Before recent decisions regarding the Act can be understood,
however, it is necessary to trace briefly its history and its rather sketchy
construction during the last decade.
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1. 1978 Ga. Laws 309 (codified as amended at O.C.G.A. §§ 48-13-30 to -38 (1982 & Supp.
1990)) [hereinafter the "Act"].
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The implied purpose of the Act is to secure payment of all taxes owed
to the State of Georgia or its political subdivisions by nonresident contractors who perform work in this state.2 To accomplish this purpose, the
Act imposes a twofold obligation. First, every nonresident contractor engaged in the business of contracting in Georgia must register each contract in which the total contract price or compensation to be received
exceeds $10,000 with the Commissioner of the Department of Revenue
(the "Commissioner"). Each nonresident contractor must report its tax
liability to the Commissioner as required by Department rules.8 Second,
the contractor must post a bond in the amount of ten percent of the contract price or compensation to be received with a valid surety for each
contract. The contractor must post the bond prior to performance of the
contract, and the posting is deemed a "condition precedent to commencing work."'4 If the contractor engages in continuing service under multiple
contracts, performs services on a contingent fee or unit price basis, cannot
determine the contract price until after performance, or when registration
of a contract before commencement of the work is otherwise impractical,
a master or blanket bond may be posted in an amount not less than
$10,000 as determined by the Commissioner., Knowledge of these requirements is important because of the sweeping description of business
activities affected.
Under the Act, "contractor" means:
[Any person engaged in the business of constructing, altering, repairing,
dismantling, or demolishing buildings, roads, bridges, viaducts, sewers,
water and gas mains, streets, disposal plants, water filters, tanks and
towers, airports, dams, water wells, pipelines, and every other type of

2. O.C.G.A. § 48-13-32(a) (1982) provides: "[A]II taxes which may accrue to the state and
to the political subdivisions of the state on account of the execution and performance of the
contract will be paid on demand, including, but not limited to, contributions due under
Chapter 8 of Title 34." Chapter 8 of Title 34 pertains to unemployment taxes.
3. O.C.G.A. § 48-13-31 (1982) (ten dollar registration fee must be paid with each
registration).
4. Id. § 48-13-32(a)-(c)(1).
5. Id. § 4 8-13-32(c). Before the requirement of registration prior to commencement of
the work is relaxed, the Commissioner must make a "finding" that such registration would

be impracticable. Id. § 48-13-32(c)(2)(A)(ii). If a master or blanket bond is used in connection with any contract, registration is not required before starting the work; however, registration is still required as follows: "On or before March 1 in each year, the contractor shall
report and register all contracts of $10,000 or more completed during the previous calendar
year and shall pay the registration fee of $10.00 for each contract." Id. § 48-13-32(c)(2)(C).
This requirement entails posting a master or blanket bond prior to commencement of the
work and registering each contract on March 1 that meets the $10,000 threshold completed
in the prior calendar year.
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structure, project, development, or improvement coming within the definition of real property or personal property. ....
.

Subcontractors engaged in these projects are also included in this
7
definition.
The potentially far-reaching consequences for a contractor who violates
the Act are cause for concern, and this is the heart of the problem. Indeed, "Inlo contractor who fails to register with the Commissioner as required by this article or who fails to comply with any provision of this
article shall be entitled to maintain an action to recover payment for performance on the contract in the courts of this state."" If broadly applied,
the sanctions in the Act have dramatic significance.
Although the Act in its current form came into existence in 1972, it was
not until 1982 that any appellate court in Georgia contemplated its meaning. In Gorrell v. Fowler,9 the Supreme Court of Georgia considered the
procedural question of how a defense under the Act could be asserted, the
substantive question of the type of claims to which it applied, and the
substantive question of the Act's constitutionality under the privileges
and immunities clause of the United States Constitution. In Gorrell
plaintiff-contractor entered into a contract to perform certain construction work for defendants. After a dispute arose, plaintiff filed a complaint
against defendants, and the case went to a jury trial. During the trial,
defendants moved for directed verdict and for dismissal because of plaintiff's failure to comply with the Act.' 0
The supreme court held that a defense under the Act need not be specially pleaded and could be raised for the first time during the trial." By
6. Id. § 48-13-30.
7. Id.'While the Act has been applied uniformly to construction settings, manufacturers
of personalty are also included within the definition of "contractor." Id.
8. Id. § 48-13-37. Additionally, violation of the Act may invite criminal sanctions. Section 48-13-38 provides:
(a) It shall be unlawful for any person:
(1) Before beginning the performance of any contract, to fail to register
as required by this article;
(2) Before beginning the performance of any contract, to fail to execute
the bond required by this article; and
(3) To violate any other provision of this article.
(b) Any person who violates subsection (a) of this Code section shall be guilty of a
misdemeanor.
9. 248 Ga. 801, 286 S.E.2d 13, appeal dismissed, 457 U.S. 1113 (1982).
10. 248 Ga. at 801, 286 S.E.2d at 15.
11. Id. at 801-02, 286 S.E.2d at 15. Only those defenses that are delineated in the Civil
Practice Act need be specially pleaded. These defenses are "accord and satisfaction, arbitration and award, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud,
illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of
frauds, statute of limitations, and waiver" pursuant to O.C.G.A. § 9-11-8(c) (1982) and also
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implication, the defense of failure to comply with the Act could be either
an affirmative defense that need not be pleaded, a defense of failure to
state a claim upon which relief can be granted (which can be asserted at
1
trial), or a defense of lack of subject matter jurisdiction 2
On the substantive questions, the court dismissed plaintiffs contention
that the Act would.not be applicable to an action in quantum meruit.
Because such an action would be quasi-contractual in nature, not ex contractu, there could be no contract to register. 8 The supreme court's implicit concern was that parties could circumvent the Act by relying on
theories other than contract, even though the basis of the relationship
between the parties remained contractual.
Plaintiff further contended that the Act violated the privileges and immunities clause of the United States Constitution. The supreme court
disagreed, holding: "Manifestly, the Act is not designed to discriminate
against non-resident contractors, but to bring them into a parity with
resident contractors relative to the compliance with an important obligation under the Georgia Employment Security Law."" The supreme court
found that the minimal degree of discrimination involved in requiring registration and the posting of a bond was closely related to the purpose for
which the discrimination was arguably necessary, namely, to secure compliance with Georgia's tax laws, which made this discrimination constitutionally permissible.'"
Once the court upheld the Act's constitutionality, and its application to
quasi-contractual relationships was made clear, the next question was to
whom the Act applied. In American Hospital Supply Corp. v. Starline
Manufacturing Corp., the Georgia Court of Appeals implicitly recognized at least one- area where the Act's application would be circumcapacity and performance of conditions precedent, pursuant to O.C.G.A. § 9-11-9(a), (c)
(1982). Additional defenses are lack of subject matter jurisdiction, lack of personal jurisdic,tion, improper venue, insufficiency of process, insufficiency of service of process, failure to
state a claim upon which relief can be granted, and failure to join a party, pursuant to
O.C.G.A. § 9-11-12(b) (1982). The defenses of failure to state a claim upon which relief can
be granted and failure to join a party may be made by motion to dismiss, in a pleading, by
motion for judgment on the pleadings, or at trial. O.C.G.A. § 9-11-12(h)(2). A defense that
the court lacks subject matter jurisdiction may be made at any time. Id. § 9-11-12(h)(3).
12. O.C.G.A. § 9-11-12(h)(2) (1982). One court, in reliance on Gorrell v. Fowler, 248 Ga.

801, 286 S.E.2d 13 (1982), found that violation of the Act was a defense to the merits, not a
subject matter jurisdictional requirement. Davis Constructors v. Dartco Mfg., 668 F. Supp.

380, 383 (D. Del. 1987). Thus, court interpretation of the Act before 1987 took modest steps
toward a view of the defense as one going to the merits of the claim. Exactly what the
defense was remained obscure.

13. 248 Ga. at 802, 286 S.E.2d at 15.
14. Id. at 803, 286 S.E.2d at 16 (emphasis in original).
15. Id.
16.

171 Ga. App. 790, 320 S.E.2d 857 (1984).
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scribed. In an action brought to foreclose a materialman's lien, defendantowner moved to dismiss and for summary judgment on the grounds that
plaintiff-lienor failed to provide timely notice of the lien and failed to
register his contract under the Act. Defendant filed an interlocutory
17

appeal.

The trial court, in denying the motion for summary judgment, held in
part that a genuine issue of material fact remained, that is whether the
lienor, a foreign corporation, was required to register under the Act." The
court of appeals affirmed the.denial of summary judgment with respect to
this issue, and held: "Genuine issues of material fact remain for determination as to whether the plaintiff was required to register, being a foreign
supplier of equipment to be installed by others, or whether it also installed same in any wise so as to be liable to and subject to the above
statute." 9 This holding indicates that a foreign supplier of equipment
would never be governed by the Act, unless it also integrated the equipment into the overall project. In other words, the act of supplying is not
the same as "constructing, altering, repairing, dismantling, or demolishing
"20

Curiously, the Act fails to define "nonresident." In George C. Carroll
Construction Co. v.Langford Construction Co.,21 the court of appeals attempted to define "nonresident." Plaintiff, an Alabama company, entered
into subcontracts with defendant on two construction projects in Georgia.
Plaintiff performed one contract, under which it sought contract damages, and was ready to perform on the other contract, under which it
sought lost profits. Defendant moved for dismissal and asserted that
plaintiff had n6 right of access to Georgia courts because, as a nonresident contractor, it failed to comply with the requirements of the Act.
Plaintiff contended that it had complied with the tax and license laws of
Georgia, as shown in several audits performed by the state. Plaintiff further contended that it had received a certificate of authority from the
Secretary of State of Georgia to transact business pursuant to section 142-310(a) of the Official Code of Georgia Annotated ("O.C.G.A.")." Plain17. Id. at 790-91, 320 S.E.2d at 858.
18. Id. at 790, 320 S.E.2d at 858.
19. Id. at 793, 320 S.E.2d at 860.
20. O.C.G.A. § 48-13-30 (1982). Logically, a foreign supplier who did nothing in Georgia
would probably not ordinarily be subject to taxation by the state or its political subdivisions, except perhaps in some extraordinary circumstances.
21. 182 Ga. App. 258, 355 S.E.2d 756 (1987).
22. O.C.G.A. § 14-2-310(a) (1982) (current version at O.C.G.A. § 14-2-1501 (1989)). That'
section as it then existed provided:
No foreign corporation shall have the right to transact business in this state until
it shall have procured a certificate of authority to do so from the Secretary of
State, except that when another statute of this state requires foreign corporations
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tiff also maintained a registered agent and office in Georgia pursuant to
the statutory requirements. The trial court granted partial2 3 summary

judgment against plaintiff for failure to comply with the Act.

Plaintiff argued that it was not a nonresident under the Act because of
its contacts with Georgia, and because it had obtained a certificate of authority to transact business in the st*ate.2 4 Plaintiff contended that under
O.C.G.A. § 14-2-311,26 a foreign corporation with a certificate of authority
to transact business was to enjoy the same rights and privileges, and be
subject to the same duties and restrictions as a domestic corporation.
This would remove it from any obligation under O.C.G.A. § 48-13-30,
2
which did not apply to domestic corporations.
The court of appeals upheld the grant of summary judgment and found
that O.C.G.A. § 14-2-31111 did not domesticate a foreign corporation, but
rather provided equal status generally to foreign corporations that obtained a certificate of authority. 28 The court found plaintiff's reasoning
circular in that the act of registering required of foreign corporations in
order to transact business in Georgia would become unnecessary once reof a particular class to qualify thereunder to transact business in this state the
requirements of such other statute shall govern. No foreign corporation shall be
entitled to procure a certificate of authority under this chapter to transact in this
state any business which a corporation organized under the laws of this state is
not permitted to transact, and no foreign corporation shall be entitled to procure'a
certificate of authority to transact any business in this state which under any of
the laws of this state a foreign corporation is not permitted to transact. Any foreign corporation to which a certificate of authority is granted shall be subject to
all the licensing and regulatory statutes of this state relating to businesses of the
kind which the foreign corporation proposes to transact in this state. A foreign
corporation shall not be denied a certificate of authority by reason of the fact that
the laws of the state or country under which such corporation is organized governing its organization and internal affairs differ from the laws of this state, and
nothing contained in this chapter shall be construed to authorize this state to regulate the organization or the internal affairs of such corporation.
23. 182 Ga. App. at 259, 355 S.E.2d at 756.
24. Id., 355 S.E.2d at 757.
25. O.C.G.A. § 14-2-311 (1982) (current version at O.C.G.A. § 14-2-1505 (1989)). The
section as it existed provided:
A foreign corporation which shall have received a certificate of authority under
this chapter shall, until a certificate of revocation or of withdrawal shall have been
issued as provided in this chapter, enjoy the same, but no greater, rights and privileges as a domestic corporation organized for the purposes set forth in the application pursuant to which such certificate of authority is issued and, except as otherwise provided in this chapter, shall be subject to the same duties, restrictions,
penalties, and liabilities now or hereafter imposed upon a domestic corporation of
like character.
26. 182 Ga. App. at 259, 355 S.E.2d at 757.
27. O.C.G.A. § 14-2-311 (1982).
28. 182 Ga. App. at 259, 355 S.E.2d at 757.
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gistration had occurred, since from that time forward the corporation
would be a domestic corporation.2 Critically important is the fact that
the court of appeals affirmed summary judgment against plaintiff as a
result of its failure to comply with the Act. The court did not discuss the
scope of the sanctions contained in O.C.G.A. § 48-13-37, 30 but implied
that a violation of the Act merited judgment, not mere dismissal without
prejudice, so that the trial court's holding operated as an adjudication on
the merits."
Finally, in Winter Construction Co. v. Lamas Constructors, Inc., 2 the
United States District Court for the Northern District of Georgia considered the application of the Act with respect to an action to enforce an
arbitration provision in a construction contract. Plaintiff filed a petition
to stay arbitration on the basis that defendant'had failed to comply with
the Act. Defendant filed a cointerclaim and sought to compel arbitration
under the Federal Arbitration Act.3 Defendant contended that it had
complied with the requirements of the Act by filing a bond and registering the contract after its cause of action arose and after plaintiff had filed
its motion to stay arbitration. The trial court determined that the defect
was not curable according to the express requirements of the Act, which
clearly stated that the bond had to be filed "[blefore entering into the
performance of any contract."35' The court found that to permit cure after
performance of the contract would emasculate the Act and held:
Allowing a cure by a subsequent filing of a bond would defeat the purpose of the statute. The purpose of the statute is to ensure the payment
by nonresident contractors of state unemployment taxes by subjecting
nonresident contractors to a penalty for their failure to ensure the payment of such taxes by the posting of the bond ....
If a nonresident
contractor could avoid the effects of a failure to post bond before performing the contract, there would be no incentive to file the bond since
there would be no punishment for not doing so. Nonresident contractors
would feel no need to post the bond until they desire access to Georgia's
courts.3

29. Id. at 260, 355 S.E.2d at 757-58.
30. O.C.G.A. § 48-13-37 (1982).
31. 182 Ga. App. at 261, 355 S.E.2d at 758.
32. Civil Action File No. C87-1937A, slip op. (N.D. Ga. Nov. 24, 1987) (1987 U.S. Dist.
LEXIS 14920).
33. Id., slip op. at 3-4 (1987 U.S. Dist. LEXIS 14920, at 1).
34. Id., slip op. at 9 (1987 U.S. Dist. LEXIS 14920, at 11).
35. Id., slip op. at 9-10 (1987 U.S. Dist. LEXIS 14920, at 11-12) (quoting O.C.G.A. § 4813-32(a) (1982)).
36. Id., slip op. at 9-10 (1987 U.S. Dist. LEXIS 14920, at 12).
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On appeal, the Eleventh Circuit Court of Appeals reversed the trial
court's denial of defendant's motion for summary judgment and grant of
plaintiff's motion to stay arbitration. The court of appeals held that the
Act did not apply to nonresident contractors who merely sought enforcement of arbitration clauses in their contracts, since the Act itself merely
provided a sanction that forbade resort to the courts in "an action to recover payment for performance on the contract. '37 The Eleventh Circuit
took no position on the trial court's holding regarding curability, since it
reversed the lower court's ruling on other grounds. Moreover, the court
did not consider what would happen once the arbitration proceeding was
concluded and the noncomplying party sought confirmation and enforcement of the arbitration award in court.
Before 1989, then, the Act was considered a defense that could be
raised at any time in the proceeding, even as late as at trial for the first
time. Once raised, the defense could be applied to both contractual and
quasi-contractual causes of action. If raised successfully, the moving party
was entitled to judgment, which would seemingly operate as a bar to refiling the suit in another jurisdiction. This result is consistent with the language of the Act itself in which compliance is deemed a condition precedent to performance on the contract. In essence, failure to comply with
the Act could lead to a judgment on the merits with no right of cure once
performance on the contract has commenced.
B.

Recent Developments

The Georgia Court of Appeals addressed the Act in four cases this year:
Taco Bell Corp. v. Calson Corp.,3 8 ADC Construction Co. v. Hall,39 Adams v. PPT, Inc.,4" and Rehco Corp. v. California Pizza Kitchen, Inc.4"
These cases signal a clear departure from the harsher results of earlier
decisions regarding the Act.
In Taco Bell, the court of appeals found the penalty provisions of the
Act to be forum-closing in nature."' At trial defendant moved for a directed verdict on the grounds, inter alia, that plaintiff's action was barred
because plaintiff had failed to prove its compliance with the provisions of
the Act before it began performance of the construction contract. The
trial court granted the motion for directed verdict and entered judgment

37. App. Nos. 88-8016 and 88-8230, slip op. at 4-5 (11th Cir. Nov. 20, 1988) (citing
O.C.G.A. § 48-13-37 (1982)).
38. 190 Ga. App. 481, 379 S.E.2d 6 (1989).
39. 191 Ga. App. 33, 381 S.E.2d 76 (1989).
40. 191 Ga. App. 729, 382 S.E.2d 732 (1989).
41. 192 Ga. App. 92, 383 S.E.2d 643 (1989).
42. 190 Ga. App. at 483, 379 S.E.2d at 8.
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directing dismissal without prejudice.13 Cross appeals were taken to the
court of appeals.""
The court of appeals found that the language of the statute regarding
noncompliance did not render the underlying contract null and void, but
amounted to a forum-closing sanction that barred the offender from the
courts of Georgia "until such time, if ever, when the offender can substantially comply, within the meaning of O.C.G.A. § 1-3-1(c), with the provisions of the Nonresident Contractors Act."'" The net effect of such a forum-closing statute would be to deny subject matter jurisdiction to the
courts until the statutory impediment to jurisdiction was removed.46 This
defense could not be an adjudication on the merits, but would merely
operate as an abatement of the proceeding.' 7 The court concluded that
the motion for directed verdict as it applied to this ground for dismissal
was actually a motion in abatement or a dilatory plea.48
While this holding can be viewed as consistent with the supreme
court's decision in GorrelU v. Fowler,49 since a dilatory plea or plea in
abatement pertaining to subject matter jurisdiction can be raised at trial
for the first time, the Act makes compliance a condition precedent to performance on the contract itself, which links compliance to contractual
performance not the court's subject matter jurisdiction. The court of
appeals compared the Act with the requirement that foreign corporations
register with the Secretary of State to obtain a Certificate of Authority to
43. Id. at 481, 379 S.E.2d at 7.
44. Id.
45. Id. at 483, 379 S.E.2d at 8. O.C.G.A. § 1-3-1(c) (1990) provides: "A substantial compliance with any statutory requirement, especially on the part of public officers, shall be
deemed and held sufficient, and no proceeding shall be declared void for want of such compliance, unless expressly so provided by law." Absent any negative words restraining the
performance of the act required by statute after a certain time, the provision concerning
time is directory and not a limitation of authority. If no injury results, the fact that the act
was performed untimely will not invalidate it. O'Neal v. Spencer, 203 Ga. 588, 47 S.E.2d 646
(1948).
46. 190 Ga. App. at 483, 379 S.E.2d at 8.
47. Id.
48. Id.
49. 248 Ga. 801, 286 S.E.2d 13, appeal dismissed, 457 U.S. 1113 (1982). For a discussion
of Gorrell v. Fowler, see supra text accompanying notes 9-15.
50. 190 Ga. App. at 483, 379 S.E.2d at 8. For example, in obtaining a certificate of authority from the Secretary of State to transact business in Georgia, the failure to comply
was linked to the right to maintain an action in the courts. O.C.G.A. § 14-2-331(b) (1982)
(current version at O.C.G.A. § 14-2-1502(c) (Supp. 1990)) provided: "No foreign corporation
that under this chapter is required to obtain a certificate of authority shall be permitted to
maintain any action, suit, or proceeding in any court of this state unless before commencement of the action it shall have obtained such a certificate." Id. (emphasis added); see also
National Heritage Corp. v. Mount Olive Memorial Gardens, Inc., 244 Ga. 240, 260 S.E.2d 1
(1979).

MERCER LAW REVIEW

[Vol. 42

conduct business in Georgia." That statute, by contrast, specifically permits cure up until the time the action is commenced and does not make
compliance a condition precedent to conducting business in the state."'
Even so, it appears that the court of appeals was interested in moving
away from any construction that might make the Act a defense on the
merits. The court of appeals applied this decision in ADC Construction
Co. v. Hall,53 Adams v. PPT, Inc.," and Rehco Corp. v. CaliforniaPizza
Kitchen, Inc."
The decisions in ADC Construction Co. and Adams are instructive with
respect to whom the statute applies. In ADC Construction Co., the court
of appeals determined that since the legislature had not defined "nonresident," they intended the ordinary meaning of that word."' The court reasoned that "residence" and "domicile" were not synonymous terms be-7
cause a person may have two places of residence but only one domicile.'
Based upon this fact, the court determined that a contractor who is legally domiciled in another state could maintain residence in the State of
Georgia for purposes of the Act and not be required to comply. 8
The contractor in ADC Construction Co. established that he lived in a
trailer park in Georgia and that he intended to live and work in Georgia.
The court determined that there was sufficient factual evidence to prove
that the contractor was a resident of Georgia for purposes of the Act.3 '
This holding may not have widespread application because the contractor
was an individual, not a corporation. Following the reasoning in George C.
Carroll Construction Co. v. Langford Construction Co.,s° a foreign corporation that merely sets up shop in Georgia and maintains a resident agent
and office here after obtaining a certificate of authority to transact business would not be a resident for purposes of this Act. This is true even
though it may have established more contacts with Georgia than an individual who is a contractor.
In Adams a subcontractor argued that it provided services in the form
of pouring and finishing concrete in the construction of commercial build51. 190 Ga. App. at 483, 379 S.E.2d at 8 (comparing the Act to O.C.G.A. § 14-2-1502(a)
(1989)). See, e.g., Carmack v. Oglethorpe Co., 117 Ga. App. 664, 161 S.E.2d 357 (1968);
Gamble v. Gamble, 204 Ga. 82, 48 S.E.2d 540 (1948).
52. O.C.G.A. § 14-2-1502(a) (1989 & Supp. 1990).
53. 191 Ga. App. 33, 381 S.E.2d 76 (1989).
54. 191 Ga. App. 729, 382 S.E.2d 732 (1989).
55. 192 Ga. App, 92, 383 S.E.2d 643 (1989).
56. 191 Ga. App. at 33, 381 S.E.2d at 77.
57. Id.
58. Id. at 34, 381 S.E.2d at 77.
59. Id.
60. 182 Ga. App. 258, 355 S.E.2d 756 (1987). See supra text accompanying notes 21-31.
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ings, but provided no materials incorporated into the project itself." The
court of appeals held that the Act did not exempt the provider of services.62 The court found that the subcontractor's activities of pouring and
finishing concrete and of placing wire mesh and other concrete-related
components into a commercial structure fell within the statutory definition of" 'constructing . . . buildings . . . [or]. [anjother type of structure,
project, development, or improvement. . . of real property . . ' "" The
facts in Adams were the reverse of those in American Hospital Supply
Corp. v. Starline Manufacturing Corp.,6 4 in which the court found that a
foreign supplier of components integrated into a project in Georgia was
not a nonresident contractor under the Act. In Adams the subcontractor
actually performed its services in Georgia as an active participant in the
construction and was not a mere supplier of components."
With this flurry of recent activity concerning the Act, it was only a
matter of time before the supreme court would have an opportunity to
impress its stamp upon the application and construction of the Act. This
opportunity arose in Clover Cable of Ohio, Inc. v. Heywood." Plaintiff,
Clover, a foreign corporation, asserted contractual, quasi-contractual,
tort, and equitable claims against two foreign corporations, Burnup &
Sims Telcom .and Heywood Associates; and against a nonresident individual, John Heywood.67 Plaintiff contended that it was a sub-subcontractor
in a construction project on which Burnup & Sims was the general contractor. Clover admitied that it failed to comply with the requirements of
the Act. In 1986 Burnup & Sims entered into a general contract with U.S.
Telcom, a long-distance telephone carrier, for the construction of a fiberoptic telecommunications line between Atlanta, Georgia and Montgomery; Alabama. On March 18, 1986, Burnup & Sims entered into a unit
price subcontract with Heywood Associates under which Heywood Associates became the subcontractor responsible for excavation and installation
of an underground conduit through which the telecommunications line
would run."

Clover contended that it entered into an oral joint venture agreement
with Heywood Associates under which Clover Cable and Heywood Associates were to split any net profits under the subcontract. Clover stated
that, pursuant to this alleged agreement, it "provided construction equip61.
62.
63.
64.
65.
66.
67.
68.

191 Ga. App. 729, 730, 382 S.E.2d 732; 733 (1989).
Id., 382 S.E.2d at 734.
Id. (quoting O.C.G.A. § 48-13-30 (1982)).
171 Ga. App. 790, 320 S.E.2d 857 (1984). See supra text accompanying notes 16-20.
191 Ga. App. 729, 382 S.E.2d 732 (1989).
260 Ga. 341, 392 S.E.2d 855 (1990).
Id. at 341, 392 S.E.2d at 857.
Id.
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ment, employees, and capital for the subcontracting work." 6 Clover contended that, "with the knowledge of supervisory personnel of Burnup [&
Sims], Clover's identity as a sub-subcontractor was camouflaged because
of a provision in the Burnup/Heywood subcontract prohibiting the employment of sub-subcontractors ..7.0."" To note Clover's participation,
the president of Clover signed the subcontract as vice president of Heywood Associates. Clover further alleged that at the time it entered into
the joint venture agreement with Heywood Associates, controversies existed between Clover, Heywood, and Heywood Associates regarding the
receipt of funds under another joint venture agreement. Clover contended
that Heywood and his corporation, never intending to split the profits
with Clover, fraudulently induced Clover to enter into the joint venture
in question as a vehicle to procure cash and equipment from it to satisfy
7 1
other monies allegedly owed.
"By letter dated May 13, 1986, Clover . .. inform[ed] Burnup that
Clover was a partner with Heywood Associates and . . . request[ed] that
all payments under the subcontract be jointly payable to Clover and Heywood Associates. '72 One week later Clover provided Burnup & Sims with
documents which showed "that Clover had provided capital, equipment,
and employees to Heywood Associates for Heywood's performance of its
subcontract with Burnup."' 3 At Burnup & Sims' request, Heywood "executed a sworn affidavit stating that Clover was not a party to the Burnup/
Heywood subcontract and that there were no unsatisfied mechanic's or
7' 4
materialmen's liens on the project.
With respect to the Act, the trial court entered summary judgment
against Clover on behalf of Burnup & Sims concerning its contractual and
quasi-contractual claims, including a claim in quantum meruit.7 The
court entered summary judgment on behalf of Heywood and Heywood
Associates on all claims including the tort claim of fraud.' 6
The supreme court found the statutory language of the Act to be extremely broad in its definition of contractor and applied the Act to the
construction of a telecommunications line." The court also determined
that because Clover did not contend that it was a mere supplier of equip69. Id.
70. Id. at 341-42, 392 S.E.2d at 857.
71. Id. at 342, 392 S.E.2d at 857-58.
72. Id., 392 S.E.2d at 858.
73. Id.
74. Id.
75. Id. The court dismissed with prejudice the tort and equitable claims asserted against
Burnup & Sims pursuant to a motion to dismiss. Therefore, the claims were not subjected to
examination by the trial court in connection with the Act. Id.
76. Id.
77. Id. at 343, 392 S.E.2d at 858.
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ment, but was an actual participant in the project, it was a contractor
under the Act.78
The main question before the court was whether judgment on the merits or dismissal without prejudice was the appropriate sanction for failure
to comply with the Act. The court agreed with the reasoning of the court
of appeals in Taco Bell and held that dismissal should be without
prejudice."" The court reasoned that in light of the purpose of the Act
(which was to ensure collection of taxes to the state and its political subdivisions), a permanent forfeiture of the contractor's claim, because of its
failure to register and bond the contract, would be a "draconian
,
penalty."80
In an effort to ameliorate the penalty further, and in observance of the
court of appeal's hesitancy in Taco Bell to determine whether substantial
compliance with the Act would satisfy a contractor's obligations, the
court considered whether a defect in compliance could be cured.8 ' The
court focused on the language of O.C.G.A. § 48-13-32(c)(2)(C) that permits a contractor to register contracts completed during the previous calendar year on or before March 1 of the current year.82 The court concluded that this section indicated a statutory scheme which contemplated
post-performance registration. As a result, the court felt that late registration and payment of all taxes and revenue owed to the state and its
political subdivisions would constitute substantial compliance with the
Act and remove the bar to maintaining an action on the contract. s 4
A careful reading of O.C.G.A. § 48-13-32(c)(2)(C), however, shows that
its application is limited to instances in which pre-performance registration cannot occur and a blanket or master bond has been posted. s5 What
the statute actually contemplates is the posting of a blanket or master
bond prior to performance and the registration of the contract if it exceeds the amount of $10,000 on or before March 1 of the year following
the completion of work. It is difficult to see how the court, using that
statutory language, could conclude that post-performance registration
and the payment of all taxes would satisfy the requirements of the Act.
Such a construction of the nonresident contractor's statutory obligations,
seemingly, would emasculate the Act and engender the very situation de78. Id.
79. Id. at 344, 392 S.E.2d at 859 (citing Taco Bell Corp. v. Calson Corp., 190 Ga. App.
481, 379 S.E.2d 6 (1989)).
80. Id. at 343, 392 S.E.2d at 859.81. Id. at 343-44, 392 S.E.2d at 859.
82. Id. at 344, 392 S.E.2d at 859.
83. Id.
84. Id. Oddly, there is nothing in the court's discussion indicating that any attempt at

compliance had been made, or that substantial compliance had occurred.
85. O.C.G.A. § 48-13-32(c)(2) (1982).
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scribed by the district court in Winter Construction Co.," whereby contractors would have incentive to ignore the Act until it became apparent
that recourse to the courts would be necessary to obtain payment on a
contract. This construction would subvert the leverage built into the Act
in the form of a strong sanction designed to induce compliance. This type
of action, however, appears to be what the Georgia Supreme Court has
determined would be substantial compliance with the Act." The court
reiterated the application of the Act to actions in quantum meruit and
further extended its application to the tort claims of fraud against Heywood and Heywood Associates, which the court found to be nothing more
than an effort to recover payment for performance on the contract.88 In
Clover Cable, the supreme court determined that the Act had the widest
possible application with the most minimal consequences.
This determination was reiterated in Department of Transportationv.
Moseman Construction Co."' In Moseman Construction Co., the court
dismissed any concern that its interpretation of the Act would provide
incentive for nonresident contractors to avoid compliance until they actually needed to use the court's services. The court concluded that the purpose of the Act would still be fulfilled if substantial compliance occurred
because payment of taxes would occur. 0 This analysis, however, ignores
the fact that only contractors requiring resort to the courts would be induced to comply, while many contractors that had no need to resort to
the courts to collect on their contracts would have no incentive to pay
their taxes.
The next battleground for litigants will concern how substantial compliance can be shown. Even though many of the cases involving the Act
refer to unemployment taxes, the Act states that its purpose is to secure
payment of all taxes."1 Now that the defense of noncompliance has been
held to be a plea in abatement regarding a court's subject matter jurisdiction, the burden of proving that taxes have been paid would appear to be
on the party against whom the defense is asserted.

86. Civil Action File No. C87-1937A, slip op. (N.D. Ga. Nov. 24, 1987) (1987 U.S. Dist.
LEXIS 14920). See supra text accompanying notes 32-37.
87. 260 Ga. at 344, 392 S.E.2d at 859.
88. Id. at 345, 392 S.E.2d at 860.
89. 260 Ga. 369, 393 S.E.2d 258 (1990).
90. Id. at 370, 393 S.E.2d at 259.
91. O.C.G.A. § 48-13-32(a) (1982).
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II.

MECHANICS' AND MATERIALMEN'S LIENS

The general assembly has amended Georgia's statutory provisions regarding mechanics' and materialmen's liens9 2 a number of times during
the last decade, and the courts have been actively engaged in construing
these provisions. Mechanics' and materialmen's liens are very effective in
helping construction subcontractors and material suppliers collect unpaid
compensation. Because these special statutory liens are in derogation of
the common law and often threaten to work hardship on innocent owners,
however, the court of appeals has stated that these provisions should be
construed against lien claimants."3 This principle is born out in the deci-.
sions issued during the survey period, with a possible exception in the
area of the
4 technical lien notice requirements contained in O.C.G.A. § 44-

14-361. 1.0
A.

Notice Requirements

O.C.G.A. § 44-14-361.1(a) sets forth the requirements for creating and
enforcing mechanics' and materialmen's liens. 9 Mechanics and materialmen are required to record their claims of lien against property within
three months after the completion of their work or furnishing of materials." Thereafter, a lien claimant is required to commence an action for
the recovery of the underlying debt within twelve months of the time the
debt becomes due.97 Upon filing such an action, the lien claimant must
also file a notice of the action with the clerk of the superior court of the
county where the lien was filed. "8
In BeaU v. F.H.H. Construction, Inc.,99 Beall, a property owner,
brought an action against a builder to recover alleged overpayments
under an oral contract for the construction of a building on Beall's property, damages for slander of title, and removal of a materialman's lien on
the property. The builder counterclaimed and sought damages for breach
of contract, attorney fees, and foreclosure of the lien. Relying on several
of its previous decisions,100 the court of appeals held that the builder's
92. Id. §§ 44-14-360 to -365 (1982 & Supp. 1990).
93. Star Mfg. Co. v. Edenfield, 191 Ga. App. 665, 666, 382 S.E.2d 706, 707 (1989) (citing
Dixie Concrete Servs. v. Life Ins. Co., 174 Ga. App. 866, 331 S.E.2d 889 (1985)).
94. O.C.G.A. § 44-14-361.1 (Supp. 1990).
95. Id. § 44-14-361.1(a).
96. Id. § 44-14-361.1(a)(3).
97. Id.
98. Id.
99. 193 Ga. App. 544, 388 S.E.2d 342 (1989).
.100. Id. at 545, 388 S.E.2d at 344 (citing Hancor, Inc. v. Fleming Farms, 155 Ga. App.
579, 271 S.E.2d 712 (1980); Frank Woods Constr. Co. v. Randi, 177 Ga. App. 438, 339 S.E.2d
406 (1986); Logan Paving Co. v. Liles Constr. Co., 141 Ga. App. 81, 232 S.E.2d 575 (1977)).
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failure to file an O.C.G.A. § 44-14-361.1(a)(3) notice of its counterclaim
against the property owner for breach of contract precluded judgment for
the builder on its counterclaim for foreclosure of its lien on the property.1 " The court explained that filing of the notice was a prerequisite to
enforcement of the lien.' The court in Beall based its decision on the
following recitation of the law:
There is no statutory requirement that [the builder] file notice of its in
rem foreclosure action against Beall's property. There is, however, a statutory requirement that [the builder] file notice of its in personam action
to recover against Beall on the underlying indebtedness. The notice requirement of O.C.G.A. § 44-14-361.1(a)(3) applies "whether the 'recovery
of the amount of [the materialman's] claim' be properly brought against
the contractor ' 3or the owner, whichever one is contractually responsible
for the debt."'

Lien claimants, however, should be wary about relying on the statement made by the court in Beall that there was no statutory provision
which required the lien claimant to file a notice of an in rem foreclosure
action against the liened property. O.C.G.A. § 44-14-361.1(a)(4) relieves
lien claimants of the requirement of filing a separate action against the
contractor or subcontractor who procured materials or services from them
if the contractor or subcontractor absconds, dies, or leaves the state
within twelve months from the date the services or labor were furnished;
or if the contractor or subcontractor is adjudicated bankrupt; or if, after
the action is filed against him, he dies or is adjudicated bankrupt so that
no final judgment can be obtained against him for the underlying debt. 0 "
In such cases, the lien claimant "may enforce the lien directly against the
property so improved in an action against the owner thereof, if filed
within [twelve] months from the time the lien becomes due, with the
judgment rendered in any such proceeding to be limited to a judgment in
rem against the property improved .

. . ."5

It might be concluded that

such a proceeding is in rem and the filing of an O.C.G.A. § 44-14361.1(a)(3) notice of suit is not required. Effective July 1, 1989, however,
O.C.G.A. § 44-14-361.1(a)(4) was amended to contain its own notice re101. Id.
102. Id. at 546, 388 S.E.2d at 344.
103. Id. at 545, 388 S.E.2d at 344 (citing Hancor, Inc, v. Fleming Farms, 155 Ga. App.
579, 271 S.E.2d 712 (1980); Frank Woods Constr. Co. v. Randi, 177 Ga. App. 438, 339 S.E.2d
406 (1986); quoting Logan Paving Co. v. Liles Constr. Co., 141 Ga. App. 81, 83, 232 S.E.2d
575, 576 (1977)).
104. O.C.G.A. § 4 4-14-361.1(a)(4) (Supp. 1990).
105. Id.
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quirements, which are stated in language identical to the notice language
contained in O.C.G.A. § 44-14-361.1(a)(3).111
Pursuant to O.C.G.A. § 44-14-364, the owner of property subject to a
mechanic's or materialmen's lien or the contractor employed to improve
the property may discharge the lien by filing a bond in the clerk's office
wherein the lien was filed.' 0 7 As the court of appeals' recent decision in
Hardee v. Spivey'" demonstrates, when a bond is filed to discharge the
lien, the technical rules of enforcement change considerably. In Hardee
defendant filed a claim of materialmen's lien on plaintiff's property, and
plaintiff filed an O.C.G.A. § 44-14-364 bond that released the property
from the lien. Over a year after the claim of lien was filed, plaintiff filed
an action for release of the bond and alleged that no O.C.G.A. § 44-14361.1(a)(3) notice of suit on the underlying debt had been filed. When
defendant admitted this allegation, plaintiff moved for summary judgment to release the bond, and claimed the lien was dissolved as a matter
of law because no notice of suit had been filed within twelve months after
the underlying debt became due."0 9
On interlocutory appeal, the court of appeals upheld the trial court's
denial of summary judgment, and held that because the action involved a
bond, notice of suit on the underlying debt was irrelevant."0 The court,
however, stated that if defendant had admitted that suit on the underlying debt had not been commenced within a year after the debt became
due, then summary judgment for plaintiff would have been appropriate.I" The conclusion reached by the court in Hardee that the filing of a
bond relieves the lien claimant from the notice of suit provisions contained in O.C.G.A. § 44-14-361.1(a)(3) is arguably contrary to the principle that the mechanics' and materialmen's lien statute should be construed against lien claimants.
B.

Dissolution of Liens and Limitations on Aggregate Amount of Liens

The court of appeals opinion in Star Manufacturing Inc. v. Edenfield'1 2 contains a troublesome gloss on the mechanics' and materialmen's
106. 1989 Ga. Laws 438 (codified at O.C.G.A. § 44-14-361.1(a)(4) (Supp. 1990)).
107. O.C.G.A. § 44-14-364 (1982 & Supp. 1990).
108. 193 Ga. App. 234, 387 S.E.2d 430 (1989).
109. Id. at 234-35, 387 S.E.2d at 431.
110. Id. (citing Burgess v. Travelers Indem. Co., 185 Ga. App. 82, 363 S.E.2d 308 (1987)
(the purpose of the notice requirement in O.C.G.A. § 44-14-361.1(a)(3) is to protect persons
dealing with the real estate against which the lien was claimed)); see also All Phase Elec.
Supply Co. v. Foster & Cooper, Inc., 193 Ga. App. 232, 387 S.E.2d 429 (1989).
111. 193 Ga. App. at 235, 387 S.E.2d at 431 (citing Stonepecker, Inc. v. Shepherd Constr.
Co., 188 Ga. App. 513, 373 S.E.2d 295 (1988)).
112. 191 Ga. App. 665, 382 S.E.2d 706 (1989).
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lien dissolution statute, O.C.G.A. § 44-14-361.2. O.C.G.A. 44-14-361.2(a)
provides that:
(a) The special lien specified in subsection (a) of Code Section 44-14-361
shall be dissolved if the owner, purchaser from owner, or lender providing construction or purchase money or any other loan secured by real
estate shows that:
(1) The lien has been waived in writing by lien claimant; or
(2) (A) They or any of them have obtained the sworn written
statement of the contractor or person other than the owner at
whose instance the labor, services, or materials were furnished,
or the owner when conveying title in a bona fide sale or loan
transaction, that the agreed price or reasonable value of the labor, services, or materials have been paid or waived in writing
by the lien claimant; and
(B) When the sworn written statement was obtained or given
as a part of a transaction:
(i) Involving a conveyance of title in a bona fide sale;
(ii) Involving a loan in which the real estate is to secure repayment of the loan; or
(iii) Whe[n] final disbursement of the contract price
is made by the owner to the contractor
there was not of record,at the time of the settlement of the transaction a
valid preliminary notice or claim of lien which had not been previously
canceled, dissolved, or expired.113
In Star Manufacturing, the court of appeals stated that O.C.G.A. g 4414-361.2 "substantially altered" its predecessor statute, former O.C.G.A. §
44-14-361(b).14 The'court determined that "one important distinction is
that OCGA § 44-14-361.2 speaks in terms of dissolution of an existing lien
by production of a contractor's sworn written statement while [former]
OCGA § 44-14-361(b). . .provide[d] that the lien [would] attach unless
the owner produces the contractor's sworn statement."'1 5 Therefore, the
court concluded that "the predecessor statute[] clearly contemplated that
the contractor's sworn statement would be procured in time to prevent
the lien from attaching, while OCGA § 44-14-361.2 on its face addresses
only the subsequent dissolution" of a mechanic's or materialman's lien.' 16
On this basis, the court stated that MassachusettsBonding & Insurance
Co. v. Realty Trust Co." 7 and its progeny were not dispositive of the 'time

113. O.C.G.A. § 44-14-361.2(a) (Supp. 1990) (emphasis added).
114. Id.§ 44-14-361(b) (1982), amended by O.C.G.A. § 44-14-361.2(a); 191 Ga. App. at
666, 382 S.E.2d at 707.
115. 191 Ga. App. at 666, 382 S.E.2d at 707.
116, Id.
117. 142 Ga. 499, 83 S.E. 210 (1914).
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at which O.CG.A. § 44-14-361.2 requires an owner to obtain his contractor's sworn statement." '
The court in Star Manufacturing recognized that Georgia's lien laws
and procedures are in derogation of common law and must be construed
strictly against lien claimants and in favor of property owners.' Based
on these principles of law, the court of appeals held that O.C.G.A. § 4414-361.2(a)(2)(B) requires only that a property owner or lender seeking to
dissolve a mechanic's or materialman's lien produce a sworn statement
obtained or given as part of a transaction in which final disbursement is
made.'20 The court explained that O.C.G.A. § 44-14-361.2(a)(2)(B)
tacitly appears to require ... that the sworn statement will be obtained
or given both in conjunction with the final disbursement and within such
a reasonable time thereof so as to constitute "a part of" the final disbursement transaction. Whether a contractor's sworn statement has been
timely obtained or given, thus will depend on the circumstances of each
case.1 '
The court's holding in Star Manufacturing regarding the timing of the
contractor's sworn statement in relation to final disbursement may be
well reasoned. Its conclusions that (1) O.C.G.A. § 44-14-361.2 does not
contemplate that the contractor's sworn statement will be procured in
time to prevent the lien from attaching; and, (2) the statute requires only
that the statement be obtained or given as part of the final disbursement
transaction, however, are somewhat misleading in view of the language
emphasized in the statute set forth above.122 The final clause of O.C.G.A.
§ 44-14-361.2(a) clearly requires that, in order to successfully use a contractor's statutory affidavit to dissolve mechanics' and materialmen's
liens, the contractor's affidavit must be obtained before the liens that the
123
owner later tries to dissolve are filed.
The court of appeals in Mayer Electric Supply Co. v. Federal Insurance Co.12 4 pulled together a number of older Georgia decisions as part of
an in-depth analysis of the "payment of the full contract price" defense
to materialmen's liens.'12 Plaintiff materialman in Mayer filed its claim of
lien for unpaid materials before construction of the building project was
complete, and a bond was secured from defendant surety to discharge the
118. 191 Ga. App. at 666, 382 S.E.2d at 707.
119. Id. (citing Dixie Concrete Serva., Inc. v. Life Ins. Co., 174 Ga. App. 866, 331 S.E.2d
889 (1985)).
120. Id.
121. Id. at 667, 382 S.E.2d at 708 (emphasis added).
122. See supra text accompanying note 113.
123. O.C.G.A. § 44-14-361.2(a)(2)(B) (Supp. 1990).
124. 195 Ga. App. 191, 393 S.E.2d 270 (1990).
125. Id. at 191, 393 S.E.2d at 270.
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materialman's lien. The surety moved for summary judgment on the
ground that the owner had paid the full contract price to the contractor
who had procured the materials from plaintiff. 2
The court of appeals held that "an owner's mere payment of the full
contract price to the contractor, standing alone, is not and has never been
a complete defense to [the] foreclosure of a materialman's lien.

' 12 7

The

surety was "'required to show that the sums paid to the contractor were
properly appropriated to materialmen and laborers or that the contractor's statutory affidavit concerning such indebtedness had been obtained.' "128 The surety was unable to produce an affidavit from the contractor showing that all materialmen and laborers had been paid.
Therefore,-the court held that the surety was required to show that payment had actually been made to the materialman. 129 The court in Mayer
held that the owner is only obligated to materialmen and laborers to the
extent of the contract price.130 When, however, claims of lien have been
duly recorded prior to payment of the full contract price, payments to
other materialmen and laborers with the money of the owner do not defeat previously recorded liens up to the amount of the contract price that
was unpaid at the time the liens were filed.1 31 The court noted that in
cases in which the contractor has abandoned the project, the maximum
extent to which an owner's property may be subject to materialmen's
liens is the contract price less the amount the owner must pay in order to
complete the project.1 2 The court held, however, that this doctrine had
no application in Mayer133
126. Id. at 192, 393 S.E.2d at 272.
127. Id. (citing Massachusetts Bonding & Ins. Co. v. Realty Trust Co., 142 Ga. 499, 83
S.E. 210 (1914)).
"The obvious purpose of the statute is to protect materialmen who comply with
its terms. If it is held that mere payments to the contractor in discharge of the
contract price would defeat the lien of materialmen, the whole statute which undertakes to authorize liens for materialmen would be avoided."
Id. (quoting Massachusetts Bonding, 142 Ga. at 504, 83 S.E. at 213).
128. Id. (quoting Jones Mercantile Co. v. Lyn-Har, Inc., 245 Ga. 812, 813, 267 S.E.2d
251, 252 (1980)). The "statutory affidavit" referred to by the court is the contractor's sworn
statement contemplated in O.C.G.A. § 44-14-361.2(a)(2)(B), set out in full, see supra text
accompanying note 113.

129. 195 Ga. App. at 193, 393 S.E.2d at 273.
130. Id. at 194, 393 S.E.2d at 274.

131. Id. at 193, 393 S.E.2d at 273 (quoting Green v. Farrar Lumber Co., 119 Ga. 30, 34,
46 S.E. 62, 63 (1903)); see also Jones Brick Co. v. Seagler Bros., 146 Ga. 19, 90 S.E. 473
(1916).
132. 195 Ga. App. at 194, 393 S.E.2d at 273 (citing Prince v. Neal-Millard Co., 124 Ga.

884, 53 S.E. 761 (1906); Rowell v. Harris, 121 Ga. 239, 48 S.E. 948 (1904)).
133. Id., 393 S.E.2d at 274.
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The court in Mayer concluded that the materialman had filed its lien
prior to payment of the full contract price by the owner, and, therefore,
the surety's assertion that the owner had paid the full contract price did
not entitle it to summary judgment when the surety could not show that
the money
paid by the owner was actually used to pay the materialman in
full. 18' Accordingly, the court of appeals reversed the trial court's grant of
summary judgment in favor of the surety.'38
3
The court of appeals in Dallas Building Material, Inc. v. Smith,3'

again addressed the statutory limitation prohibiting the aggregate
amount of materialmen's lien claims recovered against a project from exceeding the contract price. 13 7 Dallas filed a complaint against a homeowner and a contractor seeking to foreclose a materialman's lien against
the home. Dallas claimed a lien in the amount of $11,157.66. Although the
owner paid the contractor in excess of the full contract price and paid
additional amounts to other parties to complete the project, the owner
failed to obtain an affidavit from the contractor stating that the contractor had paid his suppliers or obtained lien waivers from them.'3 8
O.C.G.A. § 44-14-361.1(e) provides that "[i]n no event shall the aggregate amount of liens set up by Code [s]ection 44-14-361 exceed the contract price of the improvements made or services performed.' 3 9 The
homeowner was unable to show Dallas had actually been paid for the
materials it had provided for the improvement of the owner's home. Furthermore, the amount of the Dallas lien did not exceed the contract price
for improvements less amounts expended by the owner to complete the
project. 1 0 Therefore, the court of appeals held that the trial court had
erred in granting summary judgment in favor of the owner and in denying
the materialman's motion for summary judgment to enforce its lien."'
The effectiveness of a materialmen's lien and the burden it imposes on
property owners is illustrated by the decisions in Mayer and Dallas v.
Smith. The courts in these decisions placed a heavy burden on the property owners by requiring them to show that they actually had paid the
materialmen in full. The court of appeals in Dallas Building Material,
Inc. v. Rose"" held, however, that when a contractor obtains materials for
more than one project from the same materialman who has knowledge of
134.

Id. at 195, 393 S.E.2d at 274.

135.
136.
137.
138.
139.
140.
141.
142.

Id,
193 Ga. App. 512, 388 S.E.2d 359 (1989).
Id. at 512-13, 388 S.E.2d at 360 (citing O.C.G.A. § 44-14-361.1(e) (Supp. 1990)).
Id. at 512, 388 S.E.2d at 360.
O.C.G.A. § 44-14-361.1(e) (Supp. 1990).
193 Ga. App. at 513, 388 S.E.2d at 361.
Id.
191 Ga. App. 783, 383 S.E.2d 151 (1989).
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the separate projects, the materialman has a duty to discover from which
project owner any payments by the contractor originate 143 and apply
them to the proper project accounts or waive his right to claim a lien on
the property represented by those accounts.1" The court, however, undercut the effectiveness of this duty by requiring the property owner to show
actual payment to the materialman even though the materialman had
failed in his supposed duty to credit properly various project accounts. 4 '
Thus, the duty purportedly imposed on the materialman did not have
any real effect on the requirement that the owner show actual payment
and did not appear to change the result.
The court of appeals in Rose also explored the content requirements for
a contractor's sworn statement prepared pursuant to the lien discharge
statute."' The court held that a contractor's affidavit which averred
"all of the sums received by him on either of [the owners'] jobs were used
solely in connection with accounts for each of the separate projects" and
that "[n]o funds were comingled or used on other jobs[," . . . [was not]
equivalent to a statement that all of the funds were paid to the materialmen and laborers involved in the two projects.""
Therefore, the court of appeals held that the contractor's affidavit was
insufficient to entitle the owner to summary judgment dissolving the ma1 48
terialman's lien

The owner claimed the materialman had waived his lien rights because
he failed to allocate properly the contractor's payments that originated
from various owners of various projects to the appropriate project accounts.' 49 The court recognized that the materialman had such a duty
and held:
"[W]hen a materialman is furnishing at the same time material to one
contractor for the improvement of property belonging to different persons, and has full knowledge of the separate contracts, and money is paid
to the materialman by the contractor from time to time on account of
the material so furnished, it is incumbent upon the materialmanto keep
separate accounts and to find out from the contractoron what contract
the money is paid, and to what account it should be applied. If he, does
not do so, but applies the money as a credit on a general account against

the contractor, he thereby waives his right to a lien on the owner's prop143.
144.
145.
146.
147.
148.
149.

Id. at 786, 383 S.E.2d at
Id. at 785, 383 S.E.2d at
Id. at 786, 383 S.E.2d at
Id. at 784, 383 S.E.2d at
191 Ga. App. at 784, 383
Id.at 786, 383 S.E.2d at
Id. at 783, 383 S.E.2d at

154.
153.
154.
152. See generally O.C.G.A. § 44-14-361.2 (Supp. 1990).
S.E.2d at 153.
154.
152.
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erty and must look alone to the contractor". ...This rule applies when
the contractor has paid the materialman, with money received from the
owner, an amount sufficient to pay in full the materialman for his materials installed in the owner's building.'15
The materialman maintained separate accounts for each of the contractor's projects. When the contractor made payment, however, the materialman did not inquire into which accounts the payments should be allocated. Instead, the materialman merely informed the contractor on which
accounts the payments would be allocated.' 5' Although the contractor
never objected to the materialman's allocations of payments, the court of
appeals held by merely informing the contractor of how the money would
be applied in the absence of direction to the contrary, the materialman
had not discharged his duty to find out from the contractor on what con52
tract the money was paid and to what account it should be applied.'
The court held the materialman's actions did not constitute a reasonable
effort to ascertain the source from which the contractor received the
funds and to apply the funds to the appropriate account.' 53 The evidence,
however, did not indicate which of the contractor's payments to the materialman were attributable to monies paid to him by the owners of the
liened property, and, therefore, the court reversed the trial court's grant
54
of summary judgment dissolving the lien.
Although the court supposedly imposed a duty on the materialman either to make considerable efforts to ensure that payments on separate
project accounts were allocated properly or lose its lien rights, the court
still required the owner of the liened property to prove actual payment.156
Thus, failure of the lien claimant to fulfill its duty of properly allocating
payments apparently did not cause an actual waiver of lien rights; the
court's decision arguably makes the lien claimant's duty largely illusory.
C. Asserting Liens Against a Lessor's Property for Services Rendered
or Materials Supplied Pursuant to a Contract with the Lessee
5
The court of appeals in Nunley ContractingCo. v. Four Taylors, Inc.'
repeated the well established pirinciple that a materialman or subcontractor cannot enforce a mechanic's lien against a lessor's interest in his property pursuant to a contract with his lessee for improvement of the leased

150. Id. at 785, 383 S.E.2d at 153 (quoting Williams v. Willingham-Tift Lumber Co., 5
Ga. App. 533, 535, 63 S.E. 584, 585 (1908) (citations omitted)).
151. Id. at 783-84, 383 S.E.2d at 152.
152. Id, at 786, 383 S.E.2d at 153-54.
153. Id., 383 S.E.2d at 154.
154. Id.
155. Id.
156. 192 Ga. App. 253, 384 S.E.2d 216 (1989).
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property, unless the lessor "approves" the contract between the lessee
and materialman or subcontractor. 7 In addition, the court in Nunley expanded upon its previous ruling in Accurate Construction Co. v. Dobbs
8
Houses,5'
and held that:
A contract for improvements between a lessee and a materialman does
not subject the interest of the lessor to a lien unless a contractual relationship exists between the lessor and the materialman as well. ... No
expressed or implied consent of [Four Taylors] to the contract for improvements appears. Mere knowledge by the lessor of the improvements
does not give rise to the lie'n" 1' 9
The court in Nunley further defined the type of involvement which
would make a lessor's interest subject to a lien. The court held that even
though the shareholders of the lessor were the offspring of the sole shareholder of the lessee, the lien claimant could not avoid the Accurate rule
when there was "no showing that the corporations involved (were] not
separate entities or that [the owner of the property] had any involvement
in the property other than as owner and lessor."' 0 Although the lien
claimant argued that the owner had participated in arranging financing
for the improvements to the property, the court held that the agreement
showed no more than the lessor's approval of the construction project and
"[did] not show any approval of the contract between [the lien claimant]
and the lessee . . . such as would make the property subject to [the]
lien."'' The court in Nunley distinguished Bennett Ironworks v. Underground Atlanta 1 2 and Columbus Square Co. v. B&H Steel Co.,163 stating
that the lessors in those decisions "did more than merely consent to improvements being made [because] they contracted for them and paid the
lessees by means of lease credits."'01 4 The court affirmed the trial court's
grant of summary judgment dissolving Nunley's lien.'
The court's analysis, however, seems to require something less than a
"contractual relationship" between lessor and materialman in order to
make the lessor's interest subject to the materialman's lien. This result
seems proper because the obvious purpose of the lien statute is to give
materialmen and laborers a means of collecting amounts owed to them
157.

Id. at 254, 384 S.E.2d at 217 (citing Accurate Constr. Co. v. Dobbs Houses, Inc., 154

Ga. App. 605, 269 S.E.2d 494 (1980)).
158.
159.

154 Ga. App. 605, 269 S.E.2d 494 (1980).
192 Ga. App. at 254, 384 S.E.2d at 217 (emphasis added) (citations omitted).

160. Id.
161. Id. (emphasis added).
162. 130 Ga. App. 653, 204 S.E.2d 331 (1974).
163. 150 Ga. App. 774, 258 S.E.2d 600 (1979).
164. 192 Ga. App. at 254, 384 S.E.2d at 217.
165. Id.
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for improvements against property they improve, even if the owner of the
property is not a party to the contract for 'improvements under which
compensation is due.
D. Dissolution of Subcontractor's Liens as a Condition Precedent to
Payment of the Contractor
The court of appeals in Ballard v.Denson Construction Co.'66 upheld
the trial court's enforcement of a subcontract conditioning final payment
of the subcontractor on the clearing of all mechanics' and materialmen's
liens resulting from work performed under the subcontract.' 7 Defendant
paid the entire contract price, except for the amount representing a lien
claimed against the property by one of plaintiffs subcontractors."' 8
Plaintiff-subcontractor brought suit against defendant for the unpaid
amount and additionally sought punitive damages and attorney fees.
Within two weeks after the suit was filed, the lien expired by operation of
law because the lien claimant did not commence the action within one
year from the time the money was due. Plaintiff chose not to produce any
evidence that payment was not due and owing until after the lien was
dissolved because plaintiff believed defendant's motion for summary
1 9
judgment "failed to pierce the allegations of [the] complaint.""
The trial
court granted defendant's motion for summary judgment and released the
funds that defendant had paid into the court. 17 0 On appeal, the court affirmed the judgment of the trial court stating that defendant breached no
duty toward plaintiff and the money allegedly due under the complaint
did not become due until the lien was dissolved.1 7 1 The opinion in Ballard
does not appear to contain any new developments in the law. It illustrates, however, the kind of precautions that owners and contractors
might use in order to keep their projects free from liens.
III.
A.

CONTRACTUAL PERFORMANCE AND REMEDIES

Terms and Conditions of. the Contract

The primary source of disagreement arising out of construction contracts centers on the terms and conditions of the contract or, in other
words, the scope of the contractual obligations. In American Aluminum

166. 193 Ga. App. 704, 389 S.E.2d 17 (1989).
167. Id. at 705, 389 S.E.2d at 18.
168. Id. at 704-05, 389 S.E.2d at 17.
169. Id. at 705, 389 S.E.2d at 18.
170. Id., 389 S.E.2d at 17.
171. Id. at 705-06, 389 S.E.2d at 18.
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Products v. Binswanger Glass,172 defendant subcontracted with plaintiff
to furnish and install a metal-framed entry skylight at one construction
location and separately subcontracted to manufacture and install metal
frames for skylights in. a different location. Plaintiff sued defendant on an
open account. Defendant counterclaimed because plaintiff's work was not
leak-free as the purchase orders, drawings, and specifications required;
therefore, plaintiff failed to perform properly and complete its work. Defendant also contended that plaintiff breached its warranties that the
materials and work conformed to the drawings and specifications, were
free from defects, and were fit for the intended purposes for which they
were purchased. 1

3

One purchase order, found to constitute the contract between the parties, concerned the furnishing and installation of a metal-framed skylight
entry described as "skylites [sic] per plans and specs."174 The skylight
entry was to be based on shop drawings to be submitted by plaintiff. The
second purchase order required plaintiff to furnish labor to install the
"skylite [sic] metal frames" and all "flashings and brake shapes" accord75
ing to plaintiff's approved shop drawings.1
Plaintiff maintained there was. an oral understanding for the skylights
to be like certain other skylights that were depicted in shop drawings and
prepared by a nonparty to these purchase orders. Accordingly, plaintiff
argued that, there being no deviation from these other drawings, the
specifications of the contract were not incorporated into plaintiff's agreement with defendant, and plaintiff's obligations under the purchase orders were fulfilled. 7 The court held the plans and specifications governing the construction were incorporated into each purchase order
because defendant reasonably expected plaintiff to comply with those
plans and specifications in furnishing its materials and labor.' 77 The parties' reasonable expectations as to what one party was selling and the
other was buying was impressed on the contract.
In a different context, once the terms of the contract are known, what
recourse does a party have if the other party is performing in a manner
7
contrary to those terms? In Kilgore v. Amrac, Inc.,'1
a dispute arose on a
demolition and home removal contract. The site owner had contracted
with a demolition firm' for removal of a certain structure from the site.
Under the contract, if the structure was not removed by a certain date, it
172.
173.
174.
175.
176.
177.
178.

194 Ga. App. 703, 391 S.E.2d 688 (1990).
Id. at 703-04, 391 S.E.2d at 690.
Id. at 705, 391 S.E.2d at 691.
Id.
Id. at 706, 391 S.E.2d at 691.
Id. at 706-07, 391 S.E.2d at 691-92.
191 Ga. App. 485, 382 S.E.2d 123 (1989).
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was to be destroyed. The agreement specifically indicated that the demolition firm was not to disturb certain trees on 'the site while removing the
with another firm for the
structure. The demolition firm had contracted
17
sale of the structure after its removal. '
During the performance of the contract, an inspector for the owner of
the site noted that the structure could not be removed Without destroying
those trees designated for protection. Acting upon this information, the
owner issued a stop-work order prohibiting the removal of the structure
and forcing its demolition instead. The demolition firm brought suit since
-it had lost the sale of the structure to the third party. The demolition
contractor testified that, had he been permitted to perform, he could have
raised the structure on an angle to allow its passage between the particular trees. Other witnesses testified that by tipping the structure, it would
have fallen apart."'0
The court of appeals found that the site owner had not breached the
contract by stopping the work because the stoppage was due to a legitimate contractual interest in protecting the trees on the property.8 This
apparent breach brought the site owner face to face with imminent damage, and allowed the on-site inspector to stop the work if it was not proceeding in accordance with the agreement.""
B. Payment on the Contract
Payment is the heart of the contract to the construction contractor.
Accordingly, several recent decisions have addressed issues involving payment. In Tidwell Homes v. Shedd Leasing Co.,

1

83

a foundation subcon-

tractor refused to construct a particular foundation wall called for in the
plans. The dispute centered on whether the subcontractorhad agreed to
construct all of the foundation walls on the project. The subcontractor
maintained that, because of the presence of an equally high wall of fill
dirt only a few feet away, it had not agreed to construct an eighteen-foot
high foundation wall. When the general contractor discovered that the
subcontractor had no intention of completing the eighteen-foot foundation wall, the general contractor refused to honor the subcontractor's request for interim payment for work performed. The subcontractor failed
to perform any additional work since it was not being paid.184
179.
180.
181.
182.
183.
184.

Id. at 485-86, 382 S.E.2d at 124-25.
Id. at 487-88, 382 S.E.2d at 125.
Id. at 488, 382 S.E.2d at 126.
Id.
191 Ga. App. 892, 383 S.E.2d 334 (1989).
Id, at 892-93, 383 S.E.2d at 335.
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The subcontractor argued that the general contractor had agreed that,
since the subcontractor was not going to construct the eighteen-foot foundation wall, the general contractor would complete the remaining foundation walls by assuming the obligations of the subcontractor. Since the
subcontractor had no work left to perform, he rightfully removed his
forces from the site. The general contractor contended, however, that the
subcontractor had abandoned the job. The trial court denied the general
contractor's motions for directed verdict and judgment notwithstanding
the verdict after the jury found for the subcontractor. 8"
The court of appeals found that the parties had mutually terminated
the contract and that the subcontractor was not in breach of its agreement when it left the job site.'8 6 More importantly, the court also found
that the trial court had correctly instructed the jury concerning impossibility of performance as a defense to breach of contract. 8 7 The subcontractor testified that it was its understanding that the law prohibited
building the foundation wall immediately adjacent to an unstabilized wall
of fill dirt. This belief caused the subcontractor to be greatly concerned
for the safety of his workers at the site.188 The court concluded that, even
though there was no evidence of a law or regulation forbidding the construction, illegality could still be implied' into the contract based on public policy considerations.' 9 The court held:
[Flor the appellee to have proceeded with the construction of the wall
under the site conditions as they existed would have required exposing
its workers to a high risk of injury or death. Where the performance of a
contractual condition would be contrary to the health, safety or welfare
of others, it may be considered unenforceable. 90
The court's holding appears to expand the concept of illegality or impossibility of performance with respect to construction contracts. If a contractor can establish a reasonable basis for his belief that the unperformed activity creates an unreasonable risk of injury, the contractor may
be excused without consequence from performing that work.
Normally in complex construction contracts, detailed provisions exist
concerning the payment procedures and certification requirements for
work performed in order to justify an interim amount of payment. In
these provisions the general contractor often attempts to make its payment to subcontractors and suppliers contingent upon the general con185.
186.
187.
188.
189.
190.

Id.
Id.
Id.
Id.
Id.
Id.

at 893-94, 383 S.E.2d at 335.

at 894, 383 S.E.2d at 336.
at 895, 383 S.E.2d at 336.
(citing O.C.G.A. § 13-8-2 (1982 & Supp. 1990)).

CONSTRUCTION LAW

1990]

tractor's receipt of payment from the owner. These provisions are com-

monly referred to as "pay when paid" clauses. In Abrahamsen v.
McDonald's Corp.,9 ' however, the converse was true. Plaintiff was a
shareholder and officer-of a general contractor that had performed construction work on McDonald's restaurants. When the general contractor
ceased doing business, it assigned its causes of action against McDonald's
to its shareholder. Plaintiff sued McDonald's on contracts that he argued
McDonald's had terminated wrongfully. Under those contracts, the general contractor was "required to advance payment to its subcontractors
and suppliers and to submit sworn certification of such payment prior to
seeking reimbursement for these expenditures from McDonald's in the
form of progress payments." ' McDonald's was authorized to terminate
the general contractor's employment for any violation of its contractual
obligations.193
Plaintiff conceded that from the very outset the general contractor had
not been able to pay its subcontractors and materialmen without first being paid by McDonald's for the work it had performed. Thus, its certifications and requests for progress payments were knowingly false. Through
parol evidence, however, plaintiff contended that McDonald's acquiesced
to this procedure. McDonald's terminated the general contractor when it
learned that the general contractor had exhausted its working capital and
was unable to pay its existing debts to subcontractors and materialmen.9 '
The court of appeals found that the evidence did not support plaintiff's
argument that the written terms of the contract pertaining to progress
payments were altered by parol agreement. 9 5 The court further found
that McDonald's had not acquiesced in this procedure and, therefore, correctly had terminated the contractual relationship with the general contractor."' Under this contract, the general contractor could not force his
subcontractors and suppliers to wait for payments to flow down from the
owner. To the contrary, the general contractor's duty to the owner was to
demonstrate that his subcontractors and suppliers were not awaiting payment. The court did not deem the owner's reliance on the contractor's
representation in this regard to be an acquiescence to a different
procedure. 1

191.
192.
193.
194.
195.
196.
197.

7

193 Ga. App. 868, 389 S.E.2d 386 (1989).
Id. at 869, 389 S.E.2d at 386-87.
Id., 389 S.E.2d at 387.
Id.
Id. at 870, 389 S.E.2d at 387.
Id., 389 S.E.2d at 388.
Id.
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ARBITRATION

The resolution of construction disputes by arbitration is an integral
part of construction industry legal practice. 1 " Most construction contract

standard forms now provide for arbitration of disputes arising under or
related to the contract." Although Georgia now has a consolidated statutory scheme governing all contract arbitrations, 2" prior to July 1, 1988,
Georgia had a separate statute governing construction industry arbitrations. ' If a construction contract involves interstate commerce, any arbitration under the contract may be governed exclusively by the Federal
202
Arbitration Act (the "FAA").
The Georgia courts have displayed some hostility toward the arbitration process; there are indications that Georgia courts will overturn arbitrators' awards made under the Georgia arbitration statute more readily
than awards in other jurisdictions.20 Several decisions during the survey
period evidence the Georgia courts' willingness to set aside all or part of
an arbitrator's award.20 ' Therefore, arbitration under the FAA may be
more desirable to an arbitration claimant seeking broad arbitral jurisdiction and an enforceable award. A recent opinion from the United States
District Court for the Northern District of Georgia sets forth in detail the

198. The importance of arbitration in the construction industry is illustrated by the fact
that the American Arbitration Association (the "AAA"),,a leading administrator of arbitration proceedings, has developed a distinct set of rules for the construction industry entitled
the AAA Construction Industry Rules. A number of valuable' publications, such as annotated versions of AAA arbitration rules, are available from the AAA's regional and national
offices.
199. For example, the widely used forms developed and published by the American Institute of Architects (the "AIA") contain broad arbitration clauses.
200. O.C.G.A. §§ 9-9-1 to -83 (1982 & Supp. 1990). As the 1990 supplement to title 9
shows, the legislature overhauled the Georgia arbitration statutes by substantial amendments in 1988.
201. O.C.G.A. § 9-9-80 to -97 (1982) (repealed 1988).
202. Act of July 30, 1947, ch. 392, 61 Stat. .669 (codified as amended at 9 U.S.C. §§ 1-15
(1988)). If the FAA applies, then it will be controlling over Georgia arbitration law. See, e.g.,
Weber, Jackson & Curtis, Inc. v. McNeil, 143 Ga. App. 579, 239 S.E.2d 401 (1977); CCC
Builders v. City Council of Augusta, 237 Ga. 589, 229 S.E.2d 349 (1976); West Point Pepperell v. Multi-line Indus., 231 Ga. 329, 201 S.E.2d 452 (1973).
20,3. E.g., West v. Jamison, 182 Ga. App. 565, 356 S.E.2d 659 (1987). But see Cotton
States Mutual Ins. v. Nunnally Lumber Co., 176 Ga. App. 232, 335 S.E.2d 708 (1985) (arbitration awards are set aside on very limited grounds).
204. E.g., Sayler Marine Corp. v. Dixie Metal Co., 194 Ga. App. 853, 392 S.E.2d 45
(1990); Hughes & Peden, Inc. v. Budd Contracting Co., 193 Ga. App. 656, 388 S.E.2d 753
(1989); Jamison v. West, 191 Ga. App. 431, 382 S.E.2d 170 (1989).
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standards for determining whether the FAA is applicable and whether an
order compelling arbitration is appropriate20 5
A.

Awards of Interest and Attorney Fees

The court of appeals in Hughes & Peden, Inc. v. Budd Contracting
Co.," ' held that, under Georgia law, an arbitrator does not have jurisdiction to award attorney fees even if the contract between the parties purports to give him the power to make such an award.207 In Hughes, the
arbitration agreement between the parties did not specifically empower
the arbitrator to award attorney fees; however, the arbitrator awarded attorney fees in the amount of $6,000. Budd filed a motion to vacate the
arbitrator's award to the extent that it included an award of attorney
fees. The superior court interpreted O.C.G.A. § 9-9-9708 as prohibiting an
arbitral award of attorney fees except when the arbitration agreement
provides otherwise, and, therefore, set aside the arbitrator's award of attorney fees. 0 9 The court of appeals, however, expanded the superior
court's ruling and held that O.C.G.A. § 9-9-97 forbids an arbitrator from
awarding attorney fees even if the arbitration agreement between the parties purports to empower the arbitrator to make such an award."'
In Jamison v. West, "1 the arbitrator based his original award in favor
of Jamison upon "[a] total [contract] fee of $36,000, plus a termination
fee of $1,800, contractually provided [pre-award] interest at [1.51% for
eight months in the amount of $3,979.59, and arbitration costs in the
amount of $863.26 less [a] prepayment of $4,636.77 for additional services
[for a total of] $38,006.08. ' 1212 The superior court upheld the arbitrator's
award, but, in the initial appeal, the court of appeals set aside the portion
of the award awarding Jamison 100% of the agreed value of the services,
since the arbitral record showed that only 80% of those services had been
performed.2 13 The court of appeals also held that the superior court's
judgment enforcing the award could bear interest from the date of the
judgment only on the principal sum, not on the interest found to be due
205. McDonough & Assocs. v. Metric Constructors, Inc., No. 1:89-CV-1524-HTW (N.D.
Ga. Dec. 29, 1989).
206. 193 Ga. App. 656, 388 S.E.2d 753 (1989).
207. Id. at 656-57, 388 S.E.2d at 754.
208. O.C.G.A. § 9-9-97 (1982) (current version at O.C.G.A. § 9-9-17 (Supp. 1990)).
209. 193 Ga. App. at 656, 388 S.E.2d at 754.
210. Id.
211. 191 Ga. App. 431, 382 S.E.2d 170 (1989).
212. Id. at 431, 382 S.E.2d at 171.
213. 182 Ga. App. 565, 356 S.E.2d 659 (1987).
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at the date of the judgment.21 4 The court remanded the case to the superior court for appropriate action consistent with the court's decision.21
On remand, the superior court ordered the arbitrator to rehear the case
on the sole issue of whether Jamison should be awarded 100% of the fee
for architectural services provided in the contract and amend the award
.as necessary to reflect the percentage of services performed.216 The superior court also ordered the arbitrator to consider whether he should
amend any other portion'of the award based solely upon his findings as to
the percentage of services performed and to amend the award to reflect
those changes, if any27

The second arbitration hearing was held as ordered, resulting in-a second award to Jamison of $25,964 or 80% of the original contract amount,
plus 5% termination fee, less the prepaid amount and "interest on that
amount at 1.5% per month from January 25, 1985, until the award is paid
pursuant to . . . the contract. 2 18 West filed a motion with the superior
court to vacate this award pursuant to O.C.G.A. § 9-9-93(b)(3), 2 9 contending that the arbitrator had overstepped the bounds of his authority
in the content of the amended award. Jamison filed a motion to confirm
the award. The superior court entered judgment vacating the portion of
the award providing for the payment of interest from January 25, to the
extent that such award could be interpreted as providing for interest at
one and one-half percent per month beyond the date of the arbitrator's
original award, October 3, 1985, on the ground that such an award would
2 20
be beyond the arbitrator's authority
Jamison appealed the superior court's ruling, complaining that "the superior court erred in . . . modifying the award to delete interest beyond

the date of the original award and in not providing for pre-judgment and
post-judgment interest .... ,,'21 The court of appeals held that since the
original award of eight months pre-award interest was not reversed or set
aside on appeal, it was conclusive between the parties.2 21 Furthermore,
the court held that when the sole issue to be determined on remand was
whether Jamison should have been awarded 100% of the fee for architec214.
215.
216.
217.
218.
219.

Id. at 569, 356 S.E.2d at 663.
Id.
191 Ga. App. at 433, 382 S.E.2d at 172.
Id. at 432, 382 S.E.2d at 171.
Id.
O.C.G.A. § 9-9-93(b)(3) (1982) (current version at O.C.G.A. § 9-9-13(b)(3) (Supp.

1990)).
220. 191 Ga. App. at 432, 382 S.E.2d at 171.
221. Id., 382 S.E.2d at 172.
222. Id. at 433, 382 S.E.2d at 172.
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tural services performed, the arbitrator was without authority to revise
'
the award of pre-award interest. 23
2 4 ilThe two decisions discussed in this section, particularly Hughes,"
lustrate the Georgia court's exceptional willingness to review and set
aside arbitral awards and limit arbitral authority. Neither of these decisions, however, appear to undermine the finality of arbitral awards as
much as the court of appeals recent decision in Sayler Marine Corp. v.,
5
22
Dixie Metal Co.

B. Expanding Judicial Review of Arbitral Awards
In Sayler the court of appeals arguably expanded the standard of judicial review for arbitration awards made under O.C.G.A. § 9-9-13."" In
Sayler the court of appeals remanded the superior court's confirmation of
the arbitrator's award with instructions that the superior court instruct
the arbitrator to make further findings on the merits of the award, including the arbitrator's award of interest. 27 Under O.C.G.A. § 9-9-13, 2ss
arbitral awards are subject to limited judicial review and can only be
overturned if there was fraud in procuring the award, the arbitrator
demonstrated improper partiality, statutory procedures -were not followed, or most significantly, there was "[a]n overstepping by the arbitrator[] of [his] authority or such imperfect execution of it that a final and
definite award upon the subject matter submitted was not made ....,,21
The court of appeals previously has held that "[t]he function of the trial
court in proceedings to confirm or vacate an arbitration award should be
severely limited in order not to frustrate the purpose of avoiding litigation by resorting to arbitration," and review is limited to the statutory
grounds listed above.230 The court in Sayler, however, while reviewing
that portion of the arbitrator's decisiori that concerned pre-award interest,23 essentially entered into its own consideration of the merits. Construing the contract, the court found that the arbitrator's award did not
contain findings which supported the award in view of the court's version
223. Id. at 432-33, 382 S.E.2d at, 172.
224. See supra text accompanying notes 206-10.
225. 194 Ga. App. 853, 392 S.E.2d 45 (1990).
226. O.C.G.A. § 9-9-13 (Supp. 1990).
227. 194 Ga. App. at 854, 392 S.E.2d at 46.
228. O.C.G.A. § 9-9-13 (Supp. 1990).
229. Id. Cotton States Mutual Ins. Co. v. Nunnally Lumber Co., 176 Ga. App. 232, 236,
335 S.E.2d 708, 711-12 (1985); see also O.C.G.A. § 9-9-14 (Supp. 1990) (setting forth
grounds on which award can be modified-miscalculation of figures, imperfect form not affecting the merits, and award on matter not submitted and not affecting merits of submitted matters).
230. 176 Ga. App. at 236, 335 S.E.2d at 712.
231. 194 Ga. App. at 854, 392 S.E.2d at 46.
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of the contract. 32 The court held that itcould not determine from either
the record before it or the findings in the arbitrator's award whether the
arbitrator had "overstepped his authority or imperfectly executed his authority .... "233 The court's reasoning appears inconsistent with its previous position that "[airbitrators need not be lawyers" and that "[t]here
is no mandate that the award include specific findings or reasons, or that
it expressly address each and every issue and collateral issue arising in an
arbitration. 234
Specifically, the court found that the contract entered into between the
parties provided that final payment under the contract was due when the
"work" was "fully completed.

'235

The court also determined that the con-

tract clearly required a bond from appellee's subcontractor before the
"'Work' [could] be 'fully completed,' before payment [was] due and
before interest [could] begin to run."' " The court in Sayler stated that it
could not determine from the submitted record whether the bond requirement had actually been satisfied and noted that the arbitrator had
determined only that the actual construction work and necessary repair
work had been substantially completed.2 37 The court of appeals held that
without a specific finding by the arbitrator with respect to whether the
requisite bond was submitted, it could not determine whether the arbitrator had "overstepped his authority or imperfectly executed his authority
in awarding interest. 23 ' Accordingly, the court remanded the case for
further findings.2 39 The decision in Sayler appears to demonstrate an
ever-expanding scope of judicial review of arbitral awards, which the
Georgia courts are carving out under the guise of O.C.G.A. § 9-913(b)(3).240

C. Time Limits on Demanding Arbitration
In Livingston v. Knight & Knight, Inc.,2

41

the arbitration clause con-

tained in the parties' contract provided that a dispute or controversy arising out of the performance of the contract could be submitted to arbitra232. Id.
233. Id.
234. 176 Ga. App. at 233-34, 335 S.E.2d at 710.
235. 194 Ga. App. at 853, 392 S.E.2d at 45.
236. Id.
237. Id. at 853-54, 392 S.E.2d at 45.
238. Id. at 854, 392 S.E.2d at 46.
239. Id. at 853, 392 S.E.2d at 45.
-240. O.C.G.A. § 9-9-13(b)(3) (Supp. 1990). This provision sets forth the "overstepping of
authority" and "imperfect execution of authority" grounds for setting aside arbitral awards,
Id.
241. 193 Ga. App. 150, 387 S.E.2d 393 (1989).
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tion by the demand of either party. The clause required the parties to
submit the demand in writing within five days after the "controversy"
arose.2 4 2 Although O.C.G.A. § 9-9-84(c)(1)2 43 provided that a demand for
arbitration must be served by certified mail, "[tihe statute [did] not require the certified mail service to be made within any specific time
period.

44

In early 1986, plaintiffs moved into the house that defendant had constructed pursuant to the construction contract between the parties. Over
the next year and a half, plaintiffs made numerous complaints to defendant concerning alleged construction deficiencies. Finally, on October 6,
1988, plaintiffs delivered a written claim for damages to defendant. On
October 11, 1988, defendant delivered to plaintiffs a written demand for
arbitration. On October 19, 1988, defendant also served a copy of the demand for arbitration by certified mail. Plaintiffs thereafter rejected the
demand for arbitration, and defendant filed an application to compel arbitration, which the trial court granted.2 45
Plaintiffs appealed the trial court's order compelling arbitration, asserting that the right to arbitration was barred by either waiver or laches
because defendant had failed to serve a written demand for arbitration by
certified mail within five days of the date on which the "controversy"
arose. The court of appeals found that the evidence presented at the
hearing on the application to compel arbitration showed'that the parties
had met and conferred over the months preceding plaintiffs' letter in an
effort to resolve plaintiffs' complaints.2 4 Therefore, the court concluded
that the "controversy" arose when the letter setting forth plaintiffs' claim
for damages
was sent to defendant and that the five-day limitation period
7
24
was met.

The court further held that the certified mail requirement of O.C.G.A.
§ 9-9-84(c)(1)2 , 8 did not combine with the five-day contractual time limitation to require defendant to serve its demand for arbitration by certified mail within the five-day period.2 49 Noting that the statute does not
require service by certified mail to be made within any specified time period, the court of appeals held that defendant's actions independently
met both the contractual five-day limitation and the statutory certified
242.
243.
1990)).
244.
245.
246.
247.
248.
1990)).
249.

Id. at 150, 387 S.E.2d at 394.
O.C.G.A. § 9-9-84(c)(1) (1982) (current version at O.C.G.A. § 9-9-4(c)(1) (Supp.
193 Ga. App. at 150, 387 S.E.2d at 394.
Id.
Id.
Id.
O.C.G.A. § 9-9-84(c)(1) (1982) (current version at O.C.G.A. § 9-9-4(c)(1) (Supp.
193 Ga. App. at 150, 387 S.E.2d at 394.
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mail service requirement. 50 Therefore, the court of appeals confirmed the
25 1
trial court's order compelling arbitration.
D. Parties Bound by the Arbitration Clause-Subcontractor'sSurety
The decision in' Southern PatricianAssociates v. InternationalFidelity Insurance Co. 2 2 illustrates why it is important for owners, developers,
and contractors to specify and carefully approve the provisions of the
surety bonds that are obtained by the contractors and subcontractors
with whom they contract for construction work. In Southern the court
held that the owner, who had been assigned all of its bankrupt contractor's rights under the contractor's contract with its subcontractor, could
not compel the subcontractor's surety, who had refused to perform under
the subcontractor's surety bond and complete the project after the sub2 53
contractor defaulted on the subcontract, to arbitrate the dispute.
Therefore, the court of appeals upheld the trial court's order staying
arbitration.5 4
The owner asserted that the general contract contained an arbitration
clause, the subcontractor's surety bond incorporated the subcontract and
the subcontract incorporated the general contract. Therefore, asserted the
owner, the subcontractor's surety was bound to arbitrate its dispute with
the owner, who was the contractor's assignee of the general contract. The
surety argued that the "right-of-action" clause in the bond prevented the
owner-assignee from bringing an action on the bond, and, therefore, the
surety could not be compelled to arbitrate. The surety also argued that
there was no agreement between the owner and the surety to arbitrate,
alleging that the arbitration clause referred only to disputes arising out of
the "contract documents" and that this term did not include the bond.2 51

250. 'Id., 387 S.E.2d at 394-95 (citing O.C.G.A. § 9-9-84(c)(1) (1982) (current version at
O.C.G.A. § 9-9-4(c)(1) (Supp. 1990))).
251. Id. at 151, 387 S.E.2d at 395. The court's holding in Livingston should not be construed as disfavoring contractual time limitations on bringing suit. The court of appeals

approval of such contractual provisions in Rabey Elec. Co. v. Housing
recently expressed its
Auth. of Savannah, 190 Ga. App. 89, 378 S.E.2d 169 (1989). In Rabey the court of appeals
upheld the limitations provision in a public housing modernization contract which required

parties to bring suit either within 120 days of final payment, or within 6 months after a
request to submit the final voucher and release. The court held that such contractual modifications to the statutory period of limitations were enforceable and were not so unreasonable as to give rise to a presumption of imposition or undue advantage. Id. at 91, 378 S.E.2d

at 170.
252. 191 Ga. App. 106, 381 S.E.2d 98 (1989).
253. Id. at 107-08, 381 S.E.2d at 99.

254. Id.
255. Id. at 107, 381 S.E.2d at 98-99.

CONSTRUCTION LAW
The court apparently failed to address either the owner's argument or
the surety's corresponding second argument. 56 Instead, the court of appeals held that the "right of action" clause in the bond gave a right of
action only to the obligee-contractor and its "heirs, executors, administrators or successors." Because the term "assigns" was not included in the
"right of action" clause, the owner-assignee could not compel the surety
to arbitrate or bring any other action to recover against the bond.2 57
The court may have proceeded from the wrong end of the question.
The court went directly to an aspect of the merits of the case in order to
decide whether the arbitration clause applied. The court failed to decide
whether the arbitration clause in the general contract bound the surety
and applied to disputes arising under the bond. If the clause bound the
surety and applied to disputes arising under the bond, then it appears
that the arbitrator should have decided the dispute regarding whether the
bond precluded the owner-assignee from proceeding against the surety.
E. Application of the Federal Arbitration Act-Interstate Commerce
Requirements
In McDonough & Associates v. Metric Constructors, Inc.,25 United
States District Judge Horace T. Ward provided an extensive and learned
discussion of the application of the FAA to commercial disputes resolved
through arbitration.2 5 9 In McDonough a dispute arose between the parties
to a construction contract. McDonough filed an action in superior court
on June 14, 1989. Metric filed a demand for arbitration with the American Arbitration Association on July 10, 1989, and removed the superior
court action to the Northern District of Georgia on July 11, 1989. Thereafter, Metric filed a motion to compel arbitration pursuant to the FAA.210
In response to Metric's motion to compel arbitration under the FAA,
McDonough asserted that state law, rather than the FAA, should apply
because the contracts between the parties did not involve interstate commerce. The district court held that the arbitration contracts between the
parties involved commerce within the meaning of the FAA if the interstate contacts that related to the contracts evidenced sufficient interstate
commerce to bring the dispute within the exclusive ambit of the FAA. 2
256.
257.
258.
259.
260.
261.
Co. of

Id. at 107-08, 381 S.E.2d at 99.
Id., 381 S.E.2d at 98-99.
No. 1:89-CV-1524-HTW (N.D. Ga. Dec. 29, 1989).
Id.
Id., slip op. at 1.
d., slip op. at 3 (citing American Home Assurance Co. v. Vecco Concrete Constr.
Virginia, 629 F.2d 961 (4th Cir. 1980); Monte v. Southern Delaware County Auth.,

321 F.2d 870 (3d Cir. 1963); Metro Indus. Painting Corp. v. Terminal Constr. Co., 287 F.2d
382 (2d Cir.), cert. denied, 368 U.S. 817 (1961)).
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The district court stated that the term commerce, as used in the FAA, is
to be broadly construed to implement the strong federal policy favoring
arbitration. " " The district court held that Metric had demonstrated the
263
presence of sufficient interstate "commerce" to invoke the FAA.
The district court relied on a number of facts in reaching this conclusion. First, the parties were incorporated in different states Metric was
incorporated and had its principal place of business in Charlotte, North
Carolina; McDonough was incorporated in Georgia and maintained an office in Vero Beach, Florida. McDonough was owned and controlled by
residents of Florida. Performance of the contract occurred in Georgia.
Second, correspondence concerning the construction projects crossed
state lines. Third, monthly payments to McDonough were issued from
Metric's North Carolina office directly to McDonough in Georgia. Fourth,
accounting records of the three projects were maintained by Metric at its
North Carolina office. Fifth, equipment and materials used in the performance of the subcontracts were manufactured or originated outside
the state of Georgia. Sixth, McDonough secured the worker's compensation and employer's liability insurance necessary for the performance of
the subcontract from Travelers Insurance -Companies in Hartford, Connecticut. Seventh, Metric obtained all the financing, insurance, and bonding required for these projects through its principal office in Charlotte,
North Carolina. Lastly, on each project a substantial part of the total
work that interfaced with McDonough's' work was performed by out-ofstate subcontractors or with materials procured out of state.2 64
The district court held that the diversity of citizenship between the
parties, standing alone, was not controlling with regard to whether the
construction contracts involved interstate commerce.2 5 Diversity of citizenship, however, did create a presumption that the contracts involved
interstate commerce. 66 The court looked beyond diversity of citizenship
to the totality of circumstances surrounding the contract and its performance and determined that these additional circumstances also demonstrated that the contracts involved interstate commerce.267

262. Id. (citing Del E. Webb Constr. v. Richardson Hosp. Auth., 823 F.2d 145 (5th Cir..
1987)).

263. Id., slip op. at 6.
264. Id., slip op. at 4-6.
265. Id., slip op. at 4.
266. Id. (citing Mesa Operating Ltd. Partnership v. Louisiana Intrastate Gas Corp., 797

F.2d 238 (5th Cir. 1986)).
267. Id., slip op. at 5.

1990]

CONSTRUCTION LAW

F. Waiver of Right to Compel Arbitration Under Federal Arbitration
Act'
In McDonough plaintiff also argued that Metric had waived its right to
compel arbitration by participating in the state and federal court litigation of the various disputesseB Judge Ward adopted the six factor test set
out in Peterson v. Shearson/American Express, Inc.,269 for determining
27
whether a party has waived its right to compel arbitrationY.
The six factors constituting the Peterson Test are:
(1) whether the party's actions are inconsistent with the right to arbitrate; (2) whether "the litigation machinery has been substantially invoked" and the parties "were well into preparation of a lawsuit" before
the party notified the opposing party of an intent to arbitrate; (3)
whether a party either requested arbitration enforcement close to the
trial date or delayed for a long period before seeking a stay; (4)whether a
defendant seeking arbitration filed a counterclaim without asking for a
stay of the proceedings; (5) "whether important intervening steps (e.g.,
taking advantage of judicial discovery procedures not available in arbitration) had taken place"; and, (6) whether the delay "affected, misled or
prejudiced" the opposing party.2 1
McDonough asserted that Metric had waived its right to compel arbitration because Metric: (1) had delayed demanding arbitration prior to
the commencement of litigation; (2) had filed a petition to remove the
action to federal court; (3) had delayed filing its demand until after it had
filed an answer and counterclaim; (4) had not moved to stay the action
until the case had been removed, fees had been tendered for arbitration,
and the time for McDonough to respond to discovery had expired; (5) had
served substantial discovery; and, (6) had not filed its demand until after
McDonough had filed a motion for interlocutory injunction to stay the
arbitration.2 72 McDonough also asserted that it had been prejudiced because it had been forced to incur the expense of filing suit and the expense of paying attorney fees to review the removal petition, respond to
2 73
discovery, and file the motion for interlocutory injunction.
The district court, however, found that Metric had not waived its right
to proceed to arbitration because: (1) Metric had filed its demand for arbitration before any substantial activity occurred in the courts, and any
actions taken after the demand for arbitration appeared to have been at268.
269.
270.
271.
272.
273.

Id., slip op. at 6.
849 F.2d 464 (10th Cir. 1988).
No. 1:89-CV-1524-HTW, slip op. at 6.
Id. at 6-7.
Id., slip op. at 7.
Id.
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tempts to protect its interests in the event that the dispute was determined to be nonarbitrable; (2) Metric specifically stated in its answer that
it was not waiving its right to arbitration; and, (3) it was incumbent upon
Metric to pursue discovery in order to avoid prejudice to its claims.27
The court found that McDonough had not suffered any prejudice because
McDonough was aware of the contract provision concerning arbitration." 5
In addition, the court found that McDonough's expenses for attorney fees
and costs were not unusual for litigation and that they were incurred
2 76
voluntarily.
McDonough argued that Metric had benefited by removing the case to
federal court and serving discovery because it would not be entitled to
discovery in the arbitration forum. 2 7 The court, however, noted that both

parties would have the opportunity to conduct discovery in the arbitration proceeding, and that Metric did not act unilaterally in its pursuit of
the litigation machinery. 27 8 Thus, the court held that Metric had not
waived its right to compel arbitration by participating in the litigation.2 79
G. Compelling Arbitration and Staying Judicial Proceedings Under
the FAA
In McDonough Metric also moved the district court to stay court proceedings pending the outcome of the arbitration. The district court held
that in determining whether to stay proceedings and compel arbitration,
a court should consider whether: (1) a valid written agreement to arbitrate exists; (2) the issues presented in the action fall within the scope of
the arbitration agreement; and, (3) the party against whom enforcement
of the arbitration is sought has failed or refused to arbitrate.280 The court
held that if all of these conditions are answered in the affirmative, the
8
2
parties are required to arbitrate.

There was no dispute in McDonough that the contracts between the
parties contained valid arbitration clauses. With respect to the second
condition, the district court held that a stay should be granted unless it
could be said with positive assurance that the arbitration clause was not
274.
275.

Id., slip op. at 8.
Id., slip op. at 9.

276. Id.
277. Id.
278. Id.
279. Id.
280. Id., slip op. at 9-10 (citing Prima Paint Corp. v.Flood & Conklin Mfg. Co., 388 U.S.
395 (1967); Goldberg v. Donaldson, Lufkin & Jenrrette Sec. Corp., 650 F. Supp. 222 (N.D.
Ga. 1986)).
281. Id. (citing Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213 (1985)).

19901

CONSTRUCTION LAW

susceptible to an interpretation covering the dispute in issue.2 2 McDonough argued, however, that Georgia law does not permit the enforcement
of contracts that state that any disagreement arising under the contract
shall be referred to arbitration, which is essentially what the arbitration
clause in McDonough provided. The district court expressed doubt as to
the validity of McDonough's characterization of Georgia law,"3 and held
that, since the FAA was the applicable law, the issues raised by the parties' claims fell within the scope of the arbitration agreements.28' Finally,
the district court held that McDonough's motion for an interlocutory injunction to stay arbitration reasonably could be interpreted as an attempt
to avoid arbitration and that all three conditions mandating a stay of judicial proceedings pending arbitration were present.285
V.

A.

MISCELLANEOUS

Insurance Coverage for Defective Work

While perhaps more properly within the scope of the survey on insurance, Southern GuarantyInsurance Co. v. Nixon2 8s pertains to the application of a general liability policy to the performance of certain work
under a construction contract. In Nixon the owner brought suit against
the general contractor to recover for property damage sustained as a result of the contractor's alleged negligence in performing certain work
under a construction contract with the owner. The contractor filed a
third-party complaint against its insurer in order to recover under its
general liability insurance policy. The owner had purchased an office
building with a substantially incomplete interior and had entered into a
contract with a tenant in which the owner agreed to build out the space
according to the tenant's specifications. The tenant moved into the space
on March 1, 1984, at which time the construction was substantially completed except for certain punch list items to be performed by the general
contractor. Part of the tenant's suite included a small kitchen area over
which there was installed a hot water heater. This heater was not in operating condition at the time the tenant moved in, but was part of the
punch list of work remaining for the general contractor to address. The
owner withheld a portion of the contract price until this item was made
operational. On July 22, 1984, the general contractor attempted to make
282. Id., slip op. at 11.
283. Id., slip op. at 11-12. "Although the court's finding does not require an application
of Georgia law, the court is persuaded that the arbitration clause would also be enforceable
under current Georgia law." Id., slip op. at 12 n.10.

284. Id., slip op. at 11-12.
285. Id., slip op. at 12.
286. 194 Ga. App. 398, 390 S.E.2d 638 (1990).

MERCER LAW REVIEW

[Vol. 42

the appliance operational, but in doing so, an electrician ruptured a pipe
causing significant water damage to the building. A jury returned a ver2 87
dict against the insurer.
On appeal the insurer contended that the policy exclusion pertaining to
completed operations hazards as contained in most general liability policies precluded recovery. This exclusion applied to "property damage
[which] occur[ed] after .. .operations ha[d] been completed or abandoned and [which] occur[ed] away from premises owned by or rented to
' 28
the named insured."1
The policy further provided:
"Operations" include materials, parts or equipment furnished in connection therewith. Operations shall be deemed completed at the earliest of
the following times: (1) When all operations to be performed by or on
behalf of the named insured under the contract have been completed, (2)
when all operations to be performed by or on behalf of the named insured at the site of the operations have been completed, or (3) when the
portion of the work out of which the injury or damage arises has been
put to its intended use by any person or organization other than another
contractor or subcontractor engaged in performing operations for a principal as a part of the same project. Operations which may require further
service or maintenance work, or correction, repair or replacement because of any defect or deficiency, but which are otherwise complete, shall
be deemed completed.2 9
The insurer argued that the hot water heater was complete, requiring
only repairs to the defective element, thus placing the replacement df the
defective parts within the terms of the exclusion.2 90 The court found that
the jury rightfully could have concluded "that the work which remained
to be performed on the hot water heater was installation work rather than
repair work and that the appellee's 'operations' with respect to it consequently had not yet been completed," such that the exclusion did not
91
apply.2
This decision signals much hairsplitting in the future with respect to
how work is categorized. For example, if the appliance had been operational prior to the replacement of the element, but had been defective in
that it simply did not work properly because of the element, by the
court's reasoning, operations would have been completed as defined by
the exclusion and recovery would have been barred. This may result in
much litigation over the question of whether work is completed work defectively done or yet to be completed work still to be performed.
287.
288.
289.
290.
291.

Id,at 399, 390 S.E.2d at 639.
Id. at 400, 390 S.E.2d at 640.
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1990]

CONSTRUCTION LAW

B. Liability of Design Professionals
Georgia has been relatively conservative with respect to pressures to
expand professional liability for performance under design contracts.
That conservatism was manifest in Wood Brothers Construction Co. v.
Simons-Eastern Co.,2 0 in which the Georgia Court of Appeals reiterated
that privity between a design professional and a third party defines the
limits of contractually-derived duties to exercise reasonable care in the
performance of a contract.9 2 The general contractor in that case contracted with the Georgia State Financing and Investment Commission to
build a wood energy system plant at Central State Hospital. The state
previously had contracted with defendant to, design and supervise the
construction of the project. Various change orders and delays prevented
the construction from being completed until six months after the scheduled date. In addition to this delay claim against the state, the general
contractor sued the design professional for its failure to provide accurate
plans, drawings, and specifications for the project, and for negligently su2 94
pervising the construction of the project.
The court of appeals found that the negligence action asserted by the
contractor against the design professional was of a type normally confined
to the contracting parties and those in privity therewith. An exception
would arise only in cases in which a non-privy would have a right of action for the injury done independently of the contract.2' The claim for

negligent supervision and for failure to provide accurate plans and drawings arose out of the contract between the state and the design professional. Because there was no privity between the general contractor and
the design professional through the contract
giving rise to these duties,
2 99
there could be no claim for negligence.
C. Construction Contract Bids and Abards
Withdrawal of Erroneous Bids. In First Baptist Church v. Barber

Contracting Co.,29 7 the court of appeals held that a contractor was enti-

tled to withdraw the erroneously low construction contract bid
sulted from the contractor's unilateral mistake in totaling the
costs' for the project' when the contractor withdrew its bid after
were opened by the owner, but before the construction contract

that rematerial
the bids
was for-

292. 193 Ga. App. 874, 389 S.E.2d 382 (1989).
293. Id. at 875-76, 389 S.E.2d at 383-84.
294. Id. at 874-75, 389 S.E.2d at 383-84.
295. Id. at 875, 389 S.E.2d at 383-84 (citing O.C.G.A. § 51-1-11(a) (1982 & Supp. 1990)).
296. Id. at 875-76, 389 S.E.2d at 383-84.
297. 189 Ga. App. 804, 377 S.E.2d 717 (1989).
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warded to the contractor., 8 The court of appeals held that the trial court
had erred in denying the contractor's motion for summary judgment on
the owner's claim that the contractor had breached its contract with the
owner by refusing to execute the construction contract.2 9"'
The court of appeals noted that it is generally accepted that equity will
rescind a contract upon a unilateral mistake if the erring party did not
bear the risk of the mistake and "the effect of the mistake [was] such that
enforcement of the contract would be unconscionable, or . . . the other
party had reason to know of the mistake or his fault caused the mistake."300 The court decided that Georgia law is no different and that "[ilt
provides for recision and cancellation [of a contract] 'upon the ground of
mistake of fact material to the contract of one party only' ",s' when the
mistake was an "'unintentional act, omission, or error arising from ignorance, surprise, imposition, or misplaced confidence.' "30 The court went
on to state that Georgia law will allow recision and cancellation of such
contracts even in cases of negligence by the erring party if the opposing
party is not prejudiced.,"" Based on these principles of law, the court in
First Baptist held that: (1) the contractor's mistake was a simple clerical
error and did not amount to negligence preventing equitable relief; (2)
the mistake was one which was material to the contract as it went to the
substance of consideration; and, (3) to allow plaintiff to take advantage of
the mistake would not be just where plaintiff had actual knowledge of the
mistake before it awarded the contract to the contractor. 0 4 Therefore, the
court held that the owner was not prejudiced by the contractor's rescission of its erroneous bid because the owner "'lost only what it sought to
gain by taking advantage of [the contractor's] mistake.' ,,'"
Timeliness of Bid Submissions for Public Contracts. In City of
Atlanta v. J.A. Jones ConstructionCo., 306 the court of appeals upheld the
trial court's refusal to find that as a matter of law the city could accept a
late bid on the construction of a public parking deck, as long as other
bids were not opened.30 The court noted that the city's Procurement

298. Id. at 807-08, 377 S.E.2d at 720-21.
299. Id.at 809, 377 S.E.2d at 721.
300. Id. at 806, 377 S.E.2d at 719-20 (citing A. CoRBzN, CORBN ON
(1960); RESTATEMENT (SEcoND) OF CONTRACTS § 153 (1979)).
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§ 609

301. Id. at 807, 377 S.E.2d at 720 (quoting O.C.G.A. § 23-2-31 (1982)).
302.

Id. (quoting O.C.G.A. § 23-2-21(a) (1982)).

303. Id.
304. Id. at 808, 377 S.E.2d at 721.
305.

Id. at 809, 377 S.E.2d at 721 (citing M.J. McGough Co. v. Jane Lamb Memorial

Hosp., 302 F. Supp. 482 (S.D. Iowa 1969)).
306. 195 Ga. App. 72, 392 S.E.2d 564 (1990).
307.

Id. at 77-78, 392 S.E.2d at 569.
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Code (the "Code") specified that the city must award public construction
contracts to the lowest bidder who conforms in all material aspects with
the invitation for bids.3 0 8 The invitation to bid required bidding contractors to submit their bids at a certain time and by the city's bid clock. The
contractor who was awarded the contract submitted its bid a few minutes
after the specified time.309 The court of appeals also noted the importance
of mere minutes in the public contract bidding process and found that
the jury was entitled to find that the lateness of the successful bidder's
bid was more than a mere formality that could be waived by the city and
constituted a material defect in the bid that precluded the city from
awarding the contract to the late bidder. 10 The court stated that when
the Code and the City Charter required an act, the city31lacked
the discre1
tion to disregard the requirements of these provisions.
Due. Process and Protests of Public Construction Contract
Awards; Damages Recoverable. The court in Jones also upheld the

trial court's directed verdict in favor of plaintiff-contractor, whose bid
was next to the lowest and timely, on the contractor's 42 U.S.C. § 19833"
claim for denial of due process."1 In accordance with the Code, plaintiff
had filed a letter of protest with the city. The Code required the city to
respond with its decisions within ten days. In addition, the Code required
the city to inform plaintiff of its rights to administrative review. 3 4 The
city failed to respond.31 The court rejected the city's argument that
plaintiff had an adequate post-deprivation remedy by virtue of its right to
sue for damages resulting from the city's refusal to award it the contract.31 The court also rejected the city's argument that a 42 U.S.C. §
1983 claim cannot be based on a single act.3"
Therefore, the court found that plaintiff had suffered two injuries: (1)
injuries resulting from the city's failure to award the contract to plaintiff;
and, (2) damages resulting from the city's violation of plaintiff's due process rights in failing to consider and respond to plaintiff's letter of pro308. Id. at 77, 392 S.E.2d at 569 (citing
(1983)).
309. Id. at 72-73, 392 S.E.2d at 566.
310. Id. at 78, 392 S.E.2d at 569.
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test."8 Having found two distinct injuries, the court in Jones held that
the trial court had not erred by permitting a "double recovery" for a single injury because plaintiff had suffered two injuries. 1
Finally, the court in Jones upheld the jury's verdict against the city in
the amount of $1,018,506.19 plus post-judgment interest 2 0 In doing so,
the court rejected the city's argument that a disappointed bidder for a
public contract is never entitled to recover lost profits and held that
anticipated profits that could be
Jones had adequately proven a loss of
2
calculated with reasonable certainty. 3

318.
319.
320.
321.

Id. at 75, 392 S.E.2d at 567.
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Id. at 75, 78, 392 S.E.2d at 567, 570.
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