
COMMENTS

The Art of War and the Art of Trial
Advocacy: Is There Common Ground?

Litigating the big case is the ultimate in civilized warfare. It is war-
fare-strategy and tactics are at least as important as the law and the
facts. It is civilized-there is a resolution short of bloodshed and short of
medieval trial by combat.

I. INTRODUCTION

The most difficult task for me as a future litigator is to define a frame
of reference within which to practice the art of advocacy. While law
school offers many courses in trial practice, mock trial, and litigation
drafting, there is little opportunity to coalesce these segments into a com-
plete strategy for trial advocacy. In order to begin to make sense of the
pieces, I needed to define a working model within which to place them.
The most obvious place to start was with the oft quoted analogy that trial
is civilized combat.2

Even as late as the reign of King Edward III, free men settled their
disputes through a fight between the adversaries' champions.' The dis-

1. Wesley, Pretrial Development in Major Corporate Litigation, LITIGATION, Spring
1975, at 8, 12.

2. See, e.g., supra note 1. I chose military principles as my starting point because I am a
former Marine.

3. YEAR BOOKS OF THE REIGN OF KING EDWARD THE THIRD, Year XX (First Part), xxxi
(L.O. Pike trans. 1971).
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pute, sworn as a writ of Right, was "litigated" following a formal chal-
lenge between the two champions. 4 Once brought into court, each cham-
pion placed a penny in each finger, including the thumb, of his gauntlet.'
After the court accepted the gloves, each champion swore not to harass or
molest the other until the date set for the trial. The exchange of com-
plaint and answer appears as follows in the language of the Rolls:

One J. Vyncent brought his writ of Right against one A., and demanded
ten acres of meadow, on his own seisin ... and he repeated the whole of
the count, and said A. will deny this by the body of his free man, one H.
by name, who is here ready to deny it by his body ... and he had in his
right hand a glove folded, and in each finger of the glove there was one
penny, and he proffered the glove to the Court, but he did not throw it
into the Court until the other party had joined the wager of battle ....
And the demandant is ready to deraign that which he has said by the
body of his free man, one C. by name, who is here ready to deraign it by
his body, or in whatsoever way the Court shall adjudge .... And the
demandant's champion threw forward a glove folded.-And then the de-
fendant's champion threw forward his glove.-And the Court accepted
both.-Willoughby and Hillary said to the demandant and to the tenant
that they must find pledges to carry out the battle, and also that neither
of the champions should injure or molest the other either secretly or
openly. And so they did.-And, after the pledges had been found, the
gloves were redelivered to the champions, to each of them his own glove,
with the pennies which were therein .... And it was said that the five
pennies which were in each glove would be offered by the champions.'

Because our modern adversarial system evolved from these courts, I felt
an analogy might exist between the principles underlying the art of war
and the principles underlying the art of advocacy. There is a regular col-
umn in the American Bar Association Journal entitled "War Stories". In
addition, other writers have noticed the similarity between our system's
origins and its present aspect.7 A "lawyer's principal activity, litigation,"
has been described as a "battle for retrospective redress."' The analogy,
therefore, appears valid; but is there anything criminal advocates can
learn from the military theorists?

This Comment will examine these two divergent concepts-law and
war-to see if the principles of one, war, inform the other, law, especially

4. Id.
5. Id. These coins were then offered to the Church so that the man with right on his side

might prevail.
6. Id. at 482-86.
7. See, e.g., D. ARRON, RUNNING FROM THE LAW (1989).
8. Troy, Learning the Law at Harvard, Wall St. J., Aug. 6, 1982, at 14, col. 4 (emphasis

added).
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from the point of view of the criminal defense bar. The concept was prob-
ably best expressed by a young French soldier in a letter he wrote to his
general on the eve of World War I. "The smallest detail, taken from an
actual incident in war, is more instructive for me, a soldier, than all the
Thiers and Jominis in the world."' As in war, the best way to excel as a
criminal defense lawyer is to learn from experience, either your own or
that of others."°

II. THE PRINCIPLES

The United States Army, in good military and bureaucratic tradition,
has defined ten principles of war.11 One may add several hundred years of
military theorists' thoughts to these officially articulated axioms to pro-
vide more intelligible, and more usable, definitions. One of the most im-
portant of these ancient and modern theorists who defined principles of
warfare was the Chinese philosopher, Sun Tzu ping fa.' 2 Even though he
wrote in the sixth century B.C., corporate executives, modern politicians,
and military leaders have read and followed Sun Tzu.15 As a guide for
lawyers, especially defense counsel, Sun Tzu may be a little unique be-
cause he wrote solely to define principles to govern armed conflict.1 ' The
point to remember is that none of these military principles, or any other
maxim, exists in a vacuum. Each is designed to work with the others to
provide a system for addressing and accomplishing any mission. One may
say the same about applying these principles to trial advocacy. That is,
after all, the goal of this exploration-to determine if there is an external
system, a set of principles, which may be applied by the new lawyer to
give him a hold on the art of trial advocacy.

9. J. DU PICQ, BATrLE STUDIES 5 (J. Greely & R. Cotton trans. 1947). Jomini was a
military theorist who wrote for generals and politicians on the strategic aspects of war. C.
FALLS, THE ART OF WAR 7, 9 (1961).

10. Compare R. KEETON, TRIAL TACTICS AND METHODS § 3-1, at 87 (1954) ("Nearly every-
one interested in trial work does have a degree of such ability, however, and it can be devel-
oped by practice and experience ....") with Paret, Clausewitz, in MAKERS OF MODERN

'STRATEGY FROM MACHIAVELLI TO THE NUCLEAR AGE 198 (P. Paret ed. 1986) ("The leaves and
flowers of theory must be pruned and the plant kept close to its proper soil-experience")
(quoting KM. CLAUSEWITZ, ON WAR 61 (P. Paret & M. Howard trans. 1976)).

11. OPERATIONS, Publication FM 100-5, U.S. Army, App. A, 173-77 (1986) [hereinafter
ARMY OPs].

12. Cleary, Preface to SUN Tzu, THE ART OF WAR vii (T. Cleary trans. 1988) [hereinafter
SUN Tzu].

13. Id. Perhaps the most interesting fact about THE ART OF WAR is that Sun Tzu actu-
ally recommends the use of military power only as a last resort. Id. at 68-70.

14. Defense lawyers seem to be a liberal group who abhor the idea of warfare. However,
this generality is limited, as any generality must be, by a disclaimer that no blanket state-
ment is ever completely true.
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A. Objective

.The first principle the Army defines is the objective to be obtained.1

According to the Army, a strategist should "direct every operation to-
wards a clearly defined, decisive, and attainable objective.""' This may be
the most purely strategic aspect of the principles of war. As the nine-
teenth century Prussian general Clausewitz said, "'strategy [is] the doc-
trine of the use of individual battles for the purpose of the war.' "17 In
order to apply effectively the concept of "objective," it seems necessary
that the lawyer and her client establish the ultimate goal for the case at
the very earliest possible point in the criminal process. The lawyer may'
then design all other actions, motions, and plea discussions (the battles of
litigation) in order to achieve this goal.

In criminal law the goal of the defense attorney is not always to win or
try the case in order to obtain a not guilty verdict. Many times, to a de-
fense lawyer, winning means getting the charge or the sentence reduced.1s

In other instances winning may only mean a not guilty verdict; everything
is fact sensitive. For the criminal lawyer the emphasis should probably be
on the attainability of the objective. But this does not diminish the pri-
mary importance of defining the ultimate goal. The lawyer should chan-
nel and limit tactical options (for example, those decisions regarding mo-
tions and pleas) toward accomplishing the strategic purpose once it is
well defined.

The lawyer and his client must jointly make the decisions regarding the
objective.1s However, the defense lawyer is ethically bound to control the
course of the trial after this consultation and decision.20 After the lawyer
and his client make those decisions, and determine the objective, it is
essential for the lawyer to act in accordance with those decisions through-
out the trial process in order to achieve the objective established by the
lawyer and his client.2 1 Tactical decisions require the defense advocate to
be flexible,22 but the objective remains the focus of each new decision.

15. ARMY Ops, supra note 11, at 173.
16. Id.
17. M. HOWARD, CLAUSEWITZ 35 (1983) (quoting KM. CLAUSEWITZ, ON WAR 143 (P. Paret

& M. Howard trans. 1976)). All subsequent quotes to Clausewitz will give the page number
from Mr. Howard's condensation of the On War text [hereinafter CLAUSEWITZ].

18. J. STERN, WINNING TRIAL ADVOCACY TECHNIQUES 22 (1985).
19. J.W. HALL, PROFESSIONAL RESPONSIBILITY OF THE CRIMINAL LAWYER §§ 3.7-3.8, at 49-

50 (1987).
20. Id. § 3.8, at 50.
21. T. MAUET, FUNDAMENTALS OF TRIAL TECHNIQUES § 1.4, at 8 (1980).
22. See infra text accompanying notes 39-45.
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B. Offensive

The term "offensive" generally connotes the desire or purpose of taking
something away from your opponent. In football, the offense is trying to
gain or seize yards from the opponent's defense. In card games, such as
bridge, the goal is to take tricks.

For the military or legal strategist, however, taking the "offensive"
means to "seize, retain and exploit the .initiative. '2 8 Sun Tzu put it
slightly different: You should attack when your adversary is unprepared,
or "make your move when they do not expect it."''s "Initiative" in the
strategic context is the ability to force your ,opponent to react to your
moves and strategies. Take the card game bridge as an example. The
player with the lead has the "initiative," and all other players must sim-
ply react to whatever card he plays. The same is true from a strategic
standpoint. The commander, or lawyer, with the initiative forces her ad-
versary to react to her moves and tactics. The goal, therefore, in applying
this principle of war to the legal system is for the defense lawyer to at-
tempt to wrest the initiative away from his adversary and force him to
react to the defense lawyer's moves and motions.

This is perhaps the most difficult military principle for the defense in a
criminal case to apply. By the very nature of the criminal justice system,
the government will have the initial advantage. It makes the arrest. It
decides what charges to file and the priority of the case. The defense law-
yer is left very little with which to seize the initiative. One way of ap-
proaching this problem may be for the defense lawyer to give to the oppo-
nent what he may take anyway."

By approaching the "offensive" and the initiative dilemma from the re-
verse (giving something insignificant away rather than trying to "seize"
something significant), the defense lawyer may be able to put the govern-
ment off guard. A defense lawyer has very few assets with which to
work-her time, her energy, and her credibility before the fact-finder. By
expending these assets only on individual issues that she needs to win the
case, the defense lawyer conserves her strength by giving away those
points the other side would win anyway. There is a story told about Abra-
ham Lincoln when the President was still a trial lawyer that illustrates
this point. During the course of the trial

where most lawyers would object, (Lincoln] would say he "reckoned" it
would be fair to let this in, or that; and some times when his adversary
could not quite prove what Lincoln knew to be the truth, he "reckoned"

23. ARMY Ops, supra note 11, at 173.
24. SUN Tzu, supra note 12, at 54.
25. Id. at 97; see also J. STERN, supra note 18, at 75.
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it would be fair to admit the truth to be so-and-so. When he did object
to the Court, and when he heard his objections answered, he would often
say, "Well, -I reckon I must be wrong. . . ." When the whole thing was
unraveled, the adversary would begin to see that what [Lincoln] was so
blandly, giving away was simply what he Couldn't get and keep. By giving
away six points and carrying the seventh he carried his case . . . he
traded away everything which would give him the least aid in carrying
that.2 6

Mr. Lincoln used his shambling, country-boy style to enhance his credi-
bility before the fact-finder and saved for true contests those issues he
could not afford to lose. He gave away what the other side was probably
going to prove or win anyway. He conserved his assets (particularly his
credibility) for those few points that he had to win. This technique may
work for the defense counsel in a similar manner. By giving away what
your opponent already has and what does not hurt you, you will hopefully
cause your opponent to spend time trying to determine what it is that
you are doing rather than on the other more important aspects of the
case.

2 7

Tenacity may be another means of gaining the initiative from the gov-
ernment. By deciding in the "objective" phase2 8 that issue "A" is the is-
sue of the case and not allowing yourself to be sidetracked, you may force
your adversary to fight the case on your terms rather than on hers.2 9 Any
time the defense can force the government to argue a defense issue as the
sole or principle issue of the case, the initiative would seem to have
switched to the defense. Good lawyers, like good warriors, "cause others
to come to them, and do not go to others. '" 0

C. Mass

The purpose of "mass" is to concentrate maximum advantage at the
decisive place and time in the course of the trial."1 As Clausewitz ex-
plains, the whole purpose for which an army "is recruited, clothed,
armed, and trained . . . is simply that [they] should fight at the right
place and the right time. '32 One might make a similar statement regard-

26. J. STERN, supra note 18, at 27-28 (quoting B. HERNDON, LINCOLN 128 (1970)).
27. Id. at 75-76. Judge Stern is a former prosecutor and the story he relates here is told

from that perspective, but the lesson is nonetheless illuminating.
28. See supra text accompanying notes 15-22.
29. Interview with Laura G. Webster, Assistant Professor of Law, in Macon, Georgia

(Oct. 26, 1990).
30. SUN Tzu, supra note 12, at 100.
31. ARMY Ops, supra note 11, at 174.
32. CLAUSEWITZ, supra note 17, at 36.
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ing defense lawyers: The sole reason for their existence is to apply their
trade "at the right place and the right time. '

3
8

That time and place may occur at any moment in a client's case. It may
be at a pretrial hearing that could result in the charges being reduced or
dropped; it may be at trial on the merits, with the testimony of a particu-
lar government witness; or it may happen at some other point in the pro-
cess, including on appeal. The trick is in determining just when and
where the right time and place are. The answer is difficult. But, with ex-
perience and understanding, knowing when the decisive point in a trial is
approaching may become almost intuitive.

Application of this principle in the courtroom seems to require the de-
fense lawyer to objectively assess the opponent's case. The purpose of this
assessment is not only to discover the weak points in your opponent's
case, but also to concentrate your efforts on exploiting those weaknesses.
Rather than expending your limited assets on a seemingly haphazard,
"shotgun" approach to the case, the concept of "mass" seems to require
you to reserve all your efforts for those points in your opponent's position
that are vulnerable.

Applying "mass" requires not only concentration of effort at the weak
spots of the opponent's case, it appears to also require a sense of knowing
when to exploit those weaknesses. Time and place are equally important
to the concept of effective use of "mass." Clausewitz considered the "ca-
pacity to discern through the fog of war what [is] happening and what
[must] be done" one of the two hallmarks of a great military com-
mander.' The defense lawyer also seems to need this same capacity.
Whenever the moment arrives, the defense counsel should be prepared to
apply all her knowledge, zeal, and ability at that instant. Failure either to
recognize the moment or to be prepared for it may result in a number of
unfavorable results, not the least of which is a conviction of your client.

D. Economy of Force

This tenet is essentially a reciprocal view of the concept of mass. 8

While mass is concerned with the most significant issues in your case,
economy of force instructs the lawyer to expend as little effort as possible
on peripheral matters.8 6 Any task or concern that takes time or effort
away from achieving your goal would seem to be dilatory to the overall
purpose of advocacy. These ancillary and peripheral issues will, no doubt,
require some preparation; however, the lawyer's goal is to "allocate the

33. Id.
34. Id. at 27.
35. See supra text accompanying notes 31-34.
36. ARMY Ops, supra note 11, at 174.
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minimum essential. .,. [energy] to secondary efforts. '8 7 Applied to cross-
examination this may mean that the defense lawyer should concentrate
on the strongest points she wishes to make and avoid any peripheral
material,"

Implementing this canon in the case as a whole, or in other words de-
termining which issues the lawyer should only superficially examine,
seems to be more problematic. As a new lawyer, especially a new defense
counsel, I would not feel comfortable making value judgments on what
issues are important and what issues are only tenuously related to the
case. Restricting this principle's application to cross-examination would,
therefore, probably make the rule much more manageable for the novice.
Experienced attorneys, I do not doubt, already apply this rule, perhaps
without even realizing it. The whole point of becoming a master crafts-
man is to be able to accomplish tasks more quickly than the apprentice.
That, it seems to me, is the very essence of economy of effort.

E. Maneuver

Flexibility, or the ability to think on your feet, is.my hallmark for a
successful trial lawyer. The military concept of "maneuver" is nothing
more nor less than the flexible application of your advocacy skills in order
to place your adversary in a position of disadvantage.8' Sun Tzu says that
genius is "the ability to gain victory by changing and adapting according
to the opponent .... ,,4" A decision made on the spur of the moment is
influenced by the events that immediately precede it. Do you feel that the
questions you asked your opponent's witnesses created sufficient doubt in
the minds of the jury? Has the prosecution carried its burden at all?
These are some of the questions that might run through your mind when
the prosecutor finally says, "The government rests, Your Honor." You
may not know until that moment whether you are going to present an
affirmative case in defense at all. "Maneuver," then, is the ability to
change plans and react quickly and decisively. Perhaps the concept can
best be explained with an example.

Max Steuer was a New York City lawyer during the early part of this
century in the infamous Tammany Hall days.'1 During one trial, which
was going particularly badly, the prosecutor put a witness on the stand
who placed the defendant, Steuer's client, at a certain place on a certain

37. Id.
38. T. MAUET, supra note 21, § 6.4, at 241.
39. ARMY OPS, supra note 11, at 175.
40. SuN Tzu, supra note 12, at 113.
41. J. STERN, supra note 18, at 77-78.
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night.'" It was at this point that Steuer's ability to react with flexibility
was so important. Steuer put his client on the stand and asked where he
was. on that night. The client answered that he was at Steuer's house with
Steuer and a man named Thorley.' s That is where Steuer left the matter.
The prosecutor demanded, in front of the jury, to know why Steuer had
not taken the stand to support his client's testimony., 4 Taking the im-
plied attack on his integrity firmly in hand, Steuer's entire summation
focused on himself, leaving the jury's recollection of his client far, be-
hind.46 Steuer's ability to react to this opportunity when it arose is a good
example of the effective use of flexibility and the application of power
when it will produce the best results.

F. Unity of Command

One person should have ultimate responsibility for every military oper-
ation. Within each campaign, subordinate commanders may have abso-
lute discretion within certain limited spheres of operation; however, the
conduct of the overall strategic maneuver should be the sole responsibil-
ity of one person." The concept of unified command appears axiomatic
for Clausewitz because he always speaks of the commander as a singular
person.

47

Most defense firms or public defender offices probably accommodate
this singular responsibility axiom by assigning individual lawyers to spe-
cific defendants. However, in cases that require a team of lawyers, such as
those involving banking, securities fraud, or some capital crimes,'48 appli-
cation of this maxim would seem to require that one lawyer assume lead
or senior status. It becomes that person's primary job "to" direct and to
coordinate all [efforts] employed in pursuit of a common goal.'4 The lead
attorney will see the individual assignments of her colleagues as a means
to the ultimate objective defined 'earlier.0 0 The subordinate lawyer will
view his tasks as ends in themselves.

42. Id. at 55 (citing R. BoYER, MAX STEUER: MAGICIAN OF THE LAw 33-37 (1932)).
43. Id.
44. Id. at 55-56.
45. Id.
46. ARMY OPS, supra note 11, at 175.
47. See, e.g., CLAUSEWITZ, supra note 17, at 27.
48. In the instance of white collar criminal trials, the team may consist of a lawyer who

is a securities expert, one may be responsible for some other discreet portion of the trial,
while a third is the trial lawyer. In capital cases, such as murders, the team may consist of a
jury selection expert who is a psychologist, the lawyer who will conduct the trial on the
merits, and possibly a death penalty expert.

49. ARMY Ops, supra note 11, at 175.
50. See supra text accompanying notes 15-22.
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This split in perspective appears much like the difference between
subordinate military leaders and their supreme commanders. Subordinate
commanders view their assignment, such as the taking of a certain bridge,
as the ultimate goal for which they must marshal their troops. Con-
versely, the supreme commander would see that same bridge as a means
to further the larger goals of an entire military campaign. Battles, like
motions, are fought to win the war; but each battle, also like each motion
hearing, is an individual end itself with individual goals and individual
means to those goals. Therefore, it seems that the attorney must take the
view of a supreme, or strategic, commander," and ensure that each pre-
liminary confrontation contributes toward the attainment of the overall
objective.

G. Security

Security is prevention. In the military context, patrols are established
to keep a given area clear of the enemy so that he will not attack your
position. Minefields and boobytraps, such as trip flares, are used as both
warning and defensive measures. In other words, one should never allow
his opponent to acquire an unexpected advantage.52 This is where Sun
Tzu's explication on intelligence (spying) is useful, especially as applied
to discovery. The more you know about the government's case, the better
your defensive position will be, and your available options will increase.
In his words, "[f]oreknowledge cannot be gotten from ghosts and spirits,
cannot be had by analogy, cannot be found out by calculation." 3 Sun Tzu
goes further and requires that "[w]henever you are going to attack and
fight, first you have to know the talents of the people employed by the
opponent, so that you can deal with them according to their abilities."5'
In other words, know the prosecutor and his limitations and abilities, and
prepare to deal with him according to those limitations.

Security also requires that the advocate not, through her own error,
allow the opponent to gain an unexpected advantage. The one mistake
many writers discuss is that of the lawyer who asked "one question too
many."" According to these authors, it seems that most lawyers who have
ever walked into a courtroom have inadvertently posed that last fatal
question. Judge Stern refers to a case where a novice lawyer had estab-

51. Strategic commanders are responsible for the overall prosecution of the war. Their
responsibility is to accomplish the purpose of the war established by the political leadership.
Likewise, it seems the attorney is tasked with the responsibility of ensuring that the goals
established by her and her client are achieved.

52. ARMY OPs, supra note 11, at 176.
53. SUN Tzu, supra note 12, at 168.
54. Id. at 171.
55. See, e.g., T. MAU"r, supra note 21, § 6.4, at 245-46; J. STERN, supra note 18, at 16-17.

[Vol. 42



COMMON GROUND

lished that the government's "eye witness" was too far away from the
altercation, which had occurred on a moonless night, to see the.defendant
bite off the victim's nose. Instead of stopping there, -the tenderfoot asked,
"How then can you testify that my client bit off the nose?" The answer:
"Because I saw him spit it out."" While the example is a trifle graphic, it
does demonstrate that asking one question too many can provide the
prosecution with an unexpected advantage that might result in your cli-
ent going to jail. By this lawyer's own mistake, he unwittingly provided
his opponent with an advantage. It seems that the purpose of "security"
is to prevent your. opponent from gaining this type of advantage.

H. Surprise

"Striking [your opponent] in a time or place, or in a manner, for which
he is unprepared" is the essence of surprise."' This includes, possibly, ap-
pearing incompetent when you are extremely competent or inefficient
when you are efficient." To a limited extent, this may be possible in the
courtroom. For example, a former juror was talking to his friend, a law-
yer, following the resolution of the case for which the juror sat." The
juror described the defendant's lawyer as an inept little fellow who always
seemed to blunder at the most inopportune moments." By comparison,
the plaintiffs lawyer was "a big, handsome fellow, eloquent, suave, bril-
liant."61 The jury decided they wanted to help the "dumb little chap out"
and "gave him the verdict." ' The crux of the story is that the "dumb
little chap" earned more than ten times the yearly fees that the "big,
handsome" fellow earned. He might have feigned his inefficiency in order
to win the hearts and minds of the jury for himself and ultimately,
though circuitously, for his client."

Fortunately, this kind of dissimilation does not appear to be the norm.
Generally, members of the bar are ethically bound not to try this type of
trick on opposing attorneys.' The goal of the modern courtroom, after

56. J. STERN, supra note 18, at 16-17. At least one source says this story belongs at the
feet of Clarence Darrow. R.O. LEMPERT & S.A. SALTZBURG, A MODERN APPROACH TO EVIDENCE

21-22 n.12 (2d ed. 1982).
57. ARMY Ops, supra note 11, at 176.
58. SUN Tzu, supra note 12, at 49.
59. I. GOLDSTEIN, TRIAL TECHNIQUES 170-171 (1st ed. 1935) (quoting Smith, Gentlemen

of the Jury, 114 AM. MAG. 50, 51 (Oct. 1932)).
60. Id. at 170.
61. Id. at 171.
62. Id.
63. This conclusion assumes, of course, that making a lot of money is equivalent to com-

petence in your profession. This may not be the case, but seems implicit in the way the
story is told.

64. J.W. HALL, supra note 19, § 9.4, at 252.
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all, is to civilize the method people use to settle disputes. The fact that
surprise serves no purpose and indeed may be unethical contributes
greatly toward civilizing the courtroom.

To the extent, however, that .discovery in criminal cases is generally
limited, many practitioners have .referred to criminal trials as trial by am-
bush. The question then becomes how to deal with surprises thrust upon
you by your opponent. First, it would seem the attorney should take tac-
tical measures to ensure against surprise, including filing motions in
limine, requesting advance evidentiary rulings, and making all reasonable
and permissible discovery requests. If after taking these measures your
opponent "ambushes" you at trial, you might then point to your record of
diligence and perhaps convince the court that your adversary's tactics
were unfair and prejudicial to your client; thus, you are entitled to a con-
tinuance or some other remedy.

I. Si'mplicity

In warfare, the people sent on a mission must understand what their
commander requires of them. Similarly, a jury must be able to under-
stand you and your theory of the case. Clear, concise, and uncomplicated
information* appears necessary in both warfare and trial "to ensure thor-
ough understanding" by the listener." Accordingly, the theory of the case
should be simple." This admonition is part of the thesis Professor McEl-
haney develops in his chapter on the theory of the case. Simplicity is
achieved, he says, when the theory of the case takes "into account as
many of the facts as possible." 76 "Achieving simplicity takes work, but it
is worth the effort." 6 Keeping the theory of the case simple, as Professor
McElhaney advises, should also result in the jury hearing your theory of
the case from many different sources because it encompasses as many of
the relevant facts as possible.69 Simplicity, therefore, seems to achieve
two goals: (1) it makes your case more believable; 70 and, (2) it allows the
jury to better understand the job it must accomplish.7

As another way to keep things simple, one author insists that cross-
examination should seek to establish as few points as possible.72 This also
limits the information the jury must digest at any given time. People be-
lieve what they hear first and remember what they hear either last or

65. ARMY OPs, supra note 11, at 177.
66. J.W. MCELHANEY, TRIAL NOTEBOOK 51 (2d ed. 1987).
67. Id.
68. Id.
69. Id.
70. Id.
71. ARMY OPs, supra note 11, at 177.
72. T. MAUET, supra note 21, § 6.4, at 241.
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most often. Judge Stern explains that the "four laws of trial advocacy"
are primacy, recency, frequency, and vividness.73 The less the jury must
understand from each witness, the better the chance they will remember
the pieces that make up your theory of the case. Each piece might appear
more vivid because it is associated with a particular witness. Thus, limit-
ing the information from each witness seems an appropriate application
of the principle of simplicity.

III. CONCLUSION

In this Comment, I have tried to describe a new way of putting to-
gether the pieces of the art of trial advocacy. I do not intend to say that
this is the way it should be done, only that I see possibilities in the at-
tempt. "But also remember that we cannot try cases even passing well if
we do not talk and read about the trial of them." '74

CHRISTOPHER D. BALCH

73. J. STERN, supra note 18, at 152.
74. Id.

1991]




