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Readers of Robert H. Klonoff and Paul L. Colby's new book on trial
tactics might well be surprised by the authors' frequent references to fic-
tional works such as Presumed Innocent' and Perry Mason. A reader
might even go so far as to conclude that the text which he has undertaken
to peruse is somewhat radical. But if the reader also assumes that the
authors' quirky approach has resulted in a book without merit, then he
would be very wrong indeed.

In their guide to conducting successful jury trials, former prosecutors
Klonoff and Colby challenge not only the traditional approach to trial
manuals, but throw the gauntlet down on some trial strategy principles of
long-standing. Sponsorship Strategy offeri a fresh approach to the way
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MERCER LAW REVIEW

lawyers should view juries by offering new insight into the way juries view
evidence.

The central thesis of Sponsorship Strategy is that the impact which an
item of evidence has on a jury verdict is decisively influenced by the iden-
tity of the party introducing the evidence. The attorney's "sponsorship"
of an item of evidence influences the weight that the jury will assign to
that evidence, but in a negative direction. According to Sponsorship
Strategy, the jury does not evaluate evidence for its own sake, but evalu-
ates it by reference to the sponsoring party.

"Sponsorship" is used to emphasize that an attorney is endorsing the
significance of an item by offering that item into evidence. Every act of
"sponsorship" bears a corresponding "sponsorship cost." In making tacti-
cal decisions about what evidence to offer in a jury trial, the authors ad-
vise every attorney to consider the sponsorship costs involved.

The Costs of Sponsorship

The authors identify three major sponsorship costs, the first of which is
the cost of introduction. The cost of introduction theory provides that the
advocate's "act of introducing an item of evidence will influence the
weight that the jury gives to that item in a manner that disfavors the
sponsoring advocate's case."' To illustrate this cost, the authors suggest
that evidence can be measured along a continuum, with the strength of
evidence hypothetically falling along a scale ranging from minus ten to
plus ten. Evidence that might have a, scale value of plus five when intro-
duced by a neutral party, such as a judge, is diminished in value to a plus
three when introduced by the side that stands to benefit from the evi-
dence. The net effect of the cost of introduction is that an advocate's best
evidence is reduced in value, neutral evidence may be reduced so as to
become unfavorable, and unfavorable evidence becomes even more
unfavorable.8

Unusual efforts can also negatively influence a jury and are identified
as the second sponsorship cost. An attorney may incur the cost of unusual
efforts by expending more than normal effort to secure an item of evi-
dence. If the jury believes that an attorney has made an unusual effort to
present a given item of evidence, they will view the evidence with greater
skepticism. In the jury's mind, such effort serves to emphasize the attor-
ney's reliance on the evidence. The jury is, therefore, likely to discount

2. R. KLONOFF & P. COLBY, SPONSORSHIP STRATEGY: EVIDENTIARY TACTICS FOR WINNING

JuRy TRIALS 39 (1990).
3. For a discussion of the cost of the introduction of evidence, see id. at 36-39.
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FREE QUESTION

the value of evidence in accordance with the degree of effort expended to
present it.'

Trial tactics that result in overtrying create the third sponsorship cost.
An example of overtrying is the use of cumulative evidence. The jury
might not only become bored or confused, but may attach less weight to
the more favorable evidence because of the attorney's perceived need to
bolster that evidence. Cumulative favorable evidence actually weakens
favorable evidence already presented because the jury is likely to con-
clude that the advocate believed the original evidence, standing alone,
was insufficient.5

Some Basic Assumptions About Juries

The sponsorship costs identified by Klonoff and Colby are based on
specific assumptions about the way juries receive evidence at trial. The
authors believe that juries assume attorneys seek to accomplish their
tasks with minimum effort. Thus, the jury assumes that each advocate
introduces only evidence which materially favors his case and avoids evi-
dence which does not. As a result, the jury sees the advocate "as conced-
ing that every contention that he makes and every item of evidence that
he introduces is necessary and was, therefore, worth the effort to
marshal."'

The authors also assume that the jury believes everything an advocate
says and does is calculated to reflect his client's case in its best possible
light.7 The jury, therefore, works from the belief that each side's case can
be no better than what is presented by the respective attorneys, and may
be much worse. The jury views the advocate's favorable evidence with
skepticism since they assume that such evidence is being packaged in its
best light. The net effect of these assumptions is that the jury "takels]
from each advocate the bad regarding his own case and view[s] with great
skepticism his favorable evidence."'

Throughout the book, the authors work from the elementary assump-
tion that juries are composed of ordinary citizens who will act much like
ordinary individuals act any time someone is trying to persuade them. To
illustrate, the authors use very basic examples from everyday life, such as
the salesman's pitch or television advertisements. Ordinary citizens do

4. The cost of unusual efforts is treated as distinct from the cost of introduction even
though there may be some overlap. See id. at 40-41.

5. The impact of the cost of overtrying will be influenced by the strength of the addi-
tional evidence presented. See id. at 41-45 for a discussion of the cost of overtrying.

6. Id. at 22.
7. The authors cite numerous authorities in support of this proposition. See id. at 19-20

& nn.8-9.
8. Id. at 20.
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not accept at face value everything they hear from advertisements or
salesmen. Likewise, jurors consider the source when evidence is put
before them. Jurors do not alter their basic ways of processing informa-
tion merely because they have stepped into the jury box; they evaluate
the evidence in light of which party is presenting it.

Some Basic Principles are Challenged

The authors stress that jurors do not receive evidence at face value but,
instead, attach a sponsorship cost to the evidence. Because of the dis-
counting effect of sponsorship, an advocate should only offer strong evi-
dence. Weak or neutral evidence, for the most part, should not be used.
More importantly, an advocate should not bring out the weaknesses in his
own case. The introduction of harmful evidence magnifies the harmful
impact and also is a concession by the sponsoring party that the evidence
is material to the resolution of the case. This conclusion is at odds with
the opinions of many trial strategists who have held that an attorney
should bring out the weaknesses in his own case.' In contrast, Klonoff and
Colby suggest that although juries generally view favorable evidence
presented by an attorney with skepticism, they will view negative evi-
dence presented by an attorney about his own case without skepticism:
"Any concession made by the advocate will be fully credited and held
strictly against him."10

Rather than enhancing his credibility before the jury, an attorney who
introduces evidence unfavorable to his case causes that evidence to have
even greater significance. The jury is likely to conclude that the attorney
perceives the evidence to be so damaging that the jury would penalize
him for not introducing it. The authors recommend, instead, that an ad-
vocate allow his opponent to present the harmful evidence and thereby
force the opponent to incur the resulting sponsorship costs."

Similarly, the authors discourage the use of neutral evidence because
the jury may perceive "such evidence as 'padding' by a nervous attorney
seeking to bolster an otherwise shaky case."' 2 Furthermore, neutral evi-
dence magnifies the weaknesses in the introducing party's case. Likewise,
an advocate should not introduce inferior evidence. Introducing inferior
evidence may create the impression that the attorney is conceding that

9. See id. at 96 n.42 for the authors' discussion of the general proposition that an attor-
ney should reveal the weaknesses -in his case.

10. Id. at 22.
11. The authors recognize that there are a number of exceptions to their general rule of

not introducing unfavorable evidence. For example, where failing to present the unfavorable
evidence would create a conspicuous gap, the authors suggest that the advocate may prefer
to offer the evidence. For a discussion of the role of harmful evidence, see id. at 85-105.

12. Id. at 82.
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his other evidence is inadequate to prove his case. Because of the mini-
mum efforts assumption, the jury is unlikely to consider that the attor-
ney's case could have been adequately presented even without the inferior
evidence.

Klonoff and Colby suggest that this view concerning neutral or weak
evidence is at odds with the actions of numerous trial attorneys who in-
troduce all relevant evidence, however slight its value. s Sponsorship
Strategy challenges the perception of these attorneys that they incur no
cost when introducing even marginally favorable evidence. Klonoff and
Colby urge an advocate to use only strong evidence, and caution that all
favorable evidence is not necessarily strong. Examples of evidence that
may be favorable, but which generally would not be characterized as
strong evidence once sponsorship costs are assessed, include character ev-
idence and corroborative detail evidence. 4

Klonoff and Colby advocate a minimizing strategy throughout the
book. For example, with regard to cross-examination, they suggest that
less is better. They point out that while the costs of sponsorship are gen-
erally lower on cross-examination than on direct, an advocate will still
incur some costs and would do better to minimize, rather than maximize,
his questioning on cross. As the authors note, "[T]here is no such thing as
a 'free' question."' What on the surface may appear to be a no-cost en-
deavor may actually harbor substantial costs. Thus, an advocate is ad-
vised to consider sponsorship costs throughout the course of the trial.

Tactics, Not Merely Techniques

Klonoff and Colby stress the application of sponsorship strategies dur-
ing every phase of trial. They believe that Sponsorship Strategy is unlike
other trial manuals because the general principles offered in the book can
be applied at any stage of trial. They encourage an advocate to apply
sponsorship principles beginning with voir dire and continuing through-
out the course of the trial.

During the opening statement, for example, they recommend that an
advocate present his case in its best light and not dwell on what his oppo-
nent will offer. The advocate should not spend time discussing neutral
matters, such as the purpose of opening statements. Klonoff and Colby
believe that the opening statement is the advocate's best opportunity to

13. The authors believe that "many attorneys deliberately overtry their cases" because
they "are fearful of omitting any favorable evidence, no matter how little their cases are
advanced." Id. at 62.

14. Klonoff and Colby provide an extensive discussion on the selection of evidence. For a
discussion of favorable evidence which might be outweighed by sponsorship costs, see id. at
67-76.

15. Id. at 233.
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present his theory of the case and that he should not weaken his position,
by commenting on unfavorable or unnecessary evidence. Just as jurors
can be expected to assess sponsorship costs against evidence presented
during trial, so, too, will they discredit the advocate's characterization of
the evidence during the opening statement. An attorney who understates
his case is likely to have his position weakened even further.

In addition to application during the opening statement, the authors
give numerous other examples of how sponsorship strategy can be used
throughout the various phases of trial. For instance, an attorney who
must decide whether to conduct redirect should consider that he may
communicate his concern about the significance of certain points elicited
during cross-examination to the jury. The same rationale applies when an
attorney must decide whether to make objections in front of the jury.
Because of sponsorship costs, the authors believe that such objections
should be reserved for particularly harmful evidence.

The authors suggest that the basic rules of sponsorship "can be applied
to resolve virtually every tactical issue at trial."16 The authors bqlieve
that nearly all trial decisions can be resolved in light of the underlying
assumptions on which juries make decisions.

Testing the Validity of the Assumptions

Klonoff and Colby candidly admit that most of their conclusions are
"borne of simple logic, confirmed by longstanding evidentiary principles,
and tempered by the authors' experience in conducting approximately
one hundred trials. '1

7 It may be that the authors' suggestions express
what every experienced litigator knows instinctively, and Klonoff and
Colby have merely succeeded in putting these "litigator's instincts" into
words and offering them for universal application.

The American trial system is, after all, an adversarial process. This
thought is brought home to the jury during every phase of the proceeding.
Is a trial manual which suggests that the jury is continually evaluating
and discounting the. evidence in light of who is presenting it so remarka-
ble? The unremarkable answer to that question is, well, maybe.

What is strikingly clear from reading the book is that the authors never
for a moment consider that the jury accepts the evidence before it at its
face value. Instead, the authors suggest that every word or deed that is
placed before the jury is evaluated and revalued in light of sponsorship.
What Klonoff and Colby suggest is neither unreasonable nor unworkable,
but studies that either support or discredit their major theories are in
short supply.

16. Id. at 11.
17. Id. at 9-10.
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Most studies concerning juries and how they receive evidence have fo-
cused on a juror's ability to understand-the evidence rather than on how
jurors assimilate evidence. As one writer noted, "Surprisingly little has
been done to investigate the perceptions of actual jurors. What do they
think of the trial process, of the lawyers' tactics? How do those percep-
tions affect a jury's decisions?"' 8

Studies related to individual juror decision making have focused pri-
marily on the impact of extra-legal factors, such as personal biases of ju-
rors and bias based on characteristics of the defendant. Such studies have
recognized that "jurors integrate into their judgment elements aside from
the implications of the evidence for the verdict" and that such extra-legal
elements influence the weight a jury gives to the evidence.1' But what
these studies have failed to consider is how, or if, the process of introduc-
ing the evidence is a factor in determining the weight of the evidence, as
Klonoff and Colby suggest.

One author, W. Lance Bennett, examined the process of jury decision
making in criminal trials and concluded that jurors reduce trials to story
form and subsequently process the information received during trial in
accordance with how it fits within the story.2 In explaining his concept,
he noted,

The thing that is most striking about any trial is this ongoing tactical
duel between lawyers to establish points favorable to their cases. How-
ever, no general theoretical, framework exists to analyze the objectives
behind lawyers' tactics or the probable impact of these tactics on jurors'
judgments. In the absence of such a framework, explanations of trials
tend to encompass all manner of variables, from the psychological dispo-
sitions of jurors, to the social dynamics of jury deliberations, to the forms
of judges' instructions, to the climactic effects of key witnesses or bril-
liant lines of questioning. These and other factors may be important in
isolated cases, but they are not the stuff of which a systematic theory of
trials is made. They simply overlook the fact that judgment evolves from
the overall body of evidence and testimony and that the manner in which
these basic data are introduced muit anchor them somehow within a co-
herent framework of judgment.2 1

As Bennett noted, experts seldom. study evidence when looking at fac-
tors which influence a trial outcome. Instead, studies have focused on jury

18. Strier, Through the Jurors' Eyes, A.B.A, J., Oct. 1988, at 78, 79 (emphasis in
original).

19. M. Kaplan, Cognitive Processes in the Individual Juror, in THE PSYCHOLOGY OF THE

COURTROOM 200-01 (N. Kerr & R. Bray eds. 1982).
20. Bennett, Rhetorical Transformation of Evidence in Criminal Trials: Creating

Grounds for Legal Judgment, 65 Q.J. SPEECH 311 (1979).
21. Id. at 312-13.
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deliberations and the psychological makeup of juries. Bennett's concern
with the failure of jury studies to look at the role of evidence is markedly
pertinent to a dialogue pertaining to the underlying assumptions of Spon-
sorship Strategy, particularly in light of the absence of any discussion by
Klonoff and Colby regarding jury deliberation or jury instructions and
limited discussion concerning jury selection s.22 The entire emphasis of
Sponsorship Strategy is on how evidence is perceived by the jury. The
unwritten message in Klonoff and Colby's work is that by structuring the
evidence carefully and by adhering to the sponsorship principles, an ad-
vocate can successfully minimize the effect of the extra-legal factors.

The Liberation Hypothesis and the Role of Extra-Legal Factors

There is-some support for a theory that focuses on the role of evidence
and downplays the impact of extra-legal factors in jury decision making.
Perhaps the most prominent's work on jury decision making is The
American Jury, 4 in which Harry Kalven, Jr. and Hans Zeisel surveyed
555 judges concerning 3576 criminal jury trials. In the surveys, the judges
described the nature of the cases, noted how the jury decided each case
and then told how the judge himself would have decided the case. The
study showed that the judge and the jury agreed seventy-five percent of
the time. The American Jury focused on explaining the instances in
which the judge and jury disagreed.

Kalven and Zeisel determined that in the 962 out of 3576 cases in
which the judge and jury disagreed, evidence factors caused the disagree-
ment, in whole or in part, seventy-nine percent of the time. Kalven and
Zeisel believed that the "jury's decision by and large moves with the
weight and direction of the evidence.""s But Kalven and Zeisel also found
that when the evidence was close, the jury was more likely to allow extra-
legal factors to influence the outcome. Kalven and Zeisel identified this
pattern as the "liberation hypothesis," theorizing that juries are unlikely
to respond to sentiment in the face of strong evidence,'" but do so when

22. The authors believe "the most critical ta~k for the advocate to accomplish in voir
dire is to eliminate from the panel those individuals who are apt to be unsympathetic to his
client's contentions." Toward this end, Klonoff and Colby advise gathering whatever infor-
mation is available about prospective jurors. R. KLONOFF & P. COLBY, supra note 2, at 158.

23. One group of authors refer to THE AMERICAN JURY as "magisterial." Wasserman &
Robinson, Extra-Legal Influences, Group Processes, and Jury Decision-Making: A Psycho-
logical Perspective, 12 NC. CENT. L. REV. 96, 98 (1980).

24. H. KALVEN & H. ZEISEL, THE AMERICAN JURY (1966).
25. Id. at 149.
26. Although strong evidence is critical to the successful outcome of a trial, Kalven and

Zeisel also recognized that even in cases in which strong evidence was present, the judge and
the jury sometimes disagreed on the outcome of the case. Kalven and Zeisel suggested that
the disagreements occurred because the jury required a higher threshold of proof-what
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the evidence is weak: "The closeness of the evidence makes it possible for
the jury to respond to sentiment by liberating it from the discipline of
the evidence.""1 A more recent study reconfirmed Kalven and Zeisel's lib-
eration hypothesis.28

By emphasizing the evidence and highlighting the importance of strong
evidence as pivotal to winning jury trials, Klonoff and Colby implicitly
adopt Kalven and Zeisel's opinions about jury behavior. Underlying Klo-
noff and Colby's work is a recognition that the jury will not be influenced
by extra-legal factors if there is strong evidence which is properly
presented. Klonoff and Colby go several steps beyond works such as The
American Jury, however, by offering a tactical approach for presenting
evidence in a way which makes the jury most receptive to it.

The Importance of the First Ballot

In addition to recognizing implicitly how juries respond to evidence,
Sponsorship Strategy tacitly expresses another major hypothesis that
Kalven and Zeisel and others offer about juries: The first ballot taken by
the jury generally reflects the outcome of the case; the real decision is
made before deliberation begins.2 9 In The American Jury, Kalven -and
Zeisel noted, "The theory of this book as to why judge and jury agree and
disagree might be rephrased as a theory of predicting first ballot votes. 8

3
0

A similar statement might be made about Sponsorship Strategy: It is
designed to help the litigator ensure that the first ballot goes his way.

Other researchers have confirmed that jurors tend to cast a "mental
ballot" prior to deliberation. In a comprehensive study of juries, one
group of researchers noted, "Virtually all models of jury decision making
assume that individual jurors have reached initial predeliberation verdict
decisions at the start of deliberation." 1 Another author suggested that
the average juror "reaches a state of mind when he believes that he has
enough information about the case to arrive at an opinion as to what hap-
pened ...sometime after opening statements and before closing argu-

might have been enough evidence to satisfy the-judge was not enough to satisfy the jury.
Klonoff and Colby might argue that the judge and the jury have the same threshold of proof
but, because of sponsorship costs, the judge and the jury do not receive the evidence simi-
larly. Because the jury is discounting the evidence, Klonoff and Colby might suggest that
the evidence would not meet the threshold requirements of the jury as readily as it would
meet the same threshold requirements of the judge.

27. H. KALVEN & H. ZEISEL, supra note 24, at 165 (emphasis in original).
28. Reskin & Visher, The Impacts of Evidence and Extralegal Factors in Jurors' Deci-

sions, 20 LAw & Soc'y REv. 423 (1986).
29. H. KALVEN & H. ZEISEL, supra note 24, at 488; see also Visher, Juror Decision Mak-

ing, 11 LAW & HUM. BEHAV. 1 (1987).
30. H. KALVEN & H. ZEISEL, supra note 24, at 489.
31. R. HASTIE, S. PENROD & N. PENNINGTON, INSIDE THE JURY 24 (1983).
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ments.' '
1

2 The goal of the trial attorney, the author continued, is "to per-
suade each juror to cast his initial mental ballot in favor of his client's
version of the facts at issue."

Klonoff and Colby would probably agree. Any discussion of what juries
do with the evidence once the jurors enter the jury room is conspicuously
absent from Klonoff and Colby's work. Whether by design or by accident,
the absence of such a discussion is in keeping with the authors' strategy.
Since an underlying theme of Sponsorship Strategy is that the jury is
weighing the evidence as it is introduced, by reference to the introducing
party, one might readily conclude that in the authors' view the delibera-
tion process would be of minimal significance. Studies which show that
most jurors have made up their minds before retiring to the jury room
serve to support the overall Klonoff and Colby theory: It is not what goes
on in the jury room that, counts.,

Few Answers About How Jurors Think

In recognizing that jurors cast a "mental ballot" before deliberation,
social scientists also recognize that jurors are not merely "passive record-
ers" of information which is placed before them during the course of a
trial. Rather, jurors actively process the information as they receive it.34

Beyond this recognition, however, social scientists have offered very little
documentation about how individual jurors process the information they
receive. As two researchers noted in their evaluation of the various juror
decision making models, these models tend to "ignore important compo-
nents of the juror's courtroom task."3

The "most striking" failure of the juror decision making models noted
by the researchers was that they failed to account for the context in
which information is assessed by the individual juror.8 Other writers who
have looked at the jury decision making process have reached similar con-
clusions. Two such authors identified "a deficiency in the analysis of legal
decisionmaking: the type of cognitive task performed by trial factfinders
is not very well understood." 7

In The American Jury Kalven and Zeisel recognized the difficulty of
understanding, and explaining how individual jurors arrive at their deci-
sions when they remarked, "If the theory of this book is correct, the real
cause of a juror's decision will be in many instances a factor he himself is

32. Leigh, A Theory of Jury Trial Advocacy, 1984 UTAH L. REv. 763, 804 (1984).
33. Id.
34. J. FREDERICK, THE PSYCHOLOGY OF THE AMERICAN JURY 289 (1987).
35. Pennington & Hastie, Juror Decision-Making Models: The Generalization Gap, 89

PSYCHOLOGICAL BULL. 246, 279 (1981).
36. Id.
37. Wasserman & Robinson, supra note 23, at 112.
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only dimly aware of and perhaps unable to articulate."38 Others have
stated the case more broadly: "[V]ery little is known about human infer-
ential reasoning."'' Another writer cautioned that "it "is important to
keep in mind, though, that the psychological investigation of procedure
has just begun. Like much of the law, the law of procedure is based to a
large extent on untested assumptions about how people behave.""' Given
the lack of conclusive studies available concerning individual jurors' cog-
nitive processes, Klonoff and Colby's basic assumptions about how jurors
receive evidence are presently no more, nor any less, probable than .other
theories offered about juror decision making.

The Story Model

Although the basic models of jury decision making have been criticized
for failing to consider adequately the context in which jurors assess infor-
mation," the story model has recently received. considerable attention. A
trio of researchers concluded that the story model "provides a complete
psychological account of cognitive processing in juror decision making."'
The story model works with a number of assumptions set forth in Spon-
sorship Strategy.

As noted previously,'3 proponents of the story model have maintained
that juries reduce criminal trials to story form and process the informa-
tion received during the trial in accordance with how it fits within that
story." In discussing the story in the context of trial, one such theorist
stated that "every question and every rhetorical move has a tactical value
for the overall strategy of producing a structurally complete and consis-
tent story.'4 This assertion coincides with Klonoff and Colby's theories,
most notably with regard to an advocate's opening statement. "An advo-
cate should organize his' opening statement around his interpretation of
the facts, namely, his theory of the case. His theory should be highlighted
early in his presentation, and he should attempt to show how each wit-
ness and each piece of evidence advance that theory."'4

38. H. KALVEN & H. ZiEsEL, supra note 24, at 486.
39. Schum & Martin, Formal and Empirical Research on Cascaded Inference in Juris-

prudence, 17 LAw & Soc'y Rzv. 105, 107 (1982).
40. Lind, The Psychology of Courtroom Procedure, in THE PSYCHOLOGY OF THE COURT-

ROOM 14 (N. Kerr & R. Bray eds. 1982).
41. Pennington & Hastie, supra note 35, at 279.
42. R. HASTIE, S. PENROD & N, PENNINGTON, supra note 31, at 23.
43. See supra text accompanying notes 20-21.
44. Bennett, supra note 20.
45. Id. at 313.
46. R. KLONOFF & P. COLBY, supra note 2, at 34.
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The rationale which Klonoff and Colby proffer in support of strong
opening statements is that the opening statement is "the starting point
for the jury's discounting process."' 7 While advocates of the story model
offered similar advice,'s they offered a different theory in support of their
position. Jurors, according to these advocates, require a framework from
which to operate.'" The two theories are compatible.

One story model advocate postulated that as information is received by
a juror, the information is defined within the story framework, connected
to other elements by way of inference, and assessed in terms of its credi-
bility.50 According to this model, evidence, once assimilated by a juror,
will either be sufficient to cause the juror to re-evaluate his story or it will
be ineffective, leaving the juror's story intact. The repeated focus of
Sponsorship Strategy on the use of only strong evidence, and omission of
weak or neutral evidence, squares with this supposition. In terms of the
story model, weak or neutral evidence will not cause a juror to re-evaluate
his story and thus has no value to an advocate. Likewise, according to
Klonoff and Colby, weak or neutral evidence "has no realistic chance of
swaying an otherwise adverse jury to vote in his favor."' 1

Some Parting Thoughts

Both Sponsorship Strategy and the story model, by keying into the
importance of using only strong evidence, offer another message about
trial strategy: Keep the process simple. While their justifications differ,
both theories support a view of trial advocacy that is uncomplicated and
uncluttered. As one author noted, "The inferential power of stories is evi-
denced by the comparatively small number of facts needed to transmit an
adequate impression in story form of most events or experiences. ' 52

Although justified in terms of sponsorship costs rather than the story
model, Klonoff and Colby clearly advocate a simple, uncluttered trial
strategy. By methodically outlining how every unnecessary or repetitive
move translates into a negative assessment by the jury, the authors
sharply outline the importance of offering the jury an uncomplicated ver-
sion of events. Klonoff and Colby would agree with another group of writ-
ers who suggested that a winning lawyer leaves behind "excess baggage,"

47. Id. at 169.
48. See, e.g., Leigh, supra note 32, at 804 ("[M]ake detailed opening statements with

unambiguous offers of proof on the critical issue.").
49. Bennett, supra note 20, at 313.
50. Id. (Assigning sponsorship costs to information as it is received by the jury could

conceivably be accomplished by way of one, two, or all three of these operations.)
51. R. KLONOFF & P. COLBY, supra note 2, at 80.
52. Bennett, Storytelling in Criminal Trials: A Model of Social Judgment, 64 QJ.

SPEzEcH 1, 4 (1978).
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including the "bewildering array of trivia" on which lawyers tend to focus
at trial. 8 There is clearly strong support for simple trials. 4 As one judge
noted, "The feedback I get from jurors convinces me that they have high
expectations and a low tolerance for incompetence. They are not there by
choice, and they want their time put to good use." 55

If simple, uncomplicated jury trials are desirable,"8 why do attorneys
continue to offer repetitious, nonessential information to jurors? In nearly
every explanation of how sponsorship strategy works, Klonoff and Colby
concomitantly identify reasons for why their advice might not be fol-
lowed. The authors emphasize, for instance, the importance of not over-
trying a case, but the authors also note that while most attorneys know
this rule, they deliberately ignore it because they are "fearful of omitting
any favorable evidence." '

Because it espouses deviation from long-standing principles, Sponsor-
ship Strategy's very essence may also be its downfall. In spite of the im-
pressive reasoning that Klonoff and Colby offer, and some support within
the social science field, one might well wonder how many attorneys, espe-
cially novice litigators, will be willing to fly in the face of tradition in
order to embrace sponsorship theory. If, for example, as the authors sug-
gest, "virtually all of the leading trial manuals advise attorneys to bring
out the weaknesses in their own cases,"58 how likely is it that litigators
will ignore the advice of the leading trial manuals in favor of sponsorship
theory?

There is something compelling about the way in which Klonoff and
Colby present their assertions that makes one long for the opportunity to
put them to the test. But, in spite of the authors' considerable efforts to
create a framework that offers a modicum of certainty about how to win
over a jury, there remains an element of risk in departing from traditional
notions of trial practice. The litigator is ever-conscious that should he
take the risk and lose, the loss may have repercussions for his career and
his reputation, as well as his client's welfare. It is perhaps the recognition
of this heavy burden that causes the litigator to use all evidence, however

53. Jacobson, Selander & Gudel, Talking to Juries: The Inner Game, TRIAL DIPL. J.,
Summer 1986, at 21, 24.

54. See, e.g., Rubendall, Keep It Simple, FOR THE DEF., Mar. 1987, at 12.
55. Cramer, Probing the Mind of the Juror, TRIAL DIPL. J., Summer 1980, at 5 (quoting

U.S. District Judge, N.D. Ill., John E. Grady).
56. Klonoff and Colby suggest that if more attorneys were to employ sponsorship theory,

the entire judicial system would benefit: "Marginal and irrelevant witnesses would not be
subpoenaed and called for trial. Elaborate but irrelevant exhibits would not be prepared and
used .... the whole goal of the adversary system-to promote the search for truth-would
ultimately be advanced." R. KLONOVF & P. COLBY, SUPRA note 2, at 290-91.

57. Id. at 62.
58. Id. at 12.
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marginal its value, and to voice all objections, however futile. When the
stakes are high, the litigator who is forced to choose between two risks
can be expected to prefer the comfort of convention over the new and
untried.

Klonoff and Colby offer a plausible analysis of how jurors view evidence
and advocates. What remains to be seen is whether the analysis is suffi-
ciently convincing to persuade litigators to abandon the security of other
commonly accepted methods in support of the tactics espoused by Spon-
sorship Strategy.
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