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I.
The notion of the Rule of Law dates from the beginnings of political
thought in the western world. In many ways it has had a curious career,
for the concept has inspired hyperbole and bombast while, at the same
time, generating some of our most sensitive meditations on the nature of
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law and the relation of individual rights to the exercise of political power
and authority.
The rule of law phrase is not of ancient lineage. It is said that the
phrase was first popularized in mid-nineteenth century by the Vinerian
Professor of Law at Oxford and influential commentator on the English
Constitution, Albert Venn Dicey.1 But the ideal of a political society in
which law limits and guides the exertion of power by representatives of
the state dates- from the beginnings of systematic thought, and was given
expression even in the popular literature of the ancient Greeks. A character in a play by Euripides informs us that nothing is more hostile to a city
than a despot. But, he continues, "when the laws are written down, rich
and poor alike have equal justice, and it is open to the weaker to use the
same language to the prosperous when he is reviled by him, and the
weaker prevails over the stronger if he has justice on his side." 2 Aristotle,
in turn, asserts that "he who bids the law rule may be deemed to bid God
and Reason alone rule, but he who bids man rule adds an element of the
beast; for desire is a wild beast, and passion perverts the minds of rulers,
even when they are the best of men. The law is reason unaffected by
desire."'3 The last sentence is sometimes translated even more strikingly:
"Accordingly law is intelligence without appetite.' Marcus Aurelius
dreamed of a polity in which there is the same law for all, "a polity administered with regard to equal rights and equal freedom of speech" and
of a "government which respects most of all the freedom of the
governed."
The legality ideal survived the dark ages, and one discovers Bracton in
the thirteenth century asserting that even the King rules sub Deo et lege,
under God and the law.6 Four centuries later John Locke argues that the
end of law "is not to abolish or restrain, but to preserve and enlarge freedom." 7 Rousseau asserts that the civil state makes moral liberty possible:
1. It is asserted that although Dicey popularized the phrase, he did not originate it.
Arndt, The Origins of Dicey's Concept of "The Rule of Law," 31 AUST. L.J. 117 (1957).
Dicey's career is reviewed in R. COSGRovE, THE RULE OF LAW: ALBERT VENN DICEY (1980).
See AV. DICEY, INTRODUCTION TO THE STUDY OF-THE LAW OF THE CONSTITUTION 202-03 (10th
ed. 1960).
2. Euripides, The Suppliants (E. Coleridge trans.), in 5 GREAT BOOKS OF THE WESTERN
WORLD 258, 262 (1952) [hereinafter GREAT BOOKS].
3. Aristotle, Politics (B. Jowett trans.), in 9 GREAT BOOKS 445, 485 (1952).
4. Weinrib, The Intelligibility of the Rule of Law, in THE RULE OF LAW: IDEAL OR IDEOLoGY 59, 60 (Hutchinson & Monahan eds. 1987).
5. Aurelius, The Meditations of Marcus Aurelius Antoninus (G. Long trans.), in 12
GREAT BOOKS

253, 254 (1952).

6. 2 H. BRACTON, ON THE LAWS AND CUSTOMS OF ENGLAND 305 (S. Thorne trans. 1968).
7. Locke, An Essay Concerningthe True Original Extent and End of Civil Government,
in 35 GREAT BOOKS 25, 37 (1952).
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"the mere impulse of appetite is slavery, while obedience to a law which
we prescribe to ourselves is liberty." In the nineteenth century John Stuart Mill refers to "that government of law, which is the foundation of all
modern life . ..

."

Even such a truncated tour of the great books illustrates the persistence of the legality ideal in western thought, and provides grounding for
our traditional political values or, some might say, our traditional piety.
In fact, modern attitudes toward the rule of law concept are diverse, including not only dedication and devotion but also insouciance, skepticism, and even hostility. The range of attitudes and understandings of the
rule of law supports a recent characterization of the concept as "the willo'-the wisp of political history."10 Most thoughtful members of western
societies freely endorse the aspirations given expression in the legality
ideal, although many doubt the possibility of their full and satisfactory
realization in the actual circumstances of social and political life. To use
the Aristotelian language, many of us see much "desire" and "appetite,"
as well as reason, in the routine administration of justice, even at the
highest levels. Rule of law issues manifest themselves in the contemporary world in many guises. Those who lived through the Vietnam era will
recall questions raised by opponents of the war concerning the limits of
legal obligation and the compelling demands of individual conscience."
These and similar issues have again surfaced in the 1990s. There are
times, however, when events compel virtually unanimous recognition of
the central importance of the legality concept for societies valuing individual rights and autonomy. The years surrounding the Second World
War were such a period. Confronted by the stark realities of the European dictatorships; most persons living in the western democracies renewed their allegiance to law as a necessary instrumentality to contain
unbridled political power. For many persons the war could be said to
have been fought in defense of the rule of law. A statement by Bertrand
8. Rousseau, The Social Contract or Principlesof PoliticalRight (G. Cole trans.), in 38
GREAT BOOKS 387, 393 (1952). On a different occasion Rousseau asserted:
It is to law alone that men owe justice and liberty ....
It is with this voice alone
that political rulers should speak when they command; for no sooner does one
man, setting aside the law, claim to subject another to his private will, than he
departs from the state of civil society, and confronts him face to face in the pure
state of nature, in which obedience is prescribed solely by necessity.
Rousseau, A Discourse on PoliticalEconomy (G. Cole trans.), in 38 GREAT BOOKS 367, 370
(1952).
9. Mill, Representative Government, in 43 GREAT BOOKS 327, 339 (1952).
10. Hutchinson & Monahan, Introduction, supra note 4, at ix.
11. For a collection of papers commenting on legality issues as perceived at the time, see
Is LAW DEAD? (E. Rostow ed. 1971); see also Allen, Book Review, 70 MmIH. L. REv. 766
(1972).
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Russell published just before the outbreak of hostilities in Europe captures both the tthought and feeling of the time. "There must be power
S.. ," he wrote. "But if human life is to be, for the mass of mankind,
anything better than a dull misery punctuated with moments of sharp
horror, there must be as little naked power as possible.""2
The literature of the rule of law is voluminous. Not long ago an energetic young librarian in my home institution supplied me with a sixty-one
page bibliography of books, articles, and book reviews, the titles of which
contain the words "the rule of law." There must be scores of other publications dealing at length with the topic with titles that do not employ the
phrase.'A considerable portion of ,the literature is definitional in character. It is not part of my purpose in these remarks to attempt a comprehensive jurisprudential definition of the legality concept, but it is important to the discussion that follows to note some of the recurring ideas
expressed in the literature of the rule of law.
The core of the legality concept, as it has been widely understood, consists of a series of interrelated propositions and requirements, which, in
the aggregate, may be seen as the formal attributes of the rule of law. One
can best begin a brief summary of the attributes by reference to the familiar maxim, nuila poena sine lege-no punishment without preexisting
law.1 The principle of prospectivity so enunciated is given clearest expression in American constitutional provisions barring enactment of ex
post facto laws."' Obviously, however, the prospectivity requirement and
the principle of notice it expresses have applications far wider than to
situations in which the state literally applies penal sanctions created only
after the accused acted. Market economists, for example, have emphasized the importance of the clarity and stability of legal regulations to the
conduct of economic enterprise."'
Again, a body of law may be stated so generally and ambiguously as to
create perils of entrapment comparable to those caused by ex post facto
laws. But even clearly articulated laws are not sufficient if the laws are
12. B. RUSSELL, POWER 104 (1938).
13. For further consideration of the nulla poena principle, see the present paper's companion piece, Allen, The Erosion of Legality in American Criminal Justice: Some LatterDay Adventures of the Nulla Poena Principle,29 ARiz. L. REV. 386 (1987); see also J. HALL,
GENERAL PRINCIPLES OF CRIMINAL LAW 27-70 (2d ed. 1960); Zupancic, On Legal Formalism:
The Principle of Legality in Criminal Law, 27 Loy. L. REV. 369 (1981).
14. E.g., U.S. CONST. art. I, § 9, cl.
3 and § 10, cl. 1.
15. [S]tripped of all technicalities [the rule of law] means that government in all its
actions is bound by rules fixed and announced beforehand-rules which make it
possible to foresee with fair certainty how the authority will use its coercive powers in given circumstances, and to plan one's individual affairs on the basis of this
knowledge.
F. HAYEK, THE ROAD TO SERFDOM 54 (1944).
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inaccessible to those whose conduct the state seeks to influence. Accessibility of law in the conditions of modern social life must mean more than
mere publication of statutes and judicial opinions. Frequently reasonable
and good faith efforts to discover what the law is fail, and often persons
discover themselves in violation of penal regulations, the existence of
which they had no reason to suspect." The unwillingness of many courts
to withhold penal sanctions -in
such cases appears to express a judgment
that the rule of law may be a luxury too expensive to afford."'
The rule of law encompasses more than the form and accessibility of
laws; it is necessarily concerned with the interpretation and application of
law. Accordingly, the independence of the judiciary from executive domination has been universally associated with the legality principle in the
modern era. "In order to make every individual feel himself perfectly secure in the possession of every right which belongs to him," Adam Smith
wrote, "it is not only necessary that the judicial should be separated from
the executive power, but that it should be rendered as much as possible
independent of that power."' 8 The implications of an independent judiciary extend beyond the avoidance of gross interferences by the executive
in the performance of judicial functions. Judges are granted independence in order freely to apply the rule of law. A judge who voluntarily
surrenders his freedom and adheres to the supposed interests of executive
power at the expense of the rule of law, subverts the necessary independence of the judiciary. Unfortunately, some judges, in an era of great and
understandable popular concern about crime and its suppression, have
been induced to seek public favor by sacrificing their freedom to be
guided by the rule of law.' "
Attainment of the rule of law is also conditioned on the nature of the
judicial or administrative proceedings in which law is applied. Well-articulated and accessible laws do not compensate for basic failures in the
processes of adjudication. Fair trial and the entire panoply of procedural
due process are important, not only to the achievement of justice in particular cases, but also to the realization of legality throughout the system.
16. E.g., People v. Marrero, 69 N.Y.2d 382, 507 N.E.2d 1068 (1987); Lambert v. California, 355 U.S. 225 (1957).
17. Thus, in a particularly appealing case for exculpation on grounds of mistake of law,
the Court of Appeals of New York denied the defense on the ground that to do so would
"create legal chaos." Marrero, 69 N.Y.2d at 389, 507 N.E.2d at 1071. The conservatism of
the American Law Institute's MODEL PENAL CODE on these issues is one of its least attractive features. See MODEL PENAL CODE § 2.04(3) (1962).
18. Smith, Of the Revenue of the Sovereign or Commonwealth, in 39 GREAT BOOKs 301,
314 (1952). Locke employs the phrase "indifferent and upright judges." Locke, supra note 7,
at 54.

19. Cf. Allen, A Serendipitous Trek Through the Advance-Sheet Jungle: Criminal Justice in the Courts of Review, 70 IOwA L. REv. 311 (1985).
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In the criminal cases we have discovered that the rule of law is most
likely to be achieved through the operation of a vigorous adversary process. It follows that factors that cripple the functioning of the adversary
process are threats to the legality ideal."0 Thus, we must be concerned to,
compensate for poverty and other factors that deny adequate representation to the criminally accused and to provide other resources necessary
for legitimate resistance to official accusations of crime.2 1 Again, such
measures are essential to protect the rights of individuals caught up in
the toils of criminal prosecutions; but they are equally important in satisfying basic systemic concerns.
Finally, there are problems of containing the exercise of discretion of
those to whom the law delegates power.2 2 Concerns about the clarity of
legal regulations are not limited to notifying individuals and groups
within the community of the acts and omissions that will trigger the repressive powers of the state. To the extent possible, the law must also
provide direction to administrative personnel, prosecutors, and the police
in the exercise of their discretionary authority. Failures of our law to deal
conscientiously and effectively with these problems result in wide areas of
governmental regulation hardly affected by the rule of law and therefore
characterized by administration without law. It should not be overlooked,
moreover, that the legality ideal presupposes that legislative law will
achieve a degree of clarity and precision adequate to provide judges with
clear definitions of their authority and to limit the processes of statutory
"interpretation" within the confines of democratic lawmaking.
20. POVERTY AND THE ADMINISTRATION OF FEDERAL CRIMINAL JUSTICE 10-11 (Gov't Printing Off. 1963):
The essence of the adversary system is challenge. The survival of our system of
criminal justice and the values which it advances depends on a constant, searching, and creative questioning of official decisions and assertions of authority at all
stages of the process. The proper performance of the defense function is thus as
vital to the health of the system as the performance of the prosecuting and adjudicatory functions. It follows that insofar as the financial status of the accused impedes vigorous and proper challenges, it constitutes a threat to the viability of the
adversary system. We believe that the system is imperiled by the large numbers of
accused persons unable to employ counsel or to meet even modest bail requirements .... The loss to the interests of accused individuals, occasioned by these
failures, are great and apparent .

. .

. Beyond these considerations, however, is

the fact that the conditions produced by the financial incapacity of the accused
are detrimental to the proper functioning of the system of justice and that the loss
of vitality of the adversary system, thereby occasioned, significantly endangers the
basic interests of a free community.
21. Id. at 12-124.
22. This point has been slighted in some of the literature. It has been appropriately
emphasized in Raz, The Rule of Law and Its Virtue, 93 LAw Q. REv. 195 (1977); see also A.
MATTHEws, FREEDOM, SECURITY, AND THE RULE OF LAW 6-7 (1986).
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The foregoing attempts, a brief summary of what have been identified
as the formal attributes of the rule of law. Obviously much more could
profitably be said, and no doubt important considerations have been
slighted or.omitted.2 8 Some of the most lively discussions in the literature
today, however, assume substantial consensus on the formal attributes of
legality, and move to the question of whether the rule of law concept, to
be meaningful in the modern era, must be expanded to include a range of
basic human rights. In short, must the legality ideal specify certain requisites of the content of the law, as contrasted to its form and'
administration?
It is probably true that much thought given the rule of law in the western world rests on' the tacit assumption that the law that rules .contains
legal protections of the sort provided in the Bill of Rights and the fourteenth amendment of the United States Constitution."' Hence the rule of
law may be assumed to encompass' basic human rights. Yet in many parts
of the world today and in the recent past no such premise is available. If
the political society is a tyranny, then the law of the regime becomes an
instrumentality of tyranny. Assuming, what is far from the case, that
South Africa's so-called security legislation were a model of clarity, reflecting many of the formal requisites' of legality just discussed, the laws'
purposes are nevertheless destructive of human values; for the purposes
include the suppression of speech, press, and other forms of political participation, banishment, detention, and the permanent subjugation of a
majority of the population to inferior status. 2 In such a society, the very
rationality and effectiveness of its law becomes a calamity rather than a
virtue.
The recruitment of law to achieve the ends of a totalitarian regime has
been most carefully described in Ernst Fraenkel's study of Nazi Germany,
a work worthy of rereading a half-century after publication." The writer
perceived in Germany what he described as a dual state: a "prerogative
state" ruled by political and police dictates and a "normative" state in
which the rule *of law operated.2 7 The Nazis, primarily to encourage economic productivity, accepted the system of private property and provided
for the making and enforcement of private contracts, control of labor,
23. One such point may well be Dicey's strong emphasis on the equality of all persons
and classes before the law. A.V. DicEY, supra note 1, at 202-03.
24. This seems rather clearly to have been true of Dicey who tended to equate the rule
of law with the existing law and constitutional practices of England at the time he wrote.
AN. DICEY, supra note 1, at 187-88, 195-96; see also Shklar, Political Theory and The Rule
of Law, in THE RULE OF LAW: IDEAL OR IDEOLOGY 1, 6 (Hutchinson & Monahan eds. 1987).
25. For a detailed and enlightening discussion of the South African legislation, see A,
MATTHEWS, supra note 22.
26. E. FRAENKEL,THE DUAL STATE (1941).
27. Id. at 38-41.
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regulation of unfair competition, and the like." All such matters were rel-

egated to the ordinary courts to be governed by pre-existing legal norms;
in these areas the courts were permitted to function without interference,

except, of course, when the political authorities determined that dominant interests of the regime were at stake.' The system was intended to
support the Nazis' claim that the regime was a government of law,"0 to
obtain the advantages of economic productivity, and to purchase the support of the business community through the quid pro quo of a rule of law
in those areas presumably of greatest interest to that community.

No doubt there are other reasons for the emergence of versions of the
rule of law in the Nazi state and in other tyrannical regimes. There is an
infinite variety of issues that must be resolved in any operating society,
issues relating to property interests, economic activity, and family relations. How most of such issues are resolved may be a good deal less important to an authoritarian regime than that there be a body of norms
available for their expeditious resolution. The political authorities possess

no set of principles and norms adequate to achieve these purposes, and
hence, to a greater or lesser extent they must resort to already established
norms in broad areas of social life. Thus some version of the rule of law,
however truncated and distorted, becomes necessary to the functioning bf
tyrannical societies.31
Despite the proven ability of totalitarian regimes to conscript versions
of the rule of law to their own oppressive purposes, some have strongly
urged that the rule of law concept should be limited to its formal attributes, particularly to the proposition that the law, whatever its purposes

28. Id. at 73, 78.
29. "From this follows the principle that the presumption of jurisdiction rests with the
Normative State. The jurisdiction over jurisdiction rests with the Prerogative State." Id. at
57.
30. See A, MA HEWS, supra note 22, at 1.
31. Why do political regimes capable of exercising naked power consent to be
bound by bodies of legal principle? . . . Part of the answer must lie in the fact
that, although the law limits the volition of such .regimes, it offers advantages to
the rulers as well as the ruled. The exercise of naked power may often impose
unacceptable costs on the regime ....

More importantly, however, governmental

power is simply incapable of dealing with the multitude of issues emerging from a
complex society without some kind of standardization of response. Just as the
theologians in the eighteenth century found more comprehensible a God who rules
through natural law than one who exercises an infinity of discrete volitional acts,
so also political, regimes, even those apparently possessed of unlimited powers,
have found the law to be indispensable; for it affords essential economies of effort
and resources.
Allen, The Law As a Path to the World, 77 MIcH. L. REV. 157, 161-62 (1978).
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and effects, be capable of guiding the behavior of its subjects. 3 Maintenance of human rights is obviously a vital objective, it may be argued, but
to enlarge the rule of law concept to include the very distinct human
rights issues only contributes to confusion of thought. The position may
be strengthened by noting that there has been no consensus on which
rights are to be considered integral parts of the rule of law. The tendency
toward imperialistic expansion of the concept is well illustrated by the
report of the International Congress of Jurists, issued in 1959. The Delhi
Report, as it has come to be known, equated the rule of law with fulfillment of virtually all human needs and aspirations; in effect, it includes
within the concept an agenda for a socialist society.33 Such an effort to
identify the rule of law with so wide a range of objectives, most of which
remain hotly disputed in the arenas of democratic politics, deprives the
rule of law of specific meaning, and denies it important support from
many groups and constituencies.3 '
Despite the warnings against over-expansion of the legality ideal, however, some linkage of the concept with certain basic human rights of personal security and political participation seems required. The rule of law
is not simply an analytical category; for many it is, on the contrary, a
political symbol and an expression of long-denied aspirations. Persons living in central Europe in the 1930s and many in developing countries today have suffered injury from the law of oppressive political regimes. For
such persons a notion of law separated from protection of human dignity
and autonomy offers no allure. As with many other subjects, the matter
has perhaps been best expressed by Edmund Burke. "People crushed by
law," he wrote, "have no hope but from power. If laws are their enemies,
they will be enemies to law; and those who have much to hope and nothing to lose, will always be dangerous more or less.""0 They will be dangerous, it may be added, in a variety of ways, including that of imperiling the
values ensconced in narrower conceptions of the rule of law.
In the remarks that follow I shall be speaking only of a limited spectrum of rule of law issues. The issues are not those of most immediate
concern to emerging political communities, but, rather, are some that
32. Raz, supra note 22, at 198: "Let us ... return to the literal sense of 'the rule of law.'
It has two aspects: (1) that people should be ruled by the law and obey it, and (2) that the
law should be such that people will be able to be guided by it."
33. REPORT OF THE INTERNATIONAL CONGRESS OF JURISTS (New Delhi ed. 1959) clause 1:
The function of the legislature in a free society under the Rule of Law is to create
and maintain the conditions which will uphold the dignity of man as an individual. This dignity requires not only the recognition of his civil and political rights
but also the establishment of the social, economic, educational and cultural conditions which are essential to the full development of his personality.
34. A. MATTHEWS, supra note 22, at 13.
35. Letter to Honorable C.J. Fox (Oct. 8, 1777).
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confront contemporary American society. What I shall be saying is
founded on the assumption that the aspirations implicit in the legality
ideal are correct and worthy of support; a society in which political power
is guided, and limited by law is a necessary objective of a modern democratic community. Moreover, I believe the overwhelming majority of our
citizens share the aspirations. Most of us, even those most aware of our
failures fully to realize the legality ideal, prefer to live in a society that
aspires to the rule of law than in one in which the ideal is openly rejected.
It cannot be ignored, however, that individuals and groups among us,
including some in the American law schools, emphatically reject the legality ideal, and denounce the rule of law concept as little more than a cloak.
to camouflage the oppressions of a rapacious capitalist society. 6 My purposes do not include elaborate consideration of the propositions advanced
by the critics, but a word in passing may be allowed. The position, as I
understand it, is based in large measure on an insight already identified
in these remarks: Law may be conscripted by an oppressive regime, and
when this occurs the rule of law will be employed for oppressive ends. It
would be foolish, I believe, to deny that in American society law has
sometimes been employed for ends degrading to human dignity and autonomy. 7 The support given by state and federal courts in the first half
of this century to "private" systems of racial residential segregation,3 8 for

example, constitutes a dark chapter in American legal history. Yet such
movement toward racial justice as has been achieved (and how much has
occurred is surely a subject for legitimate debate) has been gained largely
through the agency of law. One will freely respect the motivations of
those possessed of a vision of a more benign society and one more inclusive of persons to share its benefits. But in seeking to realize the vision by
eroding the systems of thought and institutional foundations on which
the rule of law rests, the critics are proposing an enormous wager. The
gamble is that the vision can be achieved through the weakening of such
devices as we possess to contain the rule of unfettered political power.
The reasonableness of such expectations seems wholly unsupported by
historical experience, and most persons are, therefore, likely to conclude
that the wager cannot responsibly be made.
The principal problems surrounding the law of the pluralistic American
society, despite its manifold failures and sins of omission, are not those of
deliberate suppression of human rights. The problems are the very different ones, it seems to me, of insouciance toward implementing the rule of
law in various aspects of American society. The apparent unconcern is
36. E.g., R. UNGER, LAW IN MODERN SocIETY passim (1976).
37. Allen, Remembering Shelley u. Kraemer: Of Public and Private Worlds, 67
L.Q. 709, 729-32 (1989).
38. Id. at 734-35.

WASH.
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scarcely reflective of a history of oppressive uses of legal power by American ruling classes; our apathy toward the rule of law probably reveals the
exact contrary. The relative infrequency of serious assaults by American
law on basic human values has lulled us into lethargy concerning the abusive use of power by officials occupying public positions.
In the course of his ruminations on the rule of law, Dicey assigned
dominant importance to the "predominance of the legal spirit."' . In so
stating he sounded a note struck much earlier. Aristotle, writing near the
beginnings of western political thought, urged the importance of the habit
of legality and of training young persons in the spirit of the constitution. 0 The rule of law is not simply a concept appropriate for jurisprudential disputation. It is an operative principle, one that attains its real
significance only as it is expressed in the life of the society that espouses
it. The most important questions that can be asked about the rule of law,
therefore, are pragmatic ones: How vital is the habit of legality in American society, and how can the ideal be reinvigorated in areas in which the
vitality is low? The remarks that follow constitute small efforts to speak
to these issues. They are confined largely to examining certain aspects of
American criminal justice. As a veteran criminal law teacher, I am happy
to recruit the high authority of Montesquieu in support of this emphasis.
"It is. . . on the goodness of criminal laws that the liberty of the subject
principally depends," he wrote. "The knowledge already acquired . . .
concerning the surest rules to be observed in criminal judgments, is more
interesting to mankind than any other thing in the world." ' Prudence
might counsel me to rely on the point as Montesquieu has stated it, but I
shall add a brief word on the appropriateness of examining the administration of criminal justice in any estimate of the vitality of the rule of law.
The legality ideal confronts its sternest tests in the areas of criminal justice. This is true for at least two reasons: First, the implications of arbitrary exertions of state power are particularly somber here because of the
severity of the sanctions administrated by the criminal law and of the
status-degrading potency of criminal proceedings. Second, the threat of
crime and the outrage it produces tempt officials to perpetrate and the
public to approve carelessness toward and sometimes disregard of the legality of their efforts at crime suppression. Criminal justice, therefore,
may provide vivid evidence of the health of the legality ideal in contemporary American society.

39.
40.
41.

A.V. DICEY, supra note 1, at 195.
Aristotle, supra note 3, at 512; see also Shklar, supra note 24, at 3.
Montesquieu, The Spirit of Laws, in 38 GREAT BOOKS 1, 85 (1952).
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II.
This portion of the remarks will glance briefly at two sorts of legality
problems in American criminal justice. The first of these involves those
areas characterized by a striking paucity of law, and sometimes a total
absence of legal norms. A second cluster of problems are those created by
courts and legislatures as they enact and apply penal statutes. The two
categories are not wholly distinct and unrelated; they overlap and interact. Thus, failures in legislative articulation of the criminal law may often
provide occasion for decision making by police and prosecutors wholly
unguided by legal norms. The distinction, however, may have some utility
in visualizing the problems to which the discussion now turns.
If problems of the rule of law are to be effectively confronted, more
than conceptual analysis will be required; they must be approached in the
context of an operating society. The forms in which the problems emerge
and limitations on their satisfactory resolution are determined in important measure by the institutional setting. The institutions of criminal justice, in turn, are products of a history that may in important respects be
unique to the society in question. What is perhaps most striking in comparing the administration of American criminal justice with that of other
nations, including those nations embracing the Anglo-American legal tradition, is the extraordinary decentralization-one may say fragmentation-of criminal justice administration in the United States.' A large
metropolitan area may be policed by as many as one hundred separate
police systems, none of which is under effective legal constraint to integrate its efforts with those of other local departments or police agencies at
the county, state, and federal levels.' Integration of efforts among police,
prosecutors, and courts is also often rudimentary. In his 1975 study of the
Chicago police department, Kenneth Culp Davis found that conferences
on enforcement policy between prosecutors and high police officials rarely
took place, and that patrolmen's understanding of prosecutorial attitudes
and practices was often seriously deficient." In many localities, sometimes for understandable reasons, departments have traditionally been
42. Allen, The Judicial Quest for Penal Justice: The Warren Court and the Criminal
Cases, 1975 U. ILL. L.F. 518, 524; Allen, supra note 13, at 392-93.
43. R. CALDWELL, CRIMINOLOGY 309 (2d ed. 1965); Note, Disorganizationof Metropolitan
Law Enforcement and Some Proposed Solutions, 43 J. CRIM. L. & CRIMINOLOGY & POLICE
SCIENCE 63 (1952). This, of course, is not to say that cooperation among police agencies does
not occur. Integration of efforts at some level is prompted by public expectations and by the
awareness of police officials that it is necessary to their professional objectives.
44. K. DAvIs, POLICE DISCRETION 37-38, 48-50 (1975). The American Bar Foundation has
recently announced publication of a study concerning relations among agencies and interest

groups:

AMERICAN BAR FOUNDATION, CRIMINAL JUSTICE POLICYMAKING: BOUNDARIES AND BoR-

DERLANDS

18-19 (P. Manikas, J. Heinz, M. Trossman & J. Doppelt eds. 1990)..
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highly resistant to efforts at external regulation and control of police activities.' The difficulties encountered by high police executives when attempting to influence the actual behavior of patrolmen on the beat are
6
notorious.'
Just as the institutional arrangements through which the policing func-

tion is performed in the United States are resistant to centralized scrutiny and regulation, the exercise of prosecutorial powers has ordinarily
proceeded without external supervision or articulation of relevant legal
norms. In some American jurisdictions the local prosecutor is virtually
autonomous, possessed of an independent political power base, and fully
capable of eluding such minimal efforts at centralized supervision as may
be attempted. 47 In the federal system, the Department of Justice's regulation of local prosecutorial decision making may 'be more meaningful, but
in many cases, including some of the most important, the Department has
chosen to afford only minimal guidance. 4 It is true, of course, that
prosecutorial discretion is not wholly unconstricted, nor is it true that
such constraints as exist necessarily produce sounder outcomes, as when
decisions to initiate judicial proceedings are strongly influenced by the

media and public opinion. Many decisions, however, are of low public visibility and, therefore, escape effective scrutiny. Decisions concerning dismissal or reduction of criminal charges made in the course of plea bargaining may involve increasing participation and control by judges.'4

Standards to rationalize decision making have been voluntarily adopted
in some prosecutors' offices.50 On the other hand, as will soon be noted,
not all modern developments are in the direction of rule of law con-

45. Thus Professor Williams has suggested that the state statutes directing "full enforcement" of criminal laws were not intended as a constraint on police discretion so much as a
protection of the independence of police departments from improper external political influence. Williams, Police Rulemaking Revisited: Some New Thoughts on an Old Problem, 47
LAW & CONTEMP. PROBS. 123, 134, 181 (Autumn 1984).
46. F. ALLEN. THE CRIMES OF POLITICS 21-22 (1974).
47. The need for enhanced supervision of prosecutorial activity was expressed a quartercentury ago in THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT, THE CHALLENGE OF
CRIME IN A FREE SOCIETY 149 (1967): "States should strengthen the coordination of local
prosecution by enhancing the authority of the State attorney general or some other appropriate statewide officer and by establishing a State council of prosecutors comprising all
local prosecutors under the leadership of the attorney general."
48. Williams, Good Government by ProsecutorialDecree: The Use and Abuse of Mail
Fraud, 32 ARIZ. L. REv. 137, 145-46 (1990), points out that the United States Attorneys'
Manual, issued by the Department of Justice, provides little guidance to prosecutors in one
of the most important categories of federal prosecutions, that of mail and wire fraud.
49. A. Goldstein, The Victim and Prosecutorial Discretion: The Federal Victim and
Witness Prosecution Act of 1982, 47 LAW & CONTEMP. PROBS. 225 (Autumn 1984).
50. Influential in such developments has been A.B.A., STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE, COMPILATION 73-99 (1974).
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straints on prosecutorial decision making. Some, on the contrary, have
markedly enlarged the scope of unregulated power over persons and
property.
The institutional context of criminal justice is not static. Changes occur
over time, and significant ferment may be observed today. Such movement in the field, however, does not yet portend imminent changes in the
fundamental character of criminal justice in this country, the attributes
of which minimize the importance of legal norms and administrative scrutiny in the performance of official functions. These attributes are in sharp
contrast to the ways in which most other advanced societies administer
criminal justice. We lack institutions like the ministries of justice on the
European continent and in Japan or even the Home Office in Britain,
agencies concerned with the administration of criminal justice in its various aspects, and which centralize political responsibility for the decency
and efficiency of the system as a whole.' Absent in the United States is
what one commentator identified as a leading characteristic of West German policing: "the apparent decision-channelling effect of prior training,
professional incentives, managerial supervision on the job, and administrative and judicial review after the fact."' 2 The European models are in
many ways inappropriate to American circumstances, 5 but they provide
an important benchmark to measure our departure from the legality
ideal.
The institutional context of American criminal justice importantly influences the nature and difficulty of rule of law problems encountered in
the system, and is highly relevant to any appraisal of the habits of legality in our public life. We cannot repeal our institutional history, but
neither can we afford to abandon our efforts to achieve the more lawful
law that the legality ideal posits. 54 On the contrary, the institutional context creates the necessity for greater efforts. One vital area of concern is
51.

See, e.g.,

THE ROYAL NORWEGIAN MINISTRY OF JUSTICE, ADMINISTRATION OF JUSTICE IN

NORWAY (1957); R. JACKSON,THE MACHINERY OF JUSTICE IN ENGLAND passim (4th ed. 1964).

52. Linnan, Police Discretion in a ContinentalEuropean Administrative State: The Police of Baden-Wtrttemberg in the Federal Republic of Germany, 47 LAW & CONTEMP.
PROBS. 186, 186-87 (Autumn 1984).
53. Among the factors inhibiting centralized supervision of policing and prosecutorial
activity, of course, is the American federal system. The extreme decentralization of American law enforcement is sometimes regarded as a valuable obstacle to the securing of nationwide control of the internal police by groups intent on seizing dictatorial power. Although
the point deserves consideration, one may wonder whether the events surrounding such incidents as the Watergate affair and the formidable electronic capacities of federal security
agencies suggest vulnerabilities not cured by the fragmentation of criminal justice administration. Cf. J. BAMFORD, THE PUZZLE PALACE (1982).
54. Radin, A Juster Justice, a More Lawful Law, in ESSAYS IN HONOR OF O.K. McMuRRAY 537 (1927).
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that encompassing the discretionary exercise of police authority. The issues are extraordinarily complex, and nothing more than a suggestion of
their nature can be included in these remarks.
Approximately two decades ago the late Judge Skelly Wright wrote:
[I]n the area of criminal law, where the necessity for prospective rules is
most widely recognized, police, prosecutors,. judges, and parole officers
continue to arrest people on the basis of standards which are apparent
only to themselves. Under a criminal justice system which makes such
criminal ofconduct as petty gambling, possession of marihuana ...
fenses, a large proportion of the population becomes criminal. When the
law enforcement establishment picks and chooses on an ad hoc basis
which of these criminals are to be arrested and prosecuted, they are in
effect making up the criminal law as they go along .... 1
The comment graphically states rule of law concerns generated in the administration of American criminal justice. It does not identify the causes
of the practices deplored, or suggest alternative institutional arrangements, however; and, standing alone, may therefore lead to oversimplification of the issues.
For most persons not primarily concerned with criminal justice administration and some who are, the question of legal controls over police behavior focuses on efforts by courts to enforce constitutional limitations on
police activity through the device of the exclusionary rule. As is well
known, the Supreme Court of the United States is in the process of drastically limiting the intervention of courts in these areas, not only by curtailing the scope of the exclusionary rule, but also by significantly contracting the substantive protections of the fourth amendment itself. 6
What may not often have been noted is that the Current tendencies of the
Supreme Court result not only in the diminishment of constitutional
rights, but also a contraction of the rule of law; for in many areas the only
relevant law has been that of the fourth amendment. With the elimination of constitutional constraints, the police are relegated to the unmapped preserves of "reasonableness," unencumbered and unguided by
meaningful norms.
Police activity that is susceptible to regulation by the exclusionary rule,
however, constitutes only a small fraction (some say only two or three
percent) of the total.5 7 The exclusionary rule becomes'relevant when the
activity in question is directed to arrest and prosecution of criminal offenders. In fact,. many of the most important police functions have no
55. Wright, Beyond DiscretionaryJustice, 81 YALE L.J. 575, 590 (1972).
56. Junker, The Structure of the Fourth Amendment: The Scope of the Protection, 79
J. CRIM. L. & CRIMINOLOGY 1105 (1989).

57.

K. DAvis, supra note 44, at 127.
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such purpose.58 A large part of police activity has no direct relation to
criminal law enforcement at all.5° The police are heavily involved in the

direction of traffic, crowd control, the summoning and sometimes providing of medical services in times of emergency. 0 Even when the ultimate

goals are those of law enforcement, the discretion exercised is often directed to ends independent of arrest and prosecution of particular cases.
Issues must be resolved concerning the deployment of limited police resources-should the force be largely devoted to the solution of murders
on a college campus at the expense of routine patrol in other parts of the
city? Should the police engage in aggressive proactive intervention in the
community with reference to the drug traffic or restrict their responses to
particular offenses coming to their attention? Given that the resources of
personnel and money are wholly inadequate to enforce all the proliferating criminal statutes, which of the laws are to be given priority and which
largely ignored? Are "harassing" tactics, not intended to lead to criminal
prosecution, to be employed in efforts to control prostitution and
vagrancy?
The increasing perception in recent years of the remarkable scope of
police discretionary authority may assist in identifying the rule of law
problems." It has become clear that the task, in general, is not simply
that of eliminating police discretion. The enormous range of decision
making at all levels of police activity requires that discretionary authority
be exercised. No legal code could encompass all the circumstances
presented in a single day to a large metropolitan police department. What
is required is a body of articulate norms to guide discretion and to give
such assurance as is possible that discretion when exercised will advance
the values and ends of the society in which it occurs. Needed also is the
assurance of reasonable even-handedness in the applications of official
force. Both objectives presuppose the existence of effective administrative, and, on occasion, judicial, oversight of police operations.
The objective of a norm-guided exercise of police authority has proved
elusive. Certain advances, however, have been made, perhaps the most
familiar being the regulations of police use of firearms imposed by inter58. H. Goldstein, Confronting the Complexity of the Policing Function (publication
pending); Allen, Federalism and the Fourth Amendment; A Requiem for Wolf, 1961 Sup.
CT. REV. 1, 37-39 (1961); J. Goldstein, Police Discretion Not To Invoke the Criminal.Process: Low-Visibility Decisions in the Administration of Justice, 69 YALE L.J. 543 passim
(1960).
59. H. Goldstein, supra note 58 passim.
60. Id.
61. Much of the perception stems from the Pilot Studies of the American Bar Foundation's Survey of the Administration of Criminal Justice in the United States, conducted in
the mid-1950s. An appraisal of the influence of the survey on subsequent thought about the
policing function is under preparation, and will be published in the near future.
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nal departmental regulations. As the Supreme Court noted in limiting the
use of deadly force by police on persons fleeing felony arrest, many American police agencies had earlier and on their own initiative imposed restrictions on their members at least as rigorous as those found to be required by the fourth amendment. 2 Recent history, particularly the great
urban riots of the 1960s and 1970s, made clear that improvident use of
firearms in the ghetto sparks violent resistance and creates problems of
public order that police departments cannot contain.3 The problems created go well beyond those of violence, fire, and looting associated with
mass rioting. They also involve difficulties in day-to-day polie patrol. Effective policing of urban areas is largely dependent on the cooperation of
persons residing within the neighborhoods in notifying the police of the
commission of crimes and assisting in apprehending offenders. Police administrators have discovered that a widespread perception of unjustified
and reckless use of firearms by the police, more so than any other sort of
police behavior, is calculated to destroy the department's relations with
the community.' The application of stringent rules to control uses of extreme force by the police is thus seen as necessary to police self-interest
and to the functions 'they perform.
No comparable developments can be pointed to, however, in areas of
police discretion involving decisions not to apprehend and initiate criminal proceedings against some persons who have clearly violated the literal
terms of criminal statutes.ss Such discretion is and inevitably will be exercised by the police, if for no other reason than that the number and scope
of penal regulations enacted by legislatures exceed the enforcement capacities of police agencies. It is also true that the tacit legislative understanding underlying the passage of many criminal laws is that they will
not be literally enforced. Thus, few would demand that a seventeen-year
old should be arrested for curfew violation when it is clear that his presence on the streets after hours was caused only by the breakdown of the
bus on which he was riding. More serious questions arise when police abstain from arrests for social gambling in the home, even though the gambling law contains no such exemption. Questions arise, also, when an of62. Tennessee v. Garner, 471 U.S. 1, 18-19 (1985); see also C. MILTON, J.
G. ABRECHT, POLICE USE OF DEADLY FORCE 45-46 (1977).

HALLECK, J.

LARDNER &

63.

E.g., Comment, Criminal Justice in Extremis: Administration of Justice During the

April 1968 Chicago Disorder, 36 U.

CHI.

L.

REV.

455 (1969);

JANOWITZ, SOCIAL CONTROL OF

RioTs (University of Chicago Center for Policy Study, 1968); Mattick, Form and
Content of Recent Riots, 9 MIDWAY 3 (Summer 1968); Violence in the City-An End or a
Beginning? (Report of Governor's Commission on the Los Angeles Riots, Dec. 2, 1965).
64. Cf. Hudnut, The Police and the Polis: A Mayor's Perspective, in POLICE LEADERSHIP
IN AMERICA 26-27 (W. Geller ed. 1985); A. REISS, THE POLICE AND THE PUBLIC 114-15 (1971).
ESCALATED

65. For an indispensable discussion of these matters, see W.

LAFAvE, ARREST: THE DEcI-

SION TO TAKE A SUSPECT INTO CUSTODY (F. Remington ed. 1969).
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ficer, instead of arresting a juvenile caught in acts of minor vandalism,
sends the offender home with a warning. Should such discretion be exercised at all? If exercised, should it be that of the patrolman or of the
intake officer at the juvenile detention home? What assurances can be
given that discretion of these sorts will be exercised in an evenhanded
manner throughout the community? Typically, the departments are slow
to concede that discretion not to apprehend offenders is being exercised,
for they feel vulnerable to criticism from the media and the legislature
that their objectives are other than full enforcement of the criminal statutes. Because the discretion, which is rife, is not conceded, efforts to govern it are meager or nonexistent."
Perhaps the most striking proposal for locating police discretion within
a system of articulate norms is that which analogizes police departments
to federal administrative agencies. 7 The departments would be required
to formulate rules and regulations governing a broad range of police activity. The regulations would be made public, and the public would be
granted rights of participation in the hearings leading to their formulation. The regulations would be subject to reexamination through orderly
procedures for administrative and judicial review. The advantage claimed
for such measures are several. For the first time the departments would
be required to formulate policies involving discretionary authority and to
consider systematically issues that today are relegated to the patrolman
on the streets without guidance or direction. The system would possess
the advantages of candor and would transform what are today sub rosa,
low-visibility decisions to public exposure. Such a system, it may be argued, could contribute to the quality of criminal legislation. Comprehensive departmental rules, properly formulated, express the realities of law
enforcement; and their existence might educate legislators about what
may and may not be accomplished by statutory law. The result, accordingly, could be a written law more precise and effective, and one closer in
harmony with the legality ideal.
The proposals just described have not achieved the support no doubt
hoped for by those who advanced them in the 1970s. Some commentators
have urged that regulations governing police activity should not in the

66.

K. DAVIS, supra note 44.

67. See, e.g., K. DAVIS, supra note 44; McGowan, Rule-Making and the Police, 70 MIC.
L. REV. 659 (1972); Williams, supra note 45. Professor Wayne LaFave's two important contributions appeared too late for consideration in the preparation of this paper: Controlling
Discretion By Administrative Regulations: The Use, Misuse, and Nonuse of Police Rules
and Policies in Fourth Amendment Adjudication, 89 MICH, L. RE. 442 (1990); Constitutional Rules for Police: A Matter of Style, 41 SYRACUSE L. REV. 849 (1990).
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first instance stem from the police themselves s Some legislators have opposed a public posture adverse to the fiction of full enforcement. Certain
legislative measures have been enacted with the purpose, not of regulating police discretion, but rather, in certain areas,, of eliminating police
discretion altogether. Thus, in some states laws have been passed directing the police to arrest anyone believed guilty of domestic violence. 9
These categorical directions appear to have increased the numbers of arrests in those jurisdictions. The likely scenario is that the criminal justice
system will be surcharged with such cases, many of which are inappropriate for criminal processing. Accordingly, the discretion denied the police
is likely to be exercised by prosecutors and courts, and many of such
cases will not be pursued to final judgment."0
The problems of police discretion involving decisions not to invoke the
criminal process present the rule of law with some of its most serious
challenges. Hostility to discretion is not, enough, for it results in a stultifying rigidity and, in any event, is likely to prove futile; for necessary
discretion denied at one stage of the criminal process is likely to emerge,
sometimes sub rosa, at other stages. More affirmatively, discretion is not
to be scorned, for it is indispensable to the achieving of many vital social
objectives. Beyond this, public officials stripped of authority to take into
account the unique circumstances of an event or situation may be deprived of the power'to do justice. ' The proper posture is neither one of
rigid inflexibility nor that of irresponsible insouciance toward how the
formidable powers of the police are exercised. What are needed are norms
and supervisory procedures that allow the police to arrive at common
sense decisions and, at the same time, to guide discretion to outcomes
consistent with our most important values. The intricacy of the task perhaps explains our imperfect success in achieving the objective. But our
failures in these areas result in the persistence of important segments of
official activity characterized by a radical paucity of law.
As stated earlier, not all legality problems in American criminal justice
are those of a paucity or absence of law. At least as serious and intractable are the problems arising from the work of legislators and judges,
from criminal statutes, that is, that inhibit the rule of law and weaken the
habit of legality in the United States. Constraints of time require that
attention be confined largely to three modern federal statutes: the Rack68.

E.g., R. Allen, The Police and Substantive Rulemaking: Reconciling Principle and

Expediency, 125 U. PA. L. REv. 62, 67 (1976). For a critical history of the controversy, see
Williams, supra note 45.
69. Professor Herman Goldstein reports that as of 1990, ten American states had enacted such legislation. H. Goldstein, supra note 58.
70. Id.
71. Cf. F. ALLEN, supra note 46, at 87-89.
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eteer Influenced and Corrupt Organizations Act ("RICO"), the Mail
Fraud Act, and the Wire Fraud Act.2 I describe the Mail Fraud Act as a

modern statute advisedly, for although it was originally enacted in 1872
and has been operative longer than other important federal criminal legislation, it has in the interval been transformed through prosecutorial initiative and latitudinarian judicial readings into a statute that was not,
and probably could not, have been anticipated by Congress in the postCivil War era when it first became part of the federal criminal law.
Since we shall be considering how legislative law and its interpretation
may frustrate, rather than advance, the rule of law, it may be profitable
to begin by looking at a body of statutes generally conceded to be radically lacking in the formal attributes of the rule of law, in order to discover the identifying characteristics of such laws. For the purpose I turn
to the South African "security legislation," to which brief reference has
already been made, 7 a body of enactments remarkable not only for their
assaults on basic human rights of political participation and personal security, but also for their sys .matic rejection of the formal requisites of
the rule of law. It is with the latter characteristic that we shall be principally concerned. Perhaps the most striking attribute likely to be discerned by one first approaching the South African legislation is the remarkable range of human activity it seeks to encompass. There are
scarcely any significant areas of human behavior-social, political, or even
personal-that are immune from the threat of penal and administrative
sanctions. 74 Under a regime of traditional offenses descended from the
English common law courts, an intelligible concept of criminal behavior
emerges, and this despite the controversies that persist surrounding the
definitions of murder, larceny, arson, and rape. But under the South African security laws the notion of who is the criminal has few identifiable
limits. Thus, a member of a crowd may be subject to draconian penalties
when other persons, never clearly identified, engage in acts of violence. 7"
A person joining a school boycott because of the low level of educational
services afforded the affected population may be found guilty of sabo-

72. Racketeer Influenced and Corrupt Organizations, Pub. L. No. 91-452, tit. IX,

§ 901(a), 84 Stat. 941-47 (1970) (codified as amended at 18 U.S.C. §§ 1961-1968 (1988));
Mail Fraud Act, ch. 321, 35 Stat. 1130 (codified as amended at 18 U.S.C. §§ 1341, 1342
(1988)); Wire Fraud Act, ch. 879, 66 Stat. 722 (codified as amended at 18 U.S.C. § 1343

(1988)).
73. See supra text accompanying note 25.
74. A. MATTHEWS, supra note 22.
75. Nagan & Albrecht, Judicial Executions and Individual Responsibility under International Law (U.N. Centre against Apartheid, Apr. 1988).
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tage.7 1 One spreading a rumor "calculated" to "embarrass the government
in the conduct of its foreign relations" is or may be a criminal.7 7 The
criminal under this legislation is perhaps not Everyman, but the concept
of criminality is extraordinarily inclusive.
Inevitably, expanding the concept of criminal behavior to include almost unlimited varieties of acts results in statutory definitions of crime
that are vague and evanescent. The South African statutes are remarkable for the generality of the language employed. As recently as 1982 the
parliament provided penalties of ten years imprisonment for those who
advocate "any of the objects of communism. '"s What are the "objects of
communism"? To what authoritative source does one turn to discover
them? Is the alleviation of poverty one such objective: If so, does it make
a difference that all political groups, including those who advocate economic laissez faire, ostensibly share the same objective? Again, the enactment authorizes severe penalties for an offense called terrorism if the actor commits an act of violence with intent to "achieve, bring about or
promote any constitutional, political, industrial, social or economic aim or
change in the Republic."' s Does the throwing of a stone through the company's window during a labor dispute trigger the statute? 0
Related to the characteristic vagueness of statutory articulation in
these laws is the attribute of overbreadth. Even the punitive motivations
of an authoritarian regime cannot insure that all persons committing
"acts of violence," however trivial, will be prosecuted and subjected to the
penalties for treason, as provided in the statute just mentioned.8 1 It may
be impossible to prosecute and incarcerate all participants in a strike who
may be said to have intended to "interrupt. . . the distribution ... of
. . petroleum products."' The breadth and inarticulateness of these
provisions create a broad penumbra of doubt about the meaning of the
law and to whom it will be made to apply. The uncertainties so engendered must create devastating chilling effects on ordinary political expression and activity. Moreover, the vagueness and overbreadth results in delegation to police officials and the Minister of Justice of practical
76. A. MATTHEWS, supra note 22, at 43 ("A person who organizes a school boycott will
have committed an act which interrupts . . .educational services; and therefore will be
chargeable for sabotage.").
77. Id. at 221.
78. Internal Security Act, No. 74 of 1982 (Stat. Rep. South Africa) § 55 provides: "Any
person who advocates, advises, defends or encourages the achievement of any of the objects
of communism in the Republic, shall be guilty of an offence and liable on conviction to
imprisonment for a period not exceeding ten years."
79. Id. § 54(b)9(2)(c).
80. A. MArmnws, supra note 22, at 37.
81. Internal Security Act of 1982 § 54.
82. Id.
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authority to determine the laws' meanings and applications.6 3 The discretion so delegated is unencumbered by norms and limitations enforceable
in the courts. Indeed, the freeing of police and executive personnel from
rule of law constraints is a calculated purpose of much South African
legislation."
The distinguishing characteristics of the South African security laws,
then, may be said to be those of remarkable breadth of attempted penal
regulation, vagueness, overbreadth, and delegation of virtually unfettered
authority to police and executive personnel. Can legitimate comparisons
be drawn between these laws and some of the criminal statutes being administered in the federal courts today? It seems unmistakable that the
RICO legislation and the latter-day versions of the Mail Fraud Act do in
some measure manifest characteristics clearly discernable in the South
African legislation. It is equally true, of course, that the federal statutes'
departures from the legality ideal are significantly less fundamental and
virulent. Among the differences is that each of the characteristics of the
South African laws offends more seriously against rule of law precepts.
The federal legislation, in general, does not implicate first amendment
rights. 6 Its purposes, unlike the South African laws, do not include the
shoring up of a minority political regime. The federal laws are not flanked
by a comparable array of administrative measures banning social contacts
of individuals, banning organizations, authorizing broad and loosely regulated preventive detention, and shrouding prison administration in impenetrable secrecy.se Yet it would be unjustifiably complacent to ignore
the fact that federal criminal law increasingly reflects many of the departures from the legality ideal more clearly displayed in the South African
security legislation. The tendency is and ought to be disconcerting to
those who believe with Aristotle that the rule of law depends ultimately
on the cultivation of the habits of legality in the ordinary routines of public life.
83. Cf. Chapter 2, "Measures in Respect of Certain Organizations and Certain Publications," and Chapter 3, "Measures in Respect of Certain Persons," in the 1982 Act.

84. E.g.,

§ 28: "Detention of certain persons in prison in order to prevent commission of

certain offenses endangering the security of the State or of maintenance of law and order"

contains the provision: "No court of law shall have jurisdiction to pronounce upon the validity of any regulation made under subsection (2)." § 28(7).

85. First amendment questions have arisen, however, in RICO cases involving state pornography statutes. Fort Wayne Books v. Indiana, 109 S. Ct. 916 (1989); see also Nuger, The
RICO/CRRA Trap: Troubling Implications for Adult Expression, 23 IND. L. REv. 109
(1990). Puzzling questions of line-drawing involving partisan political activity are created by
a decision involving the Mail Fraud Act, United States v. Margiotta, 688 F.2d 108 (2d Cir.
1982).

86. See supra notes 83-84 and accompanying text.
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The federal RICO legislation and the Mail and Wire Fraud Acts have
ambitious purposes. Those who drafted and interpreted them intended,
among much else, to strike devastating blows against organized crime"
and to punish public officials, state and federal, who betray their public
trusts.6 8 These ambitions influence the fundamental nature of the legislation. There is no focus on a limited and readily identified segment of
human behavior. Organized crime, however the term be understood, involves a broad range of acts. Political corruption likewise occupies a wide
gamut of activity. There is nothing here comparable to the comforting
concreteness of a body sprawled on a rug that one experiences in the law
of homicide. The statutes mentioned, along with those dealing with criminal conspiracy and a number of other federal offenses,", occupy not the
whole range of human activity, but a very broad ambit, indeed.
It is generally understood that the dominant purpose of the RICO statute, when enacted, was to prevent or obstruct the infiltration of organized
crime into legitimate business enterprises. It is also clear that the legislation has rarely been employed to achieve that end." The statute defines
four RICO offenses, each of which requires proof of a "pattern of racketeering activities."" To establish a "pattern" the prosecution must prove
commission of at least two "predicate" offenses within a specified period." These offenses may be drawn from a list of some ten broad categories of state crimes and almost fifty sections of the United States Code."8
State legislation inspired by the RICO statute may embrace even broader
87. McClellan, The Organized Crime Act (S.30) or Its Critics: Which Threatens Civil
Liberties? 46 Noma DAME LAW. 55 (1970); Bradley, Racketeers, Congress and the Courts:
An Analysis of RICO, 65 IowA L. REv. 837 (1980); Blakey & Gettings, Racketeer Influenced
and Corrupt Organizations (RICO): Basic Concepts-Criminal and Civil Remedies, 53
TEMp. L.Q. 1009 (1980).

88. E.g., United States v. States, 488 F.2d 761 (8th Cir. 1973); United States v. Mandel,
591 F.2d 1347 (4th Cir. 1979).
89. See, e.g., the general conspiracy provision, 18 U.S.C. § 371 (1988); Travel Act, 18
U.S.C. § 1952 (1988); the Hobbs Act, 18 U.S.C. § 1951 (1988).
90. "Congress viewed RICO principally as a tool for attacking the specific problem of
infiltration of legitimate business by organized criminal syndicates. As such, RICO has
hardly been a dramatic success. Few notable RICO prosecutions have dealt directly with
this sort of criminal activity." Lynch, RICO: The Crime of Being a Criminal (pts. 1 & 2), 87
COLUM. L. REv. 661, 662 (1987).
91. 18 U.S.C. § 1962(a)-(d) (1988).
92. Id. at § 1961(5): "'pattern of racketeering activity' requires at least two acts of racketeering aitivity, one of which occurred after the effective date of this chapter and the last
of which occurred within ten years (excluding any period of imprisonment) after the commission of a prior act of racketeering activity."
93. Id. at § 1961(1).
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varieties of criminal behavior." RICO is not directed to a unitary concept
of criminal behavior. Instead, it embraces a remarkable range of serious
delinquent conduct.
It seems a fair generalization that whenever criminal legislation seeks
to penalize such unusually broad swathes of human behavior, language
becomes general; and the lack of specificity often gives rise to issues of
meaning. The issues, in turn, may create serious questions of adequate
notice to potential offenders, but equally important, they may free prosecutors and judges to impose their own concrete meanings on the statutory
language. A series of such questions has characterized the history of
RICO. One example is provided by H.J., Inc. v. Northwestern Bell Telephone Co.," a 1989 civil RICO case in the Supreme Court. The question
presented involved the meaning of "pattern of racketeering activities."
The statute clearly requires proof of two predicate offenses within a specified time. But is this enough? Suppose the two predicate crimes are
wholly unrelated? To have a "pattern" must there be "something more"?
The Court concluded that something more is required, that proof of two
predicate offenses establishes only the "outer limit" of the concept, albeit
one "that is broad indeed." Justice Brennan noted that the statute "conspicuously fails anywhere to identify.., forms of relationship or external principles to be used in determining whether racketeering activity
falls into a pattern for purposes of the Act." 97 The statute's deficiencies,
naturally enough, had created widely differing readings among the courts
of appeal."s In Northwestern the Court provides a formula for determining the existence of a pattern in which elements of "relationship" and
"continuity" are articulated."9 That the formula does not approach full
definition is freely conceded. "The development of these concepts," Justice Brennan wrote, "must await future cases, absent a decision by Congress to revisit RICO to provide clearer guidance to the Act's intended
scope. '0 0
It is instructive to reflect on what has occurred. A critical provision of
the RICO statute was inadequately defined. After almost two decades
during which hundreds of RICO cases were prosecuted and in which
sharp differences of opinion concerning the term's meaning were ex94. E.g., Fla. Stat. § 895.02 (1990). See Dowd, Interpreting RICO: In Florida, The
Rules Are Different, 40 U. FLA. L. REv. 127, 136 (1988) ("The breadth of the federal definition of 'racketeering activity' pales in comparison to the Florida definition.").
95. 109 S. Ct. 2893 (1989).
96. Id. at 2899.
97. Id. at 2900.
98. Cf. Superior Oil Co. v. Fulmer, 785 F.2d 252 (8th Cir. 1986); Roeder v. Alpha Indus.,
Inc., 814 F.2d 22 (1st Cir. 1987).
99. 109 S. Ct. at 2902.
100. Id.
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pressed in the lower federal courts, the Supreme Court articulated a
formula. The formula admittedly leaves open serious questions of application to future litigation.10' Justice Scalia in a concurring opinion describes the formula as "telling [the lower courts] to look for a 'pattern'-which is what the statute already says. '102 Such is the situation as
RICO enters the third decade of its history.
A second critical term in RICO is "enterprise." ' 08 Thus, the most frequently charged RICO offense consists of conducting the affairs of an enterprise through a pattern of racketeering activities.-" 4 One of the more
interesting general insights surrounding the legislation is the perception
that crime committed through the agency of established organizations,
such as corporations and labor unions, frequently reveals distinctive characteristics of virulence and continuity not always present in other sorts of
criminality. Accordingly, legislation directed to criminal behavior utilizing
the agency of established organizations could be seen as constituting a
distinctive and important segment of American criminal law. To perform
the distinctive role, however, the statute must be focused on organizations or enterprises having a genuine and continuing existence. Unfortunately, the Supreme Court in United States v. Turkette'05 read the statutory definition of "enterprise" to include, not only legal entities and other
associations having comparable attributes, but also unlawful aggregations
directed to achieving criminal objectives-in short, criminal conspiracies.
To be sure, the Court insisted that proof of an enterprise requires more
than simply showing a pattern of racketeering activities, a showing that
101. The limits of the relationship and continuity concepts that combine to define a
RICO pattern, and the precise methods by which relatedness and continuity or its
threat may be proved, cannot be fixed in advance with such clarity that it will
always, be apparent whether in a particular case a "pattern of racketeering activity" exists.

Id.
102. Id. at 2907. A recent law review note argues that the RICO "pattern" requirement,
as interpreted by the Supreme Court, does not render the provision invalid under the "void
for vagueness" doctrine. Note, RICO's "Pattern" Requirement: Void for Vagueness? 90
COLum. L. REv 489 (1990). Given the conservatism of the Court in applying the vagueness
formula, the conclusion may well be correct. But see Justice Scalia's concurring opinion in
Northwestern, 109 S. Ct. at 2909:
No constitutional challenge to this law has been raised in the present case, and so
that issue is not before us. That the highest Court in the land has been unable to
derive from this statute anything more than today's meager guidance bodes ill for
the day when that challenge is presented.
103. 18 U.S.C. § 1961(4) (1988): "'enterprise' includes any individual, partnership, corporation, association, or other legal entity, and any union or group of individuals associated
in 'fact although not a legal entity."
104. Id. § 1962(c).

105. 452 U.S. 576 (1981).
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could be made in many conspiratorial relationships of the most temporary and evanescent kind.101 But what additional elements of relationship
and continuity will be required to be shown are not made clear, and the
consequence, again, is a serious and continuing obscurity in the scope of
the statute.107
In turning to the Mail and Wire Fraud Acts, one encounters legality
concerns of comparable seriousness. The Mail Fraud Act, enacted in 1872
and amended in 1909, appears to have been directed essentially to frauds
resulting in pecuniary or property losses to the victims.108 As such, it has
very wide application indeed.1 09 In the present century, however, a most
remarkable expansion of the statute's scope occurred in the federal courts
of appeal. The limitations of traditional fraud law were ignored, and a
doctrine of "intangible rights" evolved, the violation of which was
' Thus, a public
equated to the statutory "scheme or artifice to defraud."11
official who accepts a bribe may be seen as defrauding the public of its
right to faithful performance of official duties, even though no pecuniary
loss to the public can be traced. The development of largely undefined
concepts of fiduciary obligation resulted in imposing felony penalties on a
practicing lawyer who, although admittedly guilty of a serious conflict of
106. Id. at 583:
While the proof used to establish the separate elements may in particular cases
coalesce, proof of one does not necessarily establish the other. The "enterprise" is
not the "pattern of racketeering activity"; it is an entity separate and apart from
the pattern of activity in which it engages. The existence of the enterprise at all
times remains a separate element which must be proved by the Government.
107. Cf. United States v. Elliott, 571 F.2d 880 (5th Cir. 1978); United States v. Sutton,
605 F.2d 260 (6th Cir. 1979).
The principle consideration favoring restraint in accepting the Government's proffered interpretation, however, is the radical change in the sort of criminal prosecutions that could be brought once the application of RICO to wholly illegitimate
enterprises was accepted. This interpretation of the statute is not merely, as the
courts might have thought, a simple extension of the legislative purpose to an
unforseen application within the language of the statute and not in conflict with
the broad purposes of the legislation. Rather, it permitted the transformation of
RICO into a completely different sort of statute than Congress had envisaged.
Lynch, supra note 90, at 701.
108. Such appears to be the view of a majority of the Supreme Court in McNally v.
United States, 483 U.S. 350 (1987); see also Comment, The Intangible-RightsDoctrine and
Political-CorruptionProsecutions Under the Federal Mail Fraud Statute, 47 U. CK.L.
REv. 562 (1980).
109. Thus, very early the statute was interpreted to apply to cases of "promissory
fraud," contrary to some definitions of the crime of false pretenses. Durland v. United
States, 161 U.S. 306 (1896). Subsequent holdings have extended the Act to reckless, as well
as false, promises. United States v. Edwards, 458 F.2d 875, 881 (5th Cir. 1972).
110. E.g., United States v,Isaacs, 493 F.2d 1124 (7th Cir. 1974); United States v. Brown,
540 F.2d 364 (8th Cir. 1976). Cf. United States v. McNeive, 536 F.2d 1245 (8th Cir. 1976).
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interests, seems not to have caused tangible loss to anyone."' A party
official engaged in a patronage kickback scheme was convicted, leaving
the line between legitimate and criminal partisan political activity as yet
undefined.112 When attempting a general description of the fraud concept
that has emerged in the "intangible rights" cases, a lower federal court
could attain no greater precision than that it is concerned with violations
of "'moral uprightness, fundamental honesty, fair play and right dealing
...
t ",11s In the 1987 decision of McNally v. United States,"' the Supreme Court at long last rejected the "intangible rights" readings of the
mail fraud statute, and confined the concept of fraud to behavior aimed
at pecuniary and property loss. The following year, however, Congress introduced a little-noticed provision into the voluminous Anti-Drug Abuse
Act, having as its apparent purpose, the resurrection of the "intangible
rights" theory that had been read out of the Mail and Wire Fraud Acts in
McNally. '"
Equal in seriousness to the obscurity and amorphousness of the latterday Mail and Wire Fraud Acts, are the problems of overbreadth they present. The problems can be seen most clearly in applications of modern
mail fraud law to cases involving corrupt behavior of state and federal
officials. Even if we were to assume that there are no serious problems in
determining when officials have violated the intangible rights of the public, there remains, nevertheless, the issue of which of the almost unlimited instances of public corruption are to be prosecuted in the federal
courts. That political motivations have at times powerfully influenced the
selection of cases for prosecution can hardly be doubted."O What may be
of nearly equal concern, granting United States attorneys a kind of roving
commission to purify our public life gives rise to suspicions of improper
motivation, even when, in fact, the doubts are not justified.

111. Bronston v. United States, 658 F.2d 920 (2d Cir. 1981). See Coffee, From Tort to
Crime: Some Reflections on the Criminalizationof Fiduciary Breaches and the Problematic Line Between Law and Ethics, 19 AM. CraM. L. REv. 117, 130 (1981).
112. United States v. Margiotta, 688 F.2d i08 (2d Cir. 1982). Judge Kaufman for the
court remarks: "The drawing of standards in this area is a most difficult enterprise." Id. at

122.
113. United States v. Mandel, 591 F.2d 1347, 1361 (4th Cir. 1979).
114. 483 U.S. 350 (1987).
115. 18 U.S.C. § 1346 (1988) provides: "For purposes of this chapter, the term 'scheme or
artifice to defraud' includes a scheme or artifice to defraud another of the intangible right to
honest services." See United States v. Berg, 710 F. Supp. 438, 442 (E.D.N.Y. 1989).

116. "[W]hat profoundly troubles me is the potential for abuse through selective prosecution and the degree of raw political power the .freeswinging club of mail fraud affords
federal prosecutors." United States v. Margiotta, 688 F.2d 108, 143 (2d Cir. 1982) (Winter,
J., dissenting); see also Allen, supra note 13, at 408-09; Williams, supra note 48, at 144-46.
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A further word needs to be offered on the role of the federal courts in
the making of modern federal criminal law. As others have observed, statutory law in the United States is in significant part the creation of judges,
whatever the theories of separation of powers might seem to stipulate.1 7
The fallabilities of statutory language alone guarantee the importance of
the judicial role. Thus, even if the language of the RICO and mail fraud
legislation was considerably more expert than it is, much of the actual law
associated with the statutes would be the product of judges. While very
likely true, such statements, standing alone, ignore important questions
of more or less; and in the criminal cases they fail to reveal appropriate
concern for the ex post facto impact of judicial lawmaking. What may be
most striking about the judicial reaction to the statutes under consideration is the breadth of the courts' readings of the statutory language and
an eagerness, sometimes approaching avidity, of many federal judges to
ratify the prosecutors' initiatives and interpretations of the federal criminal laws. In some few instances reservations have been expressed and
warnings issued from the bench, but the current has not been significantly diminished.118 This is not to deny that in most important cases
establishing the meanings of RICO and the Mail Fraud Act, legitimate
issues of congressional purpose were presented. It also is true, however,
that the evidence of purpose was rarely so overwhelming as actually to
mandate many of the latitudinarian interpretations reached. Missing is
what might be called a judicial partisanship in support of the legality
ideal. Surely one might expect judges, in cases of genuine doubt, to seek
meanings of statutory language that minimize rather than exacerbate rule
of law problems. The holding in Turkette provides one of many examples.119 By admitting unlawful criminal aggregations into RICO definitions of "enterprise," the Court creates a plethora of doubts and conundrums. Some such criminal combinations come within the Act and some
do not. How the line is to be drawn remains invincibly obscure. The obscurity creates problems of notice and delegates to prosecutors power to
determine in the first instance the statute's scope and meanings. Even
with these considerations in mind, of course, conscientious judges may
reach the Court's result in Turkette. A more overt indication that the
rule of law problems were given explicit and serious consideration in the
course of interpretation, however, would be welcome.
Ultimately, however, the principal sources of the problems just addressed reside, not in the performance of courts, but of legislatures.12 0 In
117. Cf. Eskridge, Spinning Legislative Supremacy, 78 Gao. L.J. 318 (1989).
118. E.g., United States v. States, 488 F.2d 761, 767 (8th Cir. 1973) (Ross, J., concurring); Margiotta,688 F.2d at 143 (Winter, J., dissenting).
119. United States v. Turkette, 452 U.S. 576 (1981).
120. For a more detailed discussion of these matters, see Allen, supra note 13, at 409-11.
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part, legality problems stem from failures of legislative craftsmanship. In-

adequate articulation of statutory provisions and confusion of legislative
purpose create occasions for expansion of prosecutorial discretion and unguided judicial lawmaking. Certain practices adopted by Congress in recent decades exacerbate the pathologies. One of these is the enactment of
voluminous omnibus crime bills containing remarkable varieties of crime
definitions, penalties, and procedures.' 2 ' The very bulk of the legislation
reduces the likelihood that its provisions will receive genuine consideration by individual legislators and makes more difficult scrutiny of proposed legislation by the press and interested members of the public. The
complexity of the omnibus bills has often
led to omissions, inconsisten122
cies, and confusion in the enacted law.
Rather wide margins of institutional failure appear to characterize the
performance of popularly elected legislatures; such failures are perhaps
part of the costs of a democratic society. Not all failures, however, should
be dismissed as inevitable. One source of unease arises from what appears
to be a growing reluctance of legislators to legislate, a tendency toward
overt and tacit delegations of lawmaking power to the courts, administrative agencies, prosecutors, and judicial commissions. No doubt, the number and complexity of problems requiring legislative consideration in
twentieth-century society feeds the conviction of legislators that they lack
time and competence to resolve a broad range of vital policy issues, and
hence delegations of lawmaking authority are required. In the areas of
criminal justice, at least, the conviction may be considerably overdrawn.
Greater efforts by legislative committees to obtain a larger input from
sources other than the Department, of Justice when criminal legislation is
under consideration would represent a forward step. The devising of procedures for an objective audit of the past performance of existing criminal
legislation could be highly productive. In certain areas experience may
show that broad, open-ended criminal provisions can be refashioned into
mandates more precise and less subversive of legality values.'
It would be naive, of course, to assume that legislative reform can bring
a new day when the demands of the legality ideal will be fully and univer121. Thus, the Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351,
82 Stat. 197 (codified as amended in scattered sections of 5, 18, 28, 40, 41, 42, 47 U.S.C.),
contains ten Titles and occupies forty-two pages in the Statutes-at-Large. The Organized
Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922 (codified as amended in scattered sections of 7, 12, 15, 16, 18, 19, 21, 28, 29, 33, 42, 45, 46, 47, 49, 50 U.S.C.), of which the
RICO legislation is part, contains ten Titles and covers thirty-nine pages. More recently, the
Anti-Drug Abuse Act of 1988, Pub. L. 100-690, 102 Stat. 4181 (codified as amended in scattered sections of 21, 42 U.S.C.), contains ten Titles and covers 366 pages.
122. For instances of such malfunctioning see United States v. Five Gambling Devices,
346 U.S. 441 (1953); United States v. Bass, 404 U.S. 388 (1971).
123. Allen, supra note 13, at 410-11.
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sally realized. But it is a more perverse naivete that assumes because full
realization of rule of law values may prove impossible, efforts to alleviate
the present situation are futile. Certainly, we ought not succumb to the
view that modern forms of criminality cannot 'be combatted without massive disregard of the legality ideal.1 2 4 We ought not to succumb, at least,
until we have come much closer than at present to exhaustion of our energy and ingenuity.

III.
The task assigned these remarks has been to gauge the vitality of the
habits of legality in American criminal justice, to inquire whether Dicey's
"predominance of the legal spirit" characterizes the performance of our
institutions. What has been said, of necessity, constitutes considerably
less than a full assessment. But the survey is perhaps adequate to suggest
that in many important contexts the habits of legality are weak and that
their reinvigoration will require thought, inquiry, and resolve.
Part of the strategy of reinvigoration is the possession of general ideas
about why the rule of law is not flourishing in many areas of criminal
justice. One important source of the weakness has already been identified:
it resides in American institutional history, a history that has bred resistance to regulation of the police and prosecutorial functions through authoritative norms and centralized administrative oversight.1 2 As important as the consideration is, however, it does not constitute a full
explanation.
A first and perhaps most obviouts explanation for the low vitality of the
rule of law in some aspects of criminal justice is the existence of public
perceptions of escalating crime in the United States and the understandable fear and outrage it generates. At least since the Nixon years it has
been a staple of American politics to refer to "the war on crime. ''112 In
psychological terms, the phrase is apt because public attitudes approaching a war psychosis have been produced. Since 1968, public views of penal
policy have dramatically shifted: the once dominant rehabilitative ideal is
struggling to survive in American corrections;1 2 7 and the death penalty,
which at the beginning of the period was supported by less than half the
124. Cf. Lynch, RICO: The Crime of Being a Criminal, Parts III & IV, 87 COLUM. L.
REv. 920 (1987).
125. See supra text accompanying note 51.
126. The "war theory" of criminal-law enforcement is given fuller discussion in F. ALLEN,
supra note 46, at 74-76. President Bush has been among those making the most explicit uses
of the "war" analogy. In an Associated Press release, published March 12, 1991, he is quoted
as urging support of an administration crime bill, in the following terms: "We stood by our
troops and today its time to stand up for American prosecutors and police."

127.

F.

ALLEN, THE DECLINE OF THE REHABILITATIVE IDEAL

7-10 (1981).
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population, has gained overwhelming public support.1 28 The rule of law is
usually one of the early victims of war psychosis, and in a time of perceived crisis of law and order, there is little interest and impetus available
to defend the legality ideal. It is true, of course, that under the authority
of the RICO and mail fraud legislation a good many evil and dangerous
persons have been convicted and incarcerated; nor can it be denied that
such results represent social gains. What is lost in a period of the sort
through which we are passing is interest in the possibility that similar
gains might be achieved by laws less offensive to the legality ideal. The
result is insouciance, if not hostility, toward the rule of law.
Another hypothesis may be stated concerning the relative infirmity of
the rule of law in the areas under discussion. It has occurred more than
once that attitudes and habits of lawmaking originating in other areas of
public policy have been thoughtlessly insinuated into the very different
contexts of criminal justice, to the disadvantage of the latter. One instance of the phenomenon has been the influence of the extraordinarily
expansive conceptions of criminal conspiracy developed in areas like antitrust law, and perhaps defensible there, on the definitions of conspiracy
in criminal prosecutions presenting issues and interests very different
from those ordinarily encountered in antitrust law.129
Perhaps the most important movement in congressional legislation in
this century has been the enactment of open-ended statutes, the precise
regulatory content of which is created in the first instance, not by Congress, but by administrative officers and agencies to whom authority is
delegated to promulgate rules and regulations. As Theodore J. Lowie, a
critic of the developments, has written, "We depend on the scientist and
technician to tell us what there is to want."1 0 One familiar example is the
Occupational Safety and Health Act of 1970 ("OSHA").1 s3 The primary
congressional purpose of OSHA, as stated in section 2(b), is "to assure so
far as possible every working man and woman in the Nation safe and
healthful working conditions and to preserve our human resources
128. A poll taken in July 1966 showed that only 42% of the population favored use of
the death penalty in murder cases, while 47% opposed and 11% expressed no opinion. U.S.
DEP'T OF JUSTICE, SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS 324 (1975). Just fifteen years
later, in 1981, a Gallop poll reported that over two-thirds of the population supported the
death penalty. J. GORECKI, CRIMINAL LAW AND SOCIAL EVALUATION 97-113 (1983).
129. Cf. Interstate Circuit v. United States, 306 U.S. 208 (1939); see also Turner, The
Definition.of Agreement Under the Sherman Act: Conscious Parallelismand Refusals to
Deal, 75 HARV. L. REV. 655 (1962); Rahl, Conspiracy and the Anti-Trust Laws, 44 ILL. L.
REV. 743 (1950).
130. Lowi, The Welfare State, the New Regulation, and the Rule of Law, in THE RULE
OF LAw: IDEAL OR IDEOLOGY 17, 50 (Hutchinson & Monahan eds. 1987).
131. Pub. L. 91-596, 84 Stat. 1590 (codified as amended in scattered sections of 5, 15, 18,
29, 42, 49 U.S.C.). "
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. ... ,,a OSHA does not grapple with such pertinent questions as when
working conditions are "safe" and "healthful" or what levels of expenditures and efforts to achieve safety goals will be demanded of employers.
Instead, section 6 moves to delegate the formulation of such standards to
the administrative process. 133 I shall not pause to consider whether such
lawmaking is inevitable or desirable in twentieth-century conditions. But
whatever conclusions one may reach concerning the necessity of the legislation, it can be seen as productive of legislative habits tending toward
the sweeping, open-ended provisions of modern law. The influence of
such habits, if permitted to invade the drafting and interpretation of
criminal legislation, creates additional and more acute rule of law concerns. The standard of "dishonest behavior" evolved in the mail fraud
litigation is perhaps no more evanescent than that of "safe and healthful
working conditions" in OSHA. There-are profound differences in the two
kinds of regulation, however. OSHA presupposes an administrative process that will presumably produce and publish regulations of some precision and specificity. The Department of Justice, on the other hand, is
delegated no such obligations in the mail-fraud areas. The meanings of
"fundamental honesty" and specification of when the "intangible rights"
of the public are invaded are not limited by departmental regulations issued prior to prosecution, but, rather, emerge after the fact, in the course
of appellate review. Moreover, the Mail Fraud Act is not no-fault economic regulation. On the contrary, it imposes substantial criminal penalties accompanied by the stigma of felony convictions. Experience appears
to suggest that the legality ideal is weakened by an apparent inability to
confine damaging habits of lawmaking to the areas in which they were
given birth.
Other more speculative considerations may be worth passing notice. It
is often supposed that a highly pluralistic society, like our own, provides
important defenses against the seizure of totalitarian political power. The
very diversity of interests in such a society and the conflict of competing
traditions and aspirations is seen as constituting a bulwark against the
emergence of monolithic authority. Yet, ironically, pluralistic politics may
impose compromises of principle that erode habits of legality and, in the
long run, weaken the rule of law. One of the expressions of American pluralism is the practice of single-issue politics by groups of persons who are
dedicated to the achievement or prevention of certain results in limited
areas of concern, and who manifest small interest in other objectives and
aspirations.1 4 Such groups are strongly result oriented. They are not no-

132. 29 U.S.C. § 651.133. 29 U.S.C. § 655.
134. Allen, Majorities, Minorities, and Morals: Penal Policy and Consensual Behavior,
9 N. Ky. L. REv. 1, 19-21 (1982).
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tably informed about the fundamentals of the legal system, and are typically impatient with inhibitions of any kind that may limit or obstruct
their access to the public force. Thus, millions of Americans commit virtually all their political energies to one or another of the groups concerned with stamping out the drug traffic, defending or attacking abortion
rights, or advancing the interests of segments of the population defined
by criteria of gender, ethnicity, sexual orientation, and the like. Groups
committed with equal passion to the preservation and extension of the
legality ideal may exist. If so, they are small in size and number, and play
no significant role in forging the compromises and consensus necessary to
the legislative process. American pluralism breeds an environment
of what I once described as "the morality of
scarcely supportive
5
means."'1
My final suggestion to explain the desuetude of the legality ideal in
American society may prove controversial. It is that the institution of judicial review as practiced by the modern Supreme Court of the United
States has, in some respects, weakened, rather than strengthened, the
rule of law. By recognizing the power of judges to declare the constitutional invalidity of executive and legislative acts, the American system
places traditional conceptions of law under great pressure. One recalls the
familiar aphorism of de Tocqueville that sooner or later most political
questions in the United States are resolved into judicial questions."' The
transformation of political questions into questions of law is rarely complete, and the passions of politics often survive the alchemy of judicial
review. Hence in-many historical periods, including most emphatically the
present, the functioning of the Court is understood more largely as an
exercise of political power than of legal decision making. The passions
aroused in both those who opposed and those who supported the nomination of Robert H. Bork for membership on the Court can scarcely be explained otherwise.8 7 These phenomena may in some measure be the inevitable concomitants of the doctrine of judicial review. After two centuries
of history, extraordinary judicial power is ingrained in the warp and woof
of American political life, and few of us are prepared to abandon it. Some
135. Allen, The Morality of Means: Three Problems in-Criminal Sanctions, 42 U. Pirr.
L. REv. 737, 740 (1981):
There is a morality of ends and a morality of means. The morality of ends concerns itself with what goals are to be pursued through the utilization of state
power. The morality of means is concerned with the propriety-the effectiveness
and decency-of devices proposed to achieve social objectives.

Id.
136. "Scarcely any political question arises in the United States that is not resolved,
sooner or later, into a judicial question." DE TOCQUEVILLK, 1 DEMOCRACY INAMERIC 280 (P.
Bradley ed. 1948).
137. Cf. Sandalow, The Supreme Court in Politics, 88 MICH. L. REv. 1300 (1990).
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aspects of the modern Court's perfdrmance, however, must be viewed
with less equanimity. Since the end of World War II, our public law has
been in a state of considerable instability, brought about by significant
social changes and perhaps by altering views of the nature of law and
language. In these years, the Court has seemed on many occasions to have
doubted the importance and integrity of its own deliberative processes.
Full articulation of positions taken has sometimes appeared unimportant
in decision writing, as has the obligation of fair consideration of countervailing views, including those elaborated in dissenting opinions. 3 A fragmentation of consensus seems to have occurred, a fragmentation that proceeds much further than divisions between "conservative" and "liberal"
wings of the Court. "Continuous fragmentation," Archibald Cox has written, "could well diminish not only the influence of the Court but the ideal
of the rule of law." 1as The situation has been productive of the conviction
that judicial outcomes are the product of political power, of nose-counting, rather than deliberation; it has promoted cynicism not only about the
functioning of the Supreme Court but of all courts. It is my suspicion
that focussing on the work of the Supreme Court has been an important
ingredient in development of the radical language skepticism that underlies the modern intellectual attack on the rule of law in American law
schools.
This rather formidable analysis of conditions operating to limit and
condition realization of the legality ideal is not intended to dampen enthusiasm for promotion of the rule of law in our political life. It is a sign
of maturity, I believe, when one understands that social ideals are rarely
fully attainable, but nevertheless accepts the importance of measures destined to fall short of complete success. The inevitability and importance
of discretionary powers in our public officials guarantee the certainty that
abuses will occur. The fact suggests, not the futility, but the importance
of a resolve to employ those measures that minimize abuse and that bring
the exercise of political power into closer conformity with our basic
values.
Another conclusion, I hope, may be derived from these remarks. The
rule of law is a principle that operates in concrete social contexts. Its existence depends on habit, spirit, and purpose. Its promotion requires
138. "The inner manifestations of breakdown in judicial decisionmaking are the distrust
of general rules, the avoidance of objective principles, the elimination of publicly ascertainable grounds of decision, and, finally, the abdication of reason and logic as primary bases for
decisionmaking and rational argumentation as the medium of legal discourse." Collier, The
Use and Abuse of Humanistic Theory in Law: The Assumptions of InterdisciplinaryLegal
Scholarship (publication pending).
139. Cox, The 'Supreme Court, 1979 Term-Foreword:Freedom of Expression in the

Burger Court, 94 HARV. L. REv. 1, 72 (1980).
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knowledge of institutions and willingness to deal with issues of the particular. Jurisprudential analysis, important as it is, is insufficient to the end.
Lawyers and certain enclaves of legal scholarship place inordinate reliance on the manipulation of concepts when considering social ills. What
is required is hard, slogging labor, and a greater direct involvement with
legislative lawmaking than is congenial to many occupants of academia.
Finally, the problems of the rule of law are too important to be left to
legislators and judges. Indeed, many such persons have all too often constituted parts of the problems. Although the interests of the community
are deeply involved, it is likely that effective action must come from lawyers: In the final analysis, our best hope rests on the commitment and
energy of young lawyers.

