
Handling Client Perjury After Nix
v. Whiteside: A Criminal Defense

Lawyer's View

by John Wesley Hall, Jr.*

... and the truth shall make you free.
-- John 8:32

and the truth shall put me away.
-attributed to Emanual Charles Whiteside (1977)

I. INTRODUCTION

The law of client perjury remains a paradox,. notwithstanding the
United States Supreme Court's vaunted, yet seemingly failed, effort to
resolve some of the issues by dicta in Nix v. Whiteside.' Where we have
come from is still confusing, and even five years after Whiteside, where
we are going remains a mystery.

This Article makes no pretense of being a scholarly discussion of the
issues presented by the still vexing problem of client perjury. If the
reader is looking for a scholarly discussion, then she might as well look
elsewhere' and save the time and intellectual turmoil of dealing with the
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contentions that follow. This Article presents a pragmatic view of the
criminal defense lawyer's most difficult question. After nearly two de-
cades of practicing criminal law as both a prosecutor and a defense law-
yer, I am convinced that legal scholars and most judges have only vague
ideas of how to resolve the conflicting ideals reflected in the constitu-
tional right to zealous advocacy, the sixth amendment right to counsel
(not to mention the fifth amendment privilege against self-incrimination),
and the ethical prohibitions against a lawyer being a party to perjury.
One cannot fully appreciate the issues of client perjury until she has con-
fronted it in the heat of a trial in which the client's liberty is at stake.
The wrong move could prejudice the client 'for life. I could simply cite
Whiteside as an example and rest my case.

But since Whiteside is so misunderstood (and misunderstandable), I
feel compelled to explain my rationale of how the ethical rules, the Con-
stitution, and the art of skillful and zealous advocacy require lawyers to
do certain things that would make some scholars nervous. The United
States Supreme Court, with its misguided concept of ethics for the crimi-
nal defense lawyer, has apparently rejected these measures. Specifically,
the Court rejected the holding of the Eighth Circuit Court of Appeals
that "seemingly would require an attorney to remain silent while his cli-
ent committed perjury, [which] is wholly incompatible with the estab-
lished standards of ethical conduct" and state law.3 This author contends
that this silence is exactly what the law requires, and that the majority of
the Supreme Court is simply quite wrong. One must consider the source:

Some Questions and Proposed Solutions to an Old Problem, 29 N.Y.L. SCH. L. REv. 407
(1984); Freedman, Professional Responsibility of the Criminal Defense Lawyer: The Three
Hardest Questions, 64 MICH, L. REV. 1469 (1966); Grady, Nix v. Whiteside: Client Perjury
and the Criminal Justice System: The Defendant's Position, 23 AM. CaIM. L. REV. 1 (1985);
Kimball, When Does a Lawyer "Know" Her Client, Will Commit Perjury?, 2 GEO. J. LEGAL
ETHICS 579 (1988); Lefstein, Client Perjury in Criminal Cases: Still in Search of an An-
swer, 1 GEo. J. LEGAL ETHICS 521 (1988); Rieger, Client Perjury: A Proposed Resolution of
the Constitutional and Ethical Issues, 70 MINN. L. REV. 121 (1985); Wolfram, Client Per-
jury, 50 S. CAL. L. REV. 809 (1977); Comment, The Failure of Situation-Oriented Profes-
sional Rules to Guide Conduct: Conflicting Responsibilities of the Criminal Defense Attor-
ney Whose Client Commits Or Intends to Commit Perjury, 55 WASH. L. REV. 211 (1979);
Comment, Proposed Client Perjury: A Criminal Defense Attorney's Alternatives, 12 U.
BALT. L. REV. 248 (1983); Comment, Client Perjury and Effective Assistance of Counsel, 11
OKLA. CITY U.L. REV. 817 (1986); Comment, Client Perjury: The Constitutional Dilemma
Presents Itself- What is the Standard of Appropriate Conduct for the Criminal Defense
Attorney?, 31 S.D.L. REV. 651 (1986); Note, Perjured Alibi Testimony: The Defense Attor-
ney's Conflicting Duties, 48 Mo. L. REV. 257 (1983); Note, Client Protection and Public
Duty: The Criminal Defense Lawyer's Conflict, 54 UMKC L. REV. 146 (1985). For a more
practice oriented article, see Lefstein, Legal Ethics-Reflections on the Client Perjury Di-
lemma and Nix v. Whiteside, 1 CRIM. JUST. 27 (1986).

3. Nix v. Whiteside, 475 U.S. at 174-75. See infra text accompanying notes 181-82.
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How many of these men and women have ever had to deal with the issue
of client perjury as a criminal defense lawyer? Please keep in mind that I
am not an anarchist, my experience shows that most effective and exper-
ienced criminal defense lawyers would agree with the positions taken in
this Article."

This Article begins with a brief discussion of the ethical rules dealing
with client perjury and confidentiality. It then proceeds to a lengthy fac-
tual discussion of the various judicial decisions involved in Whiteside and
a review of counsel's conduct and the courts' perceptions of it in those
cases. From there, we turn to the more practical issues: What is client
perjury and who decides? How does the criminal defense lawyer deal with
the client who intends to commit perjury? Is the ethical requirement of
withdrawal ever really the answer? Can the client be put on the stand
and questioned in a manner satisfying both the lawyer's legal ethics and
the client's constitutional rights? Can the personal moral considerations
of the zealous advocate, who thinks 'she can control the client on the
stand, be accommodated? Finally, how does the lawyer handle client per-
jury after it occurs?

II. ETHICAL RULES

The paradox of client perjury only developed over the last three de-
cades. The first significant discussion of client perjury by a commentator
did not appear until 1966.11

The ethical rules adopted over the last eighty-plus years have dealt
with client perjury in varying Ways. The American Bar Association (the
"ABA") has admonished lawyers with its three different codes of ethics
that they had the discretion, and sometimes the duty, to disclose client
perjury, depending upon the situation. Some states have mandatory rules
of disclosure. Thus, it is no wonder that lawyers have had so much diffi-
culty understanding what was expected of them.

4. For the most part, my opinions regarding client perjury developed after the Supreme
Court decided Whiteside. These opinions were solidified after I discussed the matter with
lawyers who had trouble dealing with the issues of client perjury in various pre-trial and
trial settings. My positions were also derived from having confronted both "anticipated"
client perjury about 50 times and "apparent" client perjury eight to ten times.

5. Freedman, supra note 2.
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A. Canons of Professional Ethics (1908)

The ABA adopted the first national code of professional conduct, the
Canons of Professional Ethics (the "Canons") in 1908. Until that time,
lawyers could look only to books and articles on professional responsibil-
ity to determine whether a course of conduct would be "ethical."'7 The
Canons took awhile to gain acceptance, and without judicial approval,
lacked the force of law. Finally, several state courts adopted them.'

The Canons dealt with intended client perjury in an arcane manner
befitting the time of their adoption. They counseled lawyers not to par-
ticipate in any "violation of law or any manner of fraud or chicane," to
"restrain[] clients from improprieties,"10 to conduct their affairs with
"candor and fairness,"" to not "render any service or advice involving
disloyalty to the law,"" and to "observe and advise his client to observe
the statute law.'" The Canons recognized that confidentiality is invio-
late,"' except "[tjhe announced intention of a client to commit a crime is
not induced within the confidences which [the lawyer] is bound to re-
spect."1 The Canons also required lawyers to disclose client perjury to
the prosecuting authorities after the fact 6 and to advise the injured party
or counsel if a fraud had been perpetrated.1 There was little guidance to
interpret the 1908 Canons, and the ABA Committee on Professional Eth-
ics did not issue any opinions considering intended perjury at trial. s

6. C. WOLFRAM, MODERN LEGAL ETHICS § 2.6.2 (stud. ed. 1986) thereinafter MODERN

LEGAL ETHICS]. Alabama, which adopted an ethical code in 1899, was apparently the first
state to do so. Id.

7. Id.; see also id. § 2.6.3, at 57 n.46.

8. Id. § 2.6.2.

9. CANONS OF PROFESSIONAL ETHICS Canon 15 (1908).

10. Id. at Canon 16.

11. Id. at Canon 22.

12. Id. at Canon 32.

13. Id.

14. Id. at Canon 6.

15. Id. at Canon 37.

16. Id. at Canon 29.

17. Id. at Canon 41.

18. The ABA did issue a formal opinion stating that a lawyer could not disclose to the
court the client's false statement regarding the client's criminal record when the lawyer only
knew about the client's criminal record from a client confidence. If the lawyer knew about
the true facts from a communication other than a client confidence, however, the lawyer was
obligated to disclose the true facts. ABA Comm. on Professional Ethics and Grievances,
Formal Op. 287 (1953).
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B. Code of Professional Responsibility (1969)

The ABA sought to modernize its ethics codes in the 1960s. In 1969 the
ABA House of Delegates finally adopted the Code of Professional Re-
sponsibility (the "Code"),19 which was ultimately adopted in all states"0

except California.2 1 Disciplinary Rule ("DR") 4-101 discusses client confi-
dentiality and provides in pertinent part:

(A) "Confidence" refers to information protected by the attorney-client
privilege under applicable law, and "secret" refers to other information
gained in the professional relationship that the client has requested be
held inviolate or the disclosure of which would be embarrassing or would
be likely to be detrimental to the client.
(B) Except when permitted under DR 4-101(C), a lawyer shall not
knowingly:

(1) Reveal a confidence or secret of his client ....

(C) A lawyer may reveal:

(3) The intention of his client to commit a crime and the infor-
mation necessary to prevent the crime .

The ABA issued a pre-Code formal opinion stating that the lawyer had
to know "beyond a reasonable doubt that a crime will be committed"
before the lawyer could disclose a confidence.2 The ABA also issued two
apparently contradictory informal opinions under the Code dealing with
future crimes: one states that if the attorney learns that the client intends
to commit a crime, the attorney should either withdraw or report the mis-
conduct to the court;23 the other states that the attorney should withdraw
and advise the client of the attorney's obligation to reveal the truth to the
authorities.

2 '

19. ABA Special Comm. on Evaluation of Ethical Standards, MODEL CODE OF PROFES-
SIONAL RESPONSIBILITY [hereinafter CODE] (Preliminary Draft 1969).

20. Wolfram, supra note 2, at 823 n.50.
21. California adopted its own code. See infra text accompanying notes 48-51.
22. ABA Comm. on Ethics and Professional Responsibility, Formal Op. 314 (1965). It

was also suggested that this disciplinary rule be changed to make disclosure mandatory
when the client intends to commit a crime jeopardizing the life or safety of others. Callan &
David, Professional Responsibility in an Adversary System, 29 RUTGERS L. REV. 332, 353-
56, 394 (1976). This view was adopted in the MODEL RULES OF PROFESSIONAL CONDUCT [here-
inafter MODEL RULES]. See infra text accompanying note 36.

23. ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1314 (1975).
24. ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1141 (1970)

(client's intention to become a fugitive).
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C. ABA Standards, The Defense Function (1971 and 1980)

In 1963 the ABA House of Delegates approved a project to develop a
code of criminal procedure that would affect all aspects of the criminal
justice system. Seventeen areas of the law of criminal procedure were de-
veloped and approved by the House of Delegates between'1968 and
1973. s More comprehensive codes of conduct for criminal lawyers, both
prosecutors" and defense lawyers,27 were developed and approved by the
House of Delegates in 1971.

The Defense Function standards originally contained a detailed section
dealing with the issue of client perjury.28 This proposed standard, how-
ever, proved controversial and was withdrawn from consideration as part
of the ABA Standards. It was referred to the ABA Special Commission on
Evaluation of Professional Standards to consider whether the proposed
standard should be adopted as a part of the Code of Professional Respon-
sibility.2 ' The proposal was again put before the House of Delegates in
1979 for the second edition and was withdrawn again to determine
whether the proposal should be addressed in the proposed Model Rules of
Professional Conduct.30

Notwithstanding the fact that the ABA House of Delegates withdrew
its support for this standard in 1979, it has been cited with approval by
several courts. 1 The commentary to the original standard sought to clar-
ify an inconsistency with the Code of Professional Responsibility and
stated that DR 7-102(B)(1), requiring a lawyer to seek to force the client
to reveal a fraud on a tribunal, and,. failing that, to reveal it herself, did
not apply to criminal defense lawyers.32

25. ABA STANDARDS FOR CRIMINAL JUSTICE xx-xxii (2d ed. 1980).
26. ABA STANDARDS, THE PROSECUTION FUNCTION (Approved Draft 1971); ABA STAN-

DARDS, THE PROSECUTION FUNCTION ch. 3 (2d ed. 1980).
27. ABA STANDARDS, THE DEFENSE FUNCTION (Approved Draft 1971); ABA STANDARDS,

THE DEFENSE FUNCTION ch. 4 (2d ed. 1980).
28. ABA STANDARDS, THE DEFENSE FUNCTION, Proposed Standard 7.7 (Approved Draft

1971).
29. ABA STANDARDS, THE DEFENSE FUNCTION, Proposed Standard 4-7.7 editor's note (2d

ed. 1980).
30. ABA STANDARDS, THE DEFENSE FUNCTION, Proposed Standard 4-7.7 editor's note

(Supp. 1989). This was finally addressed in Rule 3.3 of the MODEL RULES. See infra text
accompanying note 210 for the text of Proposed Standard 4-7.7.

31. See infra note 212.
32. ABA STANDARDS, THE DEFENSE FUNCTION, Proposed Standard 7.7(c), comment at

275-76 (Approved Draft 1971).
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D. Model Rules of Professional Conduct (1983)

The Code of Professional Responsibility did not enjoy complete sup-
port. Some even believed it was irrelevant to trial lawyers and sole practi-
tioners. These perceived defects were the impetus for the ABA to seek
revision of the Code within only eight years of its adoption 83 Finally, the
Model Rules of Professional Conduct (the "Model Rules") were adopted
by the ABA House of Delegates in 1983.1 The Model Rules, however,
also did not enjoy widespread support. Although the Model Rules have
thus far been adopted in forty states, several of the adopting states have
substantially amended controversial rules or have retained provisions
from the Code of Professional Responsibility."' Model Rule 3.3 provides
in pertinent part:

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal;
(2) fail to disclose a material fact to a tribunal when disclosure
is necessary to avoid assisting a' criminal or fraudulent act by
the client;

(4) offer evidence that the lawyer knows to be false. If a lawyer
has -offered material evidence and comes to know of its falsity,
the lawyer shall take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of
the proceeding, and apply even if compliance requires disclosure of infor-
mation otherwise protected by rule 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably
believes is false.

Model Rule 1.6 provides:

(a) A lawyer shall not reveal information relating to representation of a
client unless the client consents after consultation, except for disclosures
that are impliedly authorized in order to carry out the representation,
and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer rea-
sonably believes necessary:

(1) to prevent the client from committing a criminal act that the
lawyer believes is likely to result in imminent death or substan-
tial bodily harm; ....

33. MODERN LEGAL ETHICS, supra note 6, § 2.6.4.
34. Id.
35. Id. See infra text accompanying notes 36-47.
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Substantial variations of these rules abound. As of the date of this Arti-
cle, the following variations of the Model Rules have been adopted:3 1)
mandatory disclosure for intended crimes likely to result in death or sub-
stantial physical harm; 7 2) mandatory disclosure of crimes or illegal'or
fraudulent acts likely to result in death or substantial physical harm or
substantial injury to the financial interest of another;" 3) mandatory dis-
closure of violent acts and permissive disclosure of fraudulent acts;39 4)
mandatory disclosure of criminal acts;' 0 5) permissive disclosure of any
criminal act" (or the Code language'2 ); 6) permissive disclosure of crimi-
nal acts likely to result in death or substantial bodily harm (the Model
Rules language);'8 7) permissive disclosure of criminal acts likely to result
in death or bodily harm, or substantial financial injury;" 8) permissive
disclosure of information necessary to prevent a crime or both crime or
fraud;4

5 9) permissive disclosure to rectify client frauds;' 6 and, 10) permis-
sive disclosure necessary to insure compliance with court orders.' 7

E. California Rules of Professional Conduct

California takes an independent approach to professional ethics. The
California Business and Professions Code authorizes the California State
Bar's Board of Governors to promulgate "rules of professional conduct for
all members of the bar in the State." 8 Once approved by the supreme
court, the rules have the same effect as statutory law.'9 California has
adopted its own version of ethical rules and follows neither the Code nor
the Model Rules.

36. Variations are taken from BNA LAWYER'S MANUAL ON PROFESSIONAL CONDUCT 1:11-
41 (1990). Note: A state may appear in more than one category.

37. Arizona; Connecticut; Florida; Nevada; North Dakota; Texas.
38. New Jersey; Wisconsin.
39. New Mexico ("should" rather than "shall"); Pennsylvania.
40. Illinois; Virginia (but client must be warned first).
41. Arkansas; Idaho; Maryland; Oklahoma; South Carolina; West Virginia; Wyoming.
42. The following states retained the language of the CODE on this issue: District of Co-

lumbia; Indiana; Kansas; Michigan; Minnesota; Mississippi; New York; North Carolina; Ore-
gon; Washington.

43. Delaware; Illinois; Missouri; Montana; Rhode Island; South Dakota.
44. Maryland;.New Hampshire; North Dakota; Utah.
45. Arizona (crime); Minnesota (crime); New Jersey (crime, illegal or fraudulent act, or

fraud on the court); North Carolina (crime).
46. Michigan; Nevada; New Jersey; South Dakota; Utah.
47. Kentucky; Kansas.
48. The Cal. State Bar Act, RULES OF PROFESSIONAL CONDUCT § 6076 (1988).
49. Id. § 6077. The California courts have held repeatedly that the state bar constitu-

tionally was delegated this authority. See, e.g., In re Shattuck, 208 Cal. 6, 279 P. 998 (1929);
Hinds v. State Bar of California, 19 Cal. 2d 87, 119 P.2d 134 (1941).

[Vol. 42
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In California the legislation authorizing the state bar provides for client
confidentiality and states that it is the attorney's duty:

(d) To employ, for the purpose of maintaining the causes confided to him
or her such means only as are consistent with truth, and never to seek to
mislead the judge or any judicial officer by an artifice or false statement
of fact or law.
(e) To maintain inviolate the confidence, and at every peril to himself [or
herself] to preserve the secrets, of his client."

Some early California cases held that a lawyer could not knowingly per-
mit any witness, including a client, to commit perjury.'1

III. Nix v. Whiteside

To fathom the paradox of client perjury after Nix v. Whiteside,5" one
must first delve into the facts, the lower court opinions, and the various
opinions of the Supreme Court Justices in that case. One finds that things
are not always what they seem on the surface.

On February 8, 1977, Emanuel Charles Whiteside stabbed Calvin Love
to death in a drug deal gone bad." Mr. Love's murder created a nine year
judicial odyssey for Mr. Whiteside, culminating in the strange case of
Whiteside, perhaps one of the most misunderstood cases ever decided by
the United States Supreme Court. There is great confusion among law-
yers and judges concerning what the court in Whiteside held. A good part
of the confusion results from the perceptions of the uninitiated and from
the shallow discussion in the Supreme Court's majority opinion. Actually,
parts of the majority opinion only make sense when read in conjunction
with the concurring opinions.

To understand what Whiteside really means, one must both under-
stand its curious facts and the holdings of the courts below and remember
that it is an ineffective assistance case and not a client perjury case. No
one in the history of Whiteside, save Mr. Whiteside himself, ever con-

50. The Cal. State Bar Act, RULES OF PROFESSIONAL CONDUCT § 6068(d), (e) (1988). Ore-
gon had the same provision as subsection (e), OR. REv. STAT. § 9.460(5) (repealed 1989), but
repealed it in 1989, apparently in deference to the CODE OF PROFESSIONAL RzSPONSIBILITY
already adopted by the Oregon Supreme Court. OR. REv. STAT. § 9.460 (Supp. 1990). See In
re Murray, 287 Or. 633, 601 P.2d 780 (1979) (state supreme court may adopt ethical rules).

51. People v. Pike, 58 Cal. 2d 70, 97, 372 P.2d 656, 672, 22 Cal. Rptr. 664, 680, cert.
denied, 371 U.S. 941 (1962). It was also held in Hinds, 19 Cal. 2d at 87, 119 P.2d at 134, that
an attorney had a duty to rectify a client fraud on the court. But see People v. Guzman, 45
Cal. 3d 915, 755 P.2d 917, 248 Cal. Rptr. 467 (1988). See infra text accompanying notes 224-
28.

52. 475 U.S. 157 (1986).
53. Id. at 160.
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doned client perjury. Unique facts make tough cases harder and can cre-
ate pressures that can cause the law to bend."

A. Factual Background and the Trial Court Proceedings

Mr. Love met his fate in Cedar Rapids, Iowa at the hands of Mr.
Whiteside after they argued over marijuana in Love's apartment. The ar-
gument was in Love's bedroom, and Love directed his girlfriend to get his
"piece" and then went to his bed. After the two had exchanged a few
more words, Love started to reach under his pillow as he moved toward
Whiteside. Whiteside, sensing danger, stabbed Love in the chest. White-
side ultimately was charged with second degree murder."

In preparation for trial, Whiteside told his defense lawyer that he
thought that Love had a gun, but, that he had not actually seen one. On
the eve of trial, Whiteside told his lawyer that he intended to testify that
he had seen a gun under the pillow, because, as he put it, he was "dead"
with the jury unless he saw one. The other witnesses to the shooting be-
lied the belated claim that Whiteside saw a gun under the pillow. The
lawyer responded that "if he insisted upon testifying that he saw a gun,
then he (counsel) would move to withdraw, advise the state trial judge
that the testimony was perjurious and testify against him."," At the trial,
Whiteside thought better of perjuring himself in his own defense and tes-
tified that he only thought that Love had a gun.'7 The jury rejected his
claim of self defense and convicted him of second degree murder."

After his conviction, Whiteside discharged his attorneys and retained
new counsel. Whiteside then filed a motion for new trial raising the claim
that his trial attorneys" denied him effective assistance of counsel during
the trial by their conduct. At the hearing on the motion for new trial,
Whiteside's lead trial counsel testified that

[W]e could not allow him to [testify falsely] because that would be per-
jury, and as officers of the court we would be suborning perjury if we

54. Great cases like hard cases make bad law. For great cases are called great, not-
by reason of their real importance in shaping the law of the future, but because of
some accident of immediate overwhelming interest which appeals to the feelings
and distorts the judgment. These immediate interests exercise a kind of hydraulic
pressure which makes what previously was clear seem doubtful, and before which
even well settled principles of law will bend.

Northern Sec. Co. v. United States, 193 U.S. 197, 400-01 (1904) (Holmes, J., dissenting).
55. 475 U.S. at 160.
56. Whiteside v. Scurr, 744 F.2d 1323, 1326 (8th Cir.), reh'g en banc denied, 750 F.2d

713 (8th Cir. 1984), rev'd sub nom. Nix v. Whiteside, 475 U.S. 157 (1986).
57. 475 U.S. at 162.
58. Id.
59. Gary Robinson was lead counsel, and Donna L. Paulsen assisted in the defense.
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allowed him to do it: ... I advised him that if he did do that it would be
my duty to advise the Court of what he was doing and that I felt he was
committing perjury; also, that I probably would be allowed to attempt to
impeach that particular testimony."

The trial court denied the motion and sentenced Whiteside to forty years
imprisonment. Whiteside appealed.

The final decision of a court on a case is often dictated by the initial
view that the court takes of the facts. There are some curious discrepan-
cies regarding how the facts were portrayed by the three courts reporting
their decisions in Mr. Whiteside's seemingly simple stabbing and near
perjury case.61

B. The Direct Appeal

Affirming the decision of the lower court, the Iowa Supreme Court re-
lied on the following facts:"

Defendant claims his victim had a gun and that he acted to protect him-
self from an assault by Love with that deadly weapon. He says his attor-
ney (not the one who now represents him) would not permit him to tes-
tify to that fact and threatened, if he persisted in doing so, to withdraw
from the case and to advise the trial judge that this testimony was
perjurious. 3

The court further noted that:

In the present case, counsel was convinced with good cause to believe
defendant's proposed testimony would be deliberately untruthful. All the
other evidence belied defendant's tardy claim. There were three other
persons in the room. No one testified to having seen a gun. A search of
the apartment shortly after Love's death did not disclose one. Even de-
fendant says that during the argument Love told his girlfriend to get his
"piece"-meaning his gun. This refutes defendant's claim Love already
had one.0

4

Finally, the court noted that "We commend both Mr. Robinson and
Ms. Paulsen for the high ethical manner in which this matter was han-
dled." 6 The Iowa court quoted from DR 4-101(C) of the Iowa Code of

60. 475 U.S. at 161 (quoting App. to Pet. for Cert. A-85).
61. Also explicating the facts is Appel, The Limited Impact of Nix v. Whiteside on At-

torney-Client Relations, 136 U. PA. L. Rxv. 1913, 1928-29 (1988). The author of that article
represented the State of Iowa in the United States Supreme Court in Whiteside.

62. State v. Whiteside, 272 N.W.2d 468 (Iowa 1978).
63. Id. at 470.
64. Id. at 471.
65. Id.
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Professional Responsibility, which is the same as the Model Code, and
added that "[a] lawyer who knowingly uses perjured testimony or false
evidence or who aids a client to commit a criminal act is himself subject
to disciplinary action, not to mention the possibility of his own prosecu-
tion for suborning perjury.""

C. Federal Habeas Review

United States District Court. In 1981 Mr. Whiteside finally filed a
petition for writ of habeas corpus in the United States District Court for
the Southern District of Iowa." "The district court noted the constitu-
tional right to testify did not include perjury and concluded that [White-
side] was not denied due process or effective assistance of counsel because
counsel prevented him from testifying falsely." s Accordingly, the writ
was denied in December 1982, and Whiteside appealed to the Eighth
Circuit."

The Eighth Circuit Panel Decision. A panel70 of the Eighth Cir-
cuit held in 1984 in Whiteside v. Scurr" that defense counsel's threat to
testify against Whiteside infringed both his right to testify in his own
behalf and his right to the effective assistance of counsel at trial. The
panel, perhaps portending the ultimate confusion that would surround
the case, clearly drew the line on what the issue was and was not:

Our discussion begins with the following observation: our analysis does
not deal with the ethical problem inherent in appellant's claim. We are
concerned only with the constitutional requirements of due process and
effective assistance of counsel. As the ABA Model Rules 3.3 comment
. .states, the Constitution prevails over rule of professional ethics, and

a lawyer who does what the sixth and fourteenth amendments command
cannot be charged with violating any precepts of professional ethics."

The first issue presented was whether trial counsel acted with sufficient
knowledge that the client would likely perjure himself at trial. The panel
held that inconsistent statements from the client or mere suspicion that
the client would testify falsely are not enough to establish to counsel's

66. Id.
67. Whiteside v. Scurr, No. 81-246-C (S.D. Iowa).
68. Whiteside v. Scurr, 744 F.2d 1323, 1326 (8th Cir. 1984) (citing Whiteside v. Scurr,

No. 81-246-C, slip op. at 2 (S.D. Iowa Dec. 7, 1982)).
69. Id.
70. The panel was comprised of Circuit Judges McMillian and Arnold of the Eighth

Circuit and Circuit Judge Bennett of the Federal Circuit sitting by designation. Id. at 1325.
71. See supra note 68.
72. 744 F.2d at 1328.
73. Id. at 1327.
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satisfaction that the client would testify falsely if called as a witness.74

Rather,

counsel must act if, but only if, he or she has "a firm factual basis" for
believing that the defendant intends to testify falsely or has testified
falsely .... It will be a rare case in which this factual requirement is
met. Counsel must remember that they are not triers of fact, but advo-
cates. In most cases a client's credibility will be a question for the jury."

In this case, however, it was clear that the client would testify falsely.
The state court had already made a virtually binding finding to that ef-
fect, and the panel was required to follow it.

In the present case the state supreme court found that "counsel was
convinced with good cause to believe [appellant's] proposed testimony
would be deliberately untruthful," and that counsel had based this belief
upon an independent investigation and prior discussions with appellant.
This factual determination is fairly supported by the record and is there-
fore presumptively correct. For the purposes of our analysis, we presume
that appellant would have testified falsely. We recognize, of course, that
the criminal defendants' privilege to testify in their own defense does not
include the right to commit perjury. However, the fact that appellant
would have committed perjury does'not mean that appellant has waived
his right to a fair trial, due process or effective assistance of counsel
.... The "remedy" for appellant's perjury is prosecution for perjury.70

Notwithstanding that defendant was to have perjured himself, the
panel found that counsel's response to the proposed client perjury consti-
tutionally was inappropriate and caused defendant to be denied due pro-
cess and effective assistance of counsel.

Counsel threatened appellant that he would withdraw from the case, ad-
vise the state court trial judge of appellant's intention, and testify
against him as a rebuttal witness for the -prosecution. Counsel's actions
prevented appellant from testifying falsely. We hold that counsel's action
deprived appellant of due process and effective assistance of counsel. As
noted by the court in Lowery v. Cardwell" "[wie are acutely aware of the
anomaly presented when mistrial must result from counsel's bona fide
efforts to avoid professional irresponsibility. We find no escape, however,
from the conclusion that fundamental requisites of fair trial have been
irretrievably lost.17 8

74. Id. at 1328 (citations omitted).
75. Id. (citing United States ex rel. Wilcox v. Johnson, 555 F.2d 115, 122 (3d Cir. 1977)).
76. Id. (citations omitted).
77. 575 F.2d 727 (9th Cir. 1978).
78. 744 F.2d at 1328 (quoting Lowery, 575 F.2d at 731).
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Defense counsel's threat to withdraw, advise the state trial judge of the
potential perjury, and testify against his client if the client testified
falsely (particularly the latter), impermissibly compromised the right of
the accused to effective assistance of counsel.7 9

Despite counsel's legitimate ethical concerns, counsel's actions were in-
consistent with the obligations of confidentiality and zealous advocacy.
Counsel's actions, in particular the threat to testify against appellant, in-
dicate that a conflict of interest had developed between counsel and ap-
pellant, even though this conflict was admittedly precipitated by appel-
lant's intention to testify falsely. At this point counsel had become a
potential adversary and ceased to serve as a zealous advocate of appel-
lant's interests. "No matter how commendable may have been counsel's
motives, [counsel's] interest in saving himself [or herself] from potential
violation of the canons [or the ABA Model Rules of Professional Con-
duct] was adverse to [the] client, and the end product was [counsel's]
abandonment of a diligent defense." 0

The panel also held that the actions of defense counsel unconstitution-
ally infringed upon the right of the defendant to testify in his own behalf
because confidentiality was conditional. 1

We recognize the difficulties created when the duty to render effective
assistance, imposed by the sixth and fourteenth amendments, is not com-
pletely congruent with the relevant code of professional ethics. We wish
to stress that our task is not at all to determine whether counsel behaved
in an ethical fashion. That question is governed solely by the Iowa Code
of Professional Responsibility, as it was in effect at the time of the trial
in this case, and as it has been authoritatively interpreted by the Su-
preme Court of Iowa. The Supreme Court of Iowa is the last word on all
questions of state law, and the Code of Professional Responsibility is a
species of state law. It nevertheless remains our duty to determine what
the sixth amendment requires. In doing so, we are at liberty to consider,
purely as guidelines and not as governing rules, the views of authorities
on legal ethics, including views set forth in various proposed standards
and codes of professional conduct. In this connection, we note that coun-
sel here fell short not only under the strict Freedman approach, but also
under the ABA Proposed Defense Function Standards. Even the ABA
Model Rules of Professional Conduct do not appear to sanction a threat
by defense counsel actually to take the stand and to testify as a prosecu-
tion witness on rebuttal. Our holding is no broader than necessary to
dispose of the perhaps unique fact situation presented here. In particu-
lar, we express no view on the sixth amendment implications of a law-

79. Id. at 1329.
80. Id. (quoting Lowery, 575 F.2d at 732 (Hufstedler, J., specially concurring)).
81. Id. at 1329-30.
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yer's simply moving to withdraw, with or without informing the trial
court of the reason. Surely a lawyer who actually testified against his own
client could not be said to be rendering effective assistance. The same is
true, we think, of a lawyer who threatens to testify against his own client.

Here, counsel went so far in his (at least initially) commendable zeal to
avoid deceiving the court that he became an adversary to his own client.
In this situation, we believe that appellant did not receive the effective
assistance of counsel. 2

The panel held that the principles governing evaluation of actual con-
flicts of interest of defense counsel governed and that prejudice must be
presumed.as

Rehearing En Banc.. As an example of misinterpretation by the un-
initiated, the Des Moines Sunday Register published what was later de-
scribed by Chief Judge Lay of the Eighth Circuit as a "distortional arti-
cle" entitled "Iowa lawyers criticize ruling, say it encourages perjury by
defendants." The article was published about a month after Whiteside v.
Scurr and stated that the panel decision had held "that an Iowa man
convicted of murder [had to] be retried or set free because his attorney
wouldn't let him commit perjury." 4 The Attorney General of Iowa was
quoted in the article as stating that the panel's decision was "outra-
geous." 5 Because of space and time limitations, the media is notorious
for its inability to analyze and interpret appellate opinions for its readers
and viewers objectively. This is particularly true when, like in this case,
only one side of the case is examined and interviewed.

The Iowa Attorney General's outrage with the panel decision led him to
petition for rehearing en-banc before all nine circuit judges of the Eighth
Circuit."6 On December 24, 1984, the Eighth Circuit denied rehearing en
banc on a five to four vote with four opinions.8 7 The fractured nature of
the opinions of the Eighth Circuit further demonstrates the confusion
created by the issues in the case.

82. Id. at 1330-31.
83. Id. at 1330 (citing Cuyler v. Sullivan, 446 U.S. 335, 348 (1980); United States v.

Cronic, 466 U.S. 648, 658 n.25 (1984)).
84. Whiteside v. Scurr, 750 F.2d 713, 716 n.1 (8th Cir. 1984) (en banc) (Lay, C.J., concur-

ring) (quoting Des Moines Sunday Register, Oct. 14, 1984, at 3B).
85. Id.
86. Only two circuit judges of the entire complement of nine on the Eighth Circuit sat on

the panel. One was a circuit judge from the Federal Circuit sitting by designation. Under
Eighth Circuit Rule 16(a), the foreign circuit judge was unable to vote on the en banc
petition.

87. 750 F.2d at 713.
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Summarizing the holding and criticizing the state's assertions in its pe-
tition for rehearing, Judge McMillian, the author of the panel decision
wrote the brief order denying rehearing en banc.

The motion for rehearing en banc is denied. Contrary to the argument
presented by the state in support of the motion for rehearing en banc,
our opinion does not create a right to commit perjury. Our opinion ex-
pressly states that the criminal defendant's privilege to testify in his or
her own defense does not include the right to commit perjury. Perjury is
a most serious offense and anyone who commits perjury should be pun-
ished for it. Our holding is limited to the fact situation in the present
case. We hold only that a lawyer who has a firm factual basis for believ-
ing that his or her client is about to commit perjury, because of confiden-
tial communications the client has made to the lawyer, may not disclose
the content of those confidential communications to the trier of fact, in
the present case the jury. The lawyer who discloses confidential commu-
nications or who threatens to do so has departed from the role of an
advocate and has become an adversary to the interests of his or her cli-
ent. Such a client has lost the effective assistance of counsel, a right to
which even those defendants who may later be accused of perjury are
entitled.18

Judge Gibson, writing for the four dissenters, centered his discussion
primarily on whether counsel's actions prejudiced Whiteside. Disagreeing
with the panel's holding that the traditional analysis of presumed
prejudice from an actual conflict of interest was controlling, he found that
this was the court's "most critical error."' Judge Gibson noted that
Strickland v. Washington" applied to the case, but found that the major-
ity failed to apply properly its requirement that "'but for counsel's er-
rors, the result of the proceeding would have been different.'"91 "The
facts in this case make it unlikely that lying on the stand would have
changed the outcome in Whiteside's trial."' 2

The court makes much of the constraints on communications between
lawyer and client because of counsel's threat. This concern is more theo-
retical than real, given that the threat occurred immediately before trial.
Prior to this, there had been numerous conferences between lawyer and
client, with the lawyer having full appreciation of the likely testimony
from Whiteside. The fundamental trust between the lawyer and client
was threatened more by Whiteside's decision to give perjured testimony,
after a full and confidential disclosure of the facts surrounding the case.

88. Id. at 714.
89. Id. at 715 (Gibson, J., dissenting).
90. 466 U.S. 668 (1984).
91. 750 F.2d at 715 (Gibson, J., dissenting) (quoting Strickland, 466 U.S. at 694).
92. Id. (Gibson, J., dissenting).

[Vol. 42784
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The court examines counsel's position primarily in terms of legal eth-
ics. The Supreme Court of Iowa was more realistic in discussing not only
the ethical considerations, but that a lawyer who knowingly uses perjured
testimony or who aids a client's criminal act may be subject to prosecu-
tion for suborning perjury. The majority does not discuss the proper
course for the lawyer in the position faced by Whiteside's counsel, which
presents an extremely complex question. We should not attempt to re-
solve this issue in separate opinions. Consideration of counsel's dilemma
is further reason for rehearing en banc, particularly in view of the con-
flicting academic discussions of the question. It is sufficient here, how-
ever, simply to conclude that Whiteside had not been prejudiced by, be-
ing required to testify truthfully. 3

Judge Fagg, joined by the other three dissenters, also wrote a dissent-
ing opinion.

I find it difficult to believe that a panel of this court would hold that a
lawyer who makes use of a private dialogue with his client to dissuade
the client from testifying falsely is burdened by a conflict of interest, is
disloyal, is less than zealous, and is guilty of compromising the client's
right to testify in his own defense.

To prevent his client from committing perjury, Whiteside's lawyer told
him "that if he insisted [on committing perjury], then he (counsel) would
move to withdraw, advise the state trial judge that the testimony was
perjurious and testify against him." Although this strongly worded ad-
monition may have resulted in some degree of antagonism between
Whiteside and his lawyer, I simply do not believe that a lawyer who, in
the privacy of the lawyer-client relationship, admonishes his client to tes-
tify truthfully creates an actual conflict of interest. This conclusion is
particularly compelling since a client has no constitutionally protected
interest in testifying falsely. Furthermore, even if the actions of White-
side's attorney created a conflict, the panel points to no evidence which
suggests that the lawyer's dialogue adversely affected either his perform-
ance or the underlying lawyer-client relationship. 4

Chief Judge Lay concurred in denying rehearing en banc and stated
that Judge Fagg's dissenting opinion "totally misreads the holding of [the
panel]. His dissent is certain to leave both lawyers and laypersons con-
fused as. to the breadth of the decision in this case." 9

Ethical standards allow a lawyer to seek withdrawal when a client in-
sists on giving testimony the lawyer knows to be perjurious. Counsel

93. Id. at 716 (citations omitted).
94., Id. at 717-18 (Fagg, J., dissenting) (citations omitted).
95. Id. at 716 (Lay, C.J., concurring).
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should not, however, advise the court of his or her reason for seeking
withdrawal. In this case, defendant's counsel threatened to take the
stand and impeach his client. Such a threat is not only unethical, it cre-
ates a conflict of interest between the lawyer and the defendant render-
ing counsel ineffective in violation of defendant's sixth amendment
rights.

Judge Fagg's dissenting opinion broadens the holding in Whiteside far
beyond its limits. That it is both unethical and a denial of effective assis-
tance of counsel for an attorney to threaten to testify against the defend-
ant client as to information given in confidence by the client is uncon-
testable. That a lawyer must serve as a guardian of truth in the judicial
process is also without doubt. The panel opinion in Whiteside does no
more than tie these two certainties together."

D. Review in the Supreme Court

On April 15, 1985, the Supreme Court granted the State of Iowa's peti-
tion for certiorari.'7 On February 26, 1986, the Supreme Court unani-
mously reversed the Eighth Circuit in four opinions." Chief Justice Bur-
ger wrote the opinion of the Court, and he also approached the issue
before the Court 9 solely as a prejudice claim under Strickland v.
Washington."0 '

Under the Strickland standard, breach of an ethical standard does not
necessarily make out a denial of the Sixth Amendment guarantee of as-
sistance of counsel. When examining attorney conduct, a court must be
careful not to narrow the wide range of conduct acceptable under the
Sixth Amendment so restrictively as to constitutionalize particular stan-
dards of professional conduct and thereby intrude into the state's proper
authority to define and apply the standards of professional conduct ap-
plicable to those it admits to practice in its courts. In some future case
challenging attorney conduct in the course of a state-court trial, we may
need to define with greater precision the weight to be given to recognized
canons of ethics, the standards established by the state in statutes or
professional codes, and the Sixth Amendment, in defining the proper

96. Id. at 716-17 (citations omitted).
97. Nix v. Whiteside, 471 U.S. 1014 (1985). Crispus Nix had replaced David Scurr as

the warden of the prison unit holding Mr. Whiteside.
98. Nix v. Whiteside, 475 U.S. 157 (1986).
99. The Court stated the issue as: "We granted certiorari to decide whether the Sixth

Amendment right of a criminal defendant to assistance of counsel is violated when an attor-
ney refused to cooperate with the defendant in presenting perjured testimony at his trial."
Id. at 159. Again, the initial view that one takes of an issue determines how one comes out
on that issue.

100, 466 U.S. 668 (1984).
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scope and limits on that conduct. Here we need not face that question,
since virtually all of the sources speak with one voice. 10 1

Despite the disavowal of the need to intrude intowhat is or is not good
professional ethics, the Court then proceeded to discuss the -relevant stan-
dards defining what is "reasonable" conduct for an attorney confronted
with the problem of client perjury.10 2 The Court found that Robinson's
actions were "well within accepted standards of professional conduct...
acceptable under Strickland."108

Paradoxically, even while accepting the conclusion of the Iowa trial
court that Whiteside's proposed testimony would have been a criminal
act, the Court of Appeals held that Robinson's efforts to persuade White-
side not to commit that crime were improper, first, as forcing an imper-
missible choice between the right to counsel and the right to testify; and,
second, as compromising client confidences because Robinson's threat to
disclose the contemplated perjury.' 4

The Court then discussed the nature of defense counsel's threat to the
defendant:

The Court of Appeals also determined that Robinson's efforts to per-
suade Whiteside to testify truthfully constituted an impermissible threat
to testify against his own client. We find no support for a threat to tes-
tify against Whiteside while he was acting as counsel. The record reflects
testimony by Robinson that he had admonished Whiteside that, if he
withdrew he "probably would be allowed to attempt to impeach that par-
ticular testimony," if Whiteside testified falsely. The trial court accepted
this version of the conversation as true.108

The Court found no prejudice under the Strickland standard because
there is no constitutional right to testify falsely' or otherwise use false
evidence. 07

I The paucity of authority on the subject of any such "right" may be
explained by the fact that such a notion has never been responsibly ad-
vanced; the right to counsel includes no right to have a lawyer who will

101. 475 U.S. at 165-66.
102. Id. at 167-71.
103. Id. at 171.
104. Id. at 172 (emphasis in original).
105. Id. at 172-73 n.7.
106. Id. at 173 (citing and quoting Harris v. New York, 401 U.S. 222, 225 (1971) (testify-

ing defendant could be impeached by contents of illegally obtained confession if he contra-
dicted it at trial)).

107. Id. (citing United States v. Havens, 446 U.S. 620, 626-27 (1980) (testifying defend-
ant could be impeached with product of suppressed search if he contradicted it when
testifying)).
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cooperate with planned perjury. A lawyer who would so cooperate would
be at risk of prosecution for suborning perjury, and disciplinary proceed-
ings, including suspension or disbarment.

Robinson's admonitions to his client can in no sense be said to have
forced respondent into an impermissible choice between his right to
counsel and his right to testify as he proposed for there was no permissi-
ble choice to testimony falsely.1 "

The Court held that defendant had no right to his lawyer's silence regard-
ing whether he would testify falsely.

The rule adopted by the Court of Appeals, which seemingly would re-
quire an attorney to remain silent while his client committed perjury, is
wholly incompatible with the established standards of ethical conduct
and the laws of Iowa and contrary to professional standards promulgated
by that State. The position advocated by petitioner ... is wholly incon-
sistent with the Iowa standards of professional conduct and law, with the
overwhelming majority of courts, and with codes of professional ethics.
Since there has been no breach of any recognized professional duty, it
follows that there can be no deprivation of the right to assistance of
counsel under the Strickland standard.100

The Court went on to say that, as a matter of law, counsel's perform-
ance did not violate the Strickland standard because the Court could not
say that its confidence in the outcome was altered at all. 10 The Court
also held that the court of appeals erred in applying a presumption of
prejudice standard from cases finding an actual conflict of interest."' Ac-
cordingly, "Whiteside's attorney treated Whiteside's proposed perjury in
accord with professional standards ... ,

Justice Brennan concurred in the judgment of the Court and stated in
a blunt and short concurring opinion:

108. Id. (emphasis in original).
109. Id. at 174-75 (citation omitted).
110. Id. at 175 (citing Strickland v. Washington, 466 U.S. 668, 694-95 (1984)).
111. Id. at 176.

This is not remotely the kind of conflict of interests dealt with in Cuyler v, Sulli-
van, [446 U.S. 335 (1980)]. Even in that case [the Court] did not suggest that all
multiple representations necessarily resulted in an active conflict rendering the
representation constitutionally infirm. If a "conflict" between a client's proposal
and counsel's ethical obligation gives rise to a presumption that counsel's assis-
tance was prejudicially ineffective, every guilty criminal's conviction would be sus-
pect if the defendant had sought to obtain an acquittal by illegal means. Can any-
one doubt what practices and, problems would be spawned by such a rule and
what volumes of litigation it would generate?

112. Id.

[Vol. 42
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This Court has no constitutional authority to establish rules of ethical
conduct for lawyers practicing in state courts. Nor does the Court enjoy
any statutory grant of jurisdiction over legal ethics.

Accordingly, it is not surprising that the Court emphasizes that it
"must be careful not to narrow the wide range of conduct acceptable
under the Sixth Amendment so restrictively as to constitutionalize par-
ticular standards of professional conduct and thereby intrude into the
state's proper authority to define and apply the standards of professional
conduct applicable to those it admits to practice in its court." I read this
as saying in another way that the Court cannot tell the States or the
lawyers in the States how to behave in their courts, unless and until fed-
eral rights are violated.

Unfortunately, the Court seems unable to resist the temptation of
sharing with the legal community its vision of ethical conduct. But let
there be no mistake: the Court's essay regarding what constitutes the
correct response to a criminal client's suggestion that he will perjure
himself is pure discourse without force of law. As Justice Blackmun ob-
serves, that issue is a thorny one, but it is not an issue presented by this
case. Lawyers, judges, bar associations, students, and others should un-
derstand that the problem has not now been "decided. '""1

Justice Blackmun concurred in the judgment with Justices Brennan,
Marshall, and Stevens. He stated that he did "not believe that a federal

habeas corpus case challenging a state crinminal conviction is an appropri-
ate vehicle for attempting to resolve this thorny problem" of how a law-
yer should deal with client perjury."' Justice Blackmun agreed with the
majority that Whiteside "suffered no injury justifying federal habeas re-
lief.""' 5 He reminded the majority that Strickland has two prongs: per-
formance and prejudice; and that if a habeas petitioner fails on either
one, he is not entitled to relief. Therefore, a habeas court can resolve the
easiestquestion first, for if the habeas petitioner loses on the resolution of
the easy question, the case is over."" Justice Blackmun found Whiteside
suffered no prejudice and that prejudice should not be presumed.1 7 Since
Whiteside failed on this issue, he saw "no need to 'grade counsel's
performance.' "

The only federal issue in this case is whether Robinson's behavior de-
prived Whiteside of the effective assistance of counsel; it is not whether
Robinson's behavior conformed to any particular code of legal ethics.

113. Id. at 176-77 (Brennan, J., concurring) (emphasis in original).
114. Id. at 177-78 (Blackmun, J., concurring).
115. Id. at 178.
116. Id. at 184 (quoting Strickland v. Washington, 446 U.S. 669, 697 (1984); citing Hill v.

Lockhart, 474 U.S. 52 (1985)).
117. Id. at 184-88 (Blackmun, J., concurring).
118. Id. at 188 (quoting Strickland, 446 U.S. at 697).
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Whether an attorney's response to what he sees as a client's plan to
commit perjury violates a defendant's Sixth Amendment rights may de-
pend on many factors: how certain the attorney is that the proposed tes-
timony is false, the stage of the proceedings at which the attorney discov-
ers the plan, or the ways in which the attorney may be able to dissuade
his client, to name just three. The complex interaction of factors, which
is likely to vary from case to case, makes inappropriate a blanket rule
that defense attorneys must reveal, or threaten to reveal, a client's antici-
pated perjury to the court. Except in the rarest of cases, attorneys who
hdopt "the role of the judge or jury to determine the facts," pose a dan-
ger of depriving their clients of the zealous and loyal advocacy required
by the Sixth Amendment.

I therefore am troubled by the Court's implicit adoption of a set of
standards of professional responsibility for attorneys in state criminal
proceedings. It is for the States to decide how attorneys should conduct
themselves in state criminal proceedings, and this Court's responsibility
extends only to ensuring that the restrictions a State enacts do not in-
fringe a defendant's federal constitutional rights."'

By deciding the prejudice prong first, the Court avoided any unnecessary
federal interference with the "[s]tate's regulation of its bar."""0

Concurring, Justice Stevens added that he believed "that the lawyer's
actions were a proper way to provide his client with effective representa-
tion" without having to resolve the question of dealing with client perjury
after it occurred. Since he did not take Justice Blackmun's concurrence as
"imply[ing] any adverse criticism of this lawyer's representation of his
client," he joined in Justice Blackmun's opinion as well.18 1

IV. EVALUATING COUNSEL'S PERFORMANCE IN Nix v. Whiteside FROM
THE ETHICAL PERSPECTIVE

Viewing Nix v. Whiteside12
2 as an ineffective assistance case eliminates

the need to consider anything but the prejudice prong of Strickland v.
Washington.'38 Resolution of the far more difficult performance prong
was irrelevant. Since Whiteside could not show any prejudice from being
made to tell the truth at his trial, he was not entitled to habeas corpus
relief. The Eighth Circuit viewed the case as one involving an actual con-
flict of interest and presumed that defense counsel's conduct prejudiced

119. Id. at 188-90 (Blackmun, J., concurring) (quoting United States ex rel. Wilcox v.
Johnson, 555 F.2d 115, 122 (3d Cir. 1977)).

120. Id. at 190 (Blackmun, J., concurring).
121. Id. at 191 (Stevens, J., concurring).
122. 475 U.S. 157 (1986).
123. 466 U.S. 668 (1984).
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Whiteside."2 4 The Supreme Court rightly rejected that approach under its
ineffective assistance precedents. 120 Nevertheless, two nagging questions
remain: What exactly did Mr. Robinson threaten to do? Was his conduct
ethical?

A. What Did Defense Counsel Threaten To Do?

None of the courts that considered Mr. Whiteside's plight agreed on
what Mr. Robinson threatened to do. Exactly what did Mr. Robinson say
to Mr. Whiteside that day? The Iowa Supreme Court found only that
Whiteside's attorney "would not permit him to testify [that he saw a gun]
and threatened, if he persisted. in doing so, to withdraw from the case and
to advise the trial judge that this testimony was perjurious. "120 The
Eighth Circuit panel viewed Robinson's actions more seriously, finding
that "[clounsel threatened appellant that he would withdraw from the
case, advise the state court trial judge of appellant's intention, and testify
against him as a rebuttal witness for the prosecution. '"' The Supreme
Court rejected the Eighth Circuit's findings, stating that: "We find no
support for a threat to testify against Whiteside while he was acting as
counsel. The record reflects testimony by Robinson that he had' admon-
ished Whiteside that if he withdrew he 'probably would be allowed to
attempt to impeach that particular testimony,' if Whiteside testified
falsely." s What was the threat, and does it really matter when consider-
ing the effect these comments had on the attorney-client relationship?

The Supreme Court was the first court actually to quote Mr. Robin-
son's exact words. The Eighth Circuit's finding that Mr. Robinson
threatened to testify against his client is but one of two possible interpre-
tations of his statement that he "probably would be allowed to attempt to
impeach that particular testimony." The other interpretation, that
Robinson would call witnesses to impeach his client, is equally insidious.
In either situation defense counsel threatened to use privileged communi-
cations against his client and join forces with the prosecutor to impeach
his client's credibility. Could either scenario be. considered ethical?
Would any defendant want a lawyer who had threatened to become an
adjunct prosecutor? 12

124. Whiteside v. Scurr, 744 F.2d 1323, 1329 (8th Cir. 1984).
125. 475 U.S. at 176.
126. State v. Whiteside, 272 N.W.2d 468 (1978).
127. 744 F.2d at 1328.
128. 475 U.S. at 172-73 n.7.
129. Likewise, defense counsel's threat to impeach his own client's testimony is the an-

tithesis of our adversary system.
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B. Was Defense Counsel's Conduct Ethical?

Reasonable persons can disagree regarding whether Mr. Robinson's
conduct satisfied ethical standards; the Iowa Supreme Court and a major-
ity of the United States Supreme Court decided that it did. The comment
to the Model Rules also appears to support Robinson's conduct.1 3 0 It is
this author's opinion that either version of the attorney's conduct failed
to satisfy the ethical standards expected of criminal practitioners, not-
withstanding the distinguished opinions to the contrary.

The Iowa Supreme Court praised the actions of defense counsel: "We
commend both Mr. Robinson and Ms. Paulsen for the high ethical man-
ner in which this matter was handled."13' The Eighth Circuit, however,
considered a vital fact that was missing from the Iowa court's analysis:
the threat against the client. The Eighth Circuit found that the lawyer's
conduct, particularly the threat to testify against the client, breached
confidentiality, created a conflict of interest, and made the lawyer an ad-
versary of the client even though the trial had not begun at the time that
the threat was made.1 32

The Supreme Court majority's discussion of the ethics issues involved
was largely irrelevant to the issue before the Court. In Justice Brennan's
words, the. discussion was "pure discourse without force of law ....
Lawyers, judges, bar associations, students, and others should understand
that the problem has not now been 'decided.' ,,133 Justice Stevens, how-
ever, made it clear that he believed that the lawyer acted properly. 134

Thus, six members of the Court, via denial of the obvious, and the Iowa
Supreme Court are apparently of the view that Mr. Robinson did his cli-
ent and the cause of justice well when he threatened to either testify or
call impeachment witnesses against his client. Five members of the
Eighth Circuit construed the lawyer's conduct to be a threat to testify,
and therefore, unethical. Under either version of the nature of the threat,
the attorney's conduct, although purportedly sanctioned by the relevant
ethical rules, was improper.

The opinions of the Iowa Supreme Court and the United States Su-
preme Court make-a mockery of the criminal defense lawyer's duty of

130. See MODEL RULES 3.3 comment (1983). See infra text accompanying note 206 for
quoted text of MODEL RULE 3.3.

131. State v. Whiteside, 272 N.W.2d at 471.
132. 744 F.2d at 1329.
133. 475 U.S. at 177 (Brennan, J., concurring).
134. Id. at 191 (Stevens, J., concurring). Justice Stevens stated:

Thus, one can be convinced-as I am-that the lawyer's actions were a proper
way to provide his client with effective representation without confronting the
more difficult questions of what a lawyer must, should, or may do after his client
has given testimony that the lawyer does not believe.
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zealous advocacy and loyalty. The criminal defense lawyer's first obliga-
tion is to "seek to establish a relationship of trust and confidence with
the accused" 8 ' and to protect that trust.1 186 Robinson's conduct is clearly
at odds with this primary obligation. Yet, the Iowa Supreme Court, with-
out stating Robinson's exact words, found that the lawyer should be com-
mended "for the high ethical manner in which this matter was han-
dled."1 8  This statement of the Iowa court, to which six members of the
United States Supreme Court apparently concurred, amounts to intellec-
tual dishonesty of the worst sort. The Supreme Court's decision is yet
another crude example of its result-oriented criminal 'law jurisprudence in
which unnecessary dicta is sneaked into a decision to await, like a juris-
prudential timebomb, the opportunity to explode.

C. Is There an Explanation for These Holdings?

Believe it or not, an explanation exists, albeit an unsatisfactory one, for
these holdings. Venturing into the law of client, perjury with preconceived
notions of right and wrong is like walking into quicksand' once you are in,
you cannot get out, and you never know how far down the bottom is. In
Justice Brennan's words, the Court was "unable to resist the temptation
of sharing with the legal community its vision of ethical conduct"'1 8 even
though the factual predicate for this "vision" was missing:

The questions of client perjury often have no "right" or "wrong" an-
swers. Ethical rules may even provide conflicting duties' for the lawyer.
The traditional methods of dealing with this conflict are not founded on
the realities of criminal practice. Occasionally criminal defense lawyers
must bite their tongue and press on with potential perjury, walking on
the edge of the quicksand, trying to keep the client or themselves from
falling in. Skillful advocacy can often protect against, or at least substan-
tially mitigate, client perjury. When dealing with possible client perjury
in a criminal case, the law should defer to the decision of defense counsel,
unless wrong beyond a reasonable doubt.

135. ABA STANDARDS FOR CRIMINAL JUSTICE, Standard 4-3.1(a) (1980).

136. "A lawyer should preserve the confidences and secrets of a client." CoDE Canon 4
(1982). "A fundamental principle in the client-lawyer relationship is that the lawyer main-
tain confidentiality of information relating to the representation. The client is thereby en-
couraged to communicate fully and frankly with the lawyer even as to embarrassing or le-
gally damaging subject matter." MODEL RULE 1.6 comment (1983).

137. State v. Whiteside, 272 N.W;2d at 471.

138. 475 U.S. at 177 (Brennan, J., concurring):
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V. WHAT IS "PERJURY"?

Determining what constitutes client perjury is an obvious difficulty for
the criminal defense lawyer.

A. The Defense Lawyer is Not a Judge of Questions of Fact

It is axiomatic that the criminal defense lawyer is not expected to judge
the client's guilt or innocence in conducting a defense.1' Any lawyer who
refuses to represent a client because the client is guilty is not worthy of
the appellation "criminal defense lawyer." After all, most of our clients
are quite guilty of something, maybe not exactly what they are charged
with, but something. Nevertheless, the sixth amendment guarantees ev-
eryone the effective assistance of counsel, and this right has never been
conditioned upon actual innocence." ' The weight of the evidence against
the client and the defenses available to the client determine how the de-
fense will be conducted. Sometimes the criminal defense lawyer's job is
merely damage control.

Similarly, the criminal defense lawyer, absent knowledge to'the con-
trary, is not expected to judge whether a fact represented by the client is
false.' 1 In Whiteside the client made it clear that he intended to lie on
the stand.1 42 At other times, however, the client's intent is not so obvious.
If the client presents a scenario that creates conflicting facts, the lawyer's
duty is to present those facts and let the factfinder decide the matter.
When deciding how to proceed, the lawyer cannot judge the guilt or the
credibility"' 3 of the client or resolve disputed facts.

The capital case of Osborn v. Shillinger"'4 is instructive on this point.
In Osborn defendant pled guilty, intending to defend the penalty phase

139. The reverse is known among laypersons as the "How can you defend those people?"
syndrome.

140. "The constitutional rights of criminal defendants are granted to the innocent and
the guilty alike. Consequently, we decline to hold either that the guarantee of effective assis-
tance of counsel belongs solely to the innocent or that it attaches only to matters affecting
the determination of actual guilt." Kimmelman v. Morrison, 477 U.S. 365, 380 (1986).

141. "Except in the rarest of cases, attorneys who adopt 'the role of the judge or jury to
determine the facts,' pose a danger of depriving their clients of the zealous and loyal advo-
cacy required by the Sixth Amendment." Nix v. Whiteside, 475 U.S. 157, 189 (1986) (Black-
mun, J., concurring) (citation omitted).

142. Id. at 163.
143. Counsel must act if, but only if, he or she has "a firm factual basis" for believ-

ing that the defendant intends to testify falsely or has testified falsely. It will be a
rare case in which this factual requirement is met. Counsel must remember that
they are not triers of fact, but advocates. In most cases a client's credibility will be
a question for the jury.

Whiteside v. Scurr, 744 F.2d 1323, 1328 (8th Cir. 1984).
144. 861 F.2d 612 (10th Cir. 1988).

794 [Vol. 42



1991] CLIENT PERJURY 795

at trial. His public defender, however, elected to believe the state's ver-
sion of the case and refused to present his client's mitigation evidence,
which he found unbelievable. " The court found "that the process by
which he pled and was sentenced to death was not adversarial, and there-
fore was unreliable.""' Actually, the lawyer became an adversary with his
client in the penalty phase because of his "sympathies to the prosecu-
tion's position." 4' The court also noted that "a true advocate would have
attempted to convince the state to allow Osborn to withdraw his plea
before sentencing."", Accordingly, the court found that the lawyer's ser-
vices were constitutionally ineffective and set aside the death sentence. "

Moreover, a criminal defense lawyer does not have an affirmative duty
to investigate the truth of the client's factual claims.150 Such a require-
ment is "incompatible with the fiduciary nature of the attorney-client re-
lationship."151 Even if the client expresses an intent to commit perjury,
she may still change her mind and not go through with it. The client
should get the benefit of the doubt and be permitted to testify.""

B. What is the "Burden of Proof" for Client Perjury?

What level of proof of perjury is required for the criminal defense law-
yer? After Whiteside courts have required "actual knowledge" that the

145. Id. at 614.
146. Id. at 629.
147. Id.

A defense attorney who abandons his duty of loyalty to his client and effectively
joins the state in an effort to attain a conviction or death sentence suffers from an
obvious conflict of interest. Such an attorney, like unwanted counsel, "'represents'
the defendant only through a tenuous and unacceptable legal fiction." Faretta v.
California, 422 U.S. 806 (1975). In fact,.an attorney who is burdened by a conflict
between his client's interests and his own sympathies to the prosecution's position
is considerably worse than an attorney with loyalty to other defendants, because
the interests of the state and the defendant are necessarily in opposition.
...The performance of Osborn's counsel was constitutionally unreasonable,

but more importantly, the evidence presented at his habeas hearing overwhelm-
ingly established that his attorney abandoned the required duty of loyalty to his
client. Osborn's attorney did not simply make poor strategic choices; he acted with
reckless disregard for his client's best interests and, at times, apparently with the
intention to weaken his client's case.

861 F.2d at 629.
148. 861 F.2d at 629.
149. Id. at 630-31.
150. United States v. Del Carpio-Cotrina, 733 F. Supp. 95, 99 n.9 (S.D. Fla. 1990). But

see In re Grand Jury" Subpoena, 615 F. Supp. 958, 969 (D. Mass. 1985) (lawyer has duty to
investigate fraud on the court or crime by the client when the lawyer has "clear informa-
tion;' that one occurred).

151. 733 F. Supp. at 99 n.9.
152. See infra text accompanying notes 209-33.
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client will commit perjury. " ' But, what is "actual knowledge"?'" With-
out determining exactly what it is, courts usually opt for the "firm factual
basis" standard "  that the dissenters in Whiteside discussed.1" The
"firm factual basis" test generally was considered to be the law-before
Whiteside,11' and courts have found that acting on intended client per-
jury absent such a basis constitutes ineffective assistance of counsel. 1"

Several courts 59 and commentators0 " have contended that this stan-
dard requires "proof beyond a reasonable doubt." The author submits
that this is the only standard which constitutionally can be applied in
criminal cases. First, the accused has a constitutional right to testify in
her own behalf.1" Actions of the lawyer or court that interfere with that

153. See United States v. Long, 857 F.2d 436, 444-45 (8th Cir. 1988); In re Grievance
Comm. of the United States Dist. Court, Dist. of Conn., 847 F.2d 57, 62-63 (2d Cir. 1988)
(construing CODE DR 7-102(B)(2) to require actual knowledge and involving non-client
witness).

154. See also 1 E. DEVITT & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS §
14.09 (3d ed. 1977):

The element of knowledge may be satisfied by inference drawn from proof that
a defendant deliberately closed his eyes to what would otherwise have been obvi-
ous to him. A finding beyond a reasonable doubt of a conscious purpose to avoid
enlightenment would permit an inference of knowledge. Stated another way, a de-
fendant's knowledge of a fact may be inferred from willful blindness to the exis-
tence of the fact.

155. United States v. Long, 857 F.2d 430, 445 (8th Cir. 1988); In re Grievance Comm. of
United States Dist. Ct., D. of Conn., 847 F.2d 57, 63 (2d Cir. 1988) ("proof beyond a moral
certainty" not required); Public Citizen v. Steed, 733 F. Supp. 93, 99 (D.C. 1984); Wither-
spoon v. United States, 557 A.2d 587 (D.C. 1987); State v. Skjonsby, 417 N.W.2d 818, 826
(N.D. 1987); see also People v. Boehmer, 767 P.2d 787, 789 (Colo. Ct. App. 1988) (record
inadequate to base finding under Whiteside that lawyer knew client would perjure himself);
People v. Flores, 128 Ill. 2d 66, 538 N.E.2d 481, 489 (1989) (mere suspicion not enough);
State v. James, 48 Wash. App. 353, 366, 739 P.2d 1161, 1169 (1987) (lawyer who had'only a
"gut level belief" that his client would lie on the stand and who communicated it to the
judge violated his duty of loyalty to the client; conviction reversed); see alsO CODE EC 7-26,
which requires the lawyer to "present any admissible evidence. . .unless he knows, or from
facts within his knowledge should know, that such testimony . . .is false, fraudulent, or
perjured."

156. Nix v. Whiteside, 475 U.S. 157, 189 & n.8 (1986) (Blackmun, J., dissenting).
157. United States ex rel. Wilcox v. Johnson, 555 F.2d 115, 122 (3d Cir. 1977).
158. See, e.g., James, 48 Wash. App. at 353, 739 P.2d at 1161; Flores, 128 Ill. 2d at 66,

538 N.E.2d at 481.
159. Shockley v. State, 565 A.2d 1373, 1379 (Del. 1989); Commonwealth v. Alderman,

292 Pa. Super. 263, 437 A.2d 36, 39 (1981) (pre-Whiteside case implicitly adopting reasona-
ble doubt standard); Commonwealth v. Wolfe, 301 Pa. Super. 187, 447 A.2d 305, 310 n.7
(1982) (attorney must know "for sure").

160. See supra note 2 and accompanying text.
161. Rock v. Arkansas, 483 U.S. 44, 49-53 (1987); Nix v. Whiteside, 475 U.S. 157, 173

(1986); Harris v. New York, 401 U.S. 222, 225 (1971).
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right violate the sixth amendment. 1 2 Second, the client has a sixth
amendment right to zealous and loyal advocacy.163 Finally, the disclosure
contemplated by the rules of ethics directly implicate and contradict the
defendant's privilege against self-incrimination. 1 '4 Applying a lesser stan-
dard is fraught with constitutional danger.

VI. DEALING WITH THE CLIENT WHO INTENDS TO COMMIT PERJURY

Criminal defense lawyers can deal with the client who intends to com-
mit perjury without compromising the client's constitutional rights or the
lawyer's ethics. The lawyer usually must permit the client to testify even
when a substantial risk exists that perjury might occur. The skillful advo-
cate can mitigate the potential for perjury and even avoid it without com-
promising the client's right to present a defense.

A. The Duty to Advise Against Perjury

Once the lawyer discovers that the client may lie on the stand, she has
an obligation to the court and the client to try to prevent the perjury."I
The lawyer should tell the client that perjury is a crime... and that both

162. See, e.g., United States v. Long, 857 F.2d 436 (8th Cir. 1988); People v. Boehmer,
767 P.2d 787 (Colo. App. 1988).

163. See supra text accompanying notes 79-80.
164. See infra text accompanying notes 203-07.
165. "It is universally agreed that at the minimum the attorney's first duty when con-

fronted with a proposal for perjurious testimony is to attempt to dissuade the client from
the unlawful course of conduct." Nix v. Whiteside, 475 U.S: 157, 169 (1986). See MODEL

RULES 1.2, 3.3 comment; CODE CR 7-102(B)(1); see also Wolfram, supra note 2, at 846-47.
While the authorities again are not specific on remonstration, it would seem to

consist of five elements. First, the client should be advised that false testimony
may be a crime; plain professional competence would seem to require this much.
Second, the client should be advised of the strategic risks incurred by falsely testi-
fying or by not making prompit disclosure of false testimony. Again, sheer profes-
sional competence in protecting the client's interests would seem to 'dictate this
advice. Third, the client should be urged by the attorney to testify truthfully or,
where relevant, to make full disclosure of the true facts where perjury has already
been committed. Fourth, as will be seen, much current authority would also re-
quire the attorney at this point to inform the client that a failure to testify truth-
fully or to correct past perjury would force the attorney to withdraw from the
representation. Finally, in jurisdictions in which such a warning would be relevant,
the client should be told that the attorney will be required to disclose the client's
perjury if it goes uncorrected.

Id. at 846-47 (footnote omitted). Note, I disagree with much of the second half of this
quotation.

166. See, e.g., 18 U.S.C. §§ 1621, 1623 (1988). In the UNITED STATES SENTENCING GUIDE-

LINES, perjury is dealt with in a confusing manner because it implicates other crimes. Per-
jury has a base offense level of 12. If, however, the perjury "substantial ly] interferted] with
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the lawyer and the client are subject to prosecution. 1 7 The lawyer should
also add that she is subject to disbarment or other professional discipline
for suborning perjury.108 The lawyer must warn the client that if she is
caught lying at trial, the trial judge will be constitutionally justified in
increasing the sentence.'' s Moreover, the United States Guidelines specif-
ically contemplate increasing sentences for such obstruction.1 70 Addition-
ally, sentencing juries often increase sentences based on the insult to their
intelligence caused by a defendant's blatant lies. The lawyer should also
stress to the client that perjury at trial can severely limit the lawyer's
strategic choices in defending the client. The purpose of the ethical rules
of confidentiality and the attorney-client privilege is to promote full dis-
closure by the client to the lawyer so that the lawyer will have all of the
relevant information necessary to represent the client properly.17 ' The cli-

the administration of justice," the level is increased by 3. UNITED STATES SENTENCING COM-

MISSION, GUIDELINES MANUAL § 2J1.3 (West 1990) [hereinafter GUIDELINES MANUAL).

167. Nix v. Whiteside, 475 U.S. 157, 162 (1986). Numerous lawyers have been convicted
of suborning perjury. See, e.g., Cantrell v. State, 697 P.2d 968 (Okla. Crim. App. 1985).

168. See, e.g., In re Spicer, 126 F.2d 288 (6th Cir. 1942) (disbarment in federal courts for
suborning perjury in a federal case); State Bar of California v. Jones, 208 Cal. 240, 280 P.
964 (1929) (one year suspension).

169. United States v. Grayson, 438 U.S. 41, 52 (1978). One late trial judge I prosecuted
my first cases before often stated on the record that "every criminal defendant has a right to
lie in his own defense." He never seemed to hold it against them in sentencing-he just
assumed nearly all defendants were lying.

170. GUIDELINES MANUAL § 3C1.1 (base offense level may be increased by two "[i]f the
defendant willfully impeded or obstructed, or attempted to impede or obstruct[], the ad-
ministration of justice during the investigation or prosecution of the instant offense"). See,
e.g., United States v. Acosta-Cazares, 878 F.2d 945 (6th Cir. 1989); United States v. Wagner,
884 F.2d 1090 (8th Cir. 1989); United States v. Beaulieu, 900 F.2d 1531 (10th Cir. 1990).
This also applies to perjury at pretrial hearings. United States v. Ruiz-Garcia, 886 F.2d 474
(1st Cir. 1989) (arraignment); United States v. Rafferty, 710 F. Supp. 1293 (D. Haw. 1989)
(detention hearing).

In applying GUIDELINES MANUAL§ 3C1.1, the court is cautioned that "suspect testimony
and statements should be evaluated in a light most favorable to the defendant." Id. applica-
tion note 2.

171. The attorney-client privilege is the oldest of the privileges for confidential
communications known to the common law. Its purpose is to encourage full and
frank communication between attorneys and their clients and thereby promote
broader public interests in the observance of law and administration of justice.
The privilege recognizes that sound legal advice or advocacy serves public ends
and that such advice or advocacy depends upon the lawyer's being fully informed
by the client. As we stated last Term in Trammel v. United States, 445 U.S. 40,
51 (1980): "The lawyer-client privilege rests on the need for the advocate and
counselor to know all that relates to the client's reasons for seeking representation
if the professional mission is to be carried out." And in Fisher v. United States,
425 U.S. 391, 403 (1976), we recognized the purpose of the privilege to be "to
encourage clients to make full disclosure to their attorneys." This rationale for the
privilege has long been recognized by the Court.
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ent must understand that the lawyer needs to know all of the facts-the
good, the bad, and the ugly. The lawyer must warn the client that with-
out complete knowledge of the facts, the client could walk into a trap at
trial from which there is no escape.17 Additionally, a client in a close case
may enhance her credibility by admitting some embarrassing facts. Al-
though the subtleties of this may be too difficult to explain to the client,
they should not be lost on the lawyer. Client perjury is a two-edged sword
in ineffective assistance claims. If the client later claims that the lawyer
was ineffective at trial, the client's admissions of guilt to the lawyer are
admissible1

7" and usually will defeat the claim.174 The same rule applies
in legal malpractice claims.17s

B. Should the Lawyer Withdraw or Continue with the Case?

What should the lawyer do if she cannot dissuade the client from going
forward with potential perjury? The rules of ethics" s and several cases"7

state that the lawyer should seek to withdraw when the lawyer believes
that the client will go forward with the anticipated perjury. Clearly this is
no remedy at all in a criminal case because permitting withdrawal only
encourages the client to withhold information from the next lawyer.178 Af-
ter all, where does a court draw the line? How many lawyers can with-

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981) (citations omitted).
172. When the client misleads the lawyer, she is in no position to claim the lawyer was

ineffective as a result of it. Smith v. State, 751 S.W.2d 902, 907 (Tex. App. 1988) ("When a
defendant falsely tells his counsel a certain fact, he may not claim that his own lies caused
him to suffer ineffective assistance of counsel.").

173. Tasby v. United States, 504 F.2d 332, 336 (8th Cir. 1974), cert. denied, 419 U.S.
1125 (1975); UNIF. R. EVID. 502(d)(3) states: "There is no privilege under this rule . . . as to
a communication relevant to an issue of breach of duty by the lawyer to his client or by the
client to the lawyer." See MODEL RULE 1.6(b); CODE DR 4-101(C)(4).

174. See, e.g., Tasby, 504 F.2d at 332; United States v. Jones, 900 F.2d 512 (2d Cir. 1990)
(defense counsel not ineffective for not pursuing a false defense); Young v. Lynaugh, 821
F.2d 1133, 1141 (5th Cir. 1987) (defendant's admissions to attorney did not make attorney
ineffective for not pursuing alibi); United States v. Rantz, 862 F.2d 808, 811 (10th Cir. 1988)
(defense counsel not ineffective for not calling defendant to stand where it was obvious that
client would be found to be lying in the face of overwhelming evidence against him).

175. Laughner v. United States, 373 F,2d 326 (5th Cir. 1967).
176. "A lawyer . . . shall withdraw from the representation of a client if, . . the repre-

sentation will result in violation of the rules of professional conduct or other law .... "
MODEL RULE 1.16(a)(1). See CODE DR 2-110(B), (C) (dealing with mandatory and permis-
sive withdrawal).

177. See, e.g., Newcomb v. State, 651 P.2d 1176 (Alaska App. 1982). But see ABA COMM.
ON ETHICS AND PROFESSIONAL RESPONSIBILITY, Formal Op. 87-353 (1987) (withdrawal cannot
serve as a remedy for client perjury).

178. See J. HALL, PROFESSIONAL RESPONSIBILITY OF THE CRIMINAL LAWYER § 24.9 (1987).
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draw from a case? Furthermore, even if withdrawal is denied, and it nor-
mally will be, the lawyer still must go forward with the perjury.

Withdrawal is an Inadequate Remedy. After Whiteside the Con-
necticut Supreme Court dealt with the issue of withdrawal as a remedy
for client perjury in State v. Crenshaw.'" Crenshaw was a murder case in
which defense counsel filed a pretrial motion seeking to be relieved be-
cause, if he were "'forced to proceed in this particular case, it [might well
have placed him] in an irreconcilable ethical conflict.' ,18o In a statement
to the court, the attorney said that although the client once admitted to
the crime, he later said that he would deny it.'81 The trial court denied
the motion, and after conviction defendant appealed. The court noted
that any conflict of interest was one imposed by the client on the attor-
ney,182 and such conflicts do not require the appointment of new coun-
sel. 8 ' "As the trial court noted, any counsel representing the defendant
would have been confronted with the same dilemma. Allowing this attor-
ney, and then all subsequent attorneys, to withdraw from this case would
have impaired the defendant's right to be represented by counsel. This
we cannot condone."" 4 The court upheld the trial judge's decision, noting
that he retained a great deal of discretion in this area."'O

How does the lawyer's opportunity to withdraw enhance the justice sys-
tem? If withdrawal is granted, every subsequent lawyer of the perjurious
client will be confronted with the same ethical problem. The line must be
drawn somewhere. More than likely, a client intent on perjury will not
continue to tell her successive lawyers the same story. Eventually, the cli-
ent will learn that lying to her lawyer is the best way to have the perjury
advanced at trial. Thus, when the lawyer explains to the client the reason
for withdrawal, or the client figures it out, the client will know what not
to tell the next lawyer. The withdrawing lawyer may thus unwittingly
promote the client's perjury. The new lawyer can claim ignorance, but the
perjury still goes before the factfinder, contrary to the intent of the rules
of ethics and practically everything that has been written to date on the
subject.

Therefore, neither the rules of ethics nor the courts should encourage a
lawyer confronted with perjury to withdraw. Rather, the lawyer should

179. 210 Conn. 304, 554 A.2d 1074 (1989).
180. Id. at 306, 554 A.2d at 1076.
181. Id. at 314, 554 A.2d at 1080.
182. Id.
183. Id. (citing State v. Gonzalez, 205 Conn. 673, 535 A.2d 345 (1987)).
184. Id.
185. Id.
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continue with the case and try to prevent or mitigate the perjury in a
professional manner.

Dealing with Conflicting Ethical Rules When Withdrawal Is
Denied. If the trial judge denies the motion to withdraw, defense counsel
has accomplished nothing other than telling the trial judge that the client
is probably going to perjure herself.181 All of these machinations about
"professional problems, '" 7 "conflicts of interest" with the client, "irrec-
oncilable differences," 'a breakdown in the attorney-client relationship,"
"conflicting information from the client,"'Is and the like'18 are but mere
code words to tell the trial judge that the defendant intends to commit
perjury, and the judge knows exactly what is going on.1 0s

If withdrawal is denied, which it usually will be, the lawyer must go
forward with putting the client on the stand and making the best of a bad
situation. Therefore, the lawyer cannot avoid being at least tangentially
involved in the client's perjury even if only through the use of the "free
narrative."

In Sanborn v. State,19' a Florida appeals court denied a petition for
writ of certiorari to relieve a defense lawyer who had unsuccessfully
sought withdrawal from a trial court because of potential client perjury.
The court recognized that defense counsel faced a dilemma in such cases,
but determined that defense counsel should present all nonperjurious tes-
timony to the finder of fact.192 Defense counsel in Sanborn later refused
to go to trial, and was held in bontempt for violating a direct order to do
SO.193 Ultimately, he also was disciplined for violating a court order, not-

186. See infra note 203.
187. United States v. Henkel, 799 F.2d 369 (7th Cir. 1986) (defense counsel moved to

withdraw because of a "professional" problem with the client).
188. Sanborn v. State, 474 So. 2d 309, 311 (Fla. Dist. Ct. App. 1985) (defendant and his

mother "confided new and contradictory details and heretofore unknown explanations").
189. Why do most of these catchphrases for withdrawal sound like grounds for a no-fault

divorce?
190. See Lowery v. Cardwell, 575 F.2d 727, 730 (9th Cir.' 1978); Henkel, 799 F.2d at 370.
191. 474 So. 2d 309 (Fla. Dist. Ct. App. 1985).
192. The procedure most often sanctioned in this situation is to allow the defend-

ant to take the stand and deliver his statement in narrative form; the defendant's
attorney does not elicit the perjurious testimony by questioning nor argue the
false testimony during closing argument. The attorney, of course, is not precluded
from arguing sound, non-perjurious testimony or attacking the state's case. Under
this procedure, a defendant is afforded his right to speak to the jury under oath
and the constitutional right to assistance of counsel is preserved, but the defense
attorney is protected from participating in the fraud.

Id. at 313 (citations omitted).
193. Rubin v. State, 490 So. 2d 1001 (Fla. Dist. Ct. App.), reh'g denied, 501 So. 2d 1283

(Fla. 1986), cert. denied, 483 U.S. 1005 (1987) (defense counsel served thirty days for
contempt).
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withstanding his defense that he was required to choose between which of
two rules of ethics to violate."'

C. Putting the Client Who May Lie on the Stand

Putting the client who may lie on the stand is not such a big deal if one
adheres to the cynical, and likely accurate, view held by most criminal
lawyers that perjury occurs on a regular basis. The real question is how
the advocate is to balance the system's need to protect against potential
client perjury and the client's sixth amendment right to testify. This
often is a matter of personal, moral, and ethical choice and should not be
second guessed unless clearly erroneous.'"5

First, how does a lawyer know that a client will necessarily lie? If the
lawyer does her job, the client may be persuaded to testify truthfully.1"'
What if the client later testifies at a post-conviction proceeding that she
intended to testify truthfully but was never given the opportunity? Is the
denial of a defendant's sixth amendment right to testify justified because
of a lawyer's fear of possible perjury? Second, depending upon the evi-
dence in the case, the lawyer will have two choices: either question the
client in a manner that avoids the perjury, or opt for the "free narrative
approach."'"

Questioning to Avoid the Perjury. When the client informs the
lawyer in advance that she may commit perjury and the lawyer makes the
proper "remonstrance" to prevent the potential perjury, the client can
still often be called as a witness. If possible, the client could be called as a
witness in her own behalf and be carefully questioned about the facts
close to the ultimate factual issue.'"8 Counsel probably can avoid asking
the ultimate question and thereby can avoid the perjury.

The difficulty here is preparing the client for cross-examination, The
lawyer was not a party to promoting perjury on direct, but the client may

194. Florida Bar v. Rubin, 549 So. 2d 1000, 1002 (Fla. 1989).
195. MODEL RULES Scope; Wolfram, supra note 2, at 866-68; Note, Professional Ethics

of Criminal Defense Lawyers: Is There a Single Solution to the Issues Raised by a Perjury
Client?, 16 MzM. ST. U.L. REv. 531, 548-51 (1986).

196. MODEL RULE 1.6 comment states: "It is very difficult for a lawyer to 'know' when
such a [criminal] purpose will actually be carried out, for the client may have a change of
mind." Mr. Whiteside is a perfect example. See United States v. Del Carppio-Cotrina, 733
F. Supp. 95 (client may be ultimately dissuaded from committing perjury).

197. See supra text accompanying notes 158-64.
198. Cf. Benedict v. Henderson, 721 F. Supp. 1560, 1563 (N.D.N.Y. 1989) (Free narrative

was considered proper, but counsel was warned to "walk a fine line in presentation of such
testimony when weighed against the considerable prosecution evidence to the contrary.').
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ultimately perjure herself on cross. When it happens, as it often will, does
the lawyer seek to withdraw, and, failing that, seek to correct the perjury?

Contemplated Client Perjury Should Not be Disclosed to the
Court. Rules of ethics dictate that lawyers "shall take reasonable reme-
dial measures" to correct client perjury,"' including withdrawal.200 One
commentator has suggested that the lawyer should ask for a recess to talk
with the client"0' or ask corrective questions in an effort to allow the cli-
ent to change the incorrect testimony. 2 " Still, the lawyer is telegraphing
to the trial judge, the ultimate sentencing authority, that the client is
lying. The damage would be irreparable. How can the client's privilege
against self-incrimination be squared with a veiled admission of perjury?
The privilege against self-incrimination and the rules of confidentiality
should prohibit the attorney from informing the trial judge directly or
indirectly that there is a problem with client perjury.08 Withdrawal is
seldom, if ever, a viable remedy. Moreover, once the trial begins, a judge
is unlikely to grant a withdrawal because of the attendant double jeop-
ardy problems a mistrial entails.204

The rules of ethics state that the lawyer "shall take reasonable reme-
dial measures"205 to correct the perjury. The Rules of Professional Con-
duct actually contemplate that the trier of fact must be informed of the
lie. The comment to Model Rule 3.3 is remarkable.

If perjured testimony or false evidence has, been offered, the advocate's
proper course ordinarily is to remonstrate with the client confidentially.
If that fails, the advocate should seek to withdraw if that will remedy the
situation. If withdrawal will not remedy the situation or is impossible,
the advocate should make disclosure to the court. It is for the court then
to determine what should be done-making a statement about the mat-

199. MODEL RULE 3.3(a)(4). See CODE DR 7-102(B)(1).
200. MODEL RULE 1.16.
201. See Wolfram, supra note 2, at 854.
202. Id. (citing In ,re Hoover, 46 Ariz. 24, 30, 46 P.2d 647, 659-60 (1935)). Maybe this is

what Mr. Robinson thought he would do in Whiteside. It seems doubtful. One can imagine
the redirect:

Q. Now Mr. Whiteside, isn't it a fact thatyou told me during trial preparation
that you only thought that Calvin Love had a gun, not that you saw one?

Who is going to object to the defense lawyer asking a question that: (1) virtually suggests a
violation of the attorney-client privilege; or (2) has the lawyer suggesting to the jury special
knowledge when he cannot testify to impeach when the client lies one more time and denies
it? Surely not the prosecutor.

203. Sanborn v. State, 474 So. 2d 309, 311 (Fla. Dist. Ct. App. 1985) (lawyer properly
refused to disclose client confidence that led to motion to withdraw); Wolfram, supra note 2,
at 863-66. See ABA STANDARDS FOR CRIMINAL JUSTICE, Proposed Standard 4-7.7(c) (1980).

204. Nix v. Whiteside, 475 U.S. 157, 170 (1986).
205. MODEL RULE 3.3(a)(4).
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ter to the trier of fact, ordering a mistrial or perhaps nothing. If the false
testimony was that of the client, the client may controvert the lawyer's
version of their communication when the lawyer discloses the situation to
the court. If there is an issue whether the client has committed perjury,
the lawyer cannot represent the client in resolution of the issue, and a
mistrial may be unavoidable. An unscrupulous client might in this way
attempt to produce a series of mistrials and thus escape prosecution.
However, a second such encounter could be construed as a deliberate
abuse of the right to counsel and as such a waiver of the right to further
representation."'

This may be the law in civil cases, but surely cannot be, nor should be,
the law in criminal cases. This language is foreign to any notions of client
confidentiality under the constitutional form of criminal justice found in
the United States. It requires the lawyer to "snitch" on the client. Cer-
tainly, no criminal defense lawyers aided in the drafting of this
commentary.

The lawyer has a constitutional duty, separate from ethical obligations,
not to reveal the perjury to the court. The privilege against self-incrimi-
nation prohibits the lawyer from disclosing what ethical rules apparently
require the lawyer to disclose. Rules of ethics must give way to constitu-
tional guarantees.2 0 7 Some courts have held to the contrary,0 8 but they
did not consider this constitutional issue.

The Use of the "Free Narrative." One way to handle anticipated
client perjury is the use of the."free narrative" derived from the ABA
Standards:

(a) If the defendant has admitted to defense counsel facts which estab-
lish guilt and counsel's independent investigation established that the
admissions are true but the defendant insists on the right to trial, coun-
sel must strongly discourage the defendant against taking the witness
stand to testify perjuriously.

(b) If, in advance of trial, the defendant insists that he or she will take
the stand to testify perjuriously, the lawyer may withdraw from the case,
if that is feasible, seeking leave of the court if necessary, but the court
should not be advised of the lawyer's reason for seeking to do so.

(c) If withdrawal from the case is not feasible or is not permitted by
the court, or if the situation arises immediately preceding trial or during

206. Id. comment.
207. MODEL RULE 3.3 comment. "The obligation of an advocate under these Rules is

subordinate to such a constitutional requirement." Accord NACDL Ethics Advisory Com-
mittee, Formal Op. 90-3 (1990) (privilege against self-incrimination overcomes ethical re-
quirements of voluntary disclosure of client's use of false name to court).

.208. See, e.g., McKissick v. United States, 379 F.2d 754, 761-62 (5th Cir. 1967), later
appeal 398 F.2d 342 (5th Cir. 1968).
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the trial and the defendant insists upon testifying perjuriously in his or
her own behalf, it is unprofessional conduct for the lawyer to lend aid to
the perjury or use the perjured testimony. Before the defendant takes
the stand in these circumstances, the lawyer should make a record of the
fact that the defendant is taking the stand against the advice of counsel
in some appropriate manner without revealing the fact to the court. The
lawyer may identify the witness as the defendant and may ask appropri-
ate questions of the defendant when it is believed that the defendant's
answers will not be perjurious. As to matters for' which it is believed the
defendant will offer perjurious testimony, the lawyer should seek to avoid
direct examination of the defendant in the conventional manner; instead,
the lawyer should ask the defendant if he or she wishes to make any
additional statement concerning the case to the trier or triers of the
facts. A lawyer may not later argue the defendant's known false version
of facts to the jury as worthy of belief, and may not recite or rely upon
the false testimony in his or her closing argument.'"

The ABA House of Delegates refused to adopt this standard, finding it
too controversial. Some courts and commentators have noted that the
"free narrative" is no longer proper under Model Rule 3.3.' 0 This author
contends that the "free narrative" approach must be used after Nix v.
Whiteside2" when necessary to guarantee the client's right to counsel or
to testify.

Several cases condoned or recommended the use of the "free narrative"
approach before Whiteside.2 1

2 After Whiteside, other courts have contin-
ued to recommend or, at least, condone its use.113

In United States v. Long,214 the Eighth Circuit Court of Appeals ap-
proved the use of free narrative. Long arose in a Model Rules jurisdiction
and was tried after Whiteside. Long's codefendant, Jackson, claimed on
appeal that his trial counsel was ineffective because he failed to put him
on the stand to testify in his own defense. When the time came for the
defense to proceed, Jackson's counsel asked to approach the bench and
stated that Jackson wanted to testify against counsel's advice, and "that

209. ABA Standards, The Defense Function, Proposed Standard 4-7.7 (2d ed. 1980).
210. Florida Bar v. Rubin, 549 So. 2d 1000, 1001 n.2 (Fla. 1989); ABA Comm. on Ethics

and Professional Responsibility, Formal Op. 87-353 (1987) (free narrative not proper under
Whiteside). See Gottlieb, Pinnochio for the Defense, 14 FLA. ST. UL. REV. 891, 893-95
(1987) (contending that free narrative "should be discarded"); Braccialarghe, Client Per-
jury: The Law in Florida, 12 NOVA L.J. 707 (1988); see also People v. Guzman, 45 Cal. 3d
915, 944-45, 248 Cal. Rptr. 467, 484, 755 P.2d 917, 934 (1988) (dicta).

211. 475 U.S. 157 (1986).
212. See, e.g., Whiteside v. Scurr, 744 F.2d 1323, 1327 (8th Cir. 1984), rev'd on other

grounds sub nom. Nix v. Whiteside, 475 U.S. 157 (1986); Lowery v. Cardwell, 575 F.2d 727,
730-31 (9th Cir. 1978); Coleman v. State, 621 P.2d 869, 881 (Alaska 1980).

213. See, e.g., United States v. Long, 857 F.2d 436 (8th Cir. 1988).
214. Id. Minnesota had adopted the MODEL RULES at the time of the trial. Id. at 445 n.5.
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he [counsel] was concerned about his testimony." Defense counsel also
mentioned that withdrawal might be appropriate.215 At this point, the
trial judge took over and

informed Jackson he had a right under the law to testify on his own
behalf, which Jackson said he understood. The court also informed Jack-
son that his counsel was bound by his professional obligation not to place
evidence before the court which he believed to be untrue. Jackson also
said he understood this.

The judge stated that Jackson could take the stand and give a narra-
tive statement without questioning from his lawyer. The judge noted
that if Jackson's attorney found "things which he believes to be not true
... he may have other obligations at that point." The lawyer responded
that he had again discussed the matter with Jackson and that Jackson
had decided, on his own, not to testify. Upon questioning by the judge,
Jackson again stated that he understood his right to testify and his attor-
ney's obligations. Jackson thereupon informed the court that he did not
wish to testify.216

The court remanded the case for an evidentiary hearing on whether the
requirements of Whiteside were met and whether Jackson's right to
counsel was prejudiced. The court looked at three factors: (1) whether
counsel had a "firm factual basis" for believing that the client would lie
(the record was silent); 7 (2) whether it mattered that defendant in
Whiteside testified truthfully whereas Jackson never testified at all;21 8

and (3) whether defendant was prejudiced by the disclosure of the in-
tended perjury to the court.2 1 The court then elaborated on the duties of
the trial court to prevent prejudice to the constitutional right of the ac-
cused to testify.

The judge discussed the conflict with only the attorney and his client
present. He prevented further disclosures of client confidences. He ad-
vised Jackson of his right to testify and determined that Jackson under-
stood his rights and his attorney's ethical obligation not to place false
testimony before the court. He advised Jackson that if he took the stand,
his lawyer would be r~quired to refrain from questioning Jackson on is-
sues which the lawyer believed Jackson would perjure himself and that
Jackson would have to testify in narrative form. He then directly asked
Jackson if he wished to testify. We add that a trial court should also
impress upon defense counsel and the defendant that counsel must have

215. Id. at 444.
216. Id.
217. Id.
218. Id. at 446.
219. Id.
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a firm factual basis before further desisting in the presentation of the
testimony in question.

Under such a procedure, the chance for violations of the defendant's
constitutional rights will be reduced, the revelation of further client con-
fidences will be prevented, and the defendant can make a knowing
waiver of her constitutional right to testify and to counsel.220

In Benedict v. Henderson,2 2 1 a habeas case decided under the Code of
Professional Responsibility, the court held that defense counsel, con-
fronted by overwhelming evidence of guilt *and maybe a belief that per-
jury was in the offing, was not ineffective for putting the client on the
stand and having him testify in narrative fashion. The court noted that
the state court had found that defense counsel's "representation [was]
meaningful, that counsel was adequately prepared, vigorously advanced
defendant's cause and employed the basic principles and techniques of
criminal procedure. 1 2' 2 The court further stated:

In regard to the omission of direct questioning, it is my judgment that
the most skillful examiner in that respect could not have made persua-
sive or convincing the position and testimony of petitioner that he only
participated as a lookout at the scene of the robbery. Trial counsel had
to walk a fine line in presentation of such testimony when weighed
against the considerable prosecution evidence to the contrary. Although
not so expressed, it is evident that trial counsel had justifiable doubts
about the truth of that position. I think he acted sensibly and preserved
the continuance of the trial and the confidence of the petitioner by his
careful statements for the record. By allowing the narrative form of testi-
mony without intrusion of direct questions, the obligation was met not to
assist in any way presenting false evidence or otherwise violating the law.
Nix v. Whiteside. Counsel's conduct was consistent and in compliance
with the recommendation in Naw YORK CODE OF PROFESSIONAL RESPON-
sIBILITY, Ethical Considerations 7-5, 7-6, 7-26; Disciplinary Rule 7-102.
The [magistrate's] xecommendation [for disposition] is that if counsel
suspects his client is going to lie, he can do no more than assist his client
to deliver his statement in narrative form as opposed to eliciting the per-
jurious testimony by questioning, thereby promoting perjury. I find noth-
ing in Nix v. Whiteside that such approved conduct measures up to a
Sixth Amendment violation as is contended for petitioner. In fact Nix v.
Whiteside, reiterates the Strickland mandate that prevailing norms of
practice as reflected in American Bar Association Standards and the like
are only guides. 3

220. Id. at 446-47 (citations omitted).
221. 721 F. Supp. 1560 (N.D.N.Y. 1989).
222. Id. at 1563 (citation omitted).
223. Id.
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The California Supreme Court similarly supported the use of the free
narrative in People v. Guzman.'2 The court rejected defense contentions
that the free narrative format violated the sixth amendment or any Cali-
fornia ethical requirements. 2 5 The California court noted that "[njothing
in Whiteside condemns the free narrative approach as amounting to inef-
fective assistance of counsel, even though it appears that the high court
does not look favorably on that procedure. '2 2  California, however, has
nothing like Model Rule 3.3227 and has approved the use of the free
narrative. 

2
2

If Model Rule 3.3(a)(4) is construed to bar the free narrative when con-
scientious counsel deems it necessary, then that rule offends the Constitu-
tion. Granted, the accused has no right to commit perjury in her own
behalf, but the right to testify in one's own behalf remains- under the
sixth amendment.22 Also, any requirement that the lawyer disclose per-
jury to the court violates the client's privilege against self-incrimination
and client confidentiality.2 0 Such disclosure materially prejudices the cli-
ent 31 and undermines the attorney-client relationship at the very time
when it needs to be the strongest.2 2 Further, a requirement of with-
drawal, while easing the attorney's conscience, does nothing to prevent
perjury from occurring later, and may actually promote perjury with a
new lawyer.2 " Finally, the Supreme Court has said that the ethical rules
on client perjury are only guides in determining whether the accused was
denied his sixth amendment right to the effective assistance of counsel.28'

Concededly, the free narrative is not the perfect answer. However, no
alternative method of dealing with client perjury fairly and realistically
deals with all of the competing interests. As with any human endeavor,

224. 45 Cal. 3d 915, 248 Cal. Rptr. 467, 755 P.2d 917 (1988).
225. Id. at 941-47, 248 Cal. Rptr. at 482-85, 755 P.2d at 932-35.
226. Id. at 944-45, 248 Cal. Rptr. at 484, 755 P.2d at 934 (citing Nix v. Whiteside, A75

U.S. at 170); see also Weisinger v. State, 775 S.W.2d 424, 427 (Tex. App. 1989) (free narra-
tive not recommended, but not illegal).

227. See supra text accompanying notes 48-51.
228. Guzman, 45 Cal. at 944, 248 Cal. Rptr. at 483, 755 P.2d at 933 ("We agree White-

side does not dictate the course that must be followed by a California lawyer who believes
that his client is lying or will do so on the stand. Nor does anything in the California Rules
of Professional Conduct prohibit the course followed here.").

229. U.S. CONST. amend. VI. See United States v. Long, 857 F.2d 436 (5th Cir. 1988); see
also supra note 161 and accompanying text.

230. See supra notes 203-07 and accompanying text.

231. Long, 857 F.2d at 446.
232. See supra text accompanying notes 79-80.
233. See supra text accompanying notes 179-85.

234. Nix v. Whiteside, 475 U.S. 157, 165 (1986) (quoting Strickland v. Washington, 466
U.S. 668, 688 (1984)).
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the law rarely attains perfection. If it did, the lawyer's role would become
superfluous.

VII. HANDLING CLIENT PERJURY AFTER IT OCCURS

Although anticipated client perjury and actual client perjury present
the lawyer with many of the same problems, actual perjury raises several
other issues that the mindful defense attorney must not overlook. Nix v.
Whiteside dealt with "announced plans to engage in" perjury.'s Occa-
sionally, the client lies on the stand without any warning.131 Alternatively,
the attorney may earnestly believe that the client has changed his mind
and decided not to perjure himself. The "reasonable remedial measures"
requirement of Model Rule 3.3(a)(4) may cause a mistrial, and, if not
properly handled by the judge and defense lawyer, a double jeopardy
problem.2 '7 If that happens, the accused may unwittingly profit from the
perjury by gaining a dismissal. The efficient and fair administration of
the criminal justice system, of course, does not need defendants winning
cases without assessment of the merits of the facts and law. Nevertheless,
many courts have held that perjury during trial needs to be disclosed.2 s8

In most situations when defense counsel is faced with the question of
potential client perjury, she ultimately will be required to go forward with
the representation. If defense counsel sought withdrawal, it most cer-
tainly will be denied if made in the middle of trial. If so, counsel is still
faced with the question of how to handle the perjury without advancing
it.2 3

s Should counsel elect to forego withdrawal, she will still have to face
the same question of how to deal with client perjury without becoming an
accessory to it.

When the client has lied on the stand, the lawyer is obligated not to
advance the perjury as fact. Further questioning cannot advance the sub-
ject matter of the alleged perjury." " The lawyer should avoid the subject
matter and move on to another area of inquiry. The lawyer cannot men-
tion the allegedly perjured testimony in closing argument or advance the
testimony as having any credence.24' The ABA also adheres to this

235. Id. at 174.
236. See generally Dunetz, supra note 2.
237. See 475 U.S. at 170 (withdrawal during trial could cause mistrial and double jeop-

ardy problems).
238. See supra text accompanying note 208.
239. See supra text accompanying note 191.
240. See ABA STANDARDS, THE DEFENSE FUNCTION, Proposed Standard 4-7.7(c) (1980)

(deals with proposed client perjury, but it also logically applies to perjury after it occurs).
241. See, e.g., In re Jones, 5 Cal. 3d 390, 96 Cal. Rptr. 448, 487 P.2d 1016 (1971); In re

Hardenbrook, 135 A.D. 634, 121 N.Y.S. 250 (1909), afl'd, 199 N.Y. 539, 92 N.E. 1086 (1910).
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view.'4 Absent an attempt to clear up the false testimony, counsel cannot
even ask another witness about the client's false testimony. As with antic-
ipated client perjury, the lawyer must have a "firm factual basis" that the
client lied before she will be prevented from using the suspect evidence.2 43

Failure to provide such a basis obligates counsel to treat the potentially
false evidence like any other evidence. Counsel must then determine the
best way, if one exists, to present the evidence to the finder of fact.24"

VIII. CONCLUSION

The United States Supreme Court has spoken on the issue, but, in Jus-
tice Brennan's words, "the problem has not now been 'decided.' ",124 The
law of client perjury remains unsettled, and it likely will remain as such
until courts abandon the constitutionally suspect legerdemain of Model
Rule 3.3(a)(4). The client perjury dilemma confronts the criminal defense
bar in forty states. All are attempting to adhere to idealistic, yet totally
impractical rules of ethics, while maintaining their client's constitutional
right to effective counsel. Criminal defense lawyers deal with such confu-
sion daily. Often the criminal justice system must subordinate the search
for the "whole truth and nothing but the truth" in order to promote a
higher ideal. This is one of those areas.

242. ABA STANDARDS, THE DEFENSE FUNCTION, Proposed Standard 4-7.7(c) (1980) states:
"A lawyer may not later argue the defendant's known false version of facts to the jury as
worthy of belief, and ,may not recite or rely upon the false testimony in his or her closing
argument." One commentator has said that defense counsel can argue the perjury to the
jury as any other evidence. M. Freedman, Perjury: The Criminal Defense Lawyer's
Trilemma, in LAWYERS' ETHICS IN AN ADVERSARY SYSTEM ch. 3 (1975).

243. See, supra text accompanying notes 153-64.
244. In this situation, trial strategy may or may not compel counsel to discuss the al-

leged perjured evidence. If there is corroboration for what the lawyer thinks i§ false, it may
behoove counsel to argue it. If all corroboration is lacking, counsel may logically choose to
forego it entirely in the closing argument in hopes that the jury will forget about it in their
deliberations.

245. Nix v. Whiteside, 475 U.S. 157, 177 (1986) (Brennan, J., concurring).
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