
Every Mother's Son:

Humanizing the Defendant

by Lizbeth Potts*

When the jury panel walks into the courtroom, the first thing they do
with "bull's eye" accuracy is zero in on your client. "He must be guilty.
Why else would I have to be here? If he wasn't guilty, he wouldn't be
here." Those are the thoughts flashing through most of their minds., This
is typically the situation, whether the defendant has been charged with a
minor offense or a heinous crime.

Much has been written on trial advocacy. Not only are there numerous
articles, but volumes upon volumes have been written on "how to do it
right."'2 Yet, a critical topic that gets little attention, though it is one of
the most important parts of preparing for trial, is determining how to
present the defendant to the jury. This aspect of trial work comes be-
tween brainstorming your theory of the case and jury selection.'

This Article is about humanizing the defendant, about getting the
golden rule argument across to the jury without ever verbalizing it.4 As
noted above, very little has been written in this area. Litigation and com-
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cer University (J.D., 1990). Rehabilitation Therapist (1979-1983); Court Intake Officer, De-
partment of Corrections, State of Florida (1983-1987).

1. United States v. Levin, 467 F.2d 1132, 1139 (7th Cir. 1972).

2. See generally I. GOLDSTEIN, TRIAL TECHNIQUES (2d ed. 1970); S. SCHWEITZER,

CYCLOPEDIA OF TRIAL PRACTICE (2d ed. 1970); J.W. JEANS, TRIAL ADVOCACY (1975); R. KEE-
TON, TRIAL TACTICS AND METHODS (1954).

3. J.W. McELHANEY, TRIAL NOTEBOOK 55-63 (2d ed. 1987). This book allows the reader to
develop his own ideas. It may be read in whole or in part, and the reader still gets a feel for
what he is looking for.

4. J.W. HALL, PROFESSIONAL RESPONSIBILITY OF THE CRIMINAL LAWYERS § 16.12, at 499
(1987). Cf. J.W. McELHANEY, supra note 3, at 55-63.
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munication experts have touched on it,' but many times this aspect of
preparation is treated as an afterthought.

What many people, especially prospective jurors, tend to forget is that
this defendant is a person, a human being. Unless a prospective juror has
been in the place of the defendant, on trial themselves, or close to such a
situation (e.g., someone near to them has been on trial), it is difficult if
not impossible for the individual to empathize with your client. They
simply cannot identify or relate to the defendant's situation, his feelings,
or the possible motives for his alleged acts.s

Contrary to constitutional belief, the defendant is not standing before
his peers awaiting judgment. He is standing before strangers, stripped na-
ked and helpless. The people who make up jury pools are citizens who
supposedly take an interest in their rights because most of them are
picked from voter registration rolls. Think about it-how many of your
clients take an active part in community affairs? How many have the
ability to take the time to do such work? How many care about such
things? Many of those who are on the voter rolls vote because they be-
lieve they are doing the right thing. Most of those individuals have no
idea of the true impact their conscientiousness has on the average citizen.
Many of these people do not want to get involved with the criminal jus-
tice system and will think of excuses to get out of jury duty. Jury duty, it
should be noted, "is the only remaining involuntary service in the coun-
try."7 Jurors often do not realize the importance of their interactions with
the. system. It is not until they become involved personally that they hol-
ler loudly for justice and fairness. So you, as a criminal defense lawyer, 8

must show the jury that this defendant, this person standing before them,
could be every mother's son.

To humanize the defendant, you must look beyond the theory of the
case. First impressions last the longest and usually are what people re-
call.9 It is when the prospective jurors first walk into the courtroom and
silently size up the situation that many times a decision is made regard-
ing the guilt or innocence of the defendant.1 0 You must think not only in -

terms of what you are going to say, but how you are going to interact with

5. S. HAMLIN, WHAT MAKES JORIEs LISTEN 55 (1985); S. RENCH, THE RENCH BOOK, at
Voir Dire and Selection of Jury IV, National Criminal Defense College; J.W. MCELHANEY,
supra note 3, at 55-63.

6. Bennett, Psychological Methods of Jury Selection in the Typical Criminal Case, 4
CRIM. DEF. 11, 15 (Mar.-Apr. 1977); Roberts, Is This the Case that Warrants a Jury and a
Trial Consultant?, 10 TRIAL DIPL. J. 15 (Spring 1987).

7. Roberts, supra note 6, at 15.
8. Stout, The Problem with Jury Selection, or Raise Your Hand if You Are Prejudiced

and Unfair, N.M. TRIAL LAW, 43 (Nov. 1986).
9. J.W. MCELHANEY, supra note 3, at 89.

10. Id.
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the jury.11 That does not mean going through the motions of trying to
make'your client look good. It does not mean going through the motions
of making oneself look good." It is a process that begins long before set-
ting foot in the courtroom." It is learning about your client and who he
is. It is who he is and how he sees the world that makes him a unique
individual, just like each member of the jury. That is what you have to
get across:

To do this, you must be credible. You have to establish rapport with
the jury. Some say it is part of one's being; some say it can be learned.4'
Whichever the case may be, it must be brought forth in a sincere and
genuine manner.

Criminal defense is a challenge. In order to be adept in this field, you
must truly believe in the cause, which is the ongoing struggle to preserve
individual rights." In order to protect these rights, preservation must be-
gin at the pretrial level and continue into the trial. Once the case is on
appeal, it is almost impossible to show in the record that this is "not just
another case." The appellate court must also be convinced that it is deal-
ing with a human being.

I. GETTING TO KNOW ONE'S CLIENT

"Psychology governs human affairs even in the courtroom. How a litigant
or his lawyer appears or how they speak and generally behave in court
affects the totality of credibility of a given case."'

11. See, e.g., Suggs & Sales, Using Communication Cues to Evaluate Prospective Jurors
During Voir Dire, 20 ARz. L. REv. 629 (1978).

12. Rench, supra note 5, at Psychology in Trial, and Client Interview; J.W. McELHANEY,
supra note 3, at 65.

13. S. HAMLIN, supra note 5, at 5-7, 28 & 44.
14. Id. at 9, 16 & 19.
15. U.S. CONST. amends. IV, V, VI, VIII, XIV. As Darrow said in the Communist Trial,

Chicago, 1920: "You can only protect your liberties in this world by protecting the other
man's freedom." A. WEINBERG, ATTORNEY FOR THE DAMNED: CLARENCE DARROW IN THE

COURTROOM 123 (1989).
As time goes by, the Supreme Court decisions seem to become more narrow in thought.

You read in many opinions about "the totality of the circumstances." That phrase is a way
to brush off crucial elements of an argument and to restrict our individual rights. People
may agree with these decisions, as long as they are on the "right" side of the law. It must be
remembered, one can be in the wrong place at the wrong time and end up on the other side
of the law without even trying. That is when the criminal defense lawyer comes in. He is not
only defending the accused, but also defending our individual rights: Keeping the ideals of
the Framer's alive.

16. Lay, In a Fair Adversary System the Lawyer Should Conduct the Voir Dire Exami-
nation of the Jury, 13 THE JUDGE'S J. 63, 65 (1974).
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The question is, how does one go about humanizing the defendant?
You want him to be real, not sensational as the local newspaper claims.
You want to take the alienation out of the courtroom" and the sting out
of how the people (the prospective jurors) look at criminal defendants,18

especially your client.1s The process is complicated and not something
that can be done in a rote, or mechanical fashion.

"The first person that the jurors meet who has an interest in the out-
come of the case is [you-the criminal defense] lawyer."20 This is the time
to show the jurors that they can believe what you say and rely on you for
guidance. It is an opportunity to make "an honest, straight-forward, un-
assailable impression." That is why it is so important to develop a
mindset in regard to the case and your client. It is imperative that you
obtain as much information as possible from all sources so that you can
make a credible case and make your client a person with whom the jury
can empathize.22 As Garvin Isaacs once said: "'Get to know your client
well. Talk with him and understand him, and then you will be able to
convey to the jury that he is a human and not just a slab of meat. 23 It is
the "getting there" that must be traced.

17. The following are just some of the many sources where this issue is discussed: J.W.
MCELHANEY, supra note 3,.at 55-63; S. HAMLIN, supra note 5, at 55; and Rench, supra note
5, at Voir Dire and Selection of Jury.

18. C. BENNETT, VOIR DIRE THAT WORKS [hereinafter Bennett Manuscript].

19. Telephone interview with Jodie English, Attorney (Mar. 28, 1990) [hereinafter Eng-
lish interview]. I spoke with Ms. English about how to get across to a jury that one's client is
not always as bad as they, the jury, perceive him to be. I explained that what I wanted to
express is criminal defendants are human beings and criminal defense lawyers do have a
chance at winning "losing" cases. I asked Ms. English to give me some ideas as to how one
should approach a jury in a criminal case. Throughout this Article, Ms. English's ideas on
the criminal trial and how a lawyer should present her client's case are cited,

20. Birnbaum, The Battle for Credibility, 20 TRIAL 76 (Aug. 1984).

21. Id. at 76.

22. Telephone interview with Cathy Bennett, Jury Selection Consultant (Mar. 6, 1990)
(hereinafter Bennett Interview]. I spoke with Ms. Bennett about what a criminal defense
lawyer should do to present a client in a more positive light to the jury. Ms. Bennett stated
that top on the priority list was to get to know the client as a person. Her expertise allowed
me to focus on the various elements the advocate must utilize to get from the interview
room at the jail to a jury verdict in favor of the defendant using listening/communication
skills and common sense. Her willingness to share her knowledge with me has been
invaluable.

23. 3 TRIAL DIPL. J. 42, 43 (Summer 1980) (Speech by Garvin Isaacs, National College for
Criminal Defense seminar on "Jury Selection Techniques" (Feb. 1980)) [hereinafter NCCD
Seminar].
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A. Communicating

Look at the information you have about your client. Does it have an
affect on you? If not, how can it have an affect on the jury? If you cannot
feel for your client, how can the jury empathize with him?

Communication starts when you meet your client. You must spend
time with the individual and his family to be. able to establish a rapport
and a bond of trust. Find out what good qualities the defendant may
have, but also look at the negative side. Find out what buttons set him
off. Do not antagonize him, but find out about the way he reacts to
things. In a small time case, such as a car theft or petty theft, this may be
a problem. The time required to do this puts constrainis on you. To max-
imize your time with a client be an active listener.2 4 An active listener
picks up what someone else says and sends it back in a reflective state-
ment mirroring what the listener has heard.28 Parroting or repeating what
has been said is not active listening. Active listening is the ability to con-
vey back the essence of what has been heard .' It shows that one is not
only listening, but comprehending what is being said 27

In order to evoke responses that give you a foundation to work from,
look at the questions you ask as probes.2 8 This can be quite useful in
adding direction and legitimate demands for concrete responses on the
part of the client." Good open-ended questions not only yield informa-
tion, they allow the lawyer to attune himself to the client's unique situa-
tion. 0 Simple questions such as "What happened the night you were ar-
rested?" or "Why didn't you follow the correct procedure?" may elicit
more information than, "You were arrested on March 19th, right?" This
last question is more close-ended. Save close-ended questions for cross-
examination when you want to be matter-of-fact and direct.3'

24. M. JAMES & D. JONGEWARD, BORN TO WIN'48-49 (1971).

25. S. HAMLIN, supra note 5, at 25.

26. Id.

27. Bennett Interview, supra note 22; M. JAMES & D. JONGEWARD, supra note 24, at 48.

28. G. EGAN, THE SKILLED HELPER 88-89 (1975); English Interview, supra note 19.

29. G. EGAN, supra note 28, at 88-89.

30. Bennett Manuscript, supra note 18, at 2; Bennett Interview, supra note 22.

31. Bennett Interview, supra note 22. An open-ended question is one that allows a per-
son to answer more than "yes" or "no." Usually, closed or narrow questions evoke, "yes" or
"no" answers. An open-ended question begins with what, how, when, where, who, or why. If
you want to find out how a person thinks and feels, open-ended questions are a must. Open-
ended questions help to establish rapport between the lawyer and client, because you, as the
advocate, get to know more about what makes this person tick.
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B. Communication Problems

It takes times to establish trust and rapport. Do not expect all client
interviews to go smoothly. Many times there is a physical barrier between
the client and the lawyer, not just a verbal impasse.

If the client is in jail, he may not be as open in the interview. He may
feel his conversation is not confidential or that the room is bugged.32 In
such a situation, you want to get as much information as possible without
having the client clam up. Therefore, the questions that you ask an incar-
cerated client must be chosen carefully. The chances of his opening up
are better if you use a relaxed tone of voice and show concern. Using the
client's frame of reference and slang (yes, even the bad words . . . you
know most of them, too) may help to ease some of his anxiousness.

Many attorneys find they must overcome a language barrier .3 This in
itself may produce anxiety for both you and the client. It means others
must get involved for the two of you to communicate. A language barrier
may hamper the establishment of trust and rapport. If you feel that not
being bilingual may deter your ability to defend a client, by all means
decline the case. If you and the client appear to do well with an inter-
preter, then go for it. A language barrier should not isolate you or the
accused.

If the client is angry or depressed, you may find it difficult to elicit
information. The client may be angry because a public defender was ap-
pointed to his case. He may say he wants a "real" (or street) lawyer and
refuse to cooperate. A depressed client just sits there. One must literally
pull out any information he seeks from the person. It is time consuming
and energy draining.8' In such case a direct approach must be taken. Nar-
row questions may be appropriate until such time as the client begins to
open up to his advocate. Use short and to the point questions (preferably
ones that elicit more than a "yes" or "no" answer). It may take time, but

32. Id.
33. This issue was brought up in one of various discussions with Professor Laura G.

Webster of Mercer Law School. Only from this discussion and personal experience can I talk
about the language barrier. What more can be said than it is beyond frustrating? The client
must be able to trust the interpreter and so must you. That is to trust the interpreter to tell
you what your client is really saying. For all you may know he is saying "take a flying leap"
and the interpreter is saying he will plead guilty. This may sound farfetched, but it could
and does happen.

34. Bennett Interview, supra note 22. Again, I discussed this topic with Laura Web-
ster-this appears to be a problem that is not dealt with successfully by the system. Many
times an individual who is incarcerated is seen by a psychiatrist who prescribes medication
for the problem that the person is having. This regime of medication, usually psychotropic-
type drugs (e.g., Haldol) lasts as long as the individual's stay in the jail. Once released, he no
longer has access to the medication and ends up going over the deep end and sometimes
back in jail.
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it is worth getting to know your client and what he is all about. Be
patient.

There is also the client who may have confessed .3 He (and probably
you, too) may feel there is nothing that can be done, so why even try.
This attitude is self-defeating. One must look behind the confession: How
it was obtained, what were the conditions of the interrogation? Look to
these and various other aspects that may add up to a coerced
confession."

C. Trust, Rapport, Zeroing in on a Theory

Spending time with your client (and his family, if possible) allows you
to determine what makes this person the way he is. It helps you get a
grasp on the dynamics of the defendant's personality.37 It opens up lines
of communication with all of the people usually involved-the client, the
client's family, and his friends., You must get the whole picture in your
mind before you begin to make changes or see the situation as you would
like it to be.38 Suspend judgment at this point. Take everything in and
digest it before forming a mental impression and acting upon it.

II. WHAT THE JURY REALLY LOOKS AT IN REACHING A VERDICT

"People think they are the only ones with skeletons in the closet, or the
only ones with prejudices. Lawyers must impress upon each juror that
unfortunately, he is not alone ... ,

Once you have all the background information about the case and the
client, it is time to get down to the business of humanizing the defendant
or preparing to show the jury that the defendant is a person. You want to
impress the jury with the significance of its duty in regard to the defend-
ant. You also want to present the defendant in such a way that the jury is
willing to step into his shoes and view the events presented through his
eyes.

The place to begin this project is with the client. In cases that are high
profile, the media, both electronic and printed, gives the public informa-
tion. The information ranges from the type of crime involved, to the ad-

35. Lyon & Morrissey, In Case of Confession, 14 THE CHAMPION 8 (May 1990).
36. Id. at 50-51.
37. Bennett Interview, supra note 22.
38. Id.; English Interview, supra note 19.
39. Weld & Danzig, A Study of the Way in Which a Verdict is Reached by a Jury, 53

AM. J. PSYCHOLOGY 518, 525 (1940). Bennett Manuscript, supra note 18, at 5.
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dress of the accused.40 Sometimes comments from the accused's neigh-
bors, family, and friends can be found within these reports.

Immediately, the public as a whole, and individually, forms an opinion.
It is almost as if they are performing a psychological autopsy or some
other intricate procedure. Decisions are made regarding why the crime
was committed, what type of person the accused is, and why a particular
person was the unfortunate victim. All of this is done within the time it
takes to read the newspaper article or hear the flash on the radio. It is not
a favorable situation for the defense.

In all cases, it is after the fact-after the damage has been done by the
news media-that the criminal defense lawyer gets involved. You begin at
a disadvantage. Therefore, you must consider factors associated with the
defendant that have been found to influence jurors' decisions.' 1 These
factors include the defendant's socioeconomic status, the presence of a
prior criminal record, the defendant's physical attractiveness, his race,
any suffering by the defendant, aspects of the defendant's testimony,42
the presence of other defendants, and whether the defendant is an indi-
vidual or a corporation.' Crucial areas are socioeconomic status, prior
criminal record, the attractiveness of the client, and his race. These are
the main factors with which the jury grapples."

The socioeconomic status of the accused may be a hindrance.'5 Jury
perception, more than knowledge, appears to be the key.'6 Usually, the
lower the defendant's socioeconomic status, the greater his chance of re-
ceiving a harsher sentence. 7 Another interesting element concerning so-
cioeconomic status is that this factor may be overridden by the type of
crime or prior record of the defendant.'

A prior record will have an effect on the defendant's credibility with
the jury.' A caveat to that is the issue of similar or dissimilar acts com-
mitted by the defendant. If the defendant has been convicted of an act
similar to what he is now accused of and the jury knows this, jurors are

40. J. FREDERICK, THE PSYCHOLOGY OF THE AMERICAN JURY § 7-100 (1987).
41. S. KASSIN & L. WRIGHTSMAN, EFFECTS OF DEFENDANT'S AND VICTIMS CHARACTERISTICS

ON JUROR'S VERDICTS': THE PSYCHOLOGY OF THE COURTROOM 101 (N.L. Kerr & R.M. Bray
eds. 1982).

42. J. FREDERICK, supra note 40, §§ 7-101 to 7-106, at 242-48.
43. S. HAMLIN, supra note 5, at 7; J.W. MCELHANEY, supra note 3, at 62-63.
44. J. FREDERICK, supra note 40, § 7-104, at 246.

45. Id. § 7-101, at 242-43.
46. Id. § 7-100, at 242. Cf. Sealy & Cornish, Juries and the Rules of Evidence, CRIM. L.

REV. 208, 218 & 222. (1973).
47. J. FREDERICK, supra note 40, § 7-101, at 246.
48. Id. § 7-104 n.24.
49. Wissler & Sales, On the Inefficacy of Limiting Instructions: When Jurors Use Prior

Conviction Evidence to Decide Guilt, 9 L. & HUM. BEHAV. 37, 40 (1985).
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more inclined to convict.50 It is not because the jury believes the defend-
ant to be less credible, rather it is on a more basic levef. The question is
whether the defendant is the type of person who would commit such an
offense; thus jurors are more likely to respond to this question affirma-
tively when the defendant has a prior conviction for a similar act.51

The element of the defendant's attractiveness can put the lawyer be-
tween. the Scylla and .Charydbis.52 Again, the jury's perception of the cli-
ent's attractiveness, or lack thereof, may play a role in their decision
making process.68 It appears to depend upon the type of offense alleged.
A defendant who is attractive and charged with fraud by bilking old peo-
ple out of money, may receive a more severe sentence than one who is
plain looking. 4 The main thing you must take into consideration is your
client's appearance and presentational style to the jury.15

Actions speak louder than words. How the client acts and reacts in
front of the jury panel may ultimately be the deciding factor in the jury's
disposition of the case. If the defendant chooses not to testify, his con-
duct is all they have upon which to assess his claim of innocence. 6

Many of us who are legal professionals do not look at race as an issue in
our daily lives. It must be noted that we, as officers of the court, usually
do not qualify as prospective jurors either. The impact of the defendant's
race must be reckoned with.57 Minority defendants have a more difficult
time convincing the jury of just about anything. Unless some jury mem-
bers are of the same race as the defendant, chances are they will be una-
ble to relate to him in a personal way.58

The impact of race on juror identification is evident in the research of
rape cases. 9 The defendant's race has been found to interact with both
the race of the victim and the race of the jurors trying the case." Re-
search has shown that if the defendant is the same race as some of the

50. J. FREDERICK, supra note 40, § 7-102, at 244.
51. Wissler & Sales, supra note 49, at 40-47.
52. Bray, Struckman-Johnson, Osborne, McFarlane & Scott, The Effects of Defendant

Status on the Decisions of Student and Community Juries, 41 Soc. PSYCHOLOGY 256, 257
(1978); J. FREDERICK, supra note 40, § 7-103.

53. J. FREDERICK, supra note 40, § 7-103, at 246.
54. Id. at 245.
55. Id. at 246. J.W. MCELHANEY, supra note 3, at 59.
56. Bennett Interview, supra note 22; J.W. MCELHANEY, supra note 3, at 57, 59-60.
57. Field, Rape Trials and Jurors' Decisions, 3 L. & HuM. BEHAV. 261, 263-64 (1979). J.

FREDERICK, supra note 40, § 7-104, at 246-47; S. KASSIN & L. WRIGHTSMAN, supra note 41, at
125.

58. Field, supra note 63, at 263. J. FREDERICK, supra note 40, § 7-104, at 247. Howard,
Racial Discrimination in Sentencing, 59 JUDICATURE 121 (1975).

59. Field, supra note 57, at 263, 264-65; J. FREDERICK, supra note 40, § 7-104, at 247.
60. Field, supra note 57, at 263-64; J. FREDERICK, supra note 40, § 7-104, at 247; S. KAS-

SIN & L. WRIGHTSMAN, supra note 41, at 92.
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jurors, he is more apt to obtain a favorable verdict. If the victim is the
same race as the jurors, the defendant will suffer. If the defendant is of a
different race, he may suffer more severely if the victim and jury are of
the same race."'

A. Other Problems

There are other problem areas that must be addressed. To prevail in
any trial, there are important points the lawyer must sell to the jury.
Prior to the trial, you must isolate those points and then decide how to
present them most effectively.63

No one ever has a perfect case or client. One must be knowledgeable of
not only the law, but also of the crime, the defendant, the judge, the pros-
ecutor, and the jury panel." When a trial commences, it is as if two and
sometimes three individuals-the defense lawyer, the prosecutor, and the
judge-are attempting to orchestrate a desired effect on the jury. Get to
know your judge. Take any ammunition the prosecutor has and use it to
the defense's advantage."' Begin by dealing with any bad facts directly."

As Ms. Bennett, a jury and communications expert suggests, inventory
the case. Make a list of the things in the case that scare you. Look at the
charge. Was it so awful that even you have difficulty talking about it?
What about the client's appearance or prejudiced information regarding
him? Is the law difficult to understand? Is the defendant a truly detesta-
ble human being with whom it may be hard to do anything? These are
just some of the many questions you must ask yourself. Many experts say
the defense lawyer should take these weak points and problems to the
members of the jury panel during voir dire and let them deal with the
issues.66

61. J. FREDERICK, supra note 40, § 7-104, at 247.
62. D. Fiedler, Effective Use of Dramatic Technique in the Courtroom or How to be a

Ham and not get Egg on Your Face (manuscript in possession of and used by the National
Criminal Defense College, Mercer Law School, Macon, Ga.).

63. Rench, supra note 5, at Psychology in Trial, and Voir Dire. Bennett Interview, supra
note 22.

64. Bennett Interview, supra note 22. English Interview, supra note 19. Rench, supra
note 5, at Preparing the Winning Case, Thirteen Steps in Preparation, Prepare Attack on
Prosecution's Case. Remember law school trial practice class? The instructor emphasized
"taking the sting" out of the other side's case by bringing up the damaging facts yourself.
Well, think about using this strategy in real life, too.

65. Bennett Interview, supra note 22. Rench, supra note 5, at Voir Dire. H. Rothblatt,
The Defendant-Should He Testify? 2 TRIAL DIPL. J. 21, 22-23 (Fall 1979).

66. Bennett, supra note 6, at 14-15. English Interview, supra note 19.
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B. Dealing with the Problems

If you take these issues to the jury panel, then they decide what a fair
trial is going to be.6 Once you have allowed the veniremen to create the
conditions under which the defendant can get a fair trial, those conditions
are theirs, and they cannot help but to abide by them during delibera-
tions." This helps to desensitize the jury in order for them to deal with
the case at hand in a rational manner.

Ms. Bennett suggests using limited self-disclosure when dealing with
the panel." One may begin inquiring with such comments as, "I have this
concern about my client getting a fair trial . . . ." Such disclosure to the
panel shows them that you are interested in the outcome of the case, and
above all in your client.70

Open-ended questions and limited self-disclosure are always helpful in
gathering information from prospective jurors. When you anticipate an
answer to your inquiry, you need to be aware of not only what the
speaker is saying, but also the tone, hesitations, and the meter of the
speech. All of these things are important clues. You have to listen actively
when a panel member responds.7 '1

Ms. English suggests a creative approach to use during voir dire. She
calls it the "this-could-happen-to-anybody" approach. Touching the emo-
tional chords helps greatly with the acceptability of one's factual case. It
requires asking the prospective juror to dig deep down inside of himself
before answering. This provides you with more information about the ju-
rors own beliefs and attitudes.

You have to be positive in your statements to the jury panel, especially
when talking about the case at hand. 2 Many times prospective jurors feel
alienated and are not willing to let anyone know that they have heard
about this particular case or various aspects of it. When you are open and
willing to discuss the issues of the case, you can expect to elicit honest
answers from the jury panel.

During voir dire, you should educate the panel members about the
prosecution's burden of proof, the presumption of innocence, and the
concept of jury unanimity."3 Such important facets of a jury trial should

67. NCCD Seminar, supra note 23, at 44.
68. Id.
69. Bennett Interview, supra note 22; Birnbaum, supra note 20, at 76-77.
70. *Bennett, supra note 6, at 16; Bennett Interview, supra note 22; English Interview,

supra note 19; J.W. McELHANEY, supra note 3, at 55-72.
71. Bennett Interview, supra note 22; G. EGAN, supra note 28, at 88-89; English Inter-

view, supra note 19.
72. Bennett, supra note 6, at 23; English Interview, supra note 19; S. HAMLIN, supra

note 5, at 19; Rench, supra note 5, Voir Dire and Jury Selection, at 2-6.
73. Bennett Interview, supra note 22; JW. MCELHANEY, supra note 3, at 77-78.
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never be given mere lip service. These topics are a good lead-in to a dis-
cussion about the ways in which the panel members may have been
prejudged in their own lives and how it has hurt them.7 4 It cannot be
emphasized enough that you should be open and honest with the jury
panel. For example, if you have an unattractive client, confront this issue:
"My client and I recognize that he is unattractive to most people, so how
can he get a fair trial? '75 Better yet, Ms. Bennett suggests having the
client participate in voir dire. This allows him to become more than just
the "accused." This type of interaction allows the panel to see that the
defendant is a person, just like them, and that he is interested and con-
cerned with what is happening. In many cases it may also shed a positive
light on you, because you are relying on your client to present an accurate
picture.76 It is a big risk, but many times it can be worth it.

Creativity and planning are the best tools for such tactics.7 7 Allow the
jury panel to verbalize the negative qualities of the case at hand. It then
becomes easier for them to deal with the issues as a jury because they
have been desensitized and made aware of the defendant's concerns. It
will assist in making the jury more receptive to the defense's theory of the
case, and encourages genuine empathy towards the defendant.7 s

C. Facing the Jury

The "jury is a captive audience in physical presence only.' 79 In a ma-
jority of cases, jurors have made a decision by the conclusion of the open-
ing statements." The clincher to this is that they rarely -change their
minds, even in light of contrary evidence.81 The reason for such steadfast-
ness may be that jurors do not understand the law, the procedures, or the
rules and traditions that surround the courtroom. This lack of under-
standing is a hindrance. An example of such a problem, as simple as it
may seem, is if you ask for something to be stricken. It is not disregarded
by the jurors during deliberation. It will almost always come up. Granted,
their self-policing may quash the issue; nevertheless, it is in their minds.

74. English Interview, supra note 19.
75. Bennett Interview, supra note 22; Hoffman & Brodley, Jurors on Trial, 17 Mo. L.

REV. 235 (1952) (One of the first empirical studies on the function of the jury system as well
as a good research tool. It gives a clear and concise narrative of how the study was con-
ducted, questions asked and answered.).

76. Bennett Interview, supra note 22; J.W. McELHANEY, supra note 3, at 59-60.
77. English Interview, supra note 19; Roberts, supra note 6, at 17.
78. Bennett, supra note 6, at 11; Roberts, supra note 6, at 15, 17-18, 19.
79. Roberts, supra note 6, at 15 (emphasis in original).
80. Id.
81. J. FREDERICK, supra note 40, at 244; Roberts, supra note 6, at 15 (citing H. KALVIN &

H. ZEISEL, THE AMERICAN JtRY 352-72 (1966)).
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As many lawyers know, jurors may be unsure of what some legal words
mean."' Instead of asking, they conclude for themselves what it could pos-
sibly mean,88 and the lawyers end up realizing what twenty-twenty hind-
sight is. Be prepared to give the jury an aside, explain to them what that
legal word means and its importance in the decision making process
when, for example, one of the lawyers asks for something to be stricken.
Help the jury to be intelligent decision makers.

You may get a fickle jury. "Some jurors [may] decide the outcome of
the case based solely on feelings about counsel or the perceived credibility
of the client or dislike of the opponent.""' You must take due care in
presenting. not only your client to. the jury, but in: the presentation of
yourself as well: do not be a pompous know-it-all. Do not just dress up
your client. Be able to take him out and make him presentable and
credible.85

III. DRESSING UP YoUR CLIENT TO TAKE HIM OUT

Dress has always been an integral part of the courtroom.86 People take
notice of what others wear, especially in the courtroom where everything
is scrutinized. 87 It is part of the ambiance of this special room. In order to
set the stage, the actor's costumes must be appropriate to the character
they are playing. Clothes can reveal much about a person's predilections,
his sense of self, and his attitude in general ss Pay close attention to the
client's attire. In many cases the appearance of the client will be the op-
posite of what a juror would expect them to look like. That is the way it
should be.

The name of the game in court attire is conservative for both men and
women.89 Minimal make-up and a conservative hairstyle are suggested for
both the~female and male client. The only type of jewelry that should be
worn is a wedding band or a watch.'0 A woman may wear a necklace or a
scarf around her neck, but nothing overdone. Do not allow a client to
wear noisy or loud jewelry. It is distracting and the nervous client plays
with the jewelry (very similar to the lawyers' "change in the pocket"
problem). If the client dresses flamboyantly, the jury may look at him in a

82. S. HAMLIN, supra note 5, at 125, 211-12.
83. Roberts, supra note 6, at 15.
84. J.W. MCELHANEY, supra note 3, at 65, 68; Roberts, supra note 6, at 17.
85. J.W. McELHANEY, supra note 3, at 64-72.
86. What to Wear in Court, NEWSWEEK, Dec. 16, 1974, at 52.
87. Id.
88. Bennett Interview, supra note 22; S. KASSIN & L. WRIGHTSMAN, THE PSYcHOLOGY OF

EVIDENCE & TRIAL PRACTICE 135 (1985).
89. NEWSWEEK, supra note 86, at 52; Rothblatt, supra note 66, at 23.
90. J.W. McELHANEY, supra note 3, at 58-59.
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negative light. The client's need to look humble and respectful must be
reinforced. For some reason, the courtroom brings out the traditionalist
(and conservativeness) of every one who enters. The client, therefore,
must conform to some extent so the jury will look upon him in a more
positive light' 1-as if he fits into the scheme of things.

Until recently, a client who remained in jail prior to and during the
trial process appeared in court dressed in prison garb." Prison clothes
worn by the defendant during trial are themselves prejudicial. They sug-
gest to the jury that the defendant may be dangerous, unreliable, or un-
trustworthy.' 3 The Supreme Court has ruled that the defendant should
not be forced to wear prison attire while on trial, but the Court still
leaves the final choice up to the defendant. 4 It can be safely said that a
majority of defendants choose "street" clothes over the jailhouse issued
jumpsuit.

Another problem that must be dealt with if a client has spent a consid-
erable amount of time in jail prior to trial is jailhouse pallor. In its ex-
treme form, it may give the client a death-like appearance: sunken eyes,
extreme paleness, a clammy-like look. It is not something that goes away
as soon as the individual is released on bond. It takes time. Once the
defendant is out of jail and able to resume a somewhat normal schedule,
along with being involved with a support group (particularly family mem-
bers), the pallor fades. But to an experienced eye, it is always visible.'8

Take this into consideration when deciding what the client should wear
during the trial.

The client should dress quietly. 6, If you tell your client to dress a par-
ticular way for court, take time and think, "What is this person's back-
ground?" "Are we on the same wave length?" "Does my client know what
I mean by conservative dress?" James McElhaney, professor of law, and
John T. Molloy, New York management consultant and author of Dress
for Success, suggest that the client come to your office a day or two prior
to trial wearing exactly what he plans to wear to court.' 7 This action will

91. NEWSWEEK, supra note 86, at 52.
92. S. KASSIN & L. WRIGHTSMAN, supra note 41, at 135.
93. Id. at 135.
94. Estelle v. Williams, 425 U.S. 501, 512-13 (1976).
95. This comment is from my personal experience as a court intake officer for the Flor-

ida Department of Corrections: Being in a courtroom on a daily basis for four years, I was
able to observe defendants both incarcerated and out on bond/bail. The defendants who had
been in jail for a substantial, amount of time had a yellowish tint to their skin. Bennett
Interview, supra note 22.

96. J.W. McELHANEY, supra note 3, at 58-59; NEWSWEEK, supra note 86, at 52.
97. See generally J. MOLLOY, DRESS FOR SUCCESS 187-98 (1975).
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limit any potential embarrassment, and appropriate changes can be made
before the day of trial."

If the client is charged as an alleged drug dealer, this often brings to
the jurors' minds images of substantial amounts of money, a high-rolling
lifestyle, and a frivolous attitude. This is not always the case. William
Moffitt gets this difference across to the jury by having the client wear a
suit that is somewhat ill-fitting and no jewelry at all."O Often, this tactic
works.

Ms. Bennett takes a different approach. She considers a more casual
look, such as corduroy trousers and cotton sweaters, appropriate for
court. One does not want to deviate from the client's usual taste in
clothes to the extent that he is uncomfortable and projects an unnatural
or uneasy appearance. 100 She further suggests putting the client in colors
that best suit him. Blues and earth tones usually play down a client's
jailhouse pallor. These colors will make him look softer, less "criminal."

The key to dressing the client for court is credibility. Do not let him
stand out like a sore thumb. Do not let him look like a gangster who
should be "locked up." Keep it neat and keep it simple.

IV. NONVERBAL COMMUNICATION OR DID You HEAR THAT?

A. The Defendant

Once the client is dressed, it is time to work on his body language and
nonverbal communication. Again, the goal is not only to dress him up,
but to be able to take him out.10' Body language is a human barometer. 102

It tells others things about ourselves that we do not volunteer. When the
spoken word does not match the body language, the viewer will disregard
the words and believe the body language.'*0

The client must have an open stance, that is, a posture that implies a
positive attitude.'" Point out to the client that he is being judged at all
times by the trier of fact.' s" When the client does not take the stand, this
fact in itself may be detrimental in the eyes of the jury, even though he is

98. J.W. MCELHANEY, supra note 3, at 58-59; NEWSWEEK, supra note 86, at 52.
99. In person interview with William Moffitt, National Criminal Defense College, Ma-

con, Georgia (July 1989) (discussing Mega Trials).
100. Rothblatt, supra note 65, at 23.
101. Bennett Interview, supra note 22; J.W. McELHANEY, supra note 3, at 58-59.

102. Bennett Interview, supra note 22; S. HAMLIN, supra note 5, at 21; Rothblatt, supra

note 65, at 23; Suggs & Sales, supra note 11, at 631.
103. S. HAMLIN, supra note 5, at 21; J.W. McELHANEY, supra note 3, at 59.
104. Bennett Interview, supra note 22; Rothblatt, supra note 65, at 24.

105. S. HAMLIN, supra note 5, at 21.
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not required to do 80.101 The judge and jury will still watch the defendant
and note his demeanor and reactions to the evidence.107 It is because of
this scrutiny that the defendant must be courteous, respectful, and aware
of his behavior.108

It is the little things that count. When the judge comes in or leaves the
courtroom, be sure the client rises fully and with decisiveness.109 If the
client has something to tell you, have him write it down on paper instead
of whispering.1 If your client is unable to read or write, deal with this as
early as possible. Establish a system of communication to be used during
the trial. Jury members are usually paranoid and may think that the cli-
ent is saying something about them or concocting some new testimony."1
Do not whisper if it can be avoided.

Body language speaks louder than words and is visible to everyone. It is
important to understand that all nonverbal actions that one expresses
with the body, such as gestures, referential space, movement, posture,
stance, and actions involving one's hands and eyes, are picked up by the
jury. 1 2 The client must be reminded that his body, mind (especially emo-
tionally), and speech (if he does take the stand) need to be in synch. A
way to illustrate this to the client is to videotape your interviews with
him.11

3 It helps when the defense lawyer is able to see the client's per-
formance and can work on making changes that are visible. When 'prepar-
ing for trial it is also wise to videotape witnesses so you can get a feel for
their reactions to questions.

Another important area of body language is eye contact. 4 The client
should maintain nonthreatening eye contact with the jury. This is a vul-
nerable gesture, but the client must open up to the jury.11 Eye contact
shows commitment.116 When a client answers a question, he needs to be
making eye contact with the jury, not with you.11 7 You do not want to
give the impression that the client is seeking directions in what to say or

106. Griffin v. California, 380 U.S. 609 (1965); Rothblatt, supra note 65, at 24.
107. S. KASSIN & L. WRIGHTSMAN, supra note 41, at 134-35.
108. S. HAMLIN, supra note 5, at 22.
109. J.W. MCELHANY, supra note 3, at 57.
110. Id.
111. Id. at 58.
112. S. HAMLIN, supra note 5, at 20-21, 48-51, 156-65; J.W. MCELHANEY, supra note 3, at

57-58.
113. The lawyer may learn from viewing these tapes what changes he may want to make

in his own appearance and demeanor.
114. Rothblatt, supra note 65, at 23-24.
115. Bennett Interview, supra note 22; S. HAMLIN, supra note 5, at 55; Rothblatt, supra

note 65, at 23-24.
116. S. HAMLIN, supra note 5, at 58.
117. J.W. MCELHANEY, supra note 3, at 58.
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approval as to what he has said.118 The client needs to show the jury that
he is steadfast and willing to prove his case.

B. You, the Lawyer

You should be aware of your body language and interactions with the:u-118 You have to show the jury
defendant, especially in front of the jury.
that your client is a human being. This can be done in several ways.

Standing near your client shows the jury panel that you are not afraid
of him and that they should not be either. Occasionally touching the de-
fendant on the shoulder is a way of doing this.""0 When you introduce
your client to the jury, the physical contact shows them there is a bond
between lawyer and client.1 2'

Calling your client by name is a good idea.122 You may want to start out
using his full name. Then, as the trial or your opening statement pro-
gresses, use his first name. If the setting is right, and local rules allow,
think about using his nickname. The natural progression forces the jury
to become acquainted with the defendant. 123 Another way to help the jury
panel focus on your client is to conduct voir dire from behind him.124 Eye
contact between the defendant and prospective jurors is more frequent
then. Also, it gives the prospective jury panel a chance to observe the'
defendant quietly.'

V. CLIENT PARTICIPATION DURING TRIAL

One of the best ways to enhance client-jury interaction is to have the
client participate in the trial.'2 5 It must'be noted that not all defendants
are capable of or willing to do this. Use' your discretion.

The most important decision to make after the defense strategy has
been laid out is whether to have' the client appointed as co-counsel.'28

Strategically, this is the best move for the defense if the decision has been
made for the defendant not to testify. Even if the defendant only asks a
few questions during 'voir dire, it gives the prospective jurors a chance to

118. Id. at 56, 58.
119. Rench, supra note 5, at Psychology in Trial. Indirect and nonverbal communication

(what we convey to our jury by our actions).
120. Bennett Interview, supra note 22; English Interview, supra note 19; S. HAMLIN,

supra note 5, at 55; Rench, supra note 5.
121. Bennett Interview, supra note 22; English Interview, supra note 19; J.W. McELHA-

NEY, supra note 3, at 57-58.
122. J.W. McELHANEY, supra note 3, at 57-58.
123. Id.
124. Bennett Interview, supra note 22.
125. Id.; J.W. McELHANEY, supra note 3, at 60.
126. Bennett Interview, supra note 22.
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look into his eyes and to talk to him directly.12 7 This strategy can be suc-
cessful because it gives the jury panel a personal encounter with the de-
fendant.1 28 This interaction makes it more difficult for the jury to come
back with an adverse verdict.12'

If the lawyer has confidence in the client, allowing him to present his
own opening statement will further the interaction between the client and
jury. 30 The client's opening should be articulate. Do not allow him to
drone on and on. Practice makes perfect, so encourage him to go over his
statement until he gets a feel for it and is able to carry on without being
dependent upon notes. The more comfortable the client is with his open-
ing, the more his body language, his emotional state, and speech will be in
synch.

1 3 1

When the stakes are high and a need for client-jury interaction is nec-
essary, but there is concern that the client may not have the ability to
make the contact a beneficial one, do not fear. Allowing the client to say,
"I accept this juror" can make a dramatic difference in how the jury per-
ceives him.132 A subliminal connection is made between the jurors and the
defendant when this strategy is used.13

If the client takes the stand and testifies on his own' behalf, he becomes
central to the case. If the decision to testify is made, help him put his
best foot forward. The client must be prepared physically, mentally, and
emotionally. He must be genuine. If he is not, the jury will sense this and
literally shut him out. If the crime was one of aggression and the client is
known to be aggressive, he must work on feeling nonaggressive long
before the trial begins.134 Again, videotaping the client during consulta-
tions may help in focusing on problem areas that need to be corrected.

VI. CONCLUSION

Now that you have gotten your client dressed and ready to take out,
what next? One may think that preparing the client is all there is to it. It
is not.'

You must now convince the jury that your client is a human being.
This cannot be emphasized enough. This is done not only during the first
meeting between the jury panel and your client, but throughout the

127. Id.; S. HAMLIN, supra note 5, at 56-58.
128. Bennett Interview, supra note 22; S. HAMLIN, supra note 5, at 154-55.
129. Bennett Interview, supra note 22; Bennett, supra note 6, at 22.
130. Bennett Interview, supra note 22; J.W. MCELHANEY, supra note 3, at 60.
131. Bennett Interview, supra note 22; Rothblatt, supra note 65, at 23, 24.
132. S. HAMLIN, supra note 5, at 154-55.
133. Id. at 155.
134. Id. at 154-55.
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trial.135 It means you have to put forth the desire for a fair trial even
though it may mean pulling every weapon (technique) out of your availa-
ble arsenal. You should use not only tactics that are legal, but also those
that are fair.181 The jury will look upon this in a more positive light. In
other words, do not come barging into the courtroom ready to blow every-
body away with your charisma and charm. Be tactful, be savvy, and use
finesse.

137

Taking these ideas into consideration and incorporating them into your
practice style will be a tremendous boost to your client's case. Simple
tactics such as these allow the jury to see more than the rigidness that the
courtroom and its players are perceived to exude. Using these ideas will
show the jury that your client is not a bad person; that he is not just
another "defendant" in an endless stream of "defendants" moving
through the "revolving doors" of our criminal justice system; that he is a
human being with the same hopes, fears, and dreams as anyone else; that
he indeed could be every mother's son.

135. Bennett, supra note 6, at 22; JW. McELHANEY, supra note 3, at 55-63.
136. S. HAMLIN, supra note 5, at 1-5, 27-28.
137. J.W. MCELHANEY, supra note 3, at 64-72.
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