
Political Trials

by Ephraim Margolin*

In Political Criminal Trials,1 John Sink distinguished between cases in
which the defendant admits the deeds, but invokes political reasons as a
justification, and cases in which the prosecution proceeds against suspects
for political reasons of its own. Each category of case is tried differently.
Each compels a different approach to the handling of the media.

The distinctions are naturally artificial because criminal cases are al-
ways political in some degree. Marijuana cases, for example, occasionally
attract and feature defense counsel who are overly sympathetic to their
clients' conduct. Richard Nixon's lawyers were both famous and infamous
for their unquestioned loyalty to their employer. In United States v.
Dyer,' a lawyer for the American Pipe and Tobacco Council was indicted
in a Virginia district court for advising clients to avoid and evade the
law.8 In Sacramento, California, our client, a small merchant barely eking
out a living in agricultural supplies, was prosecuted for aiding and abet-
ting in cultivation of marijuana when a customer was convicted for small
scale cultivation. Are these examples of the trivialization of federal crimi-
nal prosecutions or their "politicalization"? The opposing argument is
that no case is "political" if in the end some wrongdoing by the defendant
can be proven.

Is it a matter of "I know it when I see it"? Even if precise definitions
are difficult to justify in some cases, no such difficulty exists at the ex-
tremes of the spectrum.
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I. OFFENSES INTENDED AS POLITICAL PROTESTS

A whole generation of lawyers, myself included, grew up in the law de-
fending anti-segregation cases in the South. We fought for the integration
of lunch counters, parks, and other public facilities. We tested free speech
in public and semipublic locations by defending such activities as reciting
the Constitution on campus plazas and in the malls of commercial cen-
ters. We defended in trespass and obstruction cases, in anti-nuclear and
anti-weapon manufacturing demonstrations, and in environmental pro-
tests." We represented conscientious objectors during the draft or rabbis
chained to the Soviet (or South African or Filipino) Consulate gates, only
to face, more recently, since political protest is not limited to the liberal
or radical left, the anti-abortion folk.

These cases, whether from the left or the right of the political range,
spawned a progeny of selective prosecution motions, various first amend-
ment and necessity defenses, and attempted jury nullifications. All of
these cases share an emphasis on law and motion practice, requests for
judicial notice, creativity in offers of proof, interlocutory appeals (in state
courts), and careful draftsmanship of inventive jury instructions and in
limine motions. All tend to feature representation by "movement" law-
yers, or lawyers committed to vindication of the rights of persons deemed
"guilty" only under objectionable laws. In all of these cases the defend-
ant's aim is not to conceal involvement, but to advertise it. In many of
these cases, an opportunity to take a stand and share with the jury and
the media one's ideological beliefs is more compelling to the client than
the risk of punishment. Many of the defendants are idealists, and they
are frequently of middle class background or college-age youths. The
judge and the jury are not trying strange "criminal types." They reluc-
tantly see their own children on trial. The clients spurn diversion, disa-
vow offers of light sentences in exchange for lesser pleas, accept their just
desserts if convicted, and willingly confirm the legitimacy of the legal sys-
tem as long as their opportunity to use the courtroom as their pulpit is
respected.'

4. In People v. Tranchina, No. CRS225M229 (San Mateo County Mun. Ct. Mar. 21,
1991), I filed and orally argued an amicus curiae brief on behalf of California Attorneys for
Criminal Justice, The Drug Policy Foundation, and The National AIDS Brigade. The issue
was defendant's right to present a necessity defense before the jury. The context was the
one-for-one, nonprofit exchange of clean needles to intravenous drug users in danger of
AIDS infection. We won. We had an offer of proof that the danger of deadly epidemic is real
and present, for once the infection sets in, there is no known cure. In my previous nuclear
sit-in cases we could prove no "leaking" of nuclear contaminants, but argued unsuccessfully
thi likelihood of a Chernobyl-like explosion.

5. In Tranchina after the jury hung eleven to one for acquittal, the defendant and the
jury foreman proceeded jointly to exchange needles to addicts, inviting a new prosecution.
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In the strangest of such cases, we persuaded a federal magistrate that
interfering with consular work by refusing to leave the sidewalk in front
of the Soviet Consulate in San Francisco was, for purposes of a right to a
trial by jury, a much more serious offense than the formally charged stat-
utory infraction. Such conduct, we said, was considered felonious when
the sixth amendment was promulgated and entitled one to a jury trial.
Surprisingly, we won, whereupon the government dismissed the case. In
another case, a federal judge dismissed a charge of draft resistance
brought against a Catholic seminarian who believed that his church's
teaching prevented him from joining the armed forces during an "unjust"
war.7 It was "heady" stuff, exciting and rewarding while it lasted, al-
though either case would have produced a different result today.

We loved our clients. They were us. They cared. We cared. Occasionally
even the courts cared. In those days, if you asked "What is the difference
between ignorance and apathy?" you did not get a response of "I don't
know and I don't care." They knew. They cared. So, occasionally, they
made a difference and we made a difference, too.

Television coverage of the overthrow of communism in Eastern Europe
and the demonstrations in Tiananmen Square transported me back to
those "heady" days. The young man in front of the row of Chinese tanks
was my brother. It was the celebration of personal conscience at a risk to
one's personal safety. It was the glory of individual commitment. As pres-
ident of the National Association of Criminal Defense Lawyers, I wrote to
the Chinese Ambassador offering the assistance of Chinese speaking de-
fense counsel for the Tiananmen defendants. In response, in the best
slang of state departments all over the world, we were assured that the
Chinese Government was sensitive to the rights of its citizens and fully
capable of trying its "criminals" fairly. "Trust us," said the prosecution.
"Trust the authority of the state." It was, as they say, deja vu all over
again. Official virtue covers the fair trials, like ashes covered Pompeii.

II. PROSECUTION OF CONDUCT FOR POLITICAL REASONS

When conduct, not intended by defendants to constitute their political
statements, is prosecuted for political reasons, the scenario is different.
One needs to know if the prosecution is in fact a politically generated
event. Sometimes this is not clear. When the Internal Revenue Service
indicts its more vocal critics, is it to discourage what they say, or is it that
once the spotlight is turned on an individual, something indictable can,
and, therefore, will be found? In the second formulation of this question,

6. SAN FRANCISCO JEWISH BULLETIN (July 24, 1987).
7. United States v. McFadden, 309 F. Supp. 502, 504 (N.D. Cal.),'rev'd in part, affd in

part sub nom. McFadden v. Selective Serv. Sys., 423 F.2d 1291 (9th Cir. 1970).
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the suspect may in fact turn out to be guilty of some misconduct. Our
inquiry focuses on the absence of randomness in the selection for prose-
cution. For many courts, the inquiry turns only on the ultimate finding of
guilt. Increasingly, our jurisprudence tends to justify the improper target-
ing of cases for prosecution by the goal-oriented analysis of the resulting
convictions. Thus, should it matter whether the retrial of the McMartin
Preschool defendants 8 was motivated solely by the election plans of Ira
Reiner, or was sought on the basis of an honest conviction in the defend-
ant's probable guilt, or resulted from the confluence of both? How about
the retrial of Judge Aguilar? Or, how about the trials of Imelda Marcos,
General Noriega, Ollie North, and Robert Wallach?

I postulate that the corrupt use of the charging power is an evil which
our system should not condone. Even the appearance of politicalization of
the charging (or the overcharging) function compromises the fairness and
the public perception of fairness of the administration of criminal justice.
The only question in my mind is which sanction should be appropriate to
prevent or punish such conduct.

Let me examine several such "political cases." In most criminal cases
our best work will be in preventing an indictment. If we are successful, it
usually follows that we cannot discuss' the case. Whether representing
high government officials in Washington; D.C., in Sacramento, California,
in the criminal arena, or before the state bar, the names of clients,
whether or not otherwise known to have been in trouble, may not be
mentioned. Hence, I shall not discuss some of the most interesting cases
in my practice, except to comment that whenever a lawyer who is a public
figure has media attention directed at her, the State Bar in California
opens a confidential investigation, based entirely on the media story.' The
same is true of judges before the California Commission of Judicial Per-
formance. No formal complaint is necessary.. This. is a precautionary
move, so that the Bar or the Commission can never be accused of failing
to investigate. Such investigations can be considered "political" because
their purpose is to preserve the reputations of the Bar and the Commis-
sion, rather than process complaints. When a file is closed, the Bar fre-
quently notifies counsel for the official, leaving it up to them whether to
release that information. This, I submit, is proper. In California, prosecu-
tors and grand juries could learn greatly from the Bar about sensitivity to
the rights of the innocent, investigatee. , ..

In this Article I limit myself to comments about some of my political
cases that are publicly known. In addition to criminal cases, I propose to

8. People v. Buckey, No. A750900 (L.A. County Sup. Ct. filed Mar. 22, 1984).
9. The author has represented more than a dozen such public figures.
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discuss briefly several quasi-criminal and civil cases in which the client's
identity is not privileged.

III. THE MONDANARO, MITCHELL BROTHERS, SMALLWOOD, HONGISTO, AND

ROYBAL CASES

One evening in 1977 I received a call from a member of Governor Jerry
Brown's "cabinet" asking me to consider undertaking the defense of a Dr.
Josette Mondanaro. I saw her within hours. Before we discussed her case,
she earnestly "had to know" how I felt about representing a lesbian cli-
ent? I was taken a-back and responded by asking, "How do you feel
about being represented by a heterosexual male lawyer?" We both burst
out laughing. The bond was established. We sniffed at each other and
found a compatibility and an ability to communicate.

Close to the end of his first term as governor, Jerry Brown chanced
upon a letter, written on state stationery and signed by Mondanaro. The
letter referred to a California legislator in a derogatory manner. "I won-
der how he should have felt if a six-foot penis was aimed at him?" wrote
Mondanaro.' 0 Afraid of potential embarrassment in the forthcoming elec-
tion, the same Governor who knowingly appointed my lesbian client to
her high post, now wished her out of the way, presumably because she
was discussing oversized penises in correspondence with third parties, and
the Republicans might fault her appointment. So, he fired her. No one
bothered to seek an explanation of the "offending" phrase in the letter.
The cause for the firing, ostensibly carried out by Mario Obledo, Brown's
Secretary of Health, was the use of obscene language on state station-
ery." We requested a hearing before the Personnel Board. Since the
Board was a political tribunal, it was widely assumed that the case was
doomed.

I liked Governor Brown and supported him. In an attempt to defuse
the situation, I called the Governor's legal adviser to explore possible
damage control. This was an exercise in futility. I tried to send a smoke
signal to the Governor by requesting a subpoena for his appearance at the
hearing, but the court denied my motion, and its only effect was to in-
crease media interest in the case. We then proceeded to a five-day public
hearing in Sacramento, with the media attending en masse and several
hundred persons in daily attendance. One person who attended all the
sessions of the hearing was a young assemblyman from San Francisco, Art
Agnos. I mention this because later I discuss two other cases in which Art
Agnos, now Mayor of San Francisco, was involved.-

10. A copy of the letter is in the author's files.
11. N.Y. Times, Jan. 31, 1978, at AS, col. 4.
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Initially, most newspapers treated the case as a curiosity reserved in
our society for sex and "man bites dog" stories. Television stations were
interested only in my client's sexual preference. Still, three dozen cameras
clicked away on the steps of the courthouse whenever we came or went,
and another twenty or thirty reporters were in daily attendance. They
smelled blood. More accurately, they smelled a potential for mayhem of
some unknown, undefined sort. Perhaps those who referred the case to
me leaked to the media that the case was worth watching.

The very first two witnesses for the Governor created a major sensa-
tion. Both testified honestly on cross-examination about the operation of
their respective departments, and both agreed that there was no cause for
the firing. They praised Dr. Mondanaro in the highest terms and con-
ceded that the "official reason" for the firing was untrue. Both suggested
that the Governor improperly engaged in politics, and both elaborated on
a host of unsavory actions by the other appointees of the Governor. After
the first two days of the hearing, the press was headlining the hearing as
a significant insight into the inner workings of an administration that,
until then, seemed to operate without blemish. I was laying the founda-
tion for my summation about the administration "that devours its best
children." The drama was heightened daily because no one knew what
the real reason was for the firing. At the time, no one knew the content of
the obscene statements that caused my client's termination. Beyond the
narrow issue of the firing now loomed a larger issue of cover-up and a
visible split among Sacramento officials. Television stations continued to
cover only my client's sexual preferences.

On the third day of the hearing, I cross-examined Mario Obledo who
began by saluting me in a military style and mockingly answering me in
Spanish. I thought he was arrogant. Then I realized that he was more
uneasy and scared than I was. Most of the examination pitted his testi-
mony on direct with contradictory statements he had previously given to
the press, systematically documenting that one version of his answers
could not be accurate. The closing part of the cross-examination dealt
with the immorality of nepotism, the subversion of the civil service sys-
tem, and Obledo's inability to explain the reason for which he ostensibly
fired my client. I suspect that he never saw the correspondence, which,
supposedly, justified the firing. Attempting to justify the dismissal with-
out knowledge of what the Mondanaro letter contained, he was forced to
explain his actions on a basis of general repugnance for obscenity, but
without any knowledge of what specific "obscenity" occurred in the case
at bar. I had a ball questioning him about various "obscene" gestures and
statements of major politicians, from President Truman to Governor
Rockefeller, and I inquired whether he thought they should have been
fired for what they said. It was not his finest hour.

734, [Vol. 42
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At some point Obledo said that while he did not read the Mondanaro
letter, the Governor did. Now the stage was set for renewing my motion
to call the Governor to the stand. The hearing officer asked my opponent
to inquire whether Brown would agree to come down to testify. The Gov-
ernor refused to testify in court, but agreed to a deposition in his office on
the condition that neither the putilic nor the press could attend. I refused
to attend, arguing that it was improper to keep part of the proceedings
concealed from the public. The Governor's legal advisor called me in my
motel room that evening and offered a unilateral compromise. He sug-
gested that two members of the press be allowed to attend the deposition.
He asked me to reconsider and attend the deposition. I declined to
attend.

At the self-serving deposition of the Governor, Mr. Lieber of the San
Francisco Chronicle asked the Governor why he refused to participate in
the regular hearing. "I did not want to be part of that circus," replied the
Governor." -

The next morning I set the stage carefully. I asked the hearing officer
whether he thought he presided over a circus. I asked him whether the
two lawyers, the witnesses, or the audience had conducted themselves in a
circus-like fashion. "In short," I concluded, "can you think of any reason
why the Governor would be justified in referring to this hearing as a cir-
cus." "No," said the hearing officer. "Then," I said, and allowed for a
dramatic pause, "I ask that you cite the Governor for contempt of this
tribunal."

Later, the Governor's legal advisor accused me privately of overtrying
the case. He was wrong. I made several strategic choices. First, I called
the Governor as a witness when I did not really need or want him on the
stand to win my case. He could only hurt us. Second, I rejected anything
smacking of secrecy or cover-up about the Governor's testimony once it
was conditionally offered. In fact, the Governor's legal position was not
untenable. Depositions of busy chief executives are difficult to justify.
The issue now, however, was not law. In my judgment, we could score if I
changed the central issue of the hearing to whether the office of the gov-
ernor was above the law. I had no way of anticipating how he would end
up shooting himself in the foot. When I called for a contempt hearing, my
job was to exploit whatever would convert the case into a more embar-
rassing situation for the Governor, whose contempt hearing, if any, would
have been in the hands of the Republican Attorney General, Evelle
Younger, one year before the election. I accused the Governor of demean-
ing and undermining his own tribunals and his own administration of law
and order. All- this was necessary not in the proverbial search for truth;

12. San Francisco Chron., Feb. 9, 1978, at Al.
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truth is only one of the values protected by due process. It was necessary
because the decision of the hearing officer, in California, is not binding on
the Personnel Board,'3 whose final decision is usually political. I was sim-
ply making it difficult for the Board to rule against my client. I wanted
the price of continuing appellate litigation and its corresponding media
fall out to be too prohibitive for the Governor to contemplate.

Before my client took the stand, we excused several witnesses who
could have helped us with their testimony but were too afraid for their
own jobs. My client agreed not to seek vindication at their expense. This
is my preference in all my political cases: If possible, refrain from hurting
spineless, scared witnesses just to win a case. In the final account, we felt
good about ourselves and were not harmed too much by the lost
testimony.

When my client took the stand, the public had not yet seen the corre-
spondence. The audience was eager for lurid disclosure, kept ever more
enticing by its mysterious nature in the preceding references to it.14 The
drama now reached its highest point. What did Dr. Mondanaro have to
say?

Dr. Mondanaro told her story. She stated that a California legislator
wrote an article in a journal of general publication contending that there
is no empirical evidence that little children are hurt by child molestation.
He felt that sexual molestation cases were often surrounded by too much
hysteria because most babies or little children would neither remember
the acts nor be harmed by them, and even if harmed, the exposure to
legal proceedings would be more detrimental to their health than the
original acts. It is this article that caused an irate letter from a conserva-
tive New York physician and children's rights activist, who inquired
about the nature of California legislators who express such views. My cli-
ent's letter was the response. Addressing the comparable size of a child
faced with a grown, erect penis, she inquired rhetorically how the assem-
blyman would have felt were he personally faced with an organ six-foot
large? While her mathematics may have been imprecise, her motive was
anything but that.

The media could not get over it. They were led to expect gross obscen-
ity in the letter; they could not believe that the Governor would violate
civil service rules and fire an otherwise outstanding employee for, in ef-
fect, being right, even if graphic. The Governor managed to look ridicu-
lous. To the extent to which he did not bother to inquire about the rea-
sons for the letter, he also managed to look callous. His reference to the

13. CAL. ADMIN. CODE § 68 (1989).
14. E.g., "The letter contained several references to sexual acts she [Mondanaro] be-

lieved should be performed on the article's author, who questioned the harm of child sexual
abuse." Sacramento Bee, Jan. 27, 1978, at A26.
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proceedings as a circus made him look irresponsible as well. The fact that
his own chief lieutenants were contradicting and testifying against each
other made his administration look split and unprofessional. The press
had a field day. The television stations, on the other hand, still inquired'
only about my client's sexual preference.

The hearing officer ruled for my client. The Board approved the ruling
in record time, and the case was over.1s My client stayed in her job for
several years. The Governor fired or demoted high ranking government
witnesses who testified in our favor.. And I learned some lessons about
dealing with the media.

When dealing with the serious newspapers prepare your case carefully;
when possible, let sympathetic government witnesses make your case;
make officials contradict their own statements to the press because the
media is an integral part of the system trying your case and they do not
like being lied to; provide the press with sufficient information so that
they will know enough to want to attend the hearing, but not so much
that there is no shock value left for the hearing; and time your witnesses
to press deadlines. Thus, during the Governor's "deposition" day, Sacra-
mento papers carried three different stories about the case, all in one day
and all on the front page."

When dealing with television always consider them learning-impaired.
They must spend twenty seconds reminding the audience what the case is
about ("The governor fires an allegedly lesbian administrator"). They
have to balance the story with comments from your opponent. It follows
that whatever you want to have quoted on the evening news must never
be more than fifteen to thirty seconds long. Think of a catchy phrase. Use
the phrase regardless of what you are asked. Do not feel that you owe an
answer to what may be an irrelevant or an inane question by a reporter
who does not make decisions about which snippet of the coverage will fit
that day's time and space constraints. Answer the question if you must;
then use it as a springboard for what you hope to communicate. And
make it a "bite," or a couple of "bites."

Here is an example of this strategy. Four weeks before the Red Light
Abatement 7 trial of the Mitchell brothers in San Francisco, their counsel
left town on a vacation. As soon as he left, just weeks before the trial, the
District Attorney suddenly moved to close the Mitchells' theater. I agreed
to make the appearance for my colleague, and given the sensational na-
ture of the case, I ran into more media than I knew existed in our state.
There was heavier exposure for that case than for the myriad of really

15. N.Y. Times, Feb. 10, 1978, at A17, col. 5.
16. Sacramento Bee, Jan. 27, 1978, at Al.
17. California ex rel. Cooper v. Mitchell Bros., Santa Ana Theater, 454 U.S. 90 (1981).
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important cases I have argued. "The District Attorney wanted a trial by
ambush," I said. "Well, in this country we do not try cases this way and
the court agreed with me." This statement was carried by all television
channels.

More important than a "bite" is a picture. When a rabbi chains himself
to a consulate door to protest Soviet immigration restrictions, television
will cover it. Public attention can be advantageous, as shown in the case
of Catherine Smallwood. Smallwood, the director of the San Francisco
Commission on the Status of Women was fired for "inability to work with
staff and commission members."18 She was black. I had our black Speaker
of the Assembly, Willie Brown, testify as her witness, with the conserva-
tive contender for mayoralty, Quentin Kopp, sitting in the front row.
Every black politician was there to testify. We had a factually powerful
case for Smallwood, but it did not really matter because San Francisco
Mayor Diane Feinstein reconsidered her position on the issue and or-
dered Smallwood reinstated.19 Some call such tactics extortion; some con-
sider them "pressure." I think that it is no more than a balancing act in
which the political cards are all stacked against your client and you need
some cards of your own to restore the balance.

In the case of Peter Roybal, 20 the tactic was different. Here, a Chicano
captain in the San Francisco Fire Department was falsely accused of both
engaging in discriminatory practices against blacks and of insubordina-
tion. The case had a potential for a racial brawl. We had thirty affidavits
establishing the innocence of our client and documenting the abysmal
lack of due process in the disciplinary procedures in the Department.
Before the hearing, I met with Mayor Art Agnos and gave him the major-
ity of our evidence in advance. With my consent, he gave it to my oppo-
nents. After the first five hours of cross-examining the Department wit-
nesses, the Department's case collapsed. I am not sure that the
Department ever comprehended what was wrong with their proceedings.
They did understand, however, that the Chief and the top echelon of the
Department would be next on the stand, and they knew of their potential
exposure and knew that it was time to settle the case. This case had the
potential of being one of the most explosive racial cases in our recent
history. We ended up with the public hearing interrupted before the de-
fense presented its case and before the "brass" could be bloodied, but
without the inevitable damage to race relations in the city.

Several years before that, a similar experience pitted San Francisco La-
tinos against gays in civil service. Again, it was important for us to listen

18. San Francisco Chron., Sept. 21, 1979, at A23, col. 1.
19. Id.
20. City and County of San Francisco Fire Comm'n (Mar. 7, 1989); San Francisco

Chron., Mar. 8, 1989, at A2, col. 5.

738 [Vol. 42



POLITICAL TRIALS

to the clients' desires, and if allowed to do so, defuse potentially ugly
confrontations. If you cannot defuse a confrontation, try not to get in-
volved unless you are willing to fight to win, and that always means the
building of an overwhelming case.

In a case involving San Francisco Sheriff Richard Hongisto,25 the court
found him guilty of contempt for what it perceived as his refusal to evict
homeless tenants from a hotel where they lived and maintained their
community center. I argued in court, not for the benefit of the judge, who
wanted to hear a "legal argument," but over his head, for the benefit of
the public. My assignment was not "the mission impossible" of keeping
the Sheriff from serving five days in jail, but to exploit the sentence for
purposes of public rehabilitation so that the Sheriff would dome back
from jail with sufficient public approval to run for another office. The
Sheriff made Time magazine" and went on to become both a supervisor
and a contender for Mayor of San Francisco. His lawyer's job, in addition
to briefing and arguing legal issues on appeal, was to arrange for
Hongisto's girlfriend to accompany him throughout the media event of
surrendering for jail, to get him to write jail memoirs, and to observe con-
ditions inside the penal institution of a sister county.

Incidentally, I learned about some fringe benefits of representing peo-
ple in power. We needed to prepare for an argument, and I was due in a
Mariposa Superior Court on a different case involving cultivation of one
acre of marijuana on the local sheriff's property. There was no time to
meet and prepare Hongisto's case, and our Piper Cub plane was grounded
by fog. Hongisto's driver volunteered to drive us to Mariposa at ninety-
miles-an-hour, so that we could work en route. I was in awe since I always
get caught whenever I go five miles over the speed limit.

IV. THE CASE OF THE BALL PARK FIvE, THE ABALONE DINNER CASE:

LEAKS, GAG ORDERS, AND MEDIA MANIPULATIONS

In 1989 Mayor Art Agnos of San Francisco wanted to prevent the possi-
ble departure of the Giants from town. To that end, a new ballpark mea-
sure was placed on the ballot. Simultaneously, in order to polarize, if not
manipulate the electorate, the team was released from its contractual ob-
ligation to stay, at Candlestick Park for several years to come. The voters,
who rejected the building of a similar ballpark in the previous election,
now had to face the stark choice of building a stadium or risk losing the
Giants altogether after the team was freed from its lease commitments to
the existing park. The local media overwhelmingly lined up behind the

2h Hongisto v. San Francisco County Super. Ct., No. 23589 (San Francisco County
Super. Ct. filed Apr. 30, 1977).

22. The Sheriff Behind Bars, TIME, May 16, 1977, at 85.
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Mayor, who launched a major campaign to keep the Giants and to build a
new ballpark.

By mid-October 1989 the ballpark measure was nonetheless considered
a loser. The new ballpark was physically close to Candlestick and argua-
bly exposed to all of its shortcomings; traffic problems were insufficiently
addressed and parking may have been insufficiently researched. Still, the
opponents of the ballpark measure were poorly organized, underfinanced,
and split between two committees: one rejecting the new ballpark and the
other supporting modifications (such as a retractable dome) at Candle-
stick. Then the earthquake shook the city and suspended all campaign
plans. It was generally assumed that the new ballpark measure was dead.

Several days before the election, the pro-ballpark forces decided to go
ahead with their campaign despite the earthquake or, perhaps, because of
it. A new committee, "No on P/Yes on V," promptly organized to oppose
the ballpark. This third committee received two out-of-town contribu-
tions of $12,500 each. Those favoring the ballpark raised much more from
out-of-town donations. For unanticipated reasons, some of the requisite
filings of the receipt of the $25,000 by the treasurer of the new committee
were delayed. In a veritable orgy of media publicity, the Mayor and his
campaign staff charged Gregg Lukenbill, an out of town magnate, with
concealing sources of donations in an effort to steal the Giants from San
Francisco.2 3 It was falsely alleged that Lukenbill had engaged in illegal
laundering of funds.24 Another false allegation charged that Lukenbill, a
major financier and developer of sport facilities in Sacramento, Califor-
nia, caused the delay in reporting the two out-of-town contributions. If a
conspiracy was postulated, delays caused by the treasurer of the third
committee could be attributed to persons connected with fundraising for
the other two committees and, by a preposterous extension of criminal
liability, to any solicitor of such funds.

The pro-ballpark media highly profiled this issue, but the measure still
lost on election. In a last ditch attempt to save his position, the Mayor
called for a grand jury investigation, and the San Francisco District At-
torney, Arlo Smith, then a primary candidate for Attorney General of
California, obliged with a public announcement that he was convening a
grand jury to investigate the matter.2 5 It was his "piece de least resis-
tance." The grand jury was duly convened and, in the best tradition of
San Francisco grand jury practice, the media was fed detailed leaks about
its progress, both before and after witness appearances, including the
"when" and the "who" testified to "what," and replete with speculation

23. L.A. Times, Apr. 3, 1990, at 10, col. 3.
24, San Francisco Chron., Feb. 5, 1990, at A2, col. 1.
25. People v. Lukenbill, No. 1229517 (City and County of San Francisco Mun. Ct. filed

Apr. 2, 1990).
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as to "why." Before the indictment, the investigation became a media
event, a bonfire of sensationalism.

In mid-proceeding of the "secret" grand jury, we suspected (before the
grand jury members knew it) that the grand jury would return misde-
meanor indictments. The Mayor publicly accused Mr. Lukenbill of "ille-
gal laundering" and then called him a liar. 6 Later, he publicly promised
to resign if "anyone could produce a shred of evidence . ..he put any
pressure or influence on the investigation.11 7 We received leaks linking
the staff of the District Attorney's campaign with phone calls to the
Mayor or his staff. Members of the District Attorney's elections staff
spoke of the grand jury testimony as it was given. Rumors abounded. The
defense contended that the pro-ballpark campaign needed "an issue" in
order to win and falsely accused my client to secure an advantage at the
polls. Naturally, this was disputed.

Local media speculated widely that: (1) no felonies (e.g., money laun-
dering) could be proven; (2) the embarrassment of accusing people of
things they did not do should go away if mere misdemeanor charges were
returned, with the likely "diversion" of the defendants; and, (3) in the
case of one defendant, a seemingly inculpatory letter "proved the case."
The letter, only one page of which was misleadingly set out in the indict-
ment for the benefit of the media, and which page was also distributed by
the District Attorney to the media along with the indictment before de-
fense counsel were shown either, was easily explainable, noninculpatory
and, in either event, unknown until then to any codefendants. All of
which resulted in an almost unanimous conclusion by the local media that
the District Attorney was grasping at straws and that the case was indeed
a political prosecution. By coincidence, the grand jury transcript, sealed
by law for ten days to allow defense counsel an opportunity for review
and challenges, was instead immediately released to the media on a "pay
as you go" basis.

Five lawyers defended the case. We met and divided the research
among us. My office would prepare a motion to dismiss on the grounds
that the grand jury had no evidence backing up any of the misdemeanors
charged, the "crimes" alleged in the indictment did not constitute crimes
as a matter of law, and on the technical ground that, in California, a
grand jury may not return misdemeanor indictments and our municipal
courts have no jurisdiction to try indicted cases. Since we did not know
what the court might do, we wanted to give the judge both narrow, tech-
nical grounds for the dismissal and broad, substanti, - grounds based on

26. San Francisco Chron., Feb. 5, 1990, at A2, col. 1.
27. Id., Apr. 13, 1990, at Al, col. 1.
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the evidence as presented to the grand jury, so that the case could not
simply be refiled.

A Sacramento counsel would brief the first amendment issues. Citing
legislative history that excluded fundraising "individuals" from the reach
of the reporting law, he went on to suggest that the requirement of re-
porting by individual "sponsors," even if applicable, would impermissibly
chill all political funds solicitations in California. We wanted these mo-
tions decided first so that the political issues presaged in the remaining
motions, namely, vindictive and selective prosecution, could be relegated
to a future evidentiary hearing if necessary.

At the end, when the court ruled for us on the first motions, some ques-
tioned our strategy of avoiding further politicalization of the case by not
arguing all motions at once. We felt that two wrongs do not make a right:
if our clients were "true believers" who wanted a platform to promote
their views, the strategy would have been different. But as bitter as they
were against those who subjected them to the unwarranted prosecution,
our clients preferred factual vindication over the settling of scores.

In the course of oral argument, I could not help myself and described
the District Attorney as having "an unerring instinct for the capillary."
This broke the tension in court. Still, the media concentrated on the
press conference statements of the more combative defense lawyers who
went after the District Attorney with a vengeance. In fact, three political
consultants in the case lost enormous amounts of money due to the
charges-who will retain an indicted consultant? All defendants ended up
owing hefty attorney fees. But only one defendant filed a novel motion to
tax attorney fees upon vindications. As of this writing, other counsel have
not joined in the motion.

Post mortem comments: What should be done about the policy of sys-
tematic leaks which has plagued every major investigation by the San
Francisco District Attorney? In the Bashford6 grand theft prosecution,
the media was a simultaneous partner to testimony before the grand jury.
When I represented Jack Block, the foreman of the San Francisco civil
grand jury, on contempt charges (he refused to reveal to the criminal
grand jury the identity of an informant to whom he offered immunity in
exchange for needed information),2 9 Herb Caen, a well-known local col-
umnist, promptly reprinted affidavits that we filed under seal. 0 When
City Administrator Roger Boas was indicted for sexual offenses, the me-

28. Id., Oct. 9, 1985, at B1, col. 6. Wilkes Bashford, a prominent San Francisco clothier,
was accused of understating the gross sales of his clothing store in order to avoid rent
charges based on the gross sales.

29. Id., Oct. 9, 1985, at A4, col. 1.
30. Id., Oct. 3, 1985, at Al, col. 1.
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dia crucified him as the grand jury sat. 1 Donald Werby, a major local
financier, lived through an identical experience when indicted on similar
charges.82 Professor Prunty, Dean of Hastings, was referred to the Dis-
trict Attorney by the Law School's Board of Directors and exonerated.
The District Attorney announced the exoneration in public, not in terms
of an apology, but by explaining that there was "insufficient evidence." 2 I
could go on indefinitely. In the end, what is so fascinating about this tra-
dition of trial by leaks is that no action was ever taken by anyone to stop
the practice.

Against this background, were we right in not trying the Lukenbill case
in the media more than we did? Once the prosecution tried to manipulate
the media to its end, was it wise to trust the press to explore the political
thicket, with the aid of occasional leaks of our own, or should we have
counter-attacked with all the political ammunition at our disposal? On
the whole, I deliberately kept my name out of the stories by couching all
my replies in lengthy, non-sound-bite, discourses. Were we right in as-
suming that keeping a low profile was in my client's interest? Were we
right to decline the use of highly relevant information that could have
cost potential witnesses their jobs? Was it prudent to bifurcate the mo-
tions as we did, so that the political issues were always in the background
but never confronted in testimony? And, are the personal political prefer-
ences of clients or counsel as to the respective candidates for Attorney
General of California a proper ingredient in decision making in the case?
Such strategic questions permeate decisions in all criminal cases, but the
political case elevates these questions to unique preeminence.

Direct-leaks are only one weapon in the arsenal of the prosecution. An-
other weapon is less obvious, but safer: If tipped off in advance about a
grand jury investigation, reporters congregate in front of the grand jury
room, and it becomes difficult to keep anyone's appearance secret. This
leads to abuses by the prosecution which, as in the Lukenbill case, com-
pelled individuals who intended to assert their fifth amendment rights to
do so in person before the grand jury. These witnesses were frequently
forced to wait for extended periods of time in the presence of the media.
In my experience, only John Van de Kamp, while serving as Attorney
General of California, has sanctioned meetings in a hotel room in a politi-
cally sensitive case in order to prevent the inadvertent disclosure of the
identity of suspects; suspects who were never indicted were spared the
withering publicity. He also used the seldom utilized procedure of an ad-
ministrative subpoena instead of the grand jury. In the Lukenbil case,

31. San Francisco Examiner, Oct. 9, 1988, at B1, col. 6.
32. 'San Francisco Chron., July 7, 1990, at Al.
33. Nat'l L.J., Feb. 15, 1988, § Law Schools, at 4.
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when the District Attorney agreed to provide my client with a private
room before his grand jury appearance in the hope of "back door" entry
into the grand jury room, we met wall-to-wall reporters covering our back
door entry onto the floor.

In South San Francisco, California, bail setting is occasionally used for
reasons unrelated to bail purposes. In the case of Dr. Timothy Sankary,34

authorities set bail at $5,000,000 and called upon me to surrender my
doctor-client voluntarily. The amount of the bail was used in press re-
leases to assure exposure in the media, in an effort to encourage addi-
tional complainants. Next morning the bail was reduced to $20,000.

In the Lukenbill case, the District Attorney handled press conferences
aggressively. When the text of the indictment was made public during the
arraignment, he preempted much of the media attention by the simple
drafting device of reproducing one page of an "incriminating" letter in
the indictment. The District Attorney explained to the press that the
Lukenbilt case was about political consultants, their power, their arro-
gance, and their uncontrolled manipulation of elections. He tried to alter
the "spin" on the case away from the suspicions about the political nature
of the prosecution of innocent individuals, and towards a "respectable"
issue of public concern, the role of our political consultants in managing
elections. In practice, the strategy backfired. He got his publicity for one
day. On the second day, the press found out that the second page ex-
plained some of the suspicious nature of what was contained in the first
page. It should have been self-evident that you cannot deceive the press
by inaccurate and misleading information, at least, not in a case where its
interest is continuous. From then on, the District Attorney lost credibility
with the media.

No one has a monopoly on media manipulation. At arraignment in the
Lukenbill case, we moved successfully for orders preventing campaign
managers of the Mayor, the Prosecutor, and the "Yes on P" campaign
from destroying relevant documents in their possession. Then, in coordi-
nation with other counsel, we proceeded to file simultaneously a motion
to dismiss and a discovery motion for vindictive prosecution. The motion
to dismiss, based on a factual showing and the discovery motion, in which
we ' sought additional information about the politics of indictments, gave
us two bites at the apple. In effect, we accused the prosecution without
causing a bloodbath in the process. We got our licks through modest ac-
cusations spread on the file while reserving the real fight for a later date
by requesting additional, needed information for a future hearing. Thus,
a case that should have never been brought ended without destroying the

34. People v. Sankary (County of San Mateo Mun. Ct. filed Aug. 21, 1988); United Press
Int'l Regional News, Aug. 25, 1988.
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careers of those who initiated it. It is still pending on appeal, 8 but it is
really over.

Several years ago, I handled the case of the Abalone Dinner Scandal.8

A fire fighters "engine" crew in San Francisco was accused of having an
abalone dinner in another station while fire devastated a building and
caused a fatality half a block from their fire station. The Mayor and the
fire chief publicly preconvicted the fire fighters from the start. Nobody
stood by them. They were ordered into a disciplinary hearing to be fired.
The media reflected the official hysteria. On the eve of the hearing, one
local newspaper published an analysis of fire fighters' radio room tapes
which proved that no alert messages were ever broadcast when the fire
occurred.37 In the resultant general atonement and atmosphere of recan-
tation by the media; we proceeded to prove that no regulations were
breached by our clients. They ended up with plea-bargained short sus-
pensions" and remain on the job to this very day.

Consider the recent rush of criminal prosecutions in Sacramento, Cali-
fornia and South Carolina against members of local legislatures suspected
of corruption.39 Here, Freedom of Information Act discovery should have
been sought into the potential abuses of the Federal Bureau of Investiga-
tion (the "F.B.I.") and the United States' Attorneys. I am told that in
South Carolina, books and records of all state legislators were subpoe-

35. San Francisco Super. Ct. (1990).
36. San Francisco Chron., Dec. 17, 1980, at Al, col. 3.
37. Id., Feb. 12, 1981, at B1, col. 1.
38. Id., Feb. 13, 1981, at B1, col. 1.
39. In the first of these cases, United States v. Montoya, No. CR.S.-89-199-MLS (E.D.

Cal. May 17, 1989), the government staged a well publicized search of legislative chambers,
the Federal Bureau of Investigation orchestrated some leaks, the grand jury fueled the usual
headlines, and the indictment brought about bonfires of media coverage. But the real satu-
ration campaign surrounded all law and motion headings. The eighty-eight page trial brief
filed by the government ten days before trial served dual functions: (1) it poisoned the pub-
lic attitudes toward the defendant; and (2) coming as it did simultaneously with thousands
of pages of discovery and the crucial in limine motions, it guaranteed the defense's inability
to respond, to prepare, and to defend the case. In one of its in limine motions, the govern-
ment presented an analogy to driving in excess of the posted speed limit. "It is irrelevant,"
they said, "that others speed beyond the permissible limit." Hence, testimony of custom of
acceptance of contributions by other legislators or by defendant, on other occasions, should
not be admissible. The court agreed. Montoya, overwhelmed by the government onslaught,
saw his defense decimated. But if time had been adequate for the response, defense could
have argued the basic analogy to the basic speed law of California, which criminalizes both
going too slow and going too fast in the prevailing traffic conditions. Under this analogy,
which is much closer to the campaign financing practices in Montoya, financing of elections
by other legislators becomes highly probative, and constitutes a defense under the first
amendment to the United States Constitution. U.S. CONST. amend. I.
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naed, with mainly black legislators singled out for prosecution to date.40

Compare the prosecution of four federal judges, all of whom were relent-
lessly pursued on excessive charges, all of whom were ultimately con-
victed, and all of whom happened to have been liberal Democrats.41 In
California, the F.B.I. broke state laws by operating a bogus corporation;
manipulated the state legislature into a passage of legislation favorable to
the corporation; tipped off the governor to veto the bill without disclosing
it to the legislature; and crucified, in the media, among others, some legis-
lators who initially voted for the bill without any lobbying but who ac-
cepted financial support for their party although the nature of their vote
was not in question since they voted for the bill before."2 In order to com-
prehend the gravity of what happened, assume that the F.B.I. manipu-
lated the passage or veto of civil rights bills by allowing bogus bills to go
through the complete legislative process, together with the other 6,000 or
so bills sent each year. Assume that they tipped off the governor, who
could be equally suspect because his vetoes are presently favorable to
those who contribute to his campaign. In effect, having federalized state
legislative process, the F.B.I. selects its targets, manufactures the crime,'
influences the legislative process through the final vote, and convicts any-
one with less than a likeable personality. Are stings like this proper inter-
vention of federal power into state legislative practices?

Let us turn to the issue of unequal access to publicity. In United
States v. Miller," a federal judge imposed an "even-handed" gag order on
"both parties," after the prosecutors saturated the media with the unre-
butted version of their case. This began with a news conference by the
chief of the F.B.I. and the Attorney General of the United States. This, in
my view, was not even-handedness at all, but a deplorable abuse of dis-
cretion by the court, which resulted in a one-sided denial of access to the
media for the defendant who .was muzzled after the media convicted him
in its front page coverage.

40. The South Carolina General Assembly was comprised of 170 members at the time
"Operation Lost Trust" was carried out. Nineteen of the State's legislators were black. Of
the ten legislators indicted, four were black. Wash. Times, Sept. 24, 1990, at B8.

41. Judges Hastings, Clairborne, Aguilar, and Sessions.
42. L.A. Times, Feb. 4, 1990, at Al, col. 5.
43. While the government trial brief in United States v. Carpenter, No. CR-90-0088 EJG

(E.D. Cal. Mar. 15, 1990) promised a quid pro quo of trading votes for money, prejudicing
both the media and the court, in midtrial the government altered its theory of the case to
urge "receipt of contribution to secure access to the legislator." The court refused any jury
instruction in the matter.

44. United States v. Miller, No. 84-0972 (C.D. Cal. 1984), writ of mandamus granted sub
nom. Levine v. United States Dist. Ct. Cent. Dist. Cal., 764 F.2d 590 (9th Cir. 1985), cert.
denied, 476 U.S. 1158 (1986).
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Finally, always beware of the hostile media. Some day I should write a
book about "my sixty seconds on Sixty Minutes." I had three appear-
ances on that program, with two-hour tapings reduced to-one-liners in a
manner calculated to assist a skewed view of a position that I opposed,
but which the producers chose to endorse. There was no way to tell what
the final slant of the program would be, except that it would not be a
balanced presentation. In that instance, lawyers are manipulated by the
media. The insensitive and the vicious pray on the incoherent.

During the F.B.I. investigation into "political corruption" in Sacra-
mento, reporters would call me with information of a sensitive nature. I
had identical experiences when representing a judge during secret Com-
mission on Judicial Performance hearings. "Your information is wrong," I
would tell the reporter. "Why are you rushing to print such tripe when
you know that publicity would destroy reputations and affect the liveli-
hood and political races of persons presumed to be innocent?" The next
day the story would appear anyway, quoting me as disputing the informa-
tion, for which there was no basis in the first place. My efforts to invoke
ethics fell on deaf ears. My denials became the basis for the story, be-
cause without the denial the story itself may not have been sufficiently
corroborated. In such cases, many defense lawyers prefer not to talk to
the media at all. Even critique of the unfairness of the question can be
used against the client.

Naturally, there are many examples of responsible, crusading media ef-
forts. In the case of Randall Adams, better known by the movie The Thin
Blue Line,"0 the media exposed the wrongful conviction of an innocent
man. When the legal system, going by the book, failed to provide relief
for an obvious injustice, it took the media to redress it. There, crusading
media succeeded in shaming the courts into action after a conviction, an
affirmance on appeal, and the denial of habeas corpus petitions for a
framed suspect. In the case of Henry Lee Lucas, the media exposed the
Texas Rangers' practice of "solving" hundreds of murders by utilizing
confessions of an affiant who had been in prison at the time and who
could not have possibly committed the crimes to which he confessed. 46 In
the case of the Los Angeles Snitch, Leslie White shocked the public by
manufacturing the confessions of his fellow inmates. The Los Angeles Po-
lice Department had been using White as an informer for ten years.41
Again, the media did its job. It was the defense bar who dropped the ball
in that case when the defense lawyers failed to move to reopen cases after
being relieved of representing their clients.

45. Randall Dale Adams was convicted in 1976 of killing a Dallas police officer: Twelve
years later he was proven innocent and was released.

46. Wash. Post, Dec. 2, 1990, at A3.
47. N.Y. Times, Feb. 17, 1989, at Al, col. 1.
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V. CONCLUSION

Lukenbill illustrates more than an abuse of the prosecutorial function,
it also illustrates a defense when the clients refuse to ask for diversion
and choose to defend on every level permitted by law. Ten years earlier,
in the case of Debra Halvonik, 4

8 the attorney-wife of one of the best
judges on our court of appeals was accused of cultivation of marijuana in
her home, and she also refused diversion. In that case, I persuaded a tele-
vision station in the Bay Area to air our appeal to the public for informa-
tion about a pattern of non-prosecution for similar acts of minor cultiva-
tion. We promised to protect the informants from prosecution, but we
could not enforce the promise. Approximately 100 persons informed us
that they had cultivated marijuana, yet when confronted by police, the
police had merely destroyed their plants and told them not to do it again.
In the end, we chose not to disclose the names of the persons who re-
sponded to the appeal. Our motion to dismiss for selective prosecution
was denied.

How do fish get caught? They open their mouths. Now, I have opened
mine. Perhaps you will not judge the procession of one too harshly. If this
day will not live in hilarity, I should be most grateful for your indulgence.

48. People v. Halvonik, No. 69169 (Alameda County Super. Ct. filed May 5, 1980); San
Francisco Chron., Sept. 21, 1979, at Al, col. 6.

748 [Vol. 42


