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It was getting late. Outside, the sounds of the five o'clock traffic died
down, and the grey twilight of a cold winter's day descended across empty
streets and sidewalks. Across the square, the clock on the old church rang
out the half-hour. Darkness was taking over inside as well. The grey twi-
light slipped through the windows and rolled like fog down the stairs and
hallways of the aged building on Liberty Street, making the orange glow
spilling out of the office at the end of the hall seem warmer still. Exasper-
ated, the apprentice turned to the advocate.

Standing in the doorway, case file in hand, his head full of evidence,
legal propositions, and facts, the apprentice announced, "I'm lost! I've
talked with all the witnesses, looked at the case from every possible angle,
and I think we can win . . . . There is reasonable doubt here! But," he
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MERCER LAW REVIEW

bemoaned, dropping himself onto a sofa littered with case files and re-
porters, "I am at a loss as to how to make the jury see it the way I see it.
How do I persuade them?"

The advocate sat with his back to the apprentice. Smoke from a days-
end cigar drifted lazily upward from an ashtray on the desk. Rising to-
ward the ceiling, the blue trail widened and diffused until it mingled with
the smell of the sofa's worn leather and the musty books on the dark
wooden shelves facing the apprentice from across the room.

For a moment, the advocate sat quietly, gazing out the window behind
his desk to the sidewalk below and watched the shadows moving from
streetlamp to streetlamp. The apprentice remained silent, his eyesalso
drawn out the window to the steeple rising above the church across the
square.

There was a rustling of papers, like the closing of a book, and a voice
came from the other side of the chair. "Jurors must persuade themselves!
They must not feel that you are trying to coerce them into following tech-
nical, dry propositions of law, even such as the doctrine of reasonable
doubt. '
. "I know that" the apprentice said'thoughtfully. "But," he asked, cross-
ing his outstretched legs and staring at the ceiling for an answer, "but
how do you create that?"

Slowly, the advocate turned to the apprentice. The oak of the old chair
creaking as he leaned back settling his feet atop the desk. "Jurors need a
handle," he said, "something for them to use on behalf of your client in
the jury room."

"But, how do I get that," inquired the apprentice, "how do I give it to
the jury?"

"Well," the advocate began, picking up the cigar and rolling it thought-
fully in his fingers, "this handle comes from your ability to characterize
your case in a way that fascinates: fascinates because it is simple, because
it is memorable, because the characterization rings true, and because it
contains an extrinsic validity sometimes quite apart from the evidence
presented in court."

"What do you mean extrinsic validity?" wondered the apprentice.
"By extrinsic validity I mean that the proposition you place before the

jury has an intrinsic appeal to common sense, that it has been the subject
of authoritative, relevant, and incisive commentary by others. The use of
authoritative quotations, metaphors, analogies, or nonattributable but in-
herently valid observations concerning human behavior allows you to give
the jury this common sense handle in a manner that they can understand,
accept, and apply to the facts of your case."

1. LLOYD PAUL STRYKER, THE ART OF ADVOCACY 52 (1954).
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"Great trial attorneys, through their imagination, eclecticism, and com-
mon sense, and even plagiarism have always sought and crafted for effec-
tive use in final argument the observations and quotations of others about
human nature, its frailties and its flaws. Others have made the same ob-
servations you have made about the human condition at other times, in
other places, and under other circumstances. That someone else has ob-
served the same thing is often all the proof we have of the existence of a
phenomena. Thus, the truth of your propositiori can often be shown to
the jury by pointing out that others have observed the same aspect of
human behavior or experience in other settings!'

"This all seems quite difficult," complained tlie apprentice.
"Too hard to do? I don't think so! You stand on sacred ground as a

defense attorney! To know about life and humanity and to be able to
explain it in a creative fashion is the *essence of your art!

"Joe Johnson of Topeka, Kansas, an earthy and redoubtable fellow,
,once commented about quoting Lord Erskine and Shakespeare -to a jury.
He said 'some of these old quotes speak to the heart of every jury. I don't
care where they come from but some good ones can be taken down to a
level of utterance so that everyone listening to me will know and remem-
ber exactly what I mean when I say that the "riot of nine men hardly
signifies the march of intellect.""'

"But where does one come up with these gems of insight? How do you
use them properly?" inquired the apprentice.

Settling back into his chair, the advocate continued, "You get them
from any place that your alert mind and imagination find them. Early in
a brilliant career, James M. Russ of Orlando, Florida destroyed the cen-
terpiece of a conspiracy case by analogizing it to a scene in the play Cat
on a Hot Tin Roof.2 The case involved a police-surveilled ten minute
meeting between two alleged co-conspirators. Russ used a scene from the
play in which Brick and Big Daddy have a witless fourteen minute con-
versation totalling over 4,000 words that ends with Brick saying to Big
Daddy, 'But we've never talked to each other.' '

"Where did Russ get information that so neatly fit his case?" asked the
young apprentice.

"By being ever alert to the observations of the human condition made
by others such as Tennessee Williams. From the same place that Ira
London, New York's pre-eminent criminal trial attorney, got his superb
characterization of a prosecution based on the testimony of a lying police
officer. London once argued to a jury:

2. TENNESSEE WILLIAMS, CAT ON A HoT TIN RoOF (1955).
3. Id. at Act II, Scene 5.
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My client is not here for what he has done, but for what has happened
to him. American justice recognizes no excuses for testifying falsely. The
reasons for testifying falsely are too numerous to mention. I submit that
the most forceful and universal of all the motivations to testify falsely
may merely be the wish to be of importance in a case ...to enjoy a
sense of power in being able to direct a verdict towards one side or the
other.., empowered by the support and confidence placed in that wit-
ness by the prosecutor* (pointing at him). I have always found that with
police witnesses, when pride as a police officer and memory of an event
are in conflict, memory falters. . . .Just as reason is the life of the law,
testimony is the life of this case.

"Every single sentence of London's argument is the product of im-
mense and telling thought. It is an alloy perhaps of Zola defending Drey-
fus,4 of Hugo's description of Inspector Javert, and of Madame DeFarge
in A Tale of Two Cities."'

"Maybe I should take to reading fiction instead of law," laughed the
apprentice.

"Fiction, as well as history, has always been the bailiwick of the great-
est advocates," mused the advocate. "But, the source of these sentences is
of no import. What is important is the fact that London's eclecticism and
talent as a Wordsmith allowed him to make some signal observations
about the system and human conduct that were not obvious or significant
to the jury until he crafted and expressed them!"

"In order to illustrate these principles, can you give me some more con-
crete examples?" the apprentice queried. "Take for instance my current
dilemma. The position that the prosecutor will argue is legally valid, but
it is . . .morally untenable."

"First," the advocate replied, "do not be afraid to use a quotation from
a source higher than the given law. For example, in this case, after show-
ing the jury the effects of accepting tle prosecutor's application of the
law, you might say something like: I guess that can be argued, but as the
kindly Mr. Bumble in Oliver Twist said, 'If the law supposes that . . .
the law is an ass . . _ani idiot!' ''

"Won't this place me in hot water with the judge?" worried the
apprentice.

"No," said the advocate, "in this example, you are not preempting the
judge's instructions, you are simply rebutting the prosecutor's applica-

4. EMILE ZOLA, L'AFFAIRE DREYFUS: LA VERITE EN MARCHE (1969); ALAN M. DERSHOWITZ,
THE DREYFus AFFAIR (1990).

5. VICTOR Huo0, LES MIStRABLES (1872).
6. CHARLES DICKENS, A TALE OF Two CITIES (1859).
7. CHARLES DICKENS, OLIVER TWiST 530 (1837-8).
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tion of the instructions to the facts. An example from New York lawyer
Tony Cueto will clarify my point:

Yes, Mike Lyon should have correctly answered the questions of Dep-
uty Seymour. He shouldn't have played games. He shouldn't have said,
'My name is God, the year is 36,000 B.C., you're my father, fuck you.' All
of this might constitute an obstruction of the deputy, But then again he
shouldn't have been smashed with the baton each time he gave these
answers. Each time he gave a wrong answer, the deputy smashed him
until his forearm was shattered in three places, then he was forced to the
ground and brutally kicked in the ribs by Seymour. The judge and the
prosecutor have told you the detention by Seymour and the questioning
was legal. But there is a higher law that comes into play here and it was
eloquently stated by United States Supreme Court Justice' Brandeis
when he said: 'Our government is the potent, the omnipresent teacher.
For good or ill, it teaches the whole people by its example. Crime is con-
tagious. If the government becomes a lawbreaker, it breeds contempt for
law .... To declare that in the administration of the criminal law the
end justifies the means-to declare that the Government may commit
crimes in order to secure [the peace] is a pernicious doctrine against
which this court should resolutely set its face ... . The governing prin-
ciple has long been settled. It is that a court will not redress a wrong
when he who invokes its aid has unclean hands. The court's aid is denied
only when he who seeks it has violated the law in connection with, the
very transaction as to which he seeks legal redress. Then aid is denied
despite the defendant's wrong. It is denied in order to maintain respect
for the law.'"

"I think I see the point," the apprentice said, shifting to the edge of the
sofa. "Show the jury that the law does not demand them to abandon their
moral compass, but rather asks them to use it."

"Correct! Even if it means using a quotation from a dissenting United
States Supreme Court opinion. You can even use such higher authority
to support your application of the law."

"What do you mean?"
"Simply reverse the application," the advocate explained. "Use a

higher source that supports the proposition you place before the jury.
Take California for instance. California and many other state courts,
though not Federal courts, have a character evidence instruction that can
be strengthened by telling the jury something like this:

You will be instructed by the judge that evidence of the defendant's
good character alone may be sufficient in and of itself to establish a rea-
sonable doubt. You might think this to be a double standard. However, it

8. Olmstead v. United States, 277 U.S. 438, 484-85 (Brandeisi J., dissenting) (altered
slightly to fit the argument).
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is not, never has been and in fact has historical predica in western civili-
zation going back 2,200 years. As Aristotle stated in his wonderful
description of equity: 'Equity bids us be merciful to the weakness of
human nature; to think less about the laws than the man who framed
them, and less about what he said than what he originally meant; not to
consider the actions of the accused so much as his intentions, nor this or
that detail so much as the whole story; to ask not what a man is now but
what he has always or usually been.'

"Jack Redhead, a Monterey attorney, once had a case in which the
prosecution argued that the facts showed murder, or at least involuntary
manslaughter. His defense was accident and misfortune. In closing argu-
ment, Redhead told the jury:

You have heard a glib prosecutor dwell on a theory of guilt based on
numerous convoluted and technical jury instructions most of which
hardly make sense to most lawyers, and which neither hang together
morally nor make practical sense. There is only one real story in this
case. The prosecutor admits it; you know it; and everyone else hearing
this case knows it ... and it cannot be convulsed and convoluted, ex-
cised, cut up, pasted, and rearranged to fit, as he says, 'the exact wording
of the law' or his personal, hypertechnical, exacting, version of guilt. I am
reminded of what D.H. Lawrence told a group of aspiring writers: 'Never
trust the artist, trust the tale.' One can live in the shadow of a story
without ever grasping it because he is so enamored of the technique and
his ability to explain his explanations." 10

"Does this principle work as well in other situations?" the apprentice
asked.

"Of course," the advocate replied, searching about his desk for a match
to relight the now cold cigar. "It works particularly well in giving meaning
to the concepts of the presumption of innocence and proof beyond a rea-
sonable doubt. Jeffery Parrish- once had a case in which a frustrated, but
otherwise extremely responsible, woman shot her drunken husband. The
woman claimed she shot in self-defense and in defense of her children.
Crime scene investigators took about 150 pictures of the house where the
shooting occurred. Yet, none of the photos showed the lunches she had
packed for her kids, the duty and homework assignments on the refriger-
ator door, the children's pets, or even their rooms. These things were in-
dicative of responsible parenting and scholastic attainment. After point-
ing out what the prosecution had overlooked, he turned to the jury and
said:

9. E. CAHN, CONFRONTING INJUSTICE 239 (1966).
10. D.H. LAWRENCE, STUDIES IN CLASSIC AMERICAN LITERATURE 2 (1924).
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As Sherlock Holmes once declared to Watson, 'You have not observed.
And yet you have seen.' 1 I have now finished talking of Jane Munson
and the facts and law of this case showing self defense and defense of her
children. But before I conclude my appeal to you to acquit her, I want to
read you a famous dialogue which so long ago became the historical foun-
dation for all of our laws that have since evolved regarding the justifica-
tion and right to take another person's life. This enormous moral ques-
tion was stated 2,300 years ago in the following dialogue:
Euthyphro: Socrates, my father has been arrested.
Socrates: And of what is he accused?
Euthyphro: Of Murdering his father, Socrates.
Socrates: By the powers, how little does the common herd know of the
nature of right and truth. A man must be an extraordinary man and have
made great strides in wisdom before he could have seen his way to bring
such an action. 2

At first blush, a surprising reply. But this is not an ancient or esoteric
proposition. It is a paraphrase and dialogue of what we now call the pre-
sumption of innocence. When a wife kills her husband and the father of
her children our inquiry must never start with a presumption of guilt
and murder. It must start with a presumption of innocence, and by look-
ing for the moral and legal justification and reasons for what she did.
And if we err, we err on the side of innocence and with the satisfaction
that, by virtue of this presumption, we have allowed ourselves to stand in
the shoes of this woman and to give her the benefit of our insight and
wisdom: to feel as she did an instinct and fear, too terrible to sufficiently
articulate, for her life and those of her children. And to know that she
possessed the singular courage and the unique knowledge that unless she
did something drastic and immediate, they were again going to become
victims of another vicious, cruel, and enormously violent episode!

"Harry Wainwright once made- a similar argument that I thought was
particularly well crafted. It was an vehicular manslaughter case. A techni-
cal traffic infraction was the questioned proximate cause of death. He
used a particularly apt quotation from T.S. Eliot to crystalize the impor-
tance of the jury's duty in giving meaning to, the concept of reasonable
doubt and the presumption of innocence. As I recall, Wainwright told the
jury:

In order to convict, the prosecutor would have you glue your mind to one
very technical jury instruction. By doing so, you must abandon your
common sense and become partner with him in his obsession with the

11. SIR ARTHUR CONAN DOYLE, A Scandal in Bohemia, in THE ILLUSTRATED SHERLOCK
HOLMES TREASURY 2.

12. THE COLLECTED DiALOGUES OF PLATO 170 (E. Hamilton ed. 1961) (paraphrase of dia-
logue between Socrates and Euthyphic).
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legal niceties of a single instruction on what constitutes a technical
infraction.

The judge will tell you that you are to take all of the instructions as a
whole. You are to consider them in their entirety.

You are chosen to act as a collective moral body. Chosen to look at this
case with a collective common sense of justice and morality. Above all,
you are here to follow the one instruction that overrides all others...
the instruction on reasonable doubt! The most significant part of that
instruction says that you must have an abiding conviction to a moral
certainty. The key words are moral certainty. We are dealing with moral
certainties, not the severe and harsh technical certainties of Tor-
quemada's Inquisitions and laws of the Dark Ages.

I was thinking during the prosecutor's argument about a verse from
T.S. Eliot that starts with something like, 'Oh, dark, dark, dark. They all
go into the dark,' and then it goes on to say: 'To arrive at what you do
not know, you must go by a way which is the way of ignorance.'"3 To
escape ignorance we often try the way of logic. But often real life eludes
logic and everything that logic and words alone construct is subject to
doubt. This is certainly what the prosecutor is doing and as the great
jurist Oliver Wendell Holmes allegedly once said, 'When it comes to mo-
rality, prosecutors and police have a constitutional right to be wrong, but
jurors don't!'

"Do you see, how the quotation from Plato and Eliot allowed the advo-
cate in each case to give meaning to the ideas of the presumption of inno-
cence and of reasonable doubt in a way the jury could understand, accept,
and apply?"

"I do," the apprentice nodded. "But," he wondered, "what if the goal is
more narrow . . . .I mean," he said thinking out loud, "what if, instead
of explaining your theory of the case or impressing the jury with the im-
portance of the presumption of innocence and reasonable doubt, you
want to simply discredit an expert or eyewitness? Can this technique be
used effectively in this manner?"

"Of course," said the advocate. "Let's talk about the expert witness
first. Jurors are often misled by the apparent detachment and impressive
credentials of the so-called expert. So, ideally your argument should char-
acterize the expert witness without scoring him personally. It should em-
pathize with the jury in not having all of the evidence before it; leave a
memorable image in their minds; amplify the judge's instruction on ex-
pert witnesses; and dwell on a point central to the defense without being
redundant.

"Adrian Smeltzer, a California attorney, once had a case in which the
State argued that the victim had been surprised and killed while sitting

13. T.S. ELIOT, East Coker, in FOUR QUARTETS 15 (1943).
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in a chair watching TV. The defense was that the death occurred in the
course of an argument and mutual combat. A pathologist testified for the
State, and of course his testimony supported the State's theory of the
case. Smeltzer summed up his case for the jury by saving:

So they have Dr. Elliot, the lodestone and centerpiece of the People's
case, who tells you that no struggle took place in the apartment and that
the deceased was stabbed while sitting in the lounge chair in front of the
T.V. Every other officer who visited the crime scene says they saw blood
spatters all over the walls, furniture, and ceiling of the living room, bed-
room, and kitchen. We have no photographs of what these other officers
saw because Elliot, who directed the investigation at the scene, came to
the immediate and early conclusion that the stabbings took place in one
small portion of the living room. He hypothesized that the victim was
stabbed while sitting in the arm chair. He thought so then, and he thinks
so now. As he told you in his testimony, 'Nothing will change my opinion
.... I saw what I saw.'

When I think about Dr. Elliot and his failure to collect or photograph
the other evidence in the house which our experts could have examined,
that you could have seen, that even the prosecutor could and should have
seen ... and his intractability on the witness stand, I wonder why some
people just can't come into court and say, 'I screwed up.' There is an old
Yiddish proverb: 'Can any man murmur at his own case, himself, the
author of his own disgrace.'

Now, before I leave the Doctor, I want to say one more thing, lest you
remain persuaded by his personality, apparent sincerity, and apparently
enormous credentials. When I was young, I read the story of Gulliver's
Travels, it is a classic English satire on credentials. In the story, Gulliver,
upon his return to England from the land of the Lilliputians, where peo-
ple were only three or four inches high, had grown so accustomed to con-
sidering himself a giant among people that, as he walked along the
streets of London, he could not help crying out to carriages and passers-
by to be careful and get out of his way for fear he should crush them,
imagining they were little and he was still a giant. He was laughed at and
abused for it, and rough coachmen lashed at the former giant with rods
and whips. 4

This story is as sad as is the testimony of Dr. Elliot, because as the
author Jonathan Swift tells us, the great Gulliver was a sincere man. So,
presumably, is Dr. Elliot. Both were sincere, credentiated, but both were
wrong! And most importantly, both had error in their vision. The judge
will instruct you that when an expert has error in his vision and hence no
credibility, you may. entirely disregard his testimony!

"In Smeltzer's case, the credibility of the expert was open to question
because his conclusions could be easily attacked. But," the advocate con-

14. JONATHAN Swir, GULLzVZR's TRAVELS (1788).
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tinued, "there are times when you will want to make a deeper attack on
the credibility of the expert witness and dispel the notion that anyone
qualified as an expert is automatically entitled to greater credibility."

"How do you approach that type of situation?" asked the apprentice,
again leaning forward from the edge of the sofa.

"Well," the advocate stated, "it depends on the situation. A case in-
volving an expert of dubious title, such as a self-proclaimed or self-styled
expert, invites an argument based on a comparison between himself and a
real expert. The comparison is then augmented by an authoritative cita-
tion to a source higher than yourself, the prosecutor, or the judge. The
whole argument can be articulately stated, with appropriate emphasis, in
a three minute time frame.

"I heard this approach used in a case involving a so-called gang expert
from Los Angeles. The prosecution called him to testify about the role,
pattern, and knowledge of the defendant, the driver in a drive-by gang
type homicide. The defense attorney said to the jury:

The gang expert in this case, John Ojeda, has purported to tell you
everything the defendant was doing and even thinking. This is a man
who has come all the way from Los Angeles, who knows nothing about
this area, has never talked to my client, has never heard any of the trial
testimony, and has never even read the transcript of the preliminary
hearing.

As Mr. Ojeda conceded, this, unlike pathology, is a new field of exper-
tise. Dr. Henry Crellin, unlike Mr. Ojeda, told us a lot about the time
and cause of the decedent's death and gave us a very definitive rational
basis for these opinions. Dr. Crellin based his opinions on the same body
of long established scientific knowledge that we and millions of others
have always depended upon when we go to the hospital and upon which
we depend for our life and health. Common sense tells us that we can
rely on Crellin's testimony. And common sense is all that the judge's in-
struction addresses.

Mr. Ojeda, the so-called gang expert, by his own admission, based his
opinions not on science, but on reports and hearsay odds and ends of
knowledge, none of which we have seen, none of which we will ever see,
and none of which, according to his testimony, have ever been catego-
rized as scientific literature. Nicholas Murray Butler, the former Presi-
dent of Columbia University, speaking of the plethora of non-scientific
self-styled experts stated: 'As the century grows older, we will see more
and more of this kind of expert, who because of his techniques and desire
to be so called as an expert, will know more and more about less and
less.' In fact, I hold in my hand a recently published book entitled The
Experts Speak, which gives thousands of examples of just this kind of
expertise. I read you the authors' introduction.

'Our research has yielded ... thousands of examples of expert misin-
formation, disinformation, misunderstanding, miscalculation, egregious
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prognostication, boo-boos, and occasional just plain lies. And based on
our preliminary findings we can say with some confidence that the ex-
perts are wrong, without regard to race, creed, color, sex, discipline, spe-
cialty, country, culture, or century. They are wrong about facts, they are
wrong about theories, they are wrong about dates, they are wrong about
geography, they are wrong about the future, they are wrong'about the
past, and at best they are misleading about the present, not to mention
next week.' "'I

"It seems then that you can easily attack experts with this kind of ar-
gument," observed the apprentice, again reclining on the sofa.

"Oftentimes, you can. While jurors may be impressed with the expert's
credentials and detached manner, as humans, they understand that the
expert is human also. In the proper case, -it is not difficult to show them
that the expert is either subject to the same fallibility as the rest of us, or
that he is no expert at all. But, there are times when it may be better to
pose the question to the jury whether the qualifications, background, and
glibness of an expert are significant, or whether they are simply fatuous
and self-aggrandizing."

"I'm afraid I don't quite follow you," said the apprentice.
"Take the argument James A. Jackson, of Santa Cruz, once made in a

mass murder trial:

And then we heard from the great Dr. Rappaport, founder of Atas-
cade'ro State Hospital, friend of Governors and Presidents, President of
the American Psychiatric Association, author or co-author of sixty-five
articles and treatises. He recited his qualifications for twenty-three min-
utes. He interviewed my client for sixty-five minutes. He didn't recall the
number of murdered co-eds, if it was eight, nine, four, or three. He
brought his girl friend to watch him testify as well as some other
groupies. He told you the defendant was definitely sane and undimin-
ished. The prosecutor says to you that this is a very talented and distin-
guished man; one to be reckoned with. I say, yes, he is talented, but as
Shakespeare said, 'God give them wisdom that have it and those that are
fools, let .them use their talents!'16 Does the great Dr. Rappaport have
wisdom, talent, or is he just a fool?

"In another case, the advocate made a more direct attack on the expert
when the advocate told the jury:

I couldn't cross examine Dr. Fort. He's testified in excess of 150 times,
including the Patty Hearst trial, and he enjoys it. He has entertained us,
sometimes at my expense. His ego, and he indisputably does have an
ego, and his mind work all too well. I'm just not quick, enough and do not

15. C. CERF & V. NEVASKY, THE EXPERTS SPEAK xxiii (1985).
16. WILLIAM SHAKESPEARE, TWELFTH NIGHT, Act I, Scene V, Verse 14.
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have the knowledge to make a decent quarrel with him. Yet, we know
that his opinion of why the defendant did what he did and how this
death occurred is at odds with everything else we know about this case
and this defendant .... Shakespeare, and I never, Ladies and Gentle-
men, ever quote Shakespeare unless the testimony is suitably arcane,
once spoke of such a witness when he wrote: 'the retort is courteous, the
quip modest, the reply churlish, the reproof valiant, the countercheck
quarrelsome, and the lie circumstantial, and the lie direct.' ,17

"I see!" the apprentice interjected. "In each case, the advocate turned
the expert's own pretentious nature against him."

"Exactly!" smiled the advocate. "You see how a little Shakespeare can
help keep ripe the fruit of pomposity?"

"What about eyewitness testimony that you have failed to impeach,"
the apprentice asked.

"If you did not have a successful cross-examination, then you must use
something extrinsic in final argument to cast doubt on the witness. Liter-
ature, history, and the Bible are replete with examples of the fallibility of
eyewitness testimony. The value of using a quotation from these sources
is that it places an imprimatur of high authority on anything else you, as
an advocate, may have to say about the unreliability of the eyewitness. It
also gives you the chance to inject some expert testimony into your case.
This is especially important in jurisdictions that do not allow the testi-
mony of eyewitness experts."

"Wait!" the apprentice protested. "If the court will not allow the testi-
mony of an expert on eyewitness identification, then how will a simple
quotation help me?"

"Well," the advocate explained, "in such a jurisdiction you might re-
mind the jury that the Bayeux Cathedral in northern France contains a
260 foot long, 700 year old tapestry depicting the Norman Conquest of
England and that one of the notations at the beginning of this tapestry
states:

In 1066 the Normans, under William the Conqueror, invaded England
at Hastings wearing helmets with black hoods. From a distance they ap-
peared as priests. It was reported to Harold, then King of England that
"thousands of French priests had come ashore at Hastings." The invad-
ers were thus allowed to take the undefended beach, and ravage every
town between Hastings and London. William defeated Harold and be-
came King of England. His heirs have ruled ever since. It has been said
that error in the eye of the servant changed the history of the western
world.";$

17. WILLIAM SHAKESPEARE, As You LIKE IT, Act V, Scene 1, Verse 75.
18. FOLIO SOcIETY, BISHOP ODO AND THE BAYEuX TAPESTRIES (1953).
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"A wonderful argument," cried the apprentice.
"It is, but one of the best quotations regarding the unreliability of eye-

witness testimony is right out of United States v. Wade."9 Justice Bren-
nan, writing for the majority, said:

The vagaries of eyewitness identification are well known; the annals of
criminal law are rife with instances of mistaken identification. Mr. Jus-
tice Frankfurter once said: 'What is the worth of identification testimony
even when uncontradicted? The identification of strangers is proverbially
untrustworthy .... The influence of improper suggestion upon identify-
ing witnesses [and the fact that the subject somehow is in a police line-
up] probably accounts for more miscarriages of justice than any other
single factor .... Moreover, [iut is a matter of common experience that
once a witness has picked out the accused at the line-up, he is not likely
to go back, on his word later on./ao

"In one of the rare instances when James Boccardo, the eclectic and
eminent personal injury lawyer, defended a criminal case, he quoted Jus-
tice Brennan and elaborated, telling the jury:

In other words the Supreme Court of this United States is saying that
there is no magic in eyewitness testimony or in a line-up-quite the re-
verse! The Supreme Court is saying that eyewitness testimony standing
alone has led to grievous, irreversible error. Fifty years ago the Supreme
Court would not have said what I just quoted. But time and trials and
the science of human behavior have taught us that human beings are
fallible: fallible in their eyesight and fallible in their memory of events.
Fifty years ago, and even in some jurisdictions today, people are exe-
cuted on the testimony of a single eyewitness. Now, hopefully we know
differently and examine* that testimony scrupulously and doubtfully. To
quote an old Polish maxim: 'To believe with certainty what any man says
he saw, we must begin with doubting.'

Since there was no more corroborating evidence .that the State of Cali-
fornia, with it's massive powers of investigation, could have put on, espe-
cially in this day, given a criminology based on modern science and tech-
nique, we must ask why it is that we are now having a trial no
different-I repeat-no different, than the ones that plagued this system
fifty or a hundred years ago.

Fairfield Osborn once wrote: 'We do not live to extenuate miseries of
the past nor to accept as incurable those of the present.' ,,'

"I see how effective this can be with a witness who has told a damaging
story that you wish to argue is simply unreliable. But suppose," queried
the apprentice, "the witness has altered his story? Everyone knows that

19. 388 U.S. 218 (1967).
20. Id. at 228-29 (citations omitted).
21. FAIRFIELD OSBORN, THE LIMITs OF THE EARTH 215 (1971).
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people sometimes lie. Isn't it better if I just tell the jury that in my own
words?"

"Of course you can, and should speak to the jury in your own words,"
the Advocate answered. "But, again, this. is something very common in
the human experience, and something that has been the subject of much
incisive and expressive observation. You can use these quotations to your
advantage, to serve as the threshold into a line of argument, or as the
conclusion to an argument that the quotation so eloquently crystalizes. It
is one thing to merely suggest a witness is not telling the truth, but it is
something completely different to accuse him of lying. As Twain once
said, it is the difference between the lightning and the lightning bug.

"For instance, John Muller, a California attorney, once had a murder
case in which a witness originally told the police that the defendant acted
in self-defense during a fight inside a bar. At trial the witness reneged
with replies of 'I don't know, I don't recall, I passed out, I was too drunk,'
and so on. Muller simply said to the jury that:

Mark Twin once said of such a witness that, at first he knew every-
thing, but now that his memory has been unrefreshed by the police and
prosecutor, he comes to us at trial, inviting us to believe, forevermore
and all that he merely 'smiled a kind of sickly smile, and curlkd up on
the floor, [ajnd the subsequent proceedings interested him no more.",

"James MacGinnis of San Francisco once accused a witness of lying by
saying to the jury:

Let's talk about Ned Girard. Outwardly, he is a decent, humble wit-
ness. He tells a plausible story. He seems to know the most intricate de-
tails regarding every movement of this stabbing; he is better than How-
ard Cosell at the last heavyweight championship fight. But, from where
he was parked, he would have had to have had x-ray eyes to see through
the PGE building into the empty lot where the stabbing occurred. Now, I
won't say he's lying. It's up to you to ask a question like that. But I do
want to leave you with something Shakespeare said about one of his
characters who also had x-ray eyes: 'Your tale, sir, would cure deafness.'""
And as Mark Twain once wrote: 'Yes, he'll tell you all about it and that's
why we call him Truthful James because one can say that he is an exper-
ienced, picturesque, industrious, and quite ambitious liar.'"

"You will not always want to make your accusation so bluntly, will
you?" worried the apprentice.

22. BRET HARTE, THE SOCIETY UPON THE STANISLAUS (1870).
23. WILLIAM SHAKESPEARE, THE TEMPEST, Act I, Scene III (1611).
24. MARK TWAIN, THE PRIVATE HISTORY OF A CAMPAIGN THAT FAILED (1885).
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"No," cautioned the advocate. "It may be that you have no proof with
which to impeach the witness, or a more direct approach may not be har-
monious with the remainder of your theory of the case. And in such a
situation, an appropriate quotation allows you to make the accusation in
no uncertain terms and in a way that ties in with your remaining theory
of the case.

"British Barrister James Scarlett once had a case before the House of
Lords. Relatively unimpeached eyewitness testimony of nine crewmen
was offered to prove that the captain of their vessel had been negligent
during an accident at sea. Keying in on the testimony of how the men had
scrambled to save their lives during the mid-ocean collision, Scarlett ar-
gued that:

The riot of 9 men possessed of fear hardly signifies the march of intel-
lect. A clever lie was praiseworthy among the Spartans and it seems to be
equally so now, provided it is on a sufficiently large scale and told by
many and in this case told by all but one who were there.

Thomas Carlyle in his study of terror during the French Revolution
tells us that: 'The history of fear in men produces three things: Courage,
of course; and secondly, lies and more lies; and thirdly, an ability to rec-
ollect things never seen but only told. Where fear abides you will find
that Truth lies within a very little and certain compass, while error
abounds untouched, unfound and immense.' ,,.

"I see," concurred the apprentice, "but, suppose a case in which you
must argue to support the testimony of your own eyewitness?"

"Often you have a case in which the defense witness has observed an
event that exculpates your client, but others who were present did not
observe this same event. In such a case, you can attack the credibility of
the non-eyewitnesses while supporting the testimony of your own wit-
ness. Again, this is a time in which you can use some extrinsic higher
authority to carry the argument to the jury in a form that they can un-
derstand, accept, and apply.

"Your argument might proceed like this: So, Red Morrison was drunk,
thrown out of a window, and injured. This was no piano recital. They
were 'all drunk, talking among themselves with no reason to notice an ar-
gument between the deceased and an unknown person who was not the
defendant! Morrison was alone, sitting six feet away from this argument,
had every reason to notice and remember what he testified regarding. I
remind you of an old proverb that states, 'In the country of the blind, the
one eyed man is king.'"

25. HISTORY OF THE FRENCH REVOLUTION; LIFE SKETCHES OF EMINENT LAWYERS (C.J.
Clark ed. 1937) (quoting from Thomas Carlyle).
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The apprentice asked, "in a case like this, don't you often have to do
more than explain why your witness is truthful? I mean, don't you have
to explain how the witness can be truthful, and yet the client still have
been charged with the offense?"

"In most cases, that is exactly what you have to do."
"Well, given that, it seems that such an argument might appear tedious

and strained to the jury."
"Not necessarily. What you are trying to do is explain how your witness

can be telling the truth, and how or why the police and the prosecutor
chose to disbelieve him. It is possible, and often preferable, to collapse
these two arguments into one, simultaneously giving credence to your wit-
ness and discrediting the prosecution. For example, you might tell the
jury: We called Carvel Ellison because he saw someone else, the real
killer, the one who threw the gun over the wall. He told the officers about
this, but they went after the defendant, putting him, instead of this other
guy, in the line-up and here we are today. There is a very old maxim:
'Some men take no notice of the stag in the thicket because they are too
busy chasing the rabbit.'"

The apprentice then questioned, "what of a situation in which the pros-
ecution has impeached your witness on some collateral matter, some mat-
ter that is relatively unimportant but that leaves his credibility or believ-
ability vulnerable to attack?"

"Well, you might make an argument similar to the one Martin Lit-
tleton made about the testimony of a country doctor, left vulnerable to
impeachment because he seemed somewhat confused and intimidated on
the stand. Littleton approached the argument like this:

So he was confused, and maybe you wouldn't have him deliver your
baby. But he was there, and he doesn't lie! I recall what a poet once said
about such a man: 'Even a fool must now and then be right, by chance.
T'is hard if all is false that he advance, but not so, if the tale be judi-
cious, clear, succinct; the language plain, and incidents well-linked."'2

"There is another aspect of my present case that you may be able to
help me with," the apprentice continued. "I suspect the prosecutor will
present dual or changing theories of guilt, and it seems to me that a par-
ticularly apt quotation may help carry the case with the jury. How should
I proceed if this turns out to be the case?"

"If the prosecutor does this, his presentation may well be disorganized,
or confused. The game plan in this sort of case, in addition to the funda-
mentals of good trial practice, must be one of deceptively assisting the
prosecutor in his confusion. You can accomplish this by acquiescing in

26. WILLIAM COWPER.
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the introduction of unnecessary documents, evidence, and testimony; pa-
tiently abiding the calling of witnesses out of order; assisting in making
recesses longer than expected. Except, perhaps when the anticipated an-
swer will create yet more confusion.

"In this type of case it may help to make the police look good. It may
prove helpful to contrast their diligence, resourcefulness, and knowledge
to that of the prosecutor. You may wish to highlight their surprise in
discovering that certain avenues have not been investigated, or that a cer-
tain exhibit has any significance to the case.

"In the famous 1913 New York Stockbroker case, Edward Millstone
Ross, commenting to the jury on the 420 exhibits (only 13 of which were
necessary) and 43 witnesses (of which only 8 were needed), said:

Gentlemen, I ask you, what proof beyond a reasonable doubt? In this
mangled mess, poets long ago gave us one rule to follow, which this court
allows you to follow, and which you must follow, because in this case, it
is a very telling and correct definition of the elusive concept of reasona-
ble doubt. 'And differing judgments serve but to declare, that truth lies
somewhere, if only we knew but where.' 7

"In a murder case, I once heard the alleged efficiency of the police con-
trasted with the bungling of the prosecution by an advocate who told the
jury:

It is conceded that all of the evidence heard by you in this trial was
gathered by seventeen officers within sixteen days after the incident. It
was then that Prosecutor James Eden first filed this case as an involun-
tary manslaughter. Seven weeks later, Prosecutor Phil Burdick filed an
amended complaint charging second degree murder. Prosecutor Phil
Manfredi entered nine months later and filed an Information stating that
this case amounted to first degree murder. And then comes Mr. Brooks
with yet a fourth amended pleading, which in addition to first degree
murder, charged a life without parole enhancement based on the dece-
dent's race. But now in final argument he concedes that the case is only a
Manslaughter! I am reminded of a Danish proverb that says, 'He who
builds to everyone's advice will have a crooked house.'

"In other cases, it may be the disorganization and confusion of the po-
lice themselves that you wish to highlight for the jury. This can be a very
effective device for placing the prosecution in a defensive posture from
which they cannot recover. I recall that in one case the captain of detec-
tives made a statement to-the press to the effect that, 'Mr. Werthing is
seventy-two years old. He was obviously abducted by strangers. He is a

27. Id.
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very decent man and has no enemies. We are expecting a ransom demand
as his abductors obviously think he is wealthy.'

"The ensuing investigation proceeded mostly on this theory. As it
turned out, the motive for the kidnap was that Werthing had a cocaine
debt of nearly $800,000. At trial, the advocate fashioned his argument in
this manner:

I haven't been putting the police on trial as the prosecutor suggests.
I'm restating what four detectives readily admitted on cross-examination.
To wit, the early and most important part of the investigation of this
case was done with the wrong assumptions. A lot of avenues, suspects,
leads, and evidence went unexplored and ignored totally, despite the
massive investigation and resources available early in the case. Now, all
of it is gone, dead, stale, impossible to follow up .... Again and again,
we (the police) entrap ourselves into building a case against an innocent
suspect. This is a striking example of what Sir Arthur Conan Doyle ad-
monished when he said: 'It is a capital mistake to theorise before one has
data. Insensibly one begins to twist facts to suit theories, instead of theo-
ries to suit facts. The effect is to put the wrong syllogism irretrievably
into motion.'2 To wit, in this case, a person who did not know Werthing
and who needed money, kidnapped him. Defendant needed money and
did not know Mr. Werthing. Therefore, defendant kidnapped Mr.
Werthing."

"Suppose you have a case in which the prosecutor resorts to prejudicial
or inflammatory argument?" pondered the apprentice.

"That is a real danger," reflected the advocate as he crushed the cigar
in the ashtray. "Not that prosecutors always engage in forensic miscon-
duct, intentionally, though on occasion they do. Like all good trial law-
yers, prosecutors often feel the need to push the envelope in the course of
closing argument, particularly in a weak case; the price for their infrac-
tion is very small. The judge will unlikely grant a mistrial, and a review-
ing court is unlikely to, reverse the trial judge. While the trial judge may
sustain an objection to the inflammatory material, and thus preserve the
record, it is difficult to unring the bell.

"Sometimes the better course may be to point out the sourness of the
note by always having a handy analogy or quotation at hand. Take a case
in which the prosecutor has shown the jury eight color photos of a decom-
posed, maggot-infested corpse. You might say something like: Are these
relevant? Do they help us know who killed this man? I'm going to clip
this piece of paper to these photos and write on it one word: 'WHO?' The
prosecutor spent forty-five minutes dwelling on these in testimony and

28. SIR ARTHER CONAN DOYLE, A Scandal in Bohemia, in THE ILLUSTRATED SHERLOCK
HOLMES TREASURY 3.
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another nineteen valuable minutes talking and showing them to you in
his argument. He reminds me of the foolish character called the fat boy in
a Charles Dickens novel who said: 'I just wants to make your flesh
creep.'

2 9

"Every once in a while, a prosecutor may become vindictive and unnec-
essarily denigrate persons or defendants of good character and reputation
in the community. Larry Biggam, a California attorney, once dealt with
such a prosecutor saying to the jury:

I leave it to you, ladies and gentlemen, and your sense of common de-
cency to assess the prosecutor, who thinks his case needs the embellish-
ments of his sneers, struts, cute innuendoes, and unnecessary denigra-
tions of our witnesses. Thomas Jefferson once wrote to a friend, Colonel
Carrington, in 1774 expressing his concerns over this kind of prosecutor
and the fact that the proposed United States Constitution might never
contain provisions proscribing this type of conduct. He wrote: 'A single
zealot may commence a prosecution and better men be his victims. When
a man points a finger at someone else, he should remember that three of
the fingers are pointing at himself.'30 Fifteen years after this letter,
Thomas Jefferson authored the Bill of Rights."

"How can you respond to a prosecutor who has a propensity for overly
dramatic or inflammatory behavior?," asked the apprentice.

"Floyd Silliman, another California attorney, once dealt with such a
prosecutor by telling the jury:

My colleague has strewn this court with bloody photographs; he has
dropped boots on the counsel table, slammed his note pad on the jury
railing, called my client a liar, a clod and a piece of garbage. Is this evi-
dence? Or is it what Shakespeare meant when he wrote: '0 Judgment,
thou art fled to biutish beasts, and men have lost their reason.' s'

"Oftentimes, in a circumstantial evidence case, the prosecutor will re-
sort to tautological or gilding devices."

"I'm not quite sure what you mean by gilding," responded the
apprentice.

"Gilding is the use of any device designed to give a pleasing appearance
to something of little worth; a coating or device designed to conceal flaws
or errors. Tautology on the other hand, is the doctrine of fallacious logic.
Both are persuasive devices used by prosecutors in almost every close cir-
cumstantial evidence case. And as we both know, if used properly, they
are dangerous weapons.

29. CHARLES DICKENS, PIcKWICK PAPRsS (1836).
30. Letter from Thomas Jefferson to Colonel Carrington (1774), in THE VINEYARD OF

LIBERTY (J. Burns ed. 1958).
31. WILLIAM SHAKESPEARE, JULIUS CAESAR, Act III, Scene II, Verse 106.
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"A palpable example of tautology would be a prosecutor's arguing, and
continuing to stress throughout a case, that 'this lab could produce
$400,000 worth of methamphetamine a week, and that it took $24,000, the
participation of five agencies, and thirty-one law enforcement personnel
to detoxify the premises' when the real issues in the case are dominion
and control, identity and knowledge."

"What is the best way to deal with such tactics?" asked the apprentice.
"Many trial attorneys have found it useful, provided it doesn't backfire,

to teach jurors about the concepts of gilding and tautology."
"How does one educate jurors about the use of such a device?"
"It's really very simple," mused the advocate. "Pull out the diction-

ary,," and write the definition on the chalkboard. Then proceed to explain
the tautological device the prosecutor is using on the jury.

"Suppose the prosecutor has used a flow chart-to ostensibly show that
your client was involved in a conspiracy to manufacture and distribute
methamphetamine, and that seventy-one incidents are depicted on this
chart. We know that five other people were involved, and that your client
knew only two of these people. He had visited their homes, received mon-
ies from one of them, made phone calls to them, and did other things
consistent with innocence. You could educate the jury in this manner:

This chart is a tautological device. That is to say an artifice-a device!
An artificial device conjured up by computer artist Jan Ikegawa who,
having no knowledge of this case, or of the law defining conspiracies, is
given a bunch of telephone tolls and other odds and ends. He is told to
put them into a preprogrammed computer that, in the fashion of a robot,
connects them and gives them a pattern of deceptively persuasive con-
necting lines: the proverbial magical spiderweb; magical in its artistry;
confusing, inaccurate, and programed on a presumption of guilt!

Does she include all the facts? No! She puts in only those facts sup-
porting an erroneous theory of guilt! Fifty-five of these facts have no con-
nection whatever to my client! I am, therefore, taking the liberty of figur-
atively using my scissors to cut off more than nine/tenths of this chart (if
the chart is not in evidence, use real scissors). I am placing my own
markings here to show the rest of the facts: facts that dictate different
conjunctions and lines, all of which have been proven in this trial beyond
dispute, and all of which point to innocence!

32. TAUTOLOGY-TAUTOLOGICAL THINKING. It has been used by logicians from Greco-Ro-
man Times (2200 BC) to the present and applies to argument (1) lacking real logic or rele-
vance, or (2) the use of artificial devices, designed for rhetorical effect which, when ex-
amined, are not supported by either proven or irrefutable facts, or (3) the needless
repetition of an idea or word that imparts no additional force or clarity to the issues of a
case. See RANDOM HousE DICTIONARY OF ENGLISH USAGE (1988); see also DORMAN, THE His-
TORY OF LOGIC (1946).
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As I do this, I want to remind you that vestiges of this chart with all of
its misleading preconceptions have been used since the beginning of
time. Astronomers and astrologers did the same thing-from the Greeks
and Arabs to the Germans, Dutch, English, and even the Chinese. In
those days people looked at the stars and conjured up myths. Each cul-
ture and civilization saw very different myths and thus very different
conjunctions. As the noted philosopher-anthropologist Joseph Campbell
tells us: 'The conjunctions between stars is arbitrary, designed to support
a myth. On a clear night the lines and conjunctions of the ancients are
seen only if you know the myth. The Crab could be the eagle; Gemini
could be the Archer; the Archer could be the Bear; the Bear could be the
Mariner; and the Mariner could be the Lion.' ,,33

"It would seem that the more complicated the prosecutor's theory be-
comes, and the more he relies on charts, artifices, and other devices, the
more susceptible the argument becomes to this type of attack," noted the
apprentice.

"Precisely! Let's -say you have a robbery case, and the prosecutor uses a
chart summarizing the evidence tending to show defendant's guilt. Let's
say the evidence is as follows: A composite drawing that does not describe
an obviously missing incisor tooth and which only slightly resembles the
defendant, but that also resembles a lot of other people; a description of a
common cotton plaid shirt that the suspect was supposedly wearing
which is similar to one found in defendant's house; a gun similar to the
one used in the robbery and similar to one seen in possession of the de-
fendant two weeks prior to the robbery; a voice identification based on
nine words; a line-up identification in which the-victim-clerk wrote, 'I
think so' beneath defendant's name; and an in-court identification at the
preliminary examination of the defendant as he sat next to his attorney
in an orange jump suit. In addition, the defendant was unemployed at the
time, yet had money the day following the robbery and had a butterfly
tattoo on his right neck, not uncommon or unique according to the
State's modus operandi and gang expert."

"This case is ripe for cross-examination!" cried the apprentice.
"Of course," noted the advocate, "and assuming your cross succeeds in

challenging these circumstances, you will undoubtedly have a very fine
argument on the facts alone. But, in addition to your normal argument,
you might want to conclude by stating that the prosecutor is attempting
to convince the jury by showing a multitude of half-proven, disputed, and
dubious circumstances, which together might seem persuasive simply be-
cause of the suggestibility inherent in any multiplicity of half-truths.

"Any time a multiplicity of half truths is used to persuade, it is a form
of gilding. The evil is in the multiplicity factor, which covers over the

33. Conversations with Bill Moyers (PBS Television broadcast 1988).
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flaws, defects, and true nature of the case like gold lacquer on a tin horn.
This is the reason for the instruction and rule which commands that the
jury find that each link in the chain of circumstantial evidence be proven
beyond a reasonable doubt. Thus, you might cite Victor Hugo and tell the
jury:

We must never be waylaid and deceived by the mere number of sug-
gestions, however appealing and inviting to easy but dubious solutions.
The compelling force of truth is never found in numbers, and that is why
a great ship will founder when-held by great and large ropes made of a
multitude of unexamined fibers.3 4

"The thing to remember is that whenever the prosecution resorts to
gilding and tautological devices such as charts, diagrams, and schematics
that purport to show logic, the prosecutor or his artist must nearly always
sacrifice truth in order to satisfy artistic symmetry and form.

"When you find the point at which the artifice has sacrificed the truth
for symmetry or the form for substance, then you might want to direct
the jury to the observation of Russian novelist Feodor Dostoevsky that:
'Man has such a predilection for systems, devices and abstract deductions
that he is ready to distort the truth intentionally. He is ready to deny the
evidence of his senses in order to justify his logic.'"

"Or you may want to note, as did the famous French author Andre
Gide, that: 'The want of logic annoys. Too much logic bores. Life eludes
logic, and everything that logic alone constructs remains artificial and
forced, and therefore truly subject to doubt.' ,,36

"Lastly," said the advocate, rising to look out of the window and across
the square, "you should never allow the prosecutor's demonstrative device
to stand without rebuttal. You must rebut it either by physically altering
it or verbally explaining it."

"Suppose he uses the device in his closing rebuttal?"
"Then you need to stand up and object strenuously on the grounds that

it constitutes improper rebuttal, and that any graphic device constitutes
new matter. Object that it is in effect a new piece of demonstrative evi-
dence; that it is tautological and gilding in nature, certainly entitling you
to correct, explain, and emasculate it."

"Are the chances good that the judge will rule in my favor?"
"Even if he doesn't, your well-articulated narrative objection might do

as well as if you had had the opportunity for an actual rebuttal."
"So," queried the advocate, turning back from the window to the ap-

prentice, "does what I've said make sense to you? .. .Does it help?"

34. VIcToR HUGO, LEs MI8RABLES (1872).
35. FEODOR DOSTOEVSKY, NOTES FROM THE UNDERGROUND (1864).

.36. ANDRE GIDE, THE JOURNALS OF ANDRE GIDE 403 (May 12, 1927).
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"Yes, I think so." The apprentice reflected, "the examples were helpful
in showing how I can put my theory of the case before the jury in a man-
ner they can understand, accept, and apply."

"Well," ruminated the advocate, "in the proper case, at the proper
time, the appropriate quotation, observation, simile, allusion, or metaphor
may be the handle you need to put your case one notch above the prose-
cution. In most instances, the examples I gave you were the condensa-
tions of monumentally great and winning final arguments. They were the
finality in each case of a winning strategy or theory of the case, envi-
sioned and planned from the outset and carried throughout the trial of
the case."

"Yes, I see," granted the apprentice, "there's more to it than just quot-
ing Shakespeare."

"Closing argument," the advocate reckoned, returning to his chair,
"even truly fascinating closing argument, is no substitute for the other
fundamentals of good trial practice. Really, it is just another weapon in
your arsenal; and to be used effectively, the proper foundation must be
laid during the cross-examination of the State's case and the presentation
of the defense, if one is put on."

"So," the apprentice said, gathering his case file from the sofa, "I sup-
pose with all of this in mind I need to rethink my case from the
beginning."

"Maybe. But, if you think in these terms," the advocate continued,
picking up the small book from his desk, "then, even in the hopeless case
you may be surprised to find a fascinating thread of innocence or theory
that gives you a handle with extrinsic and universal validity, such as in-
herent confusion, contradictions, or deceit in a case that jurors, as decent
human beings, simply will not abide.

"So, it is with all this in mind that you must prepare your case. The
manner in which great writers, conversationalists, and even some of our
local raconteurs have been able to describe common situations, such as
lying or confused witnesses, self aggrandizing experts, or innocent accom-
plices, and so on can provide you with a deeper and broader frame of
reference with which to approach a case, prepare a cross-examination and
lay a foundation for a fascinating, yet, simple and memorable final
argument."

"Yes, there is more to it than simply quoting Shakespeare," the advo-
cate proclaimed, as he opened the small book on his lap and again turned
his back to the apprentice, who stood in the doorway.

"The many analogous and metaphorical angles and reflections in which
these situations have been described by other great trial attorneys come
from more than just grabbing an eloquent and incisive quotation from
thin air and trying to shoehorn it into a hastily prepared closing argu-
ment. They are the product of reading, traveling, and living life to the
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utmost. They are the product of being eclectic, observant, and knowing
something about the nature of the strengths and defects of character re-
siding not just in policemen, prosecutors, and witnesses, but in all
humankind."

The room fell silent, and for a moment the apprentice remained in the
doorway staring out the window to the clock on the old church, his head
full of similes, analogies, and arguments.

As the apprentice started to go, the advocate turned in his chair and
pulled his glasses down as if to get a firm grip on the apprentice with his
eyes. "Remember, the ability to use your imagination to embellish, relate,
and make concrete, elemental, and universal observations of human na-
ture by way of quotation, analogy, allusion, or metaphor is central to the
success of any trial attorney; and," he charged, before turning back to the
window and his book, "for the criminal trial attorney it may be the most
fundamental, and disarming skill of his trial practice."


