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Georgia's New Restrictive
Covenant Act

by Peter C. Quittmeyer*

Georgia's new Restrictive Covenant Act (the "Act")' became effective
on July 1, 1990. The Act provides for a total restatement and selective
modification of Georgia's law regarding restrictive covenants. Restrictive
covenants, as referred to in this Article, include no-compete covenants,
nonsolicitation covenants, and no-hire covenants. Although commonly
found in employment agreements, they may also be entered into by dis-
tributors, franchisees, licensees, or other independent contractors, and are
typical in the acquisitions of private companies.

The primary purpose of the Act is to eliminate the confusion in Georgia
law regarding restrictive covenants by providing comprehensive standards
for determining the validity of restrictive covenants and by providing a
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means for their enforcement.2 Thus, the Act brings Georgia in line with
its sister states and enhances its competitive and economic position na-
tionally. In addition, by clearly identifying the types of restrictive cove-
nants considered reasonable and enforceable, the Act shifts public policy
in favor of their use and enforcement, providing an important means of
protecting commercial interests. In this regard, the Act reflects the belief
that reasonably limited restrictive covenants favor competition and are
economically beneficial because they encourage the development of busi-
ness, technology, and personnel resources that are otherwise vulnerable to
competitive raiding and employee walk-outs. Another purpose of the Act
is to fulfill the contractual expectations of private parties and to promote
freedom of contract. The Act should not be regarded as an infringement
on private parties' right to contract, but as a statement clarifying the
types of agreements courts should permit.

Nearly all states limit the enforcement of restrictive covenants to "rea-
sonable" terms. Many states have statutes dealing with restrictive cove-
nants,3 but in most, as in Georgia, the courts determine what is "reasona-
ble" and hence enforceable. Historically, the Georgia courts' formulation
of reasonableness seemed much more difficult to understand and satisfy
than the law of virtually any other state. Hundreds of Georgia cases re-
sulted in dozens of rules, any one of which might apply to render a re-
strictive covenant invalid.' This proliferation of rules resulted in an inex-
plicably "high precedential mortality rate"5 in Georgia, particularly for
restrictive covenants contained in employment agreements. As Justice
Jordan of the Georgia Supreme Court once remarked, "[t]en Philadelphia
lawyers could not draft an employer-employee restrictive covenant agree-
ment that would pass muster under recent rulings of [the Georgia Su-
preme] [C]ourt."'

The approach of the Act is to identify those circumstances in which a
restrictive covenant is clearly reasonable. The Act reaffirms the objective
that Georgia courts historically have sought to accomplish: "namely, is

2. O.C.G.A. § 13-8-2.1 (Supp. 1990).
3. ALA. CODE § 8-1-1 (1975); CAL. Bus, & PROF. CODE §§ 16600 to -02 (West 1987); COLO.

REV. STAT, § 8-2-113(2) (1986); FLA. STAT. ANN. § 542.33 (Harrison Supp. 1989); HAw. REV.
STAT. § 480-4 (1985); LA. REV. STAT. ANN, § 23.921 (West 1985 & Supp. 1990); MICH. COMP.
LAWS §§ 445.761, 445.766 (1989); MONT. CODE ANN. §§ 28-2-703 to -705 (1989); N.C. GEN.
STAT. § 75-2 (1988); N.D. CENT. CODE § 9-08-06 (1987); OKLA. STAT. tit. 15, §§ 217 to 219
(Supp. 1990); OR. REV. STAT. § 653.295 (1989); S.D. CODIFIED LAWS ANN. §§ 53-9-8 to -11;
WIS. STAT. ANN. § 103.465 (West 1988).

4. See, e.g., Ward v. Process Control Corp., 247 Ga. 583, 277 S.E.2d 671 (1981).
5. Barnes Group, Inc. v. Harper, 653 F.2d 175, 178 (5th Cir. 1981), cert. denied, 455 U.S.

921 (1982).
6. Fuller v. Kolb, 238 Ga. 602, 605, 234 S.E.2d 517, 518 (1977) (Jordan, J., dissenting).
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the restraint . ..reasonable?"' The legislation arose out of the widely
held belief that the Georgia courts had fallen short of the objective of
identifying and enforcing reasonable restrictive covenants.8 As the Fifth
Circuit Court of Appeals noted, "'[r]easonableness' is the purported
touchstone . . . [T]his standard has been rendered hollow and meaning-
less under the precedent[s] . . ."' Over the past two decades, it became
increasingly apparent that Georgia law was putting Georgia businesses at
a competitive disadvantage. The outcome of litigation generally was un-
predictable, and it was often uncertain whether restrictive covenants that
were enforceable in other jurisdictions would be enforced in Georgia. This
put Georgia businesses at a disadvantage when competing with out-of-
state competitors, who were frequently able to hire away Georgia employ-
ees, while simultaneously enforcing their own restrictive covenants
against their own personnel. Georgia case law on the subject had become
so voluminous and often so conflicting that it taxed even the most obser-
vant legal advisor's ability to give effective counsel. The unnecessary and
excessive litigation that arose from the confusion was detrimental both to
the court system and private business. In a number of instances, the rea-
soning of the Georgia decisions seemed implausibly tortured."0

Although the pattern of Georgia law prior to the Act generally favored
employees," they were still not well protected. Conflicts in authority
presented ample basis for an employer to seek enforcement of virtually
any restrictive covenant." Further, because so many of the technicalities
of Georgia law strictly regarded drafting matters, persistence in redraft-

7. Rakestraw v. Lanier, 104 Ga. 188, 197, 30 S.E. 735, 739 (1898); see also Watson v.
Waffle House, Inc., 253 Ga. 671, 324 S.E.2d 175 (1985).
8. See generally Clark & Reynolds, The Underbrush Grows Deeper: Restrictive Cove-

nants in Employment Agreements in Georgia, 21 GA. ST. B.J. 28 (1984); Comment, A Fresh
Look: Lowering the Mortality Rate of Covenants Not to Compete Ancillary to Employment
Contracts and to Sale of Business Contracts in Georgia, 31 EMORY L.J. 635 (1982); Com-
ment, The Application of Contract Law to Georgia Noncompete Agreements: Have We
Been Overlooking Something Obvious?, 41 MERCER L. REv. 723 (1990).

9. Merrill Lynch, Pierce, Fenner & Smith v. Stidham, 658 F.2d 1098, 1101 (5th Cir.
Unit B Oct. 1981) (emphasis in original).

10. For example, in Orkin Exterminating v. Walker, 251 Ga. 536, 307 S.E.2d 914 (1983),
the court set aside a covenant applicable in Augusta, Georgia (and certain other areas) be-
cause the covenant conceivably could have applied in Augusta even if the employee had
stopped working there long before the covenant became applicable. Id. at 538, 307 S.E.2d at
916-17. The court envisioned the possibility that the employee might have transferred to
another area, worked there for years, then quit and returned to Augusta to compete with his
former employer. All of this was hypothetical, however, because the employer was trying to
enforce a no-compete covenant against an employee who actually worked without interrup-
tion in Augusta. Id., 307 S.E.2d at 916.

11. See, e.g., T.V. Tempo, Inc. v. T.V. Venture, Inc., 244 Ga. 776, 262 S.E.2d 54 (1979).
12. Id.
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ing and re-executing agreements generally resulted in enforceable cove-
nants. For example, consider Orkin Exterminating Company's twenty-
year campaign to enforce its no-compete covenants. 5 For years, many
people believed that the disproportionate number of unsuccessful en-
forcement actions employers had brought'against employees of extermi-
nating companies had perverted Georgia law.14 After repeated losses,
however, Orkin finally experienced the rare occasion of having its no-com-
pete covenant upheld by the Georgia Supreme Court in 1986."5

Because of the breadth of its subject matter, the Act is long and com-
plicated. Its thrust is to identify the different types of restrictive cove-
nants that should always be considered reasonable and thus enforceable.
Each category of "safe harbor" has an express relation to specific terms of
time, territory, and scope of activity.' For the most part, the substantive
principles for determining the time, territory, and scope of activity that
reasonably might be covered within each "safe harbor" are consistent
with prior law. Under the Act, restrictions not covered by a "safe harbor"
are relegated to general principles of law, which provide that they are
enforceable if found to be reasonable.17

The legislature intended the Act to strike a fair balance between the
interests of the employer and the employee. For example, the new defini-
tion of "employee" distinguishes the ordinary employee from the type of
"high impact" employee who more properly should be able to enter into a
restrictive covenant. 8 The safe harbor provisions of the Act expressly ad-
dress only the high impact employee. 1' The Act's enunciation of clear
guidelines for the permissible scope of restrictive covenants is expected to
encourage compliance with those guidelines and to help employees. In ad-
dition, the legislature created a clarification procedure for the benefit of
those employees who are subject to restrictive covenants. 20 This optional
procedure may help eliminate the concerns about marginal overbreadth
or vagueness raised by some restrictive covenants.

13. See, e.g., Nunn v. Orkin Exterminating, 256 Ga. 558, 350 S.E.2d 425 (1986); Orkin
Exterminating v. Walker, 251 Ga. 536, 307 S.E.2d 914 (1983); Orkin Exterminating v. Pel-
frey, 237 Ga. 284, 227 S.E.2d 251 (1976).

14. As one lawyer said, "we are poorly served by the imposition of an exterminating
company model on this body of law." CORPORATE & BANKING LAW SECTION, STATE BAR OF
GEORGIA, WHITE PAPER ON COVENANTS NOT TO COMPET, 4 n.15 (June 15, 1986) [hereinafter
WHrTE PAPER].

15. Nunn v. Orkin Exterminating, 256 Ga. 558, 350 S.E.2d 425 (1986).
16. O.C.G.A. § 13-8-2.1(b)-(d) (Supp. 1990).
17. Id. § 13-8-2.1(a).
18. Id. § 13-8-2.1(c)(1)(B). See infra text accompanying notes 58-61.
19. O.C.G.A. § 13-8-2.1(b)-(d) (Supp. 1990).
20. Id. § 13-8-2.1(f).
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I. LEGISLATIVE BACKGROUND AND STATUTORY CONTEXT

Historically, Georgia law has distinguished "partial restraints of trade,"
which are enforceable, from "general restraints of trade," which are
"against the policy of the law" and thus unenforceable.2 1 Consequently,
the format of the Act is to identify certain types of "partial restraints of
trade." In other words, the Act is a legislative determination that re-
strictive covenants are reasonable and hence "partial restraints of trade,"
rather than unreasonable and hence "general restraints of trade."

The distinction between "partial restraints of trade" and "general re-
straints of trade" is linked indirectly to the Georgia Constitution's prohi-
bition of "any contract or agreement which may have the effect of or
which is intended to have the effect of defeating or lessening competi-
tion."28 Although the constitutional provision seems very open-ended,
neither the Georgia Constitution nor the statutory prohibition against
''general restraints of trade" prohibit all laws that may in some fashion
restrain trade24 Any contract that does not violate the public policy of
the state, and is reasonable will be considered a partial restraint of trade
and should be upheld.2 The primary consideration in dealing with re-
strictive covenants is the public interest,26 which the Act attempts to
serve and protect. The Georgia General Assembly clearly declared the
public policy of Georgia in the Act.27 The legislature has expressly pro-
vided that restrictive covenants that conform to stipulated conditions are
supported by Georgia's public policy and should be upheld. 8

Regarding the reasonableness of the Act's provisions, the balance of
this Article explains the rationale of the Act and the careful thought the

21. Georgia has long prohibited contracts in "general restraint of trade" pursuant to
O.C.G.A. § 13-8-2(a)(2) (1982 & Supp. 1990).

22. O.C.G.A. § 13-8-2.1(a) (Supp. 1990).
23. GA. CONST. art. 1I, § 6, para. 5 provides in relevant part: "(c) the General Assembly

shall not have the power to authorize any contract or agreement which may have the effect
of or which is intended to have the effect of defeating or lessening competition, or encourag-
ing a monopoly, which are hereby declared to be unlawful and void."

24. See, e.g., City of Calhoun v. North Ga. Elec. Membership Corp., 233 Ga. 759, 213
S.E.2d 596 (1975).

25. Griffin v. Vandegriff, 205 Ga. 288, 294-95, 53 S.E.2d 345, 349 (1949).
26. Id. at 294, 53 S.E.2d at 349.
27. O.C.G.A. § 13-8-2.1(a) (Supp. 1990).
28. Id. The Georgia Supreme Court has held that the judiciary should defer to legislative

pronouncements of public policy. Barge v. Camp, 209 Ga. 38, 47, 70 S.E.2d 360, 366 (1952).
The legislation is itself a pronouncement of public policy. "The criticism of a statute duly
enacted by the Legislature of this state, upon the ground that it is void because contrary to
public policy, is without merit." Id., 70 S.E.2d at 367 (citing Lott v. Board of Educ., 164 Ga.
863, 866, 139 S.E. 722, 723-24 (1927)); see also Integon Indem. Corp. v. Danal Ins. Co., 256
Ga. 692, 353 S.E.2d 186 (1987).
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legislature gave to its formulation. In most instances, the substantive pro-
visions of the Act (namely the delineation of the safe harbors) are consis-
tent with, and sometimes narrower than, prior law.2 Modifications to the
law made by the Act tend, as a whole, to resolve conflicts or gaps in au-
thority or to reverse relatively short-term directions by the courts.30 The
Act signals a change in the direction of the pendulum of enforcement, but
such change has always occurred, dictated by commercial realities.31

29. It might be misleading to compare the Act to individual cases previously decided
because, as stated by the Georgia Supreme Court, the three-part test of time, territory, and
scope of activity has always been merely a "useful tool" rather than "an arbitrary rule" for
analysis. Watson v. Waffle House, Inc., 253 Ga. 671, 673, 324 S.E.2d 175, 178 (1985).

30. Many of the technicalities of prior law have become legally relevant only within the
past twenty years, often as departures from prior precedents. For example, it was not until
1972 that the Georgia courts clearly rejected any possibility of partial enforcement of over-
broad post-employment covenants. Compare Rita Personnel Servs. Int'l v. Kot, 229 Ga. 314,
191 S.E.2d 79 (1972) (no blue pencil) with Kessler v. Puritan Chem. Co., 213 Ga. 845, 102
S.E.2d 295 (1958) (blue pencil). Only in 1981, did the courts find that covenants not to
solicit customers needed an express territorial limitation. Compare Guffey v. Shelnut & As-
socs., 247 Ga. 667, 278 S.E.2d 371 (1981) (required) with Kirshbaun v. Jones, 206 Ga. 192, 56
S.E.2d 484 (1949) (not required), overruled by Fuller v. Kolb, 238 Ga. 602, 278 S.E.2d 517
(1977).

The courts themselves have shifted direction rather dramatically at times. It is remarka-
ble that the Georgia courts only just recently concluded that a post-employment covenant
could even cover the whole state of Georgia. See Barry v. Stanco Communications Prods.,
Inc., 243 Ga. 68, 71, 252 S.E.2d 491, 494 (1979) ("the interests of the state will be better
served by judging the reasonableness of the territorial restrictions considering the nature of
the business involved, and the facts surrounding each case"). Before 1979, the law was in-
consistent regarding whether such a covenant could ever be enforced outside Georgia. Com-
pare Orkin Exterminating v. Dewberry, 204 Ga. 794, 51 S.E.2d 669 (1949) (no), overruled by
Stanco, 243 Ga. at 68, 252 S.E.2d at 491 with Turner v. Robinson, 214 Ga. 729, 107 S.E.2d
648 (1959) (yes).

31. Consider the early development of this area of law. The assumption that restrictive
covenants should cover a confined area of very limited expanse is a vestige of ancient times,
when a merchant or farmer truly could have no legitimate interest in limiting competition
outside his community. In Mitchel v. Reynolds, 1 P. Wins. 181, 24 Eng. Rep. 347 (Q.B.
1711), Lord Parker dismissed as unreasonable covenants insufficiently limited in territory,
terming them "general" restraints, "of no benefit to either party," and "only oppressive."
Id. at 182, 24 Eng. Rep. at 348. The characterization was said to apply to "all cases of
general restraint throughout England; for what does it signify to a tradesman in London,
what another does at Newcastle?" Id. at 190-91, 24 Eng. Rep. at 350. Later precedent in
England made it clear that the rule of season should control, rather than adherence to par-
ticular assumptions regarding time or territory. Homer v. Graves, 7 Bing. 735, 743, 131 Eng.
Rep. 284, 287 (C.P. 1831) (validity determined by "whether the restraint is such only as to
afford a fair protection to the interests of the party in favour of whom it is given, and not so
large as to interfere with the interests of the public"); Nordenfelt v. Maxim Nordenfelt
Guns & Ammunition Co., 1894. App. Cas. 535, affg 1893 1 Ch. 630 (C.A. 1892).
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The text of the Act draws partly from Florida's 1953 no-compete stat-
ute. 2 The Act also draws from the proposal contained in the White Paper
on Covenants Not to Compete (the "White Paper")3 3 prepared by the
Corporate and Banking Law Section of the State Bar of Georgia.3 4 On
January 16, 1990, shortly before the general assembly began session, the
Legislative Advisory Committee of the State Bar of Georgia passed a res-
olution in favor of legislation on this subject as a means of straightening
out the law. 5

The Act was the product of a very extensive consideration and frequent
revision in the Georgia General Assembly. Representative Pete Robinson
introduced the earliest version of the Act in the House Judiciary Commit-
tee in 1989. That version was drawn almost verbatim from the White Pa-
per. The House Judiciary Committee moved to table the Act until the
1990 session so that it could receive further study and possibly undergo
simplification. In the 1990 session, Representative Denmark Groover in-
troduced a significantly changed version of the Act. Over a period of three
months, the Act was overhauled no fewer than four times: twice in a spe-
cial subcommittee of the House Judiciary Committee, once in a special
subcommittee of the Senate Judiciary Committee, and finally in confer-
ence. Ultimately, the House unanimously passed the Act, but the Senate
fell two votes short of unanimity. The Governor signed the Act into law
on April 12, 1990.

The proviso that partial restraints of trade are enforceable "so long as
otherwise lawful," which is repeated several times in the Act,3" avoids
conflict with other federal and state laws that may affect restrictive cove-
nants. For example, normal defenses to the validity or enforceability of
any contract continue to apply, such as a claim of discharge because of a
total breach. 7

The Act, in its substantive provisions, provides safe harbors for three
different categories of restrictive covenants: sale of business covenants, 38

post-employment covenants,39 and in-term covenants.' This Article will

32. 1953 Fla. Laws 28,048 (codified as amended at FLA, STAT. ANN. § 542.33 (Harrison
Supp. 1989)).

33. WHITE PAPER, supra note 14.
34. The Corporate and Banking Law Section of the State Bar of Georgia first issued the

White Paper in 1984 and adopted it in 1986.
35. The Legislative Advisory Committee of the State Bar of Georgia determined in Jan-

uary 1990 that it was outside the scope of the authority and purpose of the State Bar to
take a position on the substance of the proposed legislation, but it unanimously resolved in
favor of the legislative clarification and resolution of the subject matter.

36. O.C.G.A. § 13-8-2.1(a), (g) (Supp. 1990).
37. Id. § 13-5-10.
38. Id. § 13-8-2.1(b)(1)(F).
39. Id. 13-8-2.1(c)(1)(E).
40. Id. § 13-8-2.1(d).

1990]
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discuss these individually in Parts II, III, and IV. Most of the changes in
the law deal with its drafting and remedial provisions, discussed in Part
V. Part VI addresses the retroactive application of the Act, and Part VII
provides a brief practical perspective on all the changes.

II. SALE OF BUSINESS COVENANT

Historically, Georgia law has considered the "covenant ancillary to the
sale of a business" as separate from all other restrictive covenants. 1 The
Act preserves this distinction.2 The Act's treatment of sale of business
covenants is based closely on existing law, with some clarification added
primarily through the definitions of "seller" and "sale.""3

One area of confusion resolved by the Act is the identification of who
may enter into a sale of business covenant: that is, who counts as a
"seller"?" The Act divides "sellers" into controlling shareholders and
management employees.' 5 Treating a controlling shareholder as a seller is
rather obvious, but the definition of "controlling interest" provides a
more objective test for the type of person considered a controlling share-
holder."' As to the category of management employees included in the
definition of "seller," prior decisions clearly demonstrate that an em-
ployee may sometimes enter into a sale of business covenant without be-
ing a controlling shareholder.47 Whether additional factors, such as spe-
cial bargaining power on the part of the employee, ,also had to be present
for the employee to be bound by a sale of business covenant (as opposed
to the lesser post-employment covenant) was unclear under prior law.' 8

41. See, e.g., Watkins v. Avnet, Inc., 122 Ga. App. 474, 177 S.E.2d 582 (1970).
42. O.C.G.A. § 13-8-2.1(b)(2) (Supp. 1990).
43. Id. § 13-8-2.1(b)(1)(E), (b)(1)(G).
44. Id. § 13-8-2.1(b)(1)(G).
45. Id.
46. Id. § 13-8-2.1(b)(1)(D). A "controlling interest" is basically 25% of the equity of the

business, or a lesser interest sufficient to provide the seller with at least $500,000 in the sale.
Id.

47. See Annis v. Tomberlin & Shelnut Assocs., 195 Ga. App. 27, 392 S.E.2d 717 (1990);
Reed v. Eastern Elec. Apparatus Repair Co., 194 Ga. App. 650, 391 S.E.2d 472 (1990). Sur-
prisingly, a number of people providing comments to the legislature believed that all share-
holders, but no non-shareholder employees, should be eligible to be bound by sale of busi-
ness covenants. The recommendation was rejected in the house version of the Act, accepted
in the senate version of the Act, then ultimately rejected in conference because it was out of
step with prior law as well as customary business practice. The recommendation also
seemed subject to abuse in the case of junior employees who own token stock.

48. Compare White v. Fletcher/Mayo/Assocs., 251 Ga. 203, 303 S.E.2d 746 (1983) (ques-
tion of bargaining power of management employee) with Dalrymple v. Hagood, 246 Ga. 235,
271 S.E.2d 149 (1980) and Insurance Center, Inc. v. Hamilton, 218 Ga. 597, 129 S.E.2d 801
(1963) (no such question addressed).

[Vol. 42
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The Act resolves this uncertainty by stating that, in order to be bound
properly by a sale of business covenant, the employee should be a man-
agement employee who receives additional consideration in connection
with the sale.4 9 In the case of both controlling shareholders and manage-
ment employees, the Act presumes that there is a substantial enough con-
nection to the goodwill of the business and often enough bargaining
power to warrant the person or entity's entering into a sale of business
covenant.

The definition of "sale" makes it clear that any type of acquisition is
eligible for a sale of business covenant.50 The treatment of a sale of a
controlling interest as a type of "sale," including by redemption, recog-
nizes that an ownership transfer may be sizeable enough to justify a sale
of business covenant, even though an acquisition technically does not oc-
cur. Corporate restructuring through the further investment in a com-
pany, the formation of employee stock ownership plans (ESOP), and the
sale of a controlling stock interest by one shareholder to another, are but
a few examples of transactions in which purchasers or lenders may de-
serve protection of their interest and the goodwill of the business in
which they have invested.

The Act's guidelines regarding the permissible scope of activity, dura-
tion, and territory of a sale of business covenant are comparable to prior
law. Thus, the covenant may cover any activities conducted by the sold
business. 1 The covenant may be as broad as the area where the business
operated at the time of sale plus the area where the business may be
expected to expand within a reasonable time thereafter.5 2 The covenant
may extend for any reasonable period of time.13

49. O.C.G.A. § 13-8-2.1(b)(1)(G)(ii) (Supp. 1990). The Act also provides that "affiliates"
related to a controlling shareholder or management employee may also be considered a
"seller." Id. § 13-8-2.1(b)(1)(G)(iii). This is necessary to avoid circumvention of the sale of
business covenant and comports with current practice. The definition of "affiliate" is based
on similar concepts in O.C.G.A. § 14-2-1110 (1989). It is possible that prior law would per-
mit noncontrolling shareholders or uncompensated management employees to be treated as
a "seller" who could enter into a sale of business covenant, but the Act has the virtue of
providing a clear rule that assures enforceability where appropriate.

50. Id. § 13-8-2.1(b)(1)(E) (Supp. 1990).
51. See Day Cos. v. Patat, 403 F.2d 792, 794 (5th Cir. 1968), cert. denied, 393 U.S. 1117

(1969) (similar standard under prior law).
52. Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95, 99, 259 S.E.2d 47, 50 (1979); accord

Hood v. Legg, 160 Ga. 620, 128 S.E. 891 (1925) (similar standard under prior law).
53. No reported decision under Georgia law absolutely required that a sale of business

covenant contain a temporal limitation in order to be enforceable, although few practition-
ers rely on the absence of such a requirement. See Orkin Exterminating v. Dewberry, 204
Ga. 794, 803, 51 S.E.2d 669, 675 (1949), overruled by Barry v. Stanco Communication
Prods., Inc., 243 Ga. 68, 252 S.E.2d 491 (1979).

19901
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I1. POST-EMPLOYMENT COVENANT

Three typical forms of restrictive covenants are collected together as
post-employment covenants: the covenant prohibiting competition,
known colloquially as the "no-compete covenant"; the covenant prohibit-
ing solicitation of former customers, known colloquially as the "nonsolici-
tation covenant"; and the covenant prohibiting recruitment of personnel,
known colloquially as the "no-hire covenant." The adjective "post-em-
ployment" may be something of a misnomer in this context because
"post-employment covenants" are defined (consistent with prior law)"4 as
including restrictions that apply after termination of partnerships,
franchises, distributorships, sales agency agreements, and licenses, as well
as following employment.I

A separate set of definitions applies for post-employment covenants.
The definition of "employer" makes it clear that a post-employment cov-
enant may protect an employer's successor-in-interest.5 The inclusion of
majority owners of a business in the definition also covers parent-subsidi-
ary and similar arrangements in which the parent company enters into, or
is identified as a beneficiary of, an employment agreement with a subsidi-
ary's employee."

A unique feature of the Act, captured in the definition of "employee,"
is that the "safe harbor" for post-employment covenants pertain only to
"high-impact" persons who enter into such a covenant. 8 These high-im-
pact persons include: (1).key employees; (2) research and development
personnel in possession of significant confidential information;" (3) other
persons in possession of selective or specialized skills, learning or abilities,
customer contacts, or customer information; and, (4) parties to a partner-
ship agreement, franchise, distributorship, license, or sales agency agree-
ment. 0 The Act presumes that the "employee" in each of these categories
has more bargaining power to contract freely or protect his interests than
other personnel normally would. The definition also recognizes the likeli-
hood of there being a legitimate purpose for the post-employment cove-
nant, since each category is associated with a substantial business inter-

54. See Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95, 259 S.E.2d 47 (1979); Redmond v.
Royal Ford, Inc., 244 Ga. 711, 261 S.E.2d 585 (1979); T.V. Tempo, Inc. v. T.V. Venture, Inc.,
244 Ga. 776, 262 S.E.2d 54 (1979).

55. O.C.G.A. § 13-8-2.1(c)(1)(E) (Supp. 1990).
56. Id. § 13-8-2.1(c)(1)(C).
57. Id.
58. Id. § 13-8-2.1(c)(1)(B).
59. It should be noted that confidential information" is referred to throughout the Act,

as opposed to "trade secrets." The broader term was suggested by a number of intellectual
property lawyers as less likely to be constrained by developments in trade secret law.

60. O.C.G.A. § 13-8-2.1(c)(1)(B) (Supp. 1990).

[Vol, 42
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est. The definition of "employee" expressly excludes "ordinary
employees" who lack the special skills, knowledge, or contacts that typi-
cally justify a post-employment covenant."

The definition of "termination" provides, in a roundabout way, that a
post-employment covenant may be less enforceable in the event of a ter-
mination of a relationship "without cause."6 2 The Act provides that the
circumstances of a termination "without cause" may provide a basis for
limiting remedies or even denying enforcement.8 Generally, this is consis-
tent with prior law.64 The Act further provides, however, that certain in-
stances of termination are not considered "without cause" for this pur-
pose.65 Examples include retirement, termination with severance pay, and
an employee's refusal to accept an offer of extended employment."

Each of the three categories of "post-employment covenants" has its
own guidelines for reasonableness, as described below.

A. No-Compete Covenant

The treatment of no-compete covenants in the Act is similar in princi-
ple to prior law." As prior law held, the covenant should include an ex-
press territorial limitation, and the territory should be limited to the ar-
eas where the employee was working at the time of termination." This
may include any area where operations were performed, supervised, or
assisted in, or where customers with whom the employee dealt or became
acquainted were present.e9 In the same vein, the activities prohibited by

61. Id. This seems redundant with the prior list and was not intended to exclude any-
thing already expressly included, but the legislative sponsors desired the express exclusion
for emphasis.

62. Id. § 13-8-2.1(c)(1)(G).
63. Id.
64. See Puritan/Churchill Chem. Co. v. McDaniel, 248 Ga. 850, 286 S.E.2d 297 (1982).
65. O.C.G.A. § 13-8-2.1(c)(1)(G) (Supp. 1990).
66. Id. The treatment of "termination" was introduced in the second draft that passed

through the House Judiciary Committee, where several legislators thought the issue had to
be addressed in the interest of fairness. The senate later eliminated the distinction between
"for cause" and "without cause" instances of "termination" on the grounds that the Georgia
courts had given it little significance in the past and would find it hard to apply the distinc-
tion in the future. The compromise of preserving the distinction but carving out significant
parts of the normal meaning of "without cause" was worked out in conference.

67. Id.
68. Wulfhorst v. Hudgins & Co., 231 Ga. 170, 172, 200 S.E.2d 743, 745 (1973); accord

Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 236 S.E.2d 266 (1977) (similar standard
under prior law).

69. Though the Georgia courts have clearly shown disdain toward post-employment cov-
enants covering large territories, nothing under Georgia law has ever prohibited extensive,
even nationwide, coverage. See, e.g., Thomas v. Coastal Indus. Serv., 214 Ga. 832, 108 S.E.2d
328 (1959); Johnson v. Lee, 243 Ga. 864, 257 S.E.2d 273 (1979). The presumption that a no-
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the covenant should bear a reasonable relation to the activities previously
carried on by the employee during his employment.70 A two-year duration
is presumably valid.7 1

B. Nonsolicitation Covenant

Although nonsolicitation covenants are always less restrictive than no-
compete covenants, many observers have found the Georgia courts even
harsher and more erratic in dealing with them.72 The Act eliminates sev-
eral highly criticized requirements that the Georgia courts imposed on
nonsolicitation covenants.7

The Act describes the nonsolicitation covenant in a way that expressly
permits the covenant to prohibit both solicitation and acceptance of busi-
ness from prior customers.74 Several decisions have held that the distinc-

compete covenant is valid if it pertains to the area of the employee's responsibilities has
never been limited by the size of the area. See Schultz, 239 Ga. at 183, 236 SE.2d at 267
(presumption stated); Pierce v. industrial Boiler Co., 252 Ga. 558, 559, 315 S.E.2d 423, 424
(1984).

It can be questioned why the size of the area covered by a no-compete covenant should be
treated as especially important. Evidence shows that employees are primarily inhibited by
being unable to compete in their local vicinity, whereas more remote areas are of less desira-
bility to them. Employers, by contrast, are more and more committed to large-scale mar-
kets. Consider the reasoning in Harwell Enters. v. Heim, 276 N.C. 475, 173 S.E.2d 316
(1970), in which the North Carolina Supreme Court stated:

Because of the increased technical and scientific knowledge used in business
today, the emphasis placed upon research and development, the new products and
techniques constantly being developed, the nation-wide activities (even world-
wide in some instances) of many business enterprises, and the resulting competi-
tion on a very broad front, the need for such restrictive covenants to protect the
interests of the employer becomes increasingly important. If during the time of
employment new products are developed and new activities are undertaken, rea-
son would require their protection as well as those in existence at the date of the
contract, and to a company actually engaged in nation-wide activities, nation-wide
protection would appear to be reasonable and proper.

173 S.E.2d at 320.
70. O.C.G.A. § 13-8-2.1(c)(2) (Supp. 1990). Wesley-Jessen, Inc. v. Armento, 519 F. Supp.

1352, 1357 (N.D. Ga. 1981); Uni-Worth Enters. v. Wilson, 244 Ga. 636, 639, 261 S.E.2d 572,
574 (1979) (similar standard under prior law).

71. O.C.G.A. § 13-8-2.1(c)(6) (Supp. 1990). Georgia law has previously not indicated any
clearly preferred amount of time for a no-compete covenant, so practice has ranged from six
months to three and even five years. Johnson, 243 Ga. at 865, 257 S.E.2d at 275; Stewart v.
American Home Mut. Life Ins. Co., 107 Ga. App. 105, 129 S.E.2d 367 (1962); Shirk v. Loftis
Bros., 148 Ga. 500, 505, 97 S.E. 66, 68 (1918). As a presumption, the two-year standard may
be rebutted. Beckman v. Cox Broadcasting Corp., 250 Ga. 127, 296 S.E.2d 566 (1982) (plac-
ing significance in six-month limitation).

72. See supra note 8.
73. See infra text accompanying notes 74, 79 & 80.
74. O.C.G.A. § 13-8-2.1(c)(3) (Supp. 1990).
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tion is important in determining enforceability. 75 Other decisions ignored
the distinction and enforced covenants covering both types of dealing.'6

The Act rejects the importance of the distinction.7 The worst that can be
said about prohibiting an employee from accepting business from former
customers is that the covenant is a little like a no-compete covenant. Fur-
thermore, proving solicitation has always been elusive since evidence of it
blurs so easily into acceptance.' 8

The Act eliminates any requirement that geographic area be stated in a
nonsolicitation covenant. The requirement of an express territorial limita-
tion in a nonsolicitation covenant was peculiar to Georgia law. Many ob-
servers, including at least one federal court, have criticized the require-
ment as being contrary to reason.'9 People unfamiliar with Georgia law on
the matter have always been surprised by the requirement. An implicit
territorial limitation seems obvious since the covenant deals only with
pre-existing customers wherever they may be. Obviously, in a mobile
economy equipped with rapid transportation, cross-country communica-
tion, and international competition, territory ceases to have intrinsic im-
portance with respect to individual customers.

The Act settles 'a further conflict in authority by providing that a non-
solicitation covenant should apply only to customers with whom the em-
ployee had "material contact."80 "Material contact" is defined broadly to
include not only direct business dealings, but also acquaintance through
confidential information, and any connection through sales commissions
received by the employee.81 The Act provides that a nonsolicitation cove-
nant that is silent about such a limitation should be construed to be sub-
ject to the limitation anyway, and this construction should normally

75. Windsor-Douglas Assocs. v. Patterson, 179 Ga. App. 674, 347 S.E.2d 362 (1986);
Singer v. Habif, Arogeti & Wynne, P.C., 250 Ga. 376, 297 S.E.2d 473 (1982); see also Cobb
Family Dentistry, P.C. v. Reich, 259 Ga. 450, 383 S.E.2d 891 (1989).

76. Nunn v. Orkin Exterminating, 256 Ga. 558, 350 S.E.2d 425 (1986); Whaley v. Alco
Standard Corp., 253 Ga. 5, 315 S.E.2d 654 (1984).

77. See O.C.G.A. § 13-8-2.1(c)(3) (Supp. 1990).
78. During legislative consideration of the Act, several witnesses criticized the Act as

treating "acceptance" and "solicitation" in the same way, but several legislators responded
that the difference is too easily obscured to be meaningful.

79. Merrill Lynch, Pierce, Fenner & Smith v. Stidham, 658 F.2d 1098, 1101 (5th Cir.
Unit B Oct. 1981).

80. O.C.G.A. § 13-8-2.1(c)(3) (Supp. 1990). Compare Singer v. Habif, Arogeti & Wynne,
P.C., 250 Ga. 376, 297 S.E.2d 473 (1982) (under prior law, nonsolicitation covenant could
apply only to customers with whom employee previously dealt) with Cobb Family Dentistry
v. Reich, 259 Ga. 450, 383 S.E.2d 891 (1989).

81. O.C.G.A. § 13-8-2.1(c)(1)(D) (Supp. 1990).
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prove to be consistent with the intent of the parties.82 Three years is pre-
sumed to be a reasonable duration for a nonsolicitation covenant.8 3

C. No-Hire Covenant

The treatment of the no-hire covenant 8 under the Act is consistent
with prior law. The courts have upheld no-hire covenants that cover both
active recruiting and passive hiring efforts, and no limitation on territory
has previously been required.85 Three years is also presumed to be a rea-
sonable duration for a no-hire covenant.86

IV. IN-TERM COVENANT

The Act's separate treatment of in-term covenants, restrictions that ap-
ply during the course of a business relationship or transaction, resolves a
conflict of authority in Georgia law that had received scant attention.
Several decisions in franchise and other areas previously clouded the
question of whether post-employment rules also apply to in-term cove-
nants.87 There seems little reason to apply the same rules. Exclusivity
provisions, prohibitions against conflicts of interest, and similar restric-
tions are typical and easily justified elements of many ongoing business
relationships, and they are far less susceptible to abuse than post-employ-
ment covenants.88 The Act, therefore, distinguishes in-term restrictions
and provides that these restrictions are enforceable as long as they pro-
mote or protect the purpose or subject matter of the agreement or deter
conflict of interest. 9 If this test is satisfied, the restriction is valid regard-
less of whether it contains "any specific limitation upon scope of activity,
duration, or territory . . "90

82. Id. § 13-8-2.1(c)(3).
83. Id. § 13-8-2.1(c)(6).
84. Id. § 13-8-2.1(c)(4).
85. Kern Mfg. Corp. v. Sant, 182 Ga. App. 135, 355 S.E.2d 437 (1987); Lane Co. v. Tay-

lor, 174 Ga. App. 356, 330 S.E.2d 112 (1985).
86. O.C.G.A. § 13-8-2.1(c)(6) (Supp. 1990).
87. Cheese Shop Int'l v. Wirth, 304 F. Supp. 861 (N.D. Ga. 1969); Owens v. RMA Sales,

Inc., 183 Ga. App. 340, 358 S.E.2d 897 (1987); Shanco Int'l, Ltd. v. Digital Controls, Inc., 169
Ga. App. 184, 312 S.E.2d 150 (1983); Wedgewood Carpet Mills v. Color-Set, Inc., 149 Ga.
App. 417, 254 S.E.2d 421 (1979).

88. Similar restrictions are 'considered inherent in the agency aspect of an employment
relationship. Koch v. Cochran, 251 Ga. 559, 307 S.E.2d 918 (1983); Franco v. Stein Steel &
Supply Co., 227 Ga. 92, 179 S.E.2d 88 (1970).

89. O.C.G.A. § 13-8-2.1(d) (Supp. 1990).
90. Id.
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V. CONSTRUCTION AND ENFORCEMENT

Because so many of the problems of prior law lay with the technical
drafting requirements created by the courts, the Act provides several
guidelines intended to lessen this burden. In this regard, the general ap-
proach of the Act appears to (1) resolve all ambiguities in favor of the
narrower construction, and (2) seek out the most reasonable and practical
meaning that might have been sought under the covenant. Simply stated,
the courts should not strain to find overbreadth when they legitimately
can avoid it.

A. Meaning of "Competition"

In several instances, the Act permits a restrictive covenant to prohibit
an employee from dealing only with "competitive" activities, products, or
services.9' To avoid any doubt that "competition" should be given a prac-
tical construction, the Act provides that competitive products or services
may be "the same as or similar to" those of the employer.2' Similarly, in
the instances when a restrictive covenant is required to contain a descrip-
tion of the activities, products, or services it prohibits,9" the description
can be generalized as long as the employee has "fair notice of the maxi-
mum reasonable scope" of the restriction.9

B. The Moving Target

The Act solves the "Catch 22" requirement created under prior law.
Prior law provided that a no-compete covenant must state with specificity
the activities and territories covered by the covenant, but the covenant
could not be enforced if such activities or territories later proved overin-
clusive in any respect.9 5 This requirement effectively forced the drafts-
man to choose between an underinclusive description that would not take
account of possible future changes in worksite or scope of responsibility,
and an overinclusive description that would identify every possible place
an employee might be working and every possible position he might hold

91. Id. § 13-8-2.1(c)(2) ("competitive activities" may only be prohibited by no-compete
covenant); Id. § 13-8-2.1(c)(3) ("competitive products and services" may only be prohibited
by nonsolicitation covenant).

92. Id. § 13-8-2.1(e)(1).
93. Id. § 13-8-2.1(c)(2) (any "competitive activities" prohibited by no-compete covenant

must be described). Note that a nonsolicitation covenant is not required to describe the
competitive products and services that it prohibits because the covenant is implicitly so
limited. Id. § 13-8-2.1(c)(3).

94. Id. § 13-8-2.1(e)(1).
95. E.g., Orkin Exterminating v. Pelfrey, 237 Ga. 284, 227 S.E.2d 251 (1976); Jarrett v.

Hamilton, 179 Ga. App. 422, 346 S.E.2d 875 (1986).
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at the time his employment terminates. For example, a research manager
frequently moves from project to project. How can this be anticipated
with any degree of specificity without risking serious overbreadth?

The specificity requirement penalized the employer of a mobile and
versatile work force. The requirement was always questionable: as long as
an employee knows he can be prohibited only from doing the same thing
he is doing at the same place, he can easily ascertain where he is consid-
ered to be working and what he is considered to be doing at any point in
time. By easing the specificity requirement, the Act loosens the notorious
"in any capacity" rule. Until 198596 Georgia courts generally held that a
no-compete covenant that prohibited an employee from doing something
"in any capacity" was void because the employee may have been pre-
cluded from performing an entirely different function for a company that
coincidentally carried on the same type of business.97 This often resulted
in a tortured interpretation of the parties' intent because usually the par-
ties intended only to deal with the narrow line of business or functions in
which the employee was involved.'8

The "in any capacity" rule resulted in inordinate hair-splitting by the
courts. For example, a prohibition against engaging "in the business of
selling and processing floors, ceilings, partitions and related trades""
could easily be read as relating solely to the activities of selling and
processing. The Georgia Supreme Court held, however, that the prohibi-
tion was overbroad because it could conceivably be read to cover other
things.100 For similar reasons, the court set aside as overbroad a covenant
in which an employee agreed not to "either directly or indirectly, as prin-
cipal, agent, servant or otherwise, carry on or engage in the business of

96. In the 1985 decision of National Teen-Ager Co. v. Scarborough, 254 Ga. 467, 330
S.E.2d 711 (1985), the court permitted parol evidence to be admitted to interpret a prohibi-
tion "not to compete ... in any manner.., nor to engage in any like or similar business."
Id. at 467, 330 S.E.2d at 712. This was an implicit abandonment of the "in any capacity",

rule.
97, E.g., McNeal Group, Inc. v. Restivo, 252 Ga. 112, 311 S.E.2d 831 (1984).
98. See, e.g., Redmond v. Royal Ford, Inc., 244 Ga. 711, 715, 261 S.E.2d 585, 588 (1979)

(per curiam) (reasoning that the pertinent covenant not to compete, entered by car sales-
man, might prevent him from becoming a mechanic); Orkin Exterminating v. Pelfrey, 237
Ga. 284, 287, 227 S.E.2d 251, 253 (1976) (Hill, J., concurring) (observing that an employee
transferred to Timbuktu for twenty years would still be unable to compete in Atlanta for
two years after his return under the terms of the pertinent restrictive covenant); Dixie Bear-
ings v. Walker, 219 Ga. 353, 357, 133 S.E.2d 338, 341 (1963) (reasoning that covenant not to
compete, entered by a bearings salesman, could prevent him from working as a truck driver
or night watchman).

99. Wilson v. Center Bros., 250 Ga. 156, 156, 296 S.E.2d 589, 589 (1982).
100. Id. at 157, 296 S.E.2d at 590.
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carpet and upholstery cleaning and dyeing . . . ."101 Both of these viola-
tions of the "in any capacity" rule were likely inadvertent; they were ob-
viously irrelevant to how the employer wanted to enforce the covenant,
and the rule truly became a trap for the unwary.

The new rule of construction established by the Act has the purpose of
accomplishing the more likely intent of the, parties by requiring a nar-
rower interpretation of the covenant. Under the Act, "[a]ctivities, prod-
ucts, or services shall be considered sufficiently described if a reference to
the activities, products, or services is provided and qualified by the
phrase 'of the type conducted, authorized, offered, or provided .... ' "102

Therefore, considering the previous example of the research manager, it
should be adequate to refer to "chemical research of the type conducted
at the time of termination" or similar language.103 Further, a good faith
estimate of possible changes that may occur in the scope of employment
or worksite is not automatically invalid if it ultimately proves to be over-
inclusive, even though the extraneous parts may not be enforced.'04

C. Clarification

The Act changes enforcement procedures in two major respects. First, a
procedure is introduced whereby an employee can demand from his cur-
rent or prior employer: (1) copies of any existing restrictive covenants, (2)
clarification of any ambiguity present in existing covenants, or (3) refor-
mulation of any existing covenants considered to be overbroad.' 3 Even in
the absence of such a request, an employer may independently take the
initiative to provide clarification or reformulation with respect to existing
covenants.'0 6

The effect of clarification or reformulation is most comparable to a
waiver. Either voluntarily or on demand, an employer relinquishes unnec-

101. Fields v. Rainbow Int'l Carpet Dyeing & Cleaning Co., 259 Ga. 375, 375-76, 380
S.E.2d 693, 693 (1989).

102. O.C.G.A. § 13-8-2.1(e)(2) (Supp. 1990).
103. These provisions were extensively debated in the legislature. While some witnesses

urged greater specificity, others contended that specificity could be harmful to employees
because it encouraged overinclusive detail and speculation. The example was cited by the
latter group of selling insurance. It was argued that "insurance" might not be specific
enough if only "life insurance" was involved, "life insurance" might give way to "term life
insurance," "term life insurance" might give way to "group term life insurance," and so
forth. In the end, the employee might well be better served by a descriptive reference to
"insurance of the type be sold within one year of termination of employment," since in such
an instance the ratchet falls in place on its own as may be appropriate. This view prevailed
the Act.

104. O.C.G.A. § 13-8-2.1(e)(2) (Supp. 1990).
105. Id. § 13-8-2.1(f)(1)-(2).
106. Id. § 13-8-2.1(f)(3).

1990]
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essary or unwanted parts of the covenant for the benefit of the employee.
Since the employee is entitled to insist on clarification or reformulation,
this avoids any appearance of one-sidedness and may curtail abuses that
could result if overbroad covenants were routinely implemented in reli-
ance on the safety net that such a waiver could provide. Though it is not
explicit in the Act, unconscionably overbroad covenants probably could
not be salvaged by clarification or reformulation just as they cannot be
salvaged by the "blue pencil" provisions of the Act.'"

This procedure can help the parties resolve, short of litigation, misun-
derstandings about restrictive covenants. It serves to encourage reasona-
ble accommodation between the parties prior to any court action. The
procedure also blunts any incentive to challenge the enforceability of re-
strictive covenants on the basis of insignificant technicalities or irrelevant
hypothetical situations since such irrelevancies clearly will be eliminated
through clarification or reformulation. Finally, since the employee may
request clarification at any time during or after employment, this may
help overcome past concerns that a restrictive covenant's coverage be ab-
solutely clear on its face.108 An employer's failure to respond to a proper
demand may limit the enforceability of an existing covenant, particularly
if the covenant is unclear or overbroad. 10 9

D. Enforcement

The Act sets out several important principles that determine enforce-
ment procedures and remedies. The Act contains an express presumption
that injunctive relief is an appropriate remedy for the enforcement of a
restrictive covenant."' The Act codifies an entirely new "blue pencil"
rule."' Under the new blue pencil rule, a court may grant partial enforce-
ment of any overbroad restrictive covenant, unless the overbreadth ren-
ders the covenant "so clearly unreasonable and overreaching in its terms
as to be unconscionable.""' This is similar, but not identical, to the prin-
ciple that previously applied to the overbroad sale of business cove-

107. Id. § 13-8-2.1(g)(1).
108. The procedure was proposed in the house version of the bill, deleted in the senate

version, and ultimately restored in Conference. The house sponsors felt the procedure was
an important means of self-help for employees so that employees would always be equipped
to demand a more reasonable position on any restrictive covenants by which they are
bound.

109. O.C.G.A. § 13-8-2.1(f)(4) (Supp. 1990).
110. Id. § 13-8-2.1(g)(1).
111. Id.
112. Id. There was no discussion of what unconscionability would cover, though the Act

probably provides an adequate definition in its own terms-"clearly unreasonable and over-
reaching" at the inception of the agreement.

[Vol. 42
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nants.13 According to the Act, this standard is one of partial enforcement
and not severability.11 4

Since the early 1970s, the Georgia courts refused to apply any blue pen-
cil rule to overbroad post-employment and nondisclosure covenants." 5 In
this respect, Georgia differed from a great number of other jurisdictions
that do provide partial enforcement for overbroad covenants. Georgia
courts assumed that an overbroad covenant was not the subject of bar-
gaining, consideration, or substantial reliance that deserved to be pro-
tected, rather it was a product of overreaching and bad faith that should
be penalized. This assumption was often incorrect. The proliferation of
decisions setting aside restrictive covenants on technical grounds made
the "all or none" rule particularly harsh. These objections should now be
cured." 6

E. Severability of Restrictive Covenant

Georgia law has previously provided for separate review and enforce-
ment of four groups of covenants: (1) sale of business covenants;" 7 (2)
nondisclosure covenants;" 8 (3) no-hire covenants;" 9 and, (4) no-compete
covenants combined with nonsolicitation covenants.20 The Act subdi-
vides the last category by separating no-compete covenants from nonso-

113. Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95, 259 S.E.2d 47 (1979).
114. O.C.G.A. § 13-8-2.1(g)(1) (Supp. 1990).
115. Rita Personnel Servs. Int'l v. Kot, 229 Ga. 314, 191 S.E.2d 79 (1972) (4-3 decision).
116. Several practitioners have viewed the exceptionally broad language in the Rita Per-

sonnel Servs. Int'l v. Kot, 229 Ga. 314, 191 S.E.2d 79 (1972) as labelling the "blue pencil"
rule unconstitutional. This is difficult to accept for several reasons. First, the Georgia courts
in the past did apply a blue pencil to post-employment covenants, without apparent in-
fringement of any constitutional prohibition. Kessler v. Puritan Chem. Co., 213 Ga. 845, 102
S.E.2d 495 (1958). Overbroad sale of business covenants, which frequently create the same
or even greater burdens, have always been partially enforced in Georgia. See, e.g., Jenkins v.
Jenkins Irrigation, Inc., 244 Ga. 95, 259 S.E.2d 47 (1979); Hood v. Legg, 160 Ga. 620, 128
S.E. 891 (1925). Second, the opinion in Rita reveals that the decision was based on public
policy considerations. 229 Ga. at 317-18, 191 S.E.2d at 81; see also Durham v. Stand-By
Labor of Georgia, Inc., 230 Ga. 558, 562, 198 S.E.2d 145, 149 (1973) (court rejected blue
pencil "in view of policy considerations militating against the adoption of this theory").
Finally, as recognized by the greater. weight of authority in all other jurisdictions, it is diffi-
cult to argue that all instances of overbreadth should be punished by depriving the em-
ployer of .any protection of his commercial interests. The New Jersey Supreme Court in
overruling the prior rejection of a blue pencil rule stated "an employer may act in full good
faith and nonetheless may still find that the terms of the noncompetitive agreement are
later judicially viewed as unnecessarily broad." Solari Indus., Inc. v. Malady, 55 N.J. 571,
264 A.2d 53 at 56 (1970).

117. 244 Ga. 95, 259 S.E.2d 47 (1979).
118. Nolan v. Meyners-Robinson Co., 246 Ga. 49, 268 S.E.2d 656 (1980).
119. Lane Co. v. Taylor, 174 Ga. App. 356, 330 S.E.2d 112 (1985).
120. Crowe v. Manpower Temporary Servs., 256 Ga. 239, 347 S.E.2d 560 (1986).
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licitation covenants for purposes of review and enforcement. 2 1 The Act
considers each covenant sufficiently different in terms of operation and
purpose to merit the distinction.

F. Loss or Forfeiture Provisions

Georgia law historically provided that "golden handcuff" or "bad boy"
provisions, which provide for the loss or forfeiture of deferred compensa-
tion or other benefits in the event of competition, but do not prohibit
competition, are not restrictive covenants and, while disfavored, are en-
forceable as written.1 2 2 Georgia law enforces forfeiture provisions in defer-
ence to the parties' true intent under their agreement. This rule is pre-
served in the Act.'2

The Act gives close attention to the treatment of loss or forfeiture pro-
visions when they are combined with restrictive covenants. Under the
Act, the combination of an otherwise valid loss or forfeiture provision
with an otherwise valid restrictive covenant does not impair the validity
of either. 2 4 Since both are valid, both should be subject to enforcement.
In effect, the loss or forfeiture provision should be treated literally,
whether standing alone or combined with a valid restrictive covenant.

The Act reverses a few recent Georgia decisions that were encroaching
on this rule. In the past few years, the courts called into question whether
a restrictive covenant could ever be reasonable if it were combined with a
forfeiture provision.12 5 In addition, last year the Georgia Supreme Court
held that such a forfeiture provision would be per se unenforceable if
combined with a restrictive covenant found to be unenforceable for any
reason. 1

20 To deprive an employer of enforcement of an overbroad no-
compete covenant, and then simultaneously set aside a forfeiture provi-
sion, would result in requiring the employer to support the employee in
competition. This result is obviously highly inequitable. It also creates an
incentive for the employee to attack the no-compete covenant. The Act
provides that any lawful forfeiture provision is enforceable even if there is

121. O.C.G.A. § 13-8-2.1(0(2) (Supp. 1990).
122. Shandor v. Wells Nat'l Servs. Corp., 478 F. Supp. 12 (N.D. Ga. 1979); Sheppard v.

Columbus Packaging Co., 146 Ga. App. 202, 245 S.E.2d 887 (1978); Brown Stove Works, Inc.
v. Kimsey, 119 Ga. App. 453, 167 S.E.2d 693 (1969). The court stated in Equitable Loan &
Sec. Co. v. Waring, 117 Ga. 599, 599, 44 S.E. 320, 320, that "[w]hile forfeitures are not
unlawful, the law does not favor them, and all ambiguities in a contract are to be resolved
against their existence."

123. O.C.G.A. § 13-8-2.1(g)(3) (Supp. 1990).
124. Id.
125. Kem Mfg. Corp. v. Sant, 182 Ga. App. 135, 355 S.E.2d 437 (1987).
126. A.L. Williams & Assoc. v. Faircloth, 259 Ga. 767, 386 S.E.2d 151 (1989).

[Vol. 42



1990] RESTRICTIVE COVENANT ACT 21

an enforceable or unenforceable restrictive covenant between the
parties.

1 2 7

VI. APPLICABILITY

The Governor signed the Act on April 12, 1990, and it took effect on
July 1, 1990. It is possible, however, that the courts may regard the Act as
instructive of public policy even before the effective date. The Act ex-
pressly provides that "[a]s a statement of public policy, this Act shall
have general applicability to the fullest extent permitted by law. '12

The Act applies by its terms to all existing contracts and remedial ac-
tions, whether they originated before or after the effective date of the
Act.12 9 On balance, and as a matter of policy, the interest of providing
enforcement of restrictive covenants on reasonable terms appeared to
predominate. From the standpoint of any Georgia constitutional prohibi-
tion against retroactive laws,130 no substantial "vested right" is im-
paired;2 1 the Act merely eliminates penalties or forfeitures that are not
constitutionally vested,132 and is primarily remedial in its scope and pur-
pose.1 3

3 From the standpoint of both federal 3 4 and state"38 constitutional
prohibitions against impairment of contracts, no impairment exists

127. O.C.G.A. § 13-8-2.1(g)(3) (Supp. 1990).
128. Id. § 13-8-2.
129. Ferrero v. Associate Materials, Inc., No. 1:90-CV-841-JTC (N.D. Ga. Oct. 11, 1990)

(appeal pending); accord Jackson & Coker, Inc. v. Rooney, No. 90-A-03654-5 (Gwinnett Sup.
Ct. Nov. 29, 1990) (retroactivity found to be intended, but determined to be impermissible
with respect to reformulation procedure and partial enforcement remedy); contra Alalof v.
Cohen-Walker, Inc., No. 90-RCCV-143 (Richmond Sup. Ct. Aug. 30, 1990) (because retroac-
tive application is not absolutely clear, the Act applies prospectively only).

130. GA. CONST. art. I, § 1, para. 10 provides "no . . . retroactive law . . . shall be
passed."

131. A retroactive law is only unconstitutional if it impairs a substantial vested right.
Bullard v. Holman, 184 Ga. 788, 792, 193 S.E. 586, 588 (1937). The decision in Bullard
clearly provides that the elimination of technical defenses to enforceability previously avail-
able to a contract party does not deprive that party of vested rights. "'The right which the
curative or repealing act takes away in such a case is the right in the party to avoid his
contract, a naked legal right which it is usually unjust to insist upon, and which no constitu-
tional provision was ever designed to protect."' Id. at 793, 193 S.E. at 589 (quoting Ewell v.
Daggs, 108 U.S. 143, 151 (1883)); see also Balker, Wilcox & Co. v. Herndon, 17 Ga. 568
(1855).

132. The Georgia courts have held there is no vested right in a forfeiture or penalty.
E.g., Southern Discount Co. of Georgia v. Ector, 246 Ga. 30, 268 S.E.2d 621 (1980) (loan
contracts retroactively cleansed of usury problem); Ehrman v. Manning, 177 Ga. App. 442,
339 S.E.2d 652 (1986).

133. As stated by the Georgia Supreme Court, "[tihe rule with reference to retrospective
statutes has been repeatedly held . . . to be limited to substantive rights and not to the
remedy." Walker Elec. Co. v. Walton, 203 Ga. 246, 249, 46 S.E.2d 184, 187 (1948). A retroac-
tive statute may be remedial, and thus constitutional, even when it provides for a remedy
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where, as here, the law "removes the taint of illegality and thus permits
enforcement. ' '13 In other words, the enforcement of a contract has never
been considered equivalent to the impairment of a contract for constitu-
tional purposes.

37

Because public policy is at the core of the law of restrictive covenants,
the courts should cut a wide berth to the legislature's determination. The
legislature is far better equipped than the judiciary to consider relevant
facts, provide balanced rules, and determine how best to protect the pub-
lic interest.'3  Finally, because this field of law has been so extensively
regulated by the courts and because the law has been in a state of flux for
so long, further changes in direction should not be considered beyond
constitutional limits.

VII. CONCLUSION

Because the Act is very complex, it is difficult to describe completely. It
has not changed the need for individual counseling with respect to em-
ployment agreements. In a number of instances, the Act has created dis-
tinctions or requirements that had not previously existed. For example,
the new clarification procedure M deserves close attention as a means for
self-help by employers or employees who encounter overbroad restrictive
covenants. In some cases, as in the definition of "employee" for purposes
of the post-employment covenant, 14 these new elements of the law may
draw their own controversy.

Because of the fact-intensive nature of the setting of restrictive cove-
nants, there will never be a satisfactory "standard form" that will comply

when none previously existed. Pritchard v. Savannah St. & Rural Resort R.R., 87 Ga. 294,
13 S.E. 493 (1891).

134. U.S. CONST. art. I, § 10.
135. GA. CONST. art I, § 1, para. 10.
136. Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 431 n.9 (1934) (citing Ewell v.

Daggs, 108 U.S. 143 (1883); Bullard v. Holman, 184 Ga. 788, 193 SE.2d 586 (1937)).
137. Accord Gross v. U.S. Mortgage Co., 108 U.S. 477 (1883); Satterlee v. Matthewson,

27 U.S. 380 (1829); Zeigler v. Kansas Life Ins. Co., 120 Kan. 252, 243 P. 272 (1926).
138. An established rule of statutory construction in Georgia is that all statutes carry a

strong presumption of constitutionality. Luther v. State, 255 Ga. 706, 342 S.E.2d 316 (1986);
Lasseter v. Georgia Pub. Serv. Comm'n, 253 Ga. 227, 319 S.E.2d 824 (1984); Culpepper v.
Veal, 246 Ga. 563, 272 S.E.2d 253 (1980) ("the authority of the courts to declare [legislation]
void will never be resorted to, except in a clear and urgent case"); City of Atlanta v.
MARTA, 636 F.2d 1084 (5th Cir. 1981). "[B]ecause the General Assembly is presumed to
intend all laws it enacts to be constitutional, the courts will choose a constitutional con-
struction which realizes that intent." Bartow County Bank v. Bartow County Bd. of Tax
Assessors, 251 Ga. 831, 833, 312 S.E.2d 102, 104 (1984).

139. O.C.G.A. § 13-8-2.1(f)(1)-(4) (Supp. 1990).
140. Id. § 13-8-2.1(c)(1)(B).
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with Georgia law. Instead, the individual circumstances of an employer,
its personnel, and its competition must be taken into account for restric-
tive covenants to be drafted properly. The immediate lesson of the Act is
that existing restrictive covenants should be re-examined and hiring prac-
tices should be adjusted to conform to the new laws. Hopefully, in the
long term, employers, employees, and the courts will view the covenants
with enough seriousness to use them conscientiously, on a fully informed
and negotiated basis, to promote the business climate of the State.




