
The Art of Impeachment

by J. Vincent Aprile, II*

Impeachment is more than a cross-examination technique; impeach-
ment is often a criminal defense lawyer's only weapon against the prose-
cution's case-in-chief. Impeachment is not a trial tactic or strategy that
often can be extemporaneously employed to undermine a prosecution wit-
ness's believability. When impeachment, regardless of the mode or tech-
nique, is a significant part of the defense strategy, defense counsel must
begin to build the context of the impeachment, at the latest, during voir
dire and, at the earliest, no later than pretrial motion practice.

Often a key factor in the strategy of impeachment may be the defense
approach to pretrial motion practice. In a motion in limine, the defense
may, for example, seek to prohibit on due process grounds the testimony
for the prosecution of a paid informant because the witness's bias or mo-
tive to lie, generated by governmental financial incentives, has totally
tainted his credibility. When the defense intends to focus its trial im-
peachment strategy on the state's bias or motive to lie because of the
witness's status as a paid informant, a motion in limine seeking an abso-
lute prohibition on the prosecution's right to call that particular witness
highlights for the judge the witness's impeachment vulnerability, regard-
less of the court's ruling on the in limine motion.

In this way, the pretrial hearing is the overture to the drama of cross-
examination that orients the judge both to the-deficiencies in the credibil-
ity of the particular prosecution witness, and to defense counsel's need
for latitude in the examination of the witness. Even if the pretrial motion
is lost on the merits, the litigation of the issue of the witness's believabil-
ity, whatever the basis, will* condition the court to appreciate that the
witness's credibility is a pivotal issue in the trial.
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Pretrial evidentiary hearings are also valuable opportunities to generate
on the record the testimonial inconsistencies, opinions, and attitudes that
are often the most fruitful source of impeachment. Trial defense counsel
must use creativity and resourcefulness to create, through sophisticated
motion practice, valid legal grounds to examine in detail key prosecution
witnesses at pretrial hearings. The only limitations on these opportunities
are those imposed by counsel's imagination, legal knowledge, and degree
of unfamiliarity with the facts of the specific case.

For example, the defense learns that a prosecution witness to the
shooting has been exposed by the investigating officer to the codefend-
ant's confession that inculpates the defendant as to intent and motive.
Counsel for the defendant may elect to move for total exclusion of the
testimony of the particular witness on the grounds of improper police or
prosecutorial contamination. The evidentiary hearing on such a motion
would give the proponent great latitude to probe the different versions of
the incident given by the witness both prior to and after exposure to the
codefendant's prejudicial out-of-court statement. At such a hearing, de-
fense counsel could explore the witness's initial feelings about the inci-
dent and the degree to which the codefendant's comments colored or
erased those initial perceptions.

Failing to obtain a judicial ban on the testimony of the witness, the
defense lawyer has, nevertheless, developed on the record an exhaustive
account of the prior statements of the witness, complete with self-analysis
and first person editorial comment. The evidence adduced at the hearing
may also provide the factual basis for a limited or cautionary admonition
to insure that the jury weighs the testimony in the proper context. Even
more mundane motions, such as those for bail reduction or suppression of
an eyewitness identification, provide the same opportunities for generat-
ing and capturing on the record potential impeachment material.

Defense counsel should pay close attention to the ritualistic jury orien-
tation normally employed by each trial judge in order to advise quickly
and effortlessly the potential jurors about the specifics of each particular
case. Usually trial judges rely upon a set format, either self-devised or
furnished by a central court administrator, that contains key blanks to
change to fit each individual defendant and his alleged offenses. While
these fungible orientation routines vary from judge to judge, individual
judges tend to employ the same basic script in every criminal trial. The
reasons for this approach are obvious. The set format is convenient, com-
fortable, and cautious. Such a device requires no rewrites, no rehearsals,
and no reversals.

Prior to trial, the criminal defense lawyer must learn the trial judge's
normal jury orientation soliloquy and take pains to adapt it to present
the defense perspective on the case including, where appropriate, the
prime ingredients of a successful impeachment of the key prosecution
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witness. By submitting before trial an amended or altered judicial jury
orientation that is tailored to the defense theory of the case, defense
counsel is often able to persuade the court to use the new version since it
too may be shown to be as convenient, comfortable, and cautious as the
court's standard.

During voir dire, defense counsel should probe the venire to learn how
these potential jurors assess credibility in situations excerpted from their
daily lives. Voir dire, even in the most lenient jurisdictions, cannot and
should not provide sufficient time and opportunity to re-educate the
venirepersons to concepts and principles alien to their normal morals and
ethics. Instead, the defense voir dire must expose those members of the
venire who lack appreciation of accepted human values, such as honesty,
candor, and truth. The comments and reactions of a bigoted, unjust, or
opinionated venireperson merely provide ,a standard by which other pro-
spective jurors can determine the acceptability of their own feelings and
principles.

Conversely, a venireperson's explanation of how and why she would
disbelieve a neighbor's accusation of wrongdoing against her child or re-
ject a subordinate's denial of thievery at the office merely lends a com-
mon sense imprimatur to the defense impeachment planned for certain
prosecution witnesses. Such an exchange between defense counsel and a
venireperson transforms impeachment-a legal ritual-into a universally
accepted method of lie detecting.

After the jury is selected and sworn, the preliminary instructions, ten-
dered by the defense and given at that point by the judge; must contain
clear, concise, and intelligible statements of the legal principles (common
sense approaches) used by people in their daily lives to sort out the mis-
taken and the liars from the honest and accurate reporters of human
events. Armed with instructions or marching orders from the impartial
judge, the jurors are prepared, emotionally and intellectually, for their
task of finding the truth and exposing falsehood and error.

As the defense opening statement unfolds, the law and the facts of each
impeachment of a prosecution witness are intertwined into the story of
this particular defendant's case, because that information is part and par-
cel of the evidence and issues in the case-at least from the defense per-
spective. When impeachment of one or more prosecution witnesses is an
integral aspect of the defense theory, credibility questions must be cata-
logued as key issues of fact and law that merit prominent mention in the
defense opening statement and an importance comparable to the prosecu-
tion's delineation of the factual and legal elements of the charged offense.

Fortunately, because the defenseopening statement always follows that
of the prosecution, defense counsel has the government's remarks in
opening statement as admissions to justify counsel's belief that the State
will call a particular witness to prove a particular point. Armed with that
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minimal amount of information, counsel for the accused may legally and
ethically advise the jury of the planned defense impeachment of that wit-
ness and of its significance in undermining the truthfulness of that
testimony.

Unless the element of surprise is vital to the defense impeachment of a
prosecution witness, counsel for the accused should inform the jury in the
opening statement of the reasons for disbelieving the State's key witness
or witnesses-motive, bias, prior felony conviction, and prior inconsistent
statements, to name but a few. While this advance billing may cause the
prosecutor to attempt to diffuse these problems during direct examina-
tion of the suspect witness by confronting these weaknesses head on, such
a prosecutorial tactic only lends more prominence to the government's
failure to disclose these difficulties in its opening statement and serves to
validate the defense suspicions about this witness's credibility by reason
of the prosecution's concern about the impending impeachment.

Demonstrative evidence, whether the basis for impeachment or only a
visual aid to dramatize the impeachment, should not necessarily be saved
for the denouement of the impeachment. Often the actual evidence and
the visual aids should be unwrapped, displayed, and incorporated into the
defense presentations as early as voir dire and opening statements. Of
course those items may be employed by the defense even when the evi-
dence has been premarked or labeled as a prosecution exhibit.

A jury that is told and shown, before any witnesses are called, that the
key prosecution witness on three prior occasions has given three different
descriptions of his assailant, as illustrated on the chart or overlay, will
anxiously await this proof and expectantly speculate on the prosecution's
rejoinder. When the evidence or visual aid is employed during the im-
peachment phase of the cross-examination, the jury will harken more eas-
ily back to the prediction made in voir dire or opening statement in much
the same way the audience at a musical or the symphony recalls the mel-
ody as previewed in the overture when it is performed in its entirety.
Finally, the resurrection of that evidence or visual aid during the defense
closing argument will rejuvenate the memory of both the foretelling of
the impeachment and the actual cross-examination itself.

Perhaps the most important benefit of this technique is that the indi-
vidual juror's speculation regarding how the prosecutor should counter
these dramatic inconsistencies often will be beyond the ability of the
prosecutor in a given case. In such a situation, the prosecutor's actual
means of rehabilitation will pale in comparison to those techniques con-
jured and conjectured by the jurors. From such disappointments, reason-
able doubt may germinate.

The ,art of impeachment requires the advocate to devote particular at-
tention to the unique traits and foibles of the individual witness being
cross-examined. A witness's particular physical mannerisms and vocal in-
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tonations are excellent fodder for dramatically illustrating to the jury
that the witness is aware that he has been caught in a lie or an obvious
exaggeration. When confronted with a prosecution witness who intently
gazes at the jury and talks directly to them throughout the direct exami-
nation, defense counsel should pay particular attention to the witness's
physical behavior as he begins to realize the impeachment is undermining
the credibility of his testimony. If, for example, the witness under the
duress of discussing his prior inconsistent statements begins to look away
from the jury, lower his head, and talk to the floor, the cross-examiner
should use polite but firm stage directions to reinforce for the jury this
abrupt metamorphosis. Asking the witness to please address his answers
to the jury as he did when the prosecutor was questioning him is one
simple and proper method of alerting the jurors to the change in the wit-
ness's demeanor.

As with any tactic, such a request may alert the witness as well as the
jury to his telltale mannerisms and cause the witness to mask that behav-
ior if possible. Once aware of the available options, defense counsel must
weigh the advantages and disadvantages of a particular tactic almost in-
stantaneously and then commit to a course of action with full knowledge
that no stratagem is foolproof and without a downside.

The types of outward physical manifestations of stress, anxiety, and
outright lying are virtually beyond enumeration, but counsel can enhance
his awareness of the diversity of these traits by keeping current on body
language literature, by studying potential prosecution witnesses both in
and out of court prior to the actual trial, and by insuring that defense
investigators include such observations in their reports. When the defense
team includes a psychologist or sociologist, that expertise should also be
tapped for witness behavior assessment.

When selecting a mode of impeachment, such as bias or motive, for use
against a particular prosecution witness, defense counsel must always
consider whether any defense witnesses are subject to impeachment on
the same or very similar grounds. In such a situation, defense counsel
must analyze the importance of the defense witness's credibility to the
overall defense case and the necessity of using the same mode of im-
peachment to discredit a specific prosecution witness. If the government
witness is susceptible to impeachment. on a variety of grounds and the
real impact of the cross-examination will be generated by multiple or cu-
mulative impeachment, the prosecutor's meager attempt at demonstrat-
ing the defense witness's bias through friendship or family ties may actu-
ally reinforce the validity of the defense cumulative impeachment of a
key government witness.

Of course an unpredictable but possible ancillary effect of vigorous de-
fense impeachment of a vital government witness is that the prosecutor
will simply decline to impeach any defense witness on any comparable
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ground rather than lend credence to the defense tactics and arguments.
The prosecution is most likely to use this tactic when impeachment is the
very keystone of the defense theory of the case.

In preparing the impeachment of a government witness, defense coun-
sel should consider the theme of the cross-examination. What word,
phrase, or sentence will capture and label for the jurors the thrust of this
defense examination? Themes, such as "witch-hunt," "getting even," or
"you'll do anything for money," are examples of ways to characterize for
the jury the real thrust of the defense cross-examination. These verbal
flags may be firmly implanted in the language of the actual examination
or simply employed at other stages of the trial to portray the substance of
the questioning.

In a comparable manner, counsel should abstract a preliminary vocabu-
lary of each examination. There are two distinct approaches to assem-
bling such a vocabulary that usually are combined in one technique. The
vocabulary of the examination may be extracted from the witness's own
prior remarks, whether documented, verbatim records, or the undocu-
mented recollections of other people. By using the witness's own words
and phrases, the examiner has an increased likelihood that the witness
will readily agree to the language in the question. Additionally, this tech-
nique avoids the possible jury criticism that the lawyer is putting words
in the witness's mouth since the language is compatible with the witness's
vocabulary on direct examination.

The second method of formulating the vocabulary of the examination is
to select words and phrases that not only 'effectively convey the exam-
iner's point of view but also parallel both the language and the substance
of the witness's prior testimony to this jury. Obviously this latter tactic
gives the examiner greater latitude in choice of words and phrases, but
provides a restraint on the lawyer's verbosity. In actuality, the examiner's
vocabulary is an amalgamation of these two methods in which the exam-
iner employs both the witness's own words and the defense lawyer's ex-
trapolated version of the witness's everyday speech.

In conjunction with the theme and vocabulary of the examination, de-
fense counsel should also select the word or phrase the jury should use
during deliberation as a synonym, or more appropriately, an eponym for
the witness. Terms such as "dealer," "compulsive liar," "snitch," "hon-
estly mistaken," and "manipulator," when warranted, become juror short-
hand for names and occupations of the impeached prosecution witnesses.
By selecting the appropriate label for the witness in advance of the cross-
examination, defense counsel has established a goal or objective for the
impeachment-to provide the jury with sufficient reasons to see the wit-
ness as a "snitch" or just "honestly mistaken."

Because of the dynamics of the courtroom, counsel must realize that
the best laid plans may not come to fruition. Consequently, defense coun-
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sel must be prepared for impromptu adjustments of themes, vocabularies,
and eponyms generated by unanticipated developments at trial.

Perhaps the most overlooked aspect of impeaching a witness is the
technique of "closing the doors." As the old adage reads, it is too late to
close the barn door after the stock has wandered away. In the realm of
cross-examination, it is too late to negate, undermine, or disparage a wit-
ness's excuses for his prior inconsistent statements after the witness has
given those excuses to the jury. In this situation, the cross-examiner as-
sumes power and control by anticipating the excuses or rationalizations
the witness will regurgitate once caught in the throes of impeachment.
With that type of advanced knowledge of the witness's probable excuses,
the examiner, well before the actual impeachment process begins, must
close the doors or avenues of escape while the witness is not on guard.

If the examiner intends to impeach a witness by the blatant omissions
in his prior testimony or report, the questioner must slowly and carefully
draw a picture of the witness as a thorough, careful person who routinely
commits all aspects of important information to his memory or to written
reports. This type of "door closing" can never be achieved by having the
witness adopt the examiner's general conclusions about the witness or the
witness's normal practices and routines. Such conclusions, even though
readily conceded by the witness, are easily disbelieved or discounted by
jurors. Instead, the examiner must elicit details and rationales which will
convince the jury that the witness always acts in a responsible and careful
way when recalling or memorializing information.

The cross-examiner must invest considerable time in the process of
"closing doors" to guarantee that these escape routes cannot be routinely
reopened without undermining the witness's believability. The factual de-
tails drawn from the witness's own life experiences become the proof that
supports the defense lawyer's contention in closing argument that the
government witness would never have omitted these essential details from
his earlier report or testimony because such a lapse would be totally out
of character for this person.

The door closing must be subtle. Regardless of the amount of witness
control inherent in the form of the questioning, the witness will be alerted
and will normally balk when the "door closing" telegraphs why the exam-
iner wants these apparently innocuous concessions from the witness.
When the witness is told in a highly controlled question that you always
include all important information in your report, the witness is likely to
see exactly where the questioner is going and begin to challenge the valid-
ity of the examiner's conclusion.

Instead, the examiner backs away from the desired conclusion and
searches for the undeniable common ground between the witness and the
examiner so that initial agreement comes effortlessly. If the essence of the
witness's involvement in the case does not concern his occupation, the
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examiner may wish to question about the duties and routines of the wit-
ness at work. Knowledge of the witness's job responsibilities and work
performance coupled with a smattering of flattery will often allow the
questioner to paint the desired portrait of the witness in the work envi-
ronment as a careful observer and a methodical reporter who would never
omit important data from a written or oral report.

Often overlooked is the offensive use of the cautionary or advisory ad-
monition to insure that the jury appreciates the dynamics of the im-
peachment techniques employed against a particular witness. It is rudi-
mentary evidence law that a trial judge has a duty to admonish the jury
of the purpose of evidence admitted to impeach the credibility of a wit-
ness. When impeachment evidence has been placed before the jury, it is
in the interest of the defendant that the jury be given guidance on the use
they may make of such evidence.

Neither courts nor counsel should presume that jurors "intuitively" will
understand the legal principles governing impeachment evidence. It
should not be a matter of speculation whether the jurors in a given case
were aware that a prior inconsistent statement by a witness is a legitimate
basis for not believing that witness at all.

Without the judge's imprimatur by admonition, the jury may well as-
sume that impeachment by bias or motive is nothing but an unfair and
inappropriate attack on the character of the well-meaning government
witness. Many litigators would undoubtedly argue the impeachment of a
witness should be done so artfully that, standing alone, without editorial
comment, the jurors would collectively disbelieve the impeached witness.
But even when the examination itself generates such devastation to the
integrity of a witness, a juror may still question whether this line of im-
peachment was a legitimate means of undermining a government wit-
ness's truthfulness and accuracy.

Ideally, the trial judge should give the impeachment admonition at the
conclusion of the witness's testimony and before a new witness has taken
the stand. Defense counsel may request that the judge give the admoni-
tion to the jury at the conclusion of the testimony but before the witness
has vacated the witness stand. There is a dramatic effect generated by the
silent witness, sitting silently before the jury, as the judge recites the rea-
sons why the jury is permitted by law to disbelieve his sworn testimony.
This juxtaposition of silent witness and judicial commentary not only
provides the jurors with an objective context for evaluating the witness's

'testimony but also serves as a judicial summation of the various bases for
disbelieving the particular witness.

For this reason, defense counsel should tender a defense-drafted admo-
nition for each mode of impeachment employed successfully against a
particular witness. When multiple theories of impeachment are advanced

[Vol. 42



IMPEACHMENT

against an individual witness, the judicial admonition becomes a "laundry
list" of why this person'is not to be believed or trusted in this litigation.

In drafting the ideal defense admonition on any mode of impeachment,
defense counsel should strive to personalize the admonition and trans-
form the language from a generic statement of evidence law to a particu-
larized comment on the specific testimony of an individual witness. In its
most helpful form, the admonition employs the witness's name and the
specifics of his impeachment.

Frequently, a trial judge or prosecutor will decry the giving of such an
admonition at the conclusion of each affected witness's testimony. They,
will argue that the general credibility instructions given, ideally, prior to
opening statements and at the end of the trial provide suitable guidance
to the jurors without reiterating those legal principles after each examina-
tion where the evidentiary issue arose. The very fact that the court and
the prosecutor are willing to have the substance of the admonition
presented to the jury in either or both the preliminary instructions or the
final instructions, is a concession that the substance of the admonition is
correct, and that the jurors need direction in the matter. Certainly the
jury's need for this evidentiary advice is the greatest at or near the time
when the testimony in question is presented. From the perspectives pro-
vided by educational and communication sciences, it makes little sense to
rely on the jury's collective memory of either the preliminary instructions
or the impeachment itself to insure that the jury properly applies the'
correct evidentiary principles to the right factual pattern as revealed by
testimony and other evidence. The danger that the jury will misperceive
the law and misuse evidence is the greatest at the time the jury is first
learning the facts in question.

It is axiomatic that the final instructions to the jury, which include the
substantive law instructions on offenses, lesser included offenses, and de-
fenses, must contain a component that addresses the credibility issues
raised in the course of a trial. At that point, defense counsel must tender
jury instructions which attempt to mongrelize the abstract statements of
the law of impeachment with the specific names of impeached witnesses,
their testimonial idiosyncracies, and the various legal grounds for dis-
trusting their specific statements while on the witness stand. The final
credibility instructions must be broad -enough to cover the impeachment
of both prosecution and defense witnesses under the umbrella of a partic-
ular mode or modes of impeachment. Nevertheless, counsel should strug-
gle to insure that those credibility instructions, by actual names or partic-
ularized circumstances, comfortably fit the defense reliance on multiple
theories of impeachment, and adhere on first hearing to those targeted for
impeachment by the defense.

During the final argument, defense counsel must resurrect from the ju-
rors' recollections of the trial those moments of defense cross-examina-
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tion when prosecution witnesses were exposed as untrustworthy or unbe-
lievable by virtue of various impeachment modes. Here defense counsel
must vividly recall each of the impeaching scenarios by resorting to the
theme and vocabulary of each examination, as well as the physical and
emotional mannerisms of the government witness under the stress of im-
peachment. In this way, the defense's skillfully edited version of the trial
focuses the jury's attention on the reality of the impeachments, allowing
the jurors to reaffirm their skepticism and cynicism about the testimony
of certain prosecution witnesses.

As the defense lawyer weaves the theme of deceit, deception, and dis-
honesty into closing argument, the jury is able to dismiss the sworn testi-
mony of key government witnesses solely because the believability of that
testimony has been shattered through defense cross-examination. Im-
peachment employs a realistic strategy to emphasize and dramatize to the
jury, both in law and common human experience, the witness's lack of
integrity by revealing his past conduct, comments, opinions, motivations,
and interests. Thus, impeachment, artfully done, insures that even the
most experienced government witness "can't hide his lying eyes."


