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I. INTRODUCTION

Being skillful in the courtroom is not the same as being persuasive.
Persuasion is more than going through the rituals at the various stages of
the trial and more than conducting a skillful cross-examination or open-
ing statement. Persuasion only occurs when an attorney designs and
presents a credible, positive, coherent, logical, and fact oriented theory to
the jury with the intention of obtaining a defined result in the defense of
a criminal case-the not guilty verdict.

Effectively communicating the theory or analysis of the defense is es-
sential to obtaining the not guilty verdict. Without an effective theory,
there is no credibility. Without credibility, the trial is but a futile exercise
before your client goes to prison. An effective theory is one that obtains
results. It is credible and positive.

American attorneys all too frequently present negative theories to ju-
ries. For instance, arguing that the case against the client has not been
proven beyond a reasonable doubt presents a negative defense. In con-
trast, arguing that the client is innocent presents a positive defense.

A defense based upon the theory that the prosecution has failed to
prove each and every element of the offense beyond a reasonable doubt
has no power. No juror wants to "let off" a person they believe to be
guilty simply because the prosecution has not proven each and every ele-
ment beyond a reasonable doubt. Once in awhile, however, the jury will
acquit (once in awhile the slot machine in Las Vegas "pays off"). Occa-
sionally, allegations that the government "has not proven this" or "has
not proven that" may be effective, but consistent use of that defense will
more often put a smile on the prosecutor's face. Establishing that your
client is innocent, establishing that they have the wrong man, or estab-
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lishing that they are mistaken about the client's intent is much more per-
suasive and powerful than a negative defense.

The defense that works is a theory-centered defense. It is a defense
that contains depth beyond such shallow theories as self-defense, consent,
or mistake. It reaches the emotions or connects with the gut instincts of
the jury. It is a defense that contains segments which are all related to
one another and is free from inconsistent facts. A theory-centered defense
withstands the prosecutor's challenge that the jury cannot believe the de-
fense because it is inconsistent with the truth. It integrates each fact nec-
essary to the success of the case and results in the jury knowing that your
case is the truth.

The theory begins to appear during the first interview with the client.
Sometimes the theory stands out like a sore thumb. At other times, the
initial interview may leave the lawyer confused about the core of the de-
fense. At this time the lawyer also begins to sense those emotions that are
at the center of the case. "What feels good?" "What turns your stom-
ach?" "What facts do you like?" "What facts give you a sense of
trouble?"

The most dependable asset of any creative, effective lawyer is her intui-
tion. Law school, for the most part, downplays the utilization of, and reli-
ance on, gut instinct. Great lawyers have learned to trust these feelings
and go with their instincts. As you learn the facts from your client and
read the discovery materials, police and agent reports, consider your reac-
tion. How you react to the events described is the best clue to how the
jury will react to what happened. Juries decide cases based on those emo-
tions with which they do or do not associate. The success of the defense is
directly related to the extent the juror relates to the client's reactions,
decisions, and feelings in the case.

An excellent method for planning your theory of defense is to begin
with instructions. Although this is a backward approach, when the attor-
ney conceptualizes the case in reverse, the case will go together much eas-
ier and the rest of the preparation will flow from this foundation.

II. INSTRUCTIONS

Start with the instructions. Upon what ground is the court going to tell
the jury they may base their acquittal? If they want to acquit, but do not
have an instruction that gives them permission to do so, you can kiss that
great defense goodbye. If you do not find the instruction you want, keep
looking at the case law. Look in other jurisdictions if necessary. If you
still do not find the instruction you want, make up one, but be sure you
have the case law to support it. Several cases support the proposition that
the failure to give a requested instruction on a theory of defense, which is
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supported by law and has some foundation in evidence, constitutes re-
versible error.'

III, CLOSING ARGUMENT

Next go to the closing. If you wait to prepare the closing argument un-
til after you have completed the rest of the case, you are too late. The
effective closing is what you give if everything in the case goes just the
way you want it to go. Your goal must be clear before completing the rest
of the preparation. Ask yourself what you want to say to the jury when
you stand to give them the reason for finding your client not guilty.

Say this ideal closing to yourself, and go over it in your mind on the
Way to work. Review the theory of defense in detail. Determine the facts
upon which you want to rely, and give your closing, or at least a synopsis
of it, to nonlawyers who are willing to listen objectively. You can use law-
yers, but lawyers generally have too much law school influence to under-
stand how the jury will see the case. Practice your closing argument on
the waitress, the cab driver, or the person next to you at the diner. These
are people who can provide you with emotional reactions to the case.
Their gut level reaction to the facts will give you insight that is genuine,
clear, and honest.

The jury will believe some facts in the case no matter what you or the
prosecutor do. These are the facts beyond change. The theory of defense
cannot contradict these facts. No theory can survive if it is inconsistent
with the facts beyond change.

As you prepare the case, you frequently find a defense that you like
and would be comfortable arguing to the jury. But if a closing argument
based on that defense contradicts the facts the jury is going to believe,
forget it. Choose a defense that is consistent with the facts beyond change
and go with that defense. You will not be sorry. You may not like the
consistent theory as well, but you at least have a chance of acquittal with
a theory that is consistent with the facts beyond change.

The closing argument is an opportunity to tell the jury what happened.
By this time you have told them what happened in the opening state-
ment, you have established what happened through cross-examination,
and if you are lucky, on direct examination as well. How you close is de-
termined by how successful you were on cross-examination. Your cross-
examination must support the outline of that great closing which you are
going to give. If it does not, your client will go directly to jail.

1. See, e.g., United States v. Mason, 902 F.2d 1434 (9th Cir. 1990); United States v.
Benz, 740 F.2d 903 (11th Cir. 1984), reh'g denied, 756 F.2d 885, cert. denied, 474 U.S. 817
(1985); United States v. Hoffner, 777 F.2d 1423 (10th Cir. 1985).
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Discussing the burden of proof in closing has some value, but dwelling
on it is usually counterproductive. It is important for the jury to under-
stand that the prosecution must prove the case beyond a reasonable
doubt and that not guilty actually means not proven guilty beyond a rea-
sonable doubt. Defense counsel can utilize the concepts of proof beyond a
reasonable doubt and presumption of innocence by telling the jury that
these are devices to insure that the system does not unjustly convict an
innocent person. No juror wants to convict an innocent person.

IV. CROSS-EXAMINATION

Successful cross-examination does not stray from the theory of defense.
Cross-examination must establish the facts that the jury uses to acquit.
Forget those portions of the cross that look and sound good if they are
unimportant to the theory of defense.

Cross-examination is when you score. If you have not established the
facts supporting your theory of defense in cross-examination, it is un-
likely you will win your case. Successful cross-examination is theory-ori-
ented. Cross-examination is designed to elicit those facts that support the
theory. Forget cross-examining witnesses on collateral issues. You may be
effective at making the witness look foolish, but to what end? If your
cross-examination is not material to the theory of defense, you will lose
credibility with the jury.

V. DIRECT EXAMINATION

In a system in which the prosecution has the burden of proof, cross-
examination is. usually more important than direct examination. If you
put your client on the witness stand, however, make sure your client's
testimony is consistent with the theory of defense. Frequently, clients
have their own agenda; but if that agenda is inconsistent with the theory
of defense, your client will be telling her story behind bars. If other wit-
nesses are called on direct examination, their testimony, too, must be in
tune with the theory of defense, or the dissonant chords that their testi-
mony produces will lessen your credibility -with the jury and likely lose
the case.

Although jurors tend to remember cases in broad strokes rather than in
detail, in emotional rather than intellectual reactions, you should show
that you have mastered the details. For example, suppose your client is
being investigated for defrauding investors in a real estate development.
Further suppose that the investigation had been going on for months and
that your client, before you represented her, had given numerous inter-
views. Assume she took the investigators out to the development sites,
talked to them about her background, explained to them the details of
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the case, showed them her books and records, told them her feelings
about the complaining witnesses, and generally established facts sufficient
for the indictment. Then, she hired you and stopped cooperating with the
investigators.

One of the facts that you need to explain, in order to establish consis-
tency with innocence and the theory of defense, is why your client was
cooperative until she hired a lawyer: The jury might mistakenly interpret
that this conduct indicates your belief that she was guilty. The client
must be prepared to address this issue and will be prepared if she can
testify that: "I cooperated with them. I took them to the development. I
told them about my background. I told them the truth about what had
happened. Then I stopped talking to them because I realized no matter
what I said, they were never going to believe me." This kind of attention
to detail creates the winning formula.

VI. OPENING STATEMENT

Never waive or reserve an opening statement. The jury must know
from the very beginning why they should find your client not guilty. You
must know at this point what your theory of defense is and how the de-
tails you describe are consistent with that theory. Open strong, open with
the facts, and open with emotions. The prosecution cannot counteract a
good opening statement. It is the last thing the jury hears before the evi-
dence begins.

The opening statement needs to include the facts you know you are
going to establish during cross-examination or, if you are fortunate, dur-
ing direct. Defense lawyers may be reluctant to reveal specific details of
their defense theory during opening statements fearing that the prosecu-
tor will learn how they are going to proceed with the defense. If the pros-
ecution has. not figured it out by then, it is too late for them to catch up
with you at this point. Moreover, it is critical that the jury find out what
you hope to prove now, not when you discuss the case with them after
they have returned a verdict. Many lawyers fear that they will not be able
to deliver the facts they have alluded to in their opening statement. Facts
will not disappear, however, if witnesses have made statements previously
and you have the transcripts, interviews, case agent reports, or police re-
ports establishing what they said.

The outline of the cross-examination gives the outline of the opening. A
powerful opening statement tunes the jury into the facts you are going to
produce in the cross. Stick to those facts that are essential to establishing
the theory of defense. If it does not concern the theory of defense; you
should not establish it on cross-examination. Thus, the opening statement
says to the jury: "This is the theory of defense, and you can believe it
because these are the facts that prove it."
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At the conclusion of the opening statement you want the jury to be
ready to vote-and vote immediately. That is what they do in their
minds, so provide them with sufficient evidence to believe the theory of
defense you are advocating.

VII. JURY SELECTION

Jury selection flows naturally from the preparation of the opening
statement. Jury selection is picking the audience that will be most recep-
tive to your theory of defense. No longer can you select juries based upon
such things as race, religious background, nationality, age, sex, or occupa-
tion. You must know what defense theory your jury will be receptive to
before you can select jurors. You cannot determine if you have a good
juror if you do not know the theory of defense. Different jurors fit differ-
ent theories. You must introduce the theory of defense during jury selec-
tion and ask open-ended questions designed to elicit the juror's true
beliefs.

If you are in a jurisdiction where the court conducts jury selection, you
must convince the judge to ask open-ended, theory-oriented questions
designed to reach gut level feelings: "Have you ever been in a position
when you did not want to fight, but you had no choice?" "Were you ever
put in a position at work when you refused to go along with certain con-
duct?" "Have you ever not wanted to go along with something, but went
along with it because you knew it would cause trouble if you did not?"
"Has someone ever accused you or somebody you know of doing some-
thing you did not do?" "How did you respond to that?" "What did you
say?" "What did you do?"

If you are defending a client charged with shooting another person, the
case will involve certain facts and emotional responses. There will be a
gun. There will be blood. There will be violence. There may be death. We
do not necessarily want to pick jurors whose belief system is like our own.
We probably do not want members of the American Civil Liberties
Union. We want jurors who understand the use of guns, who are not
afraid of guns, who believe that guns should be used when another person
deserves to be shot or looks like he deserves to be shot. I once asked a
prospective juror in a murder case what he thought about people who
owned and possessed twenty-two caliber pistols. He said it showed they
did not know much about guns because small caliber pistols have no stop-
ping power. He was on my jury.

VIII. FACTS BEYOND CHANGE

The facts beyond change are those facts that the jury will believe no
matter what you do. These are not facts that, with great effort on your
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part, the jury might- believe. They are 'facts that the jury will believe no
matter what happens. The jury will believe these facts whether you want
them to or not. The theory of the defense must be consistent with the
facts beyond change. The defense lawyer must learn to live with these
facts and adopt them. These facts must become yours. You must "own"
them and make them effective for your client. This is one rule that can-
not be contradicted.

If the theory sounds good, yet contradicts the facts beyond change, you
will have a verdict that contains only one word-guilty. You may be artic-
ulate in defeat, but you cannot win. If the theory of the defense is niriety-
nine percent accurate, but contradicts a single important fact beyond
change, the theory is stopped. You are much better off with a theory of
defense that is more difficult and less palpable to you, but which has a
chance of winning because it is consistent with the facts beyond change.
Go with that theory which although unlikely, has a chance of winning,
rather than one that will crash and burn when all the evidence comes in
or when the prosecutor puts up one believable witness who destroys the
theory.

Conducting part of your cross-examination on an issue that may work
or that makes you look good does not usually score points. Stick to the
theory that is consistent with the facts beyond change. Others may tell
you that your theory is unlikely, but stick with it. Do not adopt a theory
that sounds good, but will fail because it is inconsistent with the facts
beyond change.

IX. BRAINSTORMING

Brainstorming is a process designed to find a way to win the case and is
essential to defending your client creatively. One problem with brain-
storming, however, is that we are intelligent lawyers who see facts indicat-
ing our client's guilt. Your client, however, is entitled to your mind free of
a filter system of guilt. A clear mind is necessary so that you can come up
with a defense theory that works.

Facts can be observed in various ways. Defense counsel may look at a
fact, which the prosecution thinks is very much on its side, from a differ-
ent perspective and interpret that fact in a manner which is consistent
with innocence. Great lawyers, present and past, use brainstorming
(whether or not they call it brainstorming) to obtain insights about the
defense that works.

There is one rule for brainstorming: No personal judgments, opinions,
evaluations, assessments, or criticisms are allowed. The ideas must be cre-
ative and free flowing. If this rule is violated, creativity is stifled. I like to
use a blank chalk or dry erase board and just start throwing out ideas.
Write down everything you can think of that might be positive about the
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case. Then look at the negative aspects of the case. "What hurts your
client?" "What is it that you perceive, or the prosecutor perceives, as in-
dicating guilt?" Write this on the other side of the board. Then write
down ideas that contradict the perception of guilt. "How can you con-
strue these facts as indicative of innocence?" Write everything you think
of on the board.

Initial brainstorming sessions may take several hours and should con-
tinue throughout preparation of the case. The important thing about
brainstorming is that you keep an open mind about the facts that may
tend to support innocence. Take those facts from the board that support
your theory of defense and that are consistent with the facts beyond
change. You now have the basis, from a creative perspective, of your de-
fense theory.

X. DOMINANT EMOTION

Every case has a dominant emotion. In truth, jurors do not decide cases
based upon facts. They decide them on the gut level instincts and feelings
that they associate with or against your client. The jurors experience
these dominant emotions through their preconceived beliefs and -ideas.
These preconceptions affect how jurors decide which facts are true and
which are not. A Eiven group of people may see the same robbery and
believe they have seen two separate events. Studies show that people base
their perceptions on what they believed prior to observing an event.2 Ju-
rors react to testimony in the same way. Thus, it is important in selecting
the jury and in determining the theory of defense, that you determine
what dominant emotion a particular group of jurors will associate with
innocence.

For example, assume you have a case in which your client is charged
with shooting another person. She has shot the other person too many
times and at too great a distance for the jury to believe that the shooting
was done in self-defense. Nevertheless, the client swears she thought the
person was going to shoot her. She bases this belief on her knowledge that
the person she shot had just taken cocaine and that he had a gun earlier.
After the shooting, the client fell on her knees and began sobbing. How
do you determine the dominant emotion for the case?

No self-defense case is perfect. If perfect, the case would not be at trial.
You will need to begin at a level that the jurors can understand. Most
jurors have not been close to a murder. They have only read about it in
newspapers and seen it on television and in movies. It is important to

2. See generally Hastorf& Cantrill, They Saw A Game, A Case Study, 97 J. ABNORMAL
& SOCIAL PSYCHOLOGY 399 (1954); Bruner & Postman, On the Perception of Incongruity: A
Paradigm, 18 J. oF PERSONALITY 206 (1949).
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look for something that the jury can associate with in their life exper-
iences which will allow them to feel the emotion that the case will create.
Ask the following questions during jury selection: "Has anybody here ever
been threatened or had your children come home after being threatened
or pushed around by a bully?" "What did they say to you?" "What did
that feel like when you heard your child tell that story?" "How did you
react?" "What did you tell your child to do?" Developing the emotion of
the trial should begin with the questioning of prospective jurors.

Tie the emotion of self-defense to the theory that the deceased was a
bully. Although you would not mention this to the jury, the underlying
emotion may be that he had it coming-that he deserved to be shot. If a
strong emotion favoring your client appears through the facts, and the
jury feels that emotion, they will believe you are winning the case. They
will be in tune with the theory of defense.

XI. PHRASES THAT WORK

Every case has a slogan or phrase that captures the theory of the de-
fense. The slogan we associate with Clint Eastwood movies is "Make my
day." We know what it means when we hear the phrase "Make my day."

There is something about the slogan that is consistent with the emotion
created when we hear that phrase.

For years, actors and writers have utilized the powerful nature of slo-
gans. Lawyers are just beginning to understand and apply that power. I
often encourage lawyers to watch the television show L.A. Law. The
opening statements, cross-examinations, and closing statements capture
the essence of the'theory of the case and allow us to see a capsulization of
a trial. Viewers experience a combination of a defense theory, sometimes
presented through a slogan, and the gut level emotion that makes the
theory come alive in the courtroom. This is persuasion.

Utilizing a slogan repeatedly throughout the course of the trial, without
being redundant, is generally effective. For example, "He was used,
manipulated, and sold down the river," or "She was bullied, beaten, and
backed into the corner again." These phrases capture the essence of a
case, and allow the jury to identify and associate with the theory of
defense.

Explain the theory of defense to the jury as you would explain it to a
friend. "He kept pushing to fight, pushing to fight." In the white collar
case, you might argue: "Everyone knew why they were filling out the pa-
pers, and that the facts they put in the papers were not important. All
they cared about was getting the loan transaction through. They all
wanted to do the deal."

We live in a world made up of fifteen second bits and slogans. The jury
expects them. They are clear and concise, and they fit the emotional as-
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pects of the case. For the apparent necessity defense of the battered
spouse consider:

He kept on coming, he kept on coming. He beat her up before and then
he sobered up and promised that he would not do it again. But he did do
it again. He kept on coming. He went to therapy and he said he under-
stood his problems and that he would not do it again. But he did do it
again. He kept on coming. And he said he would not do it again, but at
the top of the stairs, he kept on coming until she fell down the stairs. He
kept on coming, he kept on coming.

XII. INVESTIGATION

Investigators are invaluable. Use the professional investigator as well as
law students, college students, and others who are willing to do back-
ground work that does not require a professional investigator. Far too
often we base our investigations on shotgun-type directions: An investiga-
tion regarding the theory of defense is best accomplished by focusing on
the theory itself. We are not interested in the investigator finding out
everything he can about the case. Instead, we are interested in obtaining
the facts that support the theory of defense and facts beyond change.

Tell your investigator what the theory is and what facts will and will
not support that theory. If the investigator has discovered facts that do
not support your theory, go back to brainstorming and develop another
theory that is consistent with the facts beyond change. Then have the
investigator develop those facts.

XIII. CONCLUSION

The most important thing about being in a courtroom is to be a human
being. Be yourself. Do not be afraid to show your fears, your doubts, your
confidence. Give the jury the benefit of your understanding, your compas-
sion, and your ability to see things clearly, or to be confused, if that is
what the situation elicits from you. Each of us has all that we need in
terms of intuition, understanding, skill, and talent to defend our cases
successfully.

Emotion is where we begin. Sensitivity to the emotions present in the
facts of a case produce the theory of defense and the theme that cap-
sulizes the case. When the theory is in tune with the facts and the emo-
tions, your voice and words will be in tune. This complete package is de-
rived from emotion. People feel emotions, and jurors are people. If they
feel the emotion you feel, they will understand what happened to your
client.

Our challenge is to eliminate those blocks that stop us from being our-
selves. No one can copy another lawyer and be successful. Our success lies
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in being able to feel the emotions that the case elicits within ourselves
and convey them through effective communication to a jury.




