Building the Powerfully
Persuasive Criminal Defense

by Stephen C. Rench*

I.

'INTRODUCTION

The persuasive case remains the foundation and sine qua non of trial
advocacy. The importance of building the persuasive case first cannot be
overestimated, for everything else flows 'from the thoroughly prepared
and developed case. It furnishes the essential solid foundation from which
the lawyer works in evaluating, negotiating, and when necessary, preparing the individual phases of the trial; The purpose of this Article is to
describe the persuasive case and then to set forth a system and process
for the building of that persuasive criminal defense case.
It must be emphasized at the start that this Article is not about legalistics and meeting basic legal requirements. It is about finding and developing a defense case that is powerfully persuasive and results in winning
cases. It is holistic in making use of non-law devices and disciplines to
achieve the persuasiveness that is the theme of this Article. Persuasive
power comes from finding powerful arguments and organizing them to
appeal both to logic and appropriate emotion and then developing presentation methods to drive the case home. This Article is about power and
how to achieve that power in finding and building the persuasive case.
Trial advocacy encompasses three areas: (1) law; (2) facts or evidence;
and, (3) presentational skills. While the law, of course, is of vital importance, it is not accorded full treatment in this Article, as legal analysis is
so adequately dealt with elsewhere. The great need is for attention to
factual development and later, to development of the persuasive communicative aspects of a case. The area of facts and evidence will be the focus
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of this Article because, although it is the area in which most of the lawyer's work is done, it is the area most neglected in the literature.
-If. THE PERSUASIVE CASE
Before embarking on a study of the process of building the persuasive
case, a brief description of that case may be in order so that the procedure is comprehensible, and the goal of that process is clear.
If it is to be persuasive, the case must have credibility and plausibility.
It must "ring true" and must appeal to the fact-finder's "common sense."
Whether trial is to the court or jury, the fact-finder wishes to choose the
case that truthfully reflects that which happened during the litigated
event or episode. Therefore, the defense lawyer must find a weakness in
the prosecution's case, and that weakness must be plausible and not just
a legalistic argument. Because of the differing nature of the prosecution
and defense (the prosecution has to present a complete case covering all
elements while the defense has to win at only one point), the defense may
concentrate its attack on one point-the point of weakness. The best defense cases are those in which the defense attacks the prosecution 'case
with a marshalling of evidence and argument on that one point. If, for
example, the charge is robbery, the defense is highly likely to be misidentification. The lawyer must then marshall all possible facts, inferences,
interpretations, and arguments to drive home the point of misidentification to the jury. The defense lawyer can and must enhance the point by
"making a mountain out of a molehill" with methods which emphasize
the point so that the jury will never forget it.
But to have credibility, which ultimately wins cases, the defense must
have a factual theory or story that is consistent with the innocence of the
defendant. Studies and experience show that the defense cannot simply
rely on the negative approach of pointing out that the prosecution has
failed to prove each and every element beyond a reasonable doubt. The
defense must have its own positive story of how things happened consistent with the defendant's innocence. The defense needs a positive story
because the story is the most important persuasive device. The story allows the jury to understand and organize the myriad of facts and to judge
plausibility. Studies show that in order to be plausible, a story or case
must be: (1) consistent; (2) complete; (3) in context; (4) organized; (5)
believable; and, (6) positive and persuasive.
First, the defense must be consistent within itself.1 Second, the defense
must be complete. The defense must present sufficient detail for the fact1. D.
(1984).
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finder to feel that questions have been answered regarding the event or
episode. Abstract or general descriptions are ambiguous and are not sufficient to give the feeling of completeness and truth.' Adequate factual development is essential. Third, the defense must be in context. The defense lawyer must describe the surrounding circumstances in such a way
that the version of the facts credibly fits into the total context. Fourth,
the defense must be organized by and around a single theory or interpretation in which all facts and inferences fit.3 These include both the surrounding circumstances (context) and the facts and inferences from
before, during, and after the litigated event or episode. All the facts and
inferences must point toward and support one theory or interpretation of
what occurred. Fifth, the defense must be believable (the theory or interpretation must be consistent with the jurors' belief systems). Consider the
mental processes involved. Each judge or juror has had life experiences or
influences which cause a belief that society and people act and react in a
predictable manner. Various names for this phenomenon include perceptual set, script, or belief system." The fact-finder listens to testimony or
argument and places it alongside his belief system. If the testimony or
argument is consistent with his belief system, the fact-finder believes that
the matter is likely true; if not, that it is likely untrue. Thus, the experience of the fact-finder is a major factor in the test of plausibility and
persuasiveness. Last, the defense must be positive and persuasive. Jurors
do not want to decide cases on a negative basis or on what appears to be
legal technicalities. To tell the jury that it must acquit because the prosecution has failed to prove each and every element beyond a reasonable
doubt really tells the jury that the defendant is guilty but should be let
off because of a legalism. The jury is made up of lay persons who feel that
if the defendant were innocent, the lawyer would say so and have a positive story of how it happened that is consistent with innocence. Legalistic
approaches are abstract and nonpersuasive. The persuasive case is a positive case with powerful arguments, rather than legalistics. It is saying that
the discrepancy between the description of the robber and the actual
description of the defendant demonstrates that the defendant was not the
robber-rather than merely creating a reasonable doubt.
2. "The inadequate development of setting, character, means, or motive can, as any literature student knows, render a story's action ambiguous. In a novel or film, such ambiguity
may be an aesthetic flaw. In a trial, it is grounds for reasonable doubt." W. BENNETT & M.
FELDMAN, REcONSTRUCTING REALITY IN THE COURTROOM 10 (1984).

3. D. BINDER & P. BERGMAN, supra note 1, at 142.
4.

W. BENNETT & M. FELDMAN, supra note 2, at 52-53.
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III. THE SYSTEM AND THE TOOLS FOR BUILDING THE PERSUASIVE CASE

It is difficult and indeed probably impossible to build the in-depth persuasive case without a systematic approach and the necessary creative
and physical tools. The following four tools make up the system: (1)-a
creative state of mind; (2) creative thinking and brainstorming; (3) the
Thoughtbook; and, (4) the Trialbook or file.
A.

The Creative State of Mind

The lawyer's requisite state of mind is one of openness to new ideas
and new ways of looking at a case. It is being expansive, inquisitive, probing, uninhibited, and free from previously formed opinions. Disneyland
refers to this type of creative thinking as "imagineering." Some of the
best examples of brainstorming and creative thinking in literature can be
found in the stories and novels of Sherlock Holmes by Sir Arthur Conan
Doyle.' This creative state of mind-this in-depth thinking-enables the
lawyer to unearth every possible evidentiary idea, inference, argument,
hypothesis, and interpretation for the defendant's side of the case. It also
enables the lawyer to prevent surprise, to anticipate, and to prepare to
defend against the opposing case as well. Indeed, the adversary system
requires no less, as it is the professional responsibility of the lawyer, and
not the function of the trier of facts, to accomplish this necessary task.
Without an expansive state of mind it is unlikely that the maximum
number of ideas will be created. It is important that the lawyer not be
overly analytical and impressionistic at the beginning of the procedure, as
that state of mind predictably results in failure to produce the maximum
number of helpful ideas, inferences, and interpretations that are possible
through the creative thinking process.6

5. In the Hound of the Baskervilles, Holmes describes a person he has never met as
follows:
So your grave, middle-aged family practitioner vanishes into thin air, my dear
Watson, and there emerges a young fellow under thirty, amiable, unambitious,

absent-minded ..... As to the adjectives, .... It is my experience that it is only
an amiable man in this world who receives testimonials, only an unambitious one
who abandons a London career for the country and only an absent-minded one
who leaves his stick and not his visiting-card after waiting an hour in your room.
SIR ARTHUR CONAN DOYLE, THE ANNOTATED SHERLOCK HOLMES, THE FOUR NOVELS AND
FIFTY-SIX SHORT STORIES COMPLETE 5 (W. Baring-Gould ed. 1974) [hereinafter SIR ARTHUR
CONAN DOYLE).

6.

Taylor, The Nature of the Creative Process, in CREATIVITY 53 (1959).
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B. Creative Thinking and Brainstorming
While there are various systems for creative thinking, the one most useful to the lawyer is brainstorming.7 Two rules for brainstorming constitute the essence of the system.6 The first rule is to produce as many ideas
as possible relating to the problem or goal. The effect of this rule is that
the more ideas that are generated, the more additional ideas will be triggered. This ultimately results in a maximum range of ideas as well as
more quality ideas.
The second rule requires that evaluation of all new ideas be deferred
until the brainstorming process is finished, because too prompt an evaluation of*ideas tends to stop the flow of creativity. The lawyer should consider all ideas from this creative thinking as steps in the process and
should not discard any ideas during the brainstorming. An early thought
or idea may be just a step in the evolution of a valuable concept. If evaluation and rejection of the idea occurs too early, the valuable concept may
be lost. Deferred evaluation preserves the ideas for the time when greater
perspective may reveal their true worth. With thiq creative state of mind,
one is now ready to think creatively about the case.
Creative thinking or brainstorming may be done in any number of ways
depending on the preference of the lawyer. Some prefer to discuss the
case creatively with another lawyer or with a lay person. Some, like the
author, may simply think deeply about the case9 and write forthcoming
ideas in the Thoughtbook.
The defense lawyer must record the ideas immediately if he does not
want to lose them. The suggested device for recording ideas in an organized manner is the Thoughtbook. While brainstorming with the
Thoughtbook, one may think of a possible argument to the jury. It is
written immediately under the heading Closing Argument. This may then
trigger questions for a specific witness on cross-examination. The lawyer
should record those questions on the page reserved for that particular
witness. Those questions may then trigger other thoughts. The process
continues to evolve, thus maximizing the number of ideas useful to formulating the persuasive case.
7. See OSBORN, A.F. APPLIED IMAGINATION (1953). Brainstorming was originated by Alex
Osborn of Batten, Barton, Durstine and Osborn, Inc. in 1939.
8. Osborn, Developments in Creative Education, in A SOURCEBOOK FOR CREATIVE THINKING 21 (1962).
9. Dr. Watson ascribes this method of brainstorming to Sherlock Holmes: "'I know that
seclusion and solitude were very necessary for my friend in those hours of intense mental
concentration during which he weighed every particle of evidence, constructed alternative
theories, balanced one against the other and made up his mind as to which points were
essential and which immaterial .... .' SIR ARTHUR CONAN DOYLE, supra note 5, at 17.
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To begin the process of triggering thoughts, the lawyer should write
questions that come to mind with the possible answers: re-enact or visualize microscopically the litigated event or episode, assume facts and consider possible conclusions, or assume conclusions and ask what facts support those conclusions. These and other methods of spurring the thinking
process will generate ideas that, when later synthesized, will produce the
persuasive case.
A prerequisite for successful brainstorming is an attitude of determination. The unswerving attitude must be, "We absolutely are going to find
every way to win this case." An example of this attitude occurs when,
after having been stopped for speeding, one spends the rest of the trip
brainstorming all the reasons why the policeman was wrong. The lawyer
must not permit his awareness that there are two sides to the conflict to
paralyze thinking. At this stage of generating ideas for the defendant's
case, tunnel vision, unhampered by the fact that there are opposing ideas,
is required. The defendant is entitled to no less, and it is the duty of the
lawyer through a focused, determined attitude to find everything that is
helpful to the defendant. At a later time it will be just as vital to produce,
through brainstorming, critical ideas for testing the case.
It should be noted that there are significant self-imposed obstacles to
this employment of the brainstorming technique. First, one may not foresee the ideas that will be produced by brainstorming, and therefore it
may seem nonproductive and a waste of time. By this process, however,
outstanding trial lawyers have always produced ideas that explained the
facts and turned otherwise losing causes into winners. Experience demonstrates that the results of brainstorming give these creative people the
advantage. Second, there is a fear of failure-the fear that the brainstorming technique will only be frustrating because it will not be productive."0 In reply it can only be said that with so much success from brain-storming in other fields and in the legal profession itself, it is a very
worthy experiment. As one gains experience in brainstorming and sees
the results, one will have no doubt of its effectiveness.
C.

The Thoughtbook

For creative thinking and brainstorming to be effective, there must be a
place and a systematic method for immediately recording the ideas produced by brainstorming. The Thoughtbook is that place and provides
that systematic method.
10.

Carter, Creativity in Research, in

CREATIViTY

112 (1959). Dr. Elliot Huchings defined

the usual pattern as follows: "First, the recognition of the problem, next a period of study
and, almost always, a period of deep frustration. This was followed by revelation, realization, and finally, elation." Id.
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The Thoughtbook is a loose-leaf book with dividers. The dividers allow
the lawyer to organize the book for the systematic recording of ideas by
subject matter and phase of the trial. No particular size of notebook is
required, although the author prefers those smaller than letter-size, specifically 91/2" x 6".
The dividers in the Thoughtbook should reflect an organization tailored
to the use of the particular lawyer and the specific case. As an example,
and as a starting point from which the lawyer can adapt or devise a system for the particular case, the following divider titles are suggested: (1)
Things To Do; (2) Strategy; (3) Fact Development; (4) Positive Defense
Position; (5) Attack; (6) Motions and Discovery; (7) Voir Dire; (8) Opening Statement; (9) Prosecution's Witnesses; (10) Defendauit's Witnesses;
(11) Instructions; (12) Closing Argument; (13) Law and Evidence; and,
(14) Error.
While the lawyer should feel free to place notes of various thoughts
wherever it feels natural, suggestions for the kinds of notes to be placed
behind each divider follow.
Things To Do. Place here all thoughts of things to do in preparation
of the case, such as, "Have investigator take photo of scene." All management experts suggest operating from a "Things To Do" list rather than
trying to operate from memory. Operating from memory results in discovering in the midst of trial that important things were forgotten. Forgetting is easily done, as there are hundreds of "things to do" in the simplest
of cases.
Strategy. This is a category for miscellaneous notes from brainstorming relating to possible legal theories, factual theories, themes, and basic
positions. The category also includes notes on how to meet opposing
pieces of evidence and choices among various courses of action.
Fact Development. This division is particularly helpful at the beginning. It aids the lawyer in understanding the facts of the case and in de-,
veloping the factual theory.
Positive Defense Position. This category is utilized to build one's
version of the litigated event. Here one ultimately arrives at "how the
event occurred." The temptation is to attack rather than build a positive
case, particularly when the opposing side has the burden of proof. Jurors
tend to ignore the burden of proof concept and embrace the psychologically comfortable side, that side which has aligned facts in such a way
that the case is credible, reassuring of justice, and that espouses a responsible position for the future good of the community and the people involved. This observation is based on experience which demonstrates that
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credibility is a more important element in fact-finder decisions than
legalistics.
Attack. Under this divider the defense lawyer should place thoughts
on the incongruities, inconsistencies, fallacies, and unreasonable positions
of the prosecution's case. He should also include those facts in favor of
the prosecution which might change for the better over time and anything
else that casts doubt on the opposing case.
Motions and Discovery. This is the place where the lawyer should
list any ideas for possible motions or discovery. It is not a place for composing the motion itself. The lawyer should record ideas as they occur so
that they will be ready to use when the time for actual preparation of
motions or discovery documents is at hand. The alternative-not having
this supply of preserved ideas-will in all probability cost the lawyer
time, and important points will be overlooked or forgotten as well.
Voir Dire. Here the defense should place notes for possible voir dire
subjects such as: Obstacles to jurors accepting the case of the defense;
ideas for conducting voir dire; kinds of jurors preferred; and anything else
of value.
Opening Statement. If and when to make an opening statement,
how to organize the opening, what to include, what useful words and
phrases to use, and how to relate the opening statement to the closing
argument are all questions addressed and included in this category.
Prosecution's Witnesses. A separate page is labelled for each witness so that all ideas relating to a particular witness are together. After
defense counsel has filled one page, he should place a second blank page
in front of it and continue recording ideas. This will keep all ideas relating to each specific witness conveniently together. Because the focus of
this Article is the criminal defense case, the entries made here will be
directed at cross-examination. Just the idea is sufficient at this point because the actual examination is structured closer to trial.
Defendant's Witnesses. The*comments found under Prosecution's
Witnesses above apply here as well. The defense lawyer is encouraged to
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keep a separate page for each witness and to keep all ideas for the examination of that witness together.
Instructions. Ideas for instructions belong here, but not necessarily
the instructions themselves. Whenever the lawyer has an idea respecting
a possible instruction, he should write a note.
Closing Argument. All notes regarding the content, organization,
and presentation of the closing argument belong here. In addition, key
words and phrases, and persuasive ways to express an idea should be
recorded.
Law and Evidence. This section is for preserving and recording all
notes and ideas relating to legal questions and research. This is not a
substitute for having legal memoranda reflecting more extensive research.
Notes relating to evidence should be kept separate from notes relating to
law other than evidence. Indeed, one may choose to have a separate divider and category for evidence.
Error. Any time during the trial that a possible appealable error occurs, it should be recorded immediately in this section so that all appealable error is available for inclusion in the Motion for New Trial and in
other motions. Otherwise, an error that occurs in the heat of battle may
be forgotten and the point of error lost.
Miscellaneous Dividers. Defense counsel may place additional dividers after the divider labelled "Attack" for brainstorming specific contested issues. These categories, of course, will differ from case to case.
Examples are Self-Defense, Intent, and Misidentification.
While making notes in the Thoughtbook, it is useful and time saving to
note the source of a fact or statement. Brackets could be placed under the
note with a source designation followed by page and line number. For
example, page 16, line 23 of Sam Jones's preliminary hearing transcript
could be noted [PHSJ 16-23].
D. The Trial Notebook or Files
The defense lawyer must have a system for organizing materials for
trial in addition to the Thoughtbook, which is for ideas. Two systems that
are commonly used in organizing materials are the trial notebook and the
file method. There are also various combinations of the two. Flexibility is
important and the system used in a particular case should be tailor-made
for that case. The trial notebook utilizes an 81/2" x 11" three-ring
notebook, and the file method utilizes manila folders. Mauet sets forth a
list of sections commonly used as follows: Facts; Pleadings; Discovery;
Motions; Jury Selection; Charts; Direct Examinations; Cross-Examina-
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tions; Closing Arguments; Jury Instructions; and Research." In addition,
the author prefers to have a separate file for each witness that contains
all prior statements of that witness and everything else which might be
related. Information required during the examination of the witness must
be available immediately.2
The advantage of a trial notebook is organization. The advantage of a
file system is flexibility. Additionally, the trial notebook may be duplicated, and copies of appropriate materials furnished to the judge, opposing counsel, or a witness. Methods of using computers for trial organization are being developed. Whatever the choice, having a system for
organizing trial material is a must.
IV. THE LAW
The law is fundamental, as it furnishes the framework within which the
trial is to be conducted. Even here creative thinking is extremely valuable. Creative thinking often results in discovering legal theories which
would not be available if the thinking were only impressionistic. Occasionally, brainstorming produces entirely new legal theories. Legal research, of course, is essential to preparing the case. Motion practice may
serve effectively to shape the law applied, and thereby shape the case and
trial itself. The legal theories chosen for the case are part of the basic
position from which the case is prepared and the trial conducted, and are
of the utmost importance.
V.

THE PROCESS OF BUILDING THE PERSUASIVE CRIMINAL DEFENSE CASE

Having considered the law and, in particular, the possible legal theories
that will furnish the framework within which the case will be constructed,
it is now time to build the defense version of how the litigated event or
episode happened. This is sometimes called the theory of the case."3
Technically it might be called the evidentiary model. "Model" is defined
as "[A] system of ideas and concepts designed to interrelate known facts
and to provide an explanatory system."" That. which might be called the
"evidentiary model" has been referred to in the literature variously as the
factual theory, the story, and the version. It is the version of how the
litigated event or episode happened. Whatever the term, the purpose of
11. See T. MAUET, FUNDAMENTALS OF TRIAL TECHNIQUES 3-8 (2d ed. 1988).
12. J.W. MCELHANEY, McELHANEY'S TRIAL NOTEBOOK 3-4 (2d ed. 1987).

13. "Without the aid of an analytical device such as the story, the disjointed presentations of information in trials would be difficult, if not impossible, to assimilate." W. BENNETT & M. FELDMAN, supra note 2, at 9.
14. D. COON, INTRODUCTION TO PSYCHOLOGY, EXPLORATION AND APPLICATION 619 (1983).
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the concept is to emphasize the internal consistency that must exist, and
how tightly the facts must fit together to support a single theory of the
case. The evidentiary model, or story, is the reconstruction by evidence
and argument of the litigated event. One commentator offers this
description:
If the importance of storytelling in the justice process can be demonstrated, several of the mysteries surrounding criminal trials can be
cleared up. First and most obviously, the storytelling perspective answers
the question of how jurors actually organize and analyze the vast
amounts of information involved in making a legal judgment. Stories are
a systematic means of storing, bringing up to date, rearranging, comparing, testing, and interpreting available information about social behavior.
As witnesses deliver testimony ... a juror operates much like someone
reading a detective novel or watching a mystery movie replete with multiple points of view, subplots, time lapses, missing information, and ambiguous clues.'s
The model, factual theory, or story, consists of two classes of materials:
(1) Facts and reasonable inferences from those facts, and (2) the constructs (conclusions, interpretations, concepts, or points) that organize
the facts into a persuasive case and give it meaning. The constructs synthesize the facts and give the case a single interpretation. The ultimate
interpretation corresponds to one or more of the elements of the charge,
claim, or defense upon which the case will depend.. It is essential that
both the facts and the central ideas be organized around one dominant
concept. The case so structured is more easily communicated to the jury
and has persuasive credibility.
To construct the model, theory, or story, one must first expansively
seek and collect all useful facts and inferences. Analytically testing and
evaluating all the accumulated ideas and materials is the next step. This
analysis dictates the narrowing and selection of the facts and confirms the
plausibility of the theories and ideas for organizing those facts. The case
is then developed, with emphasis on the crucial, contested issues. The
specifics of the seven-step process of building the evidentiary model
follow.
A.

Gathering Factual Material

The spirit of this expansive thinking extends to the gathering of factual
materials from the numerous possible sources. Of course, many cases have
economic limits that restrict what may be undertaken, but much can be
accomplished within the budget. Possible sources for factual material in15. W.

BENNETT &

M.

FELDMAN,

supra note 2, at 4-5.
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clude the defendant, government agencies, and witnesses. In addition, the
defense lawyer may utilize writings on the subject matter of the dispute,
expert and scientific evidence, an investigation of the scene, and whatever
other sources creative thinking can bring to mind. Some thoughts on
these possible sources follow.
The Defendant. The defendant is the first source of information and
is vital to the gathering of factual material. Therefore, it is essential to
empathize with the defendant and to establish a relationship that allows
for free communication. The defendant must be treated with respect and
encouraged to supply all possible information on the litigated event and
to express his wishes regarding the lawsuit. The attorney, in turn, must
keep the defendant informed and consult regularly with him.
The positive attitude of the lawyer toward the defendant's cause, and
the resolute intent to prepare for and go to trial, are indispensable from
the very beginning. The defense lawyer must vigorously pursue every
lead, idea, fact, or law that might be useful to the defendant's case. Although usually caused by a desire to relieve the defendant of unreasonable expectations, negative attorney attitudes are not advisable. In the
long run, the positive, aggressive approach pays off. When compromise
becomes necessary, the defendant will be satisfied that it is the proper
course of action because the attorney approached the case so thoroughly
and purposefully and because the attorney is making the recommendation for settlement on the basis of that approach.
Governmental Agencies and Private Organizations. Ours is a
society in which police reports, governmental reports and records, rules
and regulations, and private records and reports are available to the
lawyer.
Witnesses., Witness testimony is the crux of most lawsuits. The lawyer should obtain statements of what the witnesses perceived, their interpretation of the occurrence, and the names of other witnesses or evidence
of which they might be aware. These statements should be taken only
after some thought is given as to the directions the case might take. The
taking of witness statements can be by informal discovery or by formal
discovery."
Written Materials on the Subject Matter of the Lawsuit. Various organizations and authors may have produced written materials on
the subject matter that is at the heart of the controversy. Governmental
agencies provide numerous books and pamphlets containing recommen16.

See generally Suplee, Depositions: Strategies, Tactics, Objectives, Mechanics and
REvIEw op LITIGATION 255 (1982).

Problems, THE
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dations, methodologies, and standards. Private organizations with interests in a particular activity have similar information. Scholarly articles
may be very useful. In addition, books are available on almost any subject
of litigation. Most are written by lawyers who specialize in cases involving
the subject matter, and the reader may thus gain the advantage of the
author's experience. One can check with the publishers of law books for
assistance in locating the appropriate works.
Expert and Scientific Evidence. Expert. and scientific evidence is
assuming an ever increasing importance in litigation and there is no reason to believe this trend will change. Once the applicable fields of scientific evidence are determined, it is a good idea to engage a consulting ex.pert in that particular field for advice.17 The expert may suggest books or
scholarly articles. Many professions and areas of specialization maintain
their own libraries, which are available to the bar. Colleges and universities are often excellent sources for relevant scholarly literature and
experts.
The Scene. Viewing the scene provides groundwork for understanding
the litigated event or transaction and the rest of the material in the case.
Knowledge of the scene or context of the transaction also provides a basis
for impeachment because testimony is often inconsistent with the realities of the scene.
Demonstrative Evidence. Diagrams or photographs of the scene,
charts showing transactions or chronologies, and similar useful information are extremely helpful in visual presentations.
B. Brainstorming for Ideas
Once counsel has gathered extensive factual information, he must
brainstorm for additional lines of inquiry, potential evidence, investigatory leads, inferences, hypotheses, interpretations, points of argument,
and insights into the opposition's case. This extra dimension-going beyond the existing evidence-is very important, and indeed, the'ability to
think creatively in this area is a mark of the outstanding trial lawyer.
While this is true in general, there are specific areas of brainstorming that
are particularly fruitful.
Lines of Inquiry and Potential Evidence. Consider the ways in
which the litigated event or episode may have taken place. As to each
hypothesis, pursue appropriate lines of inquiry and search for additional
17. The consulting expert may or may not be a testifying expert if the matter goes to
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facts which would exist if the hypothesis were reality. For example, consider other things which would have happened before, during, and after
the event; records or other documents which would exist; and other facts
which would accompany and, therefore, corroborate the litigated event.18
The ideas are, of course, a prelude to further investigation.
Inferences. Inferences are an important part of evidence and are a
gold mine for the creative lawyer. 19 The law allows the defense to build
the case on facts and reasonable inferences therefrom.' The world of inferences is as broad as human experience. For example, when a witness in
identifying an individual says, "It looks like him," it can be argued that
the witness doubts the identification. For, if the witness were positive of
the identification, he would have said, "He is the one," and not, "It looks
like him." The actual words used often reveal the state of mind that produced those words. This is only one example of the multitude of possible
inferences.
Hypotheses. Gather and consider all the different ways of explaining
the evidence that are consistent with the defendant's prevailing in the
case.
Interpretations. Evidence may be interpreted in different ways. A
fact or combination of facts may be interpreted to support either side of a
case. 1 Whole cases are conducted in which there is no significant disagreement about the facts, but only disagreement about the interpretation
of those facts. A case in point is the Imelda Marcos case in which the
prosecution interpreted the many documents attributed to the defendant

18. D. BINDER & P. BERGMAN, supra note 1, at 191.
19. Kemelman, The Nine Mile Walk, in PREPARING AND PRESENTING THE CASE 1-8 (G.
Bellow & B. Moulton eds. 1981).
20. See United States v. Ellis, 595 F.2d 154 (3d Cir. 1979).
21. Bennett & Feldman observe: "A prosecution case that includes a highly selective
introduction of evidence (or problematic definitions of evidence) may be vulnerable to a
defense strategy that redefines a key element and, thereby, demonstrates the ambiguity of
the story." W. BENNETT & M. FELDMAN, SUPRA note 2,'at 98.
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as criminal while Gerry Spence was able to persuade the jury of an innocent interpretation. Another case in point is that of Patty Hearst.""
Other Organizing Ideas. The defense lawyer should assemble and
consider conclusions, concepts, points of argument, and any other organizing ideas.
Credibility. Discover possible ways to bolster the credibility of defense witnesses and to attack the credibility of opposing witnesses.
Points of Argument. The lawyer should construct points of argument to reveal strengths or weaknesses. If, for example, the argument is
self-defense, he should list each and every fact, inference, or combination
thereof that supports self-defense.
The Opposing Case. The defense should also brainstorm the opposing case in its entirety. This not only permits anticipation of the opposing
case, but allows appropriate adjustments to the defendant's case. It also
affords the defense the opportunity to judge the comparative strengths
and weaknesses of the opposition and to evaluate that opposition.
Illustrations. In closing this subsection, Brainstormingfor Ideas, two
examples demonstrate the effectiveness of this process. In-depth investigation and brainstorming have produced truth in tens of thousands of
cases.
22. The defendant had been an earlier kidnap victim of the group that staged the
robbery. The defendant, however, entered the bank with her former abductors.
Both sides agreed that she was carrying a gun .... Was she a willing partici-

pant? .... Was she afraid for her life? If so, she was to be held less responsible
for her actions ....
The prosecution suggested that by the time of the bank robbery, the former

(Patty Hearst) had become a willing and loyal member of the group that had abducted her. Therefore, loyalty, and not threat or coercion, accounted for her par-

ticipation in the robbery ....
The defense, however, sought to establish that the relationship that existed.
sustained. . . "kidnapping" throughout the relationship. The defendant ...testified to numerous instances of physical abuse ....The defense argued that
these episodes justified the conclusion that her participation .. .was secured
through physical coercion.
I ..Suppose that the defense had argued that the relationship between kidnappers and victim was more one of mind control than- physical coercion. The kidnappers had effectively brainwashed their hapless victim ....
[P]ersons who have
been brainwashed should not be held accountable for their subsequent behavior.
This understanding could have provided consistent connections for the defendant's numerous failures to escape her captors.

W.BENNETT & M.

FELDMAN, supra

note 2, at 57-59 (footnotes omitted).
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Craig Spangenberg of Cleveland, Ohio, represented a driver whose
truck was struck by a train at a dangerous crossing. The issue was
whether the train's engineer had blown the whistle on approaching the
crossing as the engineer claimed. Spangenberg was not satisfied with the
reports and depositions. He brainstormed and investigated. On the curve
in question the engineer had to use the brake and throttle at the same
time in order to slow the train and keep it stretched out. Spangenberg
knew, however, that the whistle was located above the driver's head because he had been in the cab of the locomotive. This allowed the key
question and answer on cross-examination:
Q: Well, while you were working the brake with one hand and the
throttle with the other, which hand were you using to blow that whistle?
A: You got me there."
In another case, Earl Rogers represented Alfred Boyd, who was accused
of shooting William Yeager in a dispute that erupted while the two were
sitting at a gambling table. Rogers had the incident re-enacted by the
state's key witness, Harry Johnson. Johnson's testimony placed both a
watch and gun in the defendant's right hand at the same time. Rogers
2
exposed this impossibility because of his in-depth thinking. '
C. In-Depth Analysis and Evaluation
Once counsel has expansively accumulated the facts, *inferences, interpretations, arguments, and other materials for the case, he must analyze
and evaluate them because the brainstorming process did not allow evaluation of the ideas at the time. The emphasis switches from an expansive
accumulation of material to rigorous analysis, evaluation, and the narrowing of the material to what is best for the persuasive case. The lawyer will
select and organize those materials that are most helpful and will discard
that which is not honest or valid and that which does not blend into a
strong, consistent, and plausible case. The lawyer must now analyze and
evaluate the entire case including the law and evidence, the persuasiveness of the arguments, the values involved, and the emotional factors.
Identifying the Crucial Contested Issues. To concentrate on contested matters, first determine which matters are contested and which are
uncontested. Second, identify which facts are facts beyond change-facts
that the jury will believe despite all efforts of dissuasion-as these facts
J.W. MCELHANRY, supra note 12, at 14-15.
24. A. ST. JOHNS, FINAL VERDICT 65 (1962).
23.
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must be part of any theory of the case. The crucial contested issues will
then become the major focus of analysis.
Logical Analysis. While brainstorming encourages imagination and
innovation without evaluation, the defense lawyer eventually must examine the case critically and rigorously to be certain that it meets the test
of logic. He should discard any part that fails because it is not valid and
because it opens the door for attack. The lawyer should apply the same
critical and rigorous logical analysis to the expected cases of opponents.
As a preliminary step, the reader should note that while deductive reasoning is often central to legal analysis, inductive reasoning is central to
proof of facts. While the author will not attempt an exhaustive discussion
of logical analysis, certain areas deserve treatment.
Inductive reasoning deals with probabilities as opposed to the certainties of deductive reasoning (in which the conclusion must be true if the
premises are true and there is no fallacy).2' Essentially, the argument in
inductive reasoning is that if fact A-is true,. the probability of fact B being
true is increased or decreased. This reasoning is sometimes referred to as
probability6 reasoning and is the reasoning underlying circumstantial
2
evidence.

In preparing for trial, an analysis or dissection of inferences is of prime
importance because inductive reasoning dominates proof in a trial. As
Dean Wigmore stated:
A brief examination will show that in the offering of evidence in Court
the form of argument is always inductive. Suppose, to prove a charge of
murder, evidence is offered of the defendant's fixed design to kill the
deceased. The form of argument is: 'A planned to kill B; therefore, A
probably 27did kill B.' It is clear that we have no semblance of a
syllogism.

The inductive reasoning used most often in the presentation of evidence consists of an evidential fact (factum probans) from which one may
derive by reason a proposition to be proved (factum probandum)2 s The
connection between the evidential fact and the proposition to be proved
is furnished by an inference that is based on an underlying generalization. 9 Usually, the generalization is unstated, 30 and is the listener's belief
25. I. CoPI, INTRODUCTION TO LOGIC 23-26 (4th ed. 1972).
26. Ayer, Hume's Formulationof the Problem of Induction,From the Legacy of Hume,
in PROBABILITY AND EVIDENCE 3-6 (1972).
27. 1 J. WIGMORE, EVIDENCE 416 (3d ed. 1940).
28. J, WIGMORE, SCIENCE OF JUDICIAL PROOF 9 (3d ed. 1937) [hereinafter J. WIGMORE].
29. D. BINDER & P. BERGMAN, supra note 1, at 82-89.
30. Id. at 92.
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of how the world works based on experience"1 and conventional wisdom.
The strength of the generalization ranges from that of the likelihood that
the sun will rise tomorrow," because experience is that it always has, to a
claim that X committed a murder because X was in the same city as the
murder at the time it happened. The strength of the inference depends
on the strength of the underlying generalization. To analyze the strengths
and weaknesses of inferences, Wigmore seis forth the first step: "The process most needed for correct thinking on pieces of evidence is the analysis of inferences. When we have dissected and laid out explicitly the several steps of sub-conscious reasoning, then and then only can we discern
the possibilities of fallacious inference."33
One must actually set down on paper the analytical steps from the evidential fact to the proposition he wishes to prove. The author also suggests that the lawyer make the underlying generalization explicit. The defense lawyer must then analyze each step because the step that is left out
may have the greatest weakness.
The second step in analyzing an inference is to consider the responses
available to the opponent of the inference. Wigmore says that there are
three and only three responses available: (1) explain away the proposed
inference by offering other possible explanations; (2) deny the existence
of the evidentiary fact upon which the inference is based; and, (3) offer a
new and rival evidentiary fact which by inference tends to disprove independently the probandum or proposition to be proved.34 The possible responses under Wigmore's analysis help to analyze the strength of the defendant's inferences and the inferences in the opponent's case.
A third, but overlapping step, is articulating and then testing the
strength of the underlying generalization. Expressly articulating generalizations is the key to determining just how strong a piece of evidence is. 6
The generalization also tests whether the evidence meets the definition of
relevancy of "having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less
probable than it would be without the evidence. 36
A chain of inferences from evidential fact to the proposition may be
termed "catenate 37 or "cascaded"3 6 inferences. Wigmore states, "explicit
31.
32.
33.

Id. at 91.
B. RUSSELL, THE PROBLEMS OF PHILOSOPHY 60-69 (1912).
J. WIGMORE, supra note 28, at 14 (emphasis in original).

34. Id. at 27-32.
35. D. BINDER & P. BERGMAN, supra note 1, at 93.
36. FED. R. EVID. 401.
37.
MORE,

38.

This is the term used by Dean Wigmore in his discussion of inference. See J. WIG-

supra note 28, at 5.
This is the more modern jargon. See Schum, On the Behavioral Richness of Cas-

caded Inference Models: Examples in Jurisprudence, 2

COGNITIVE THEORY

149-73 (1977).
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analysis of catenate inferences is the one necessary safeguard for correct
39
thinking.1"
As the number of links in the chain of inferences increases, the weakness of the chain increases 40 to the point that the evidence may be useless
or even excluded by the court as remote.
, Cascaded inferences must be distinguished from the situation in which
there are several pieces of circumstantial evidence that, when looked at
cumulatively, may furnish strong evidence indeed. As a result of this inference analysis, one judges the strength of each inference and the
strength of all those available in preparation for selecting those that go
41
into the final case.
It is also important to test hypotheses 4 or those interpretations and
conclusions that function as hypotheses. This testing involves a process of
questioning the hypothesis to determine if the evidence supports the hypothesis and if the hypothesis covers and explains the evidence."
Judgment reasoning exists when no principle controls absolutely. Instead there are factors on both sides, and it is necessary to give weight to
the factors on each side and engage in a weighing or balancing process. A
good example is a criminal case in which the intent of the defendant is in
question and in which there is evidence that the defendant acted with
intent, and also evidence that he acted without intent.
Additional reasoning examines the reasoning of the defendant's case
and the opponent's case from every logical standpoint including applied
logic.
Emotional and Value Analysis. Look to emotional" and value considerations and determine what the fact-finder would consider fair.
Argument Analysis. Look at each argument on a crucial contested
issue and objectively determine its persuasive strength.
D.

Narrowing and Selecting

During the in-depth analysis and evaluation,4 5 the process of narrowing
and selecting undoubtedly will begin. Certain hypotheses may not withstand the testing; inferences or chains of inferences may be found weak,
39.

40.
41.
supra
42.

43.
44.
45.

J. WIGMORE, supra note 28, at 15.
J. CEDERBLOM & D. PAULSEN, CRITICAL REASONING 198 (2d ed. 1986).
There is muchmore to inference analysis. For a detailed discussion, see J. WIGMORE,
note 28.
J. CEDERBLOM & D. PAULSEN, supra note 40, at 206-48.
D. BINDER & P. BERGMAN, supra note 1, at 161-89.
Id. at 105.
See supra text accompanying notes 23-42.

MERCER LAW REVIEW

[Vol. 42

and arguments to be unpersuasive. Some points, however, will withstand
analysis.
The defense lawyer should continue the process of narrowing those inferences that withstand the analysis by comparing the available alternatives. Ultimately he will choose the alternative that is most plausible, and
therefore most persuasive. In addition, he will select the hypotheses, interpretations, organizing concepts, inferences, and evidence, that together
make up the one evidentiary model or story that best reconstructs the
litigated event or episode. All parts must fit together tightly, and the total
must be unified and cohesive. The evidentiary model must be integrated,
internally consistent, and "ring true" as the most likely version of the
litigated event or episode and the most likely explanation of the evidence.
The prosecution case may be used as an example:
[Plrosecution cases must develop an action through a clear set of scenes,
actors, agencies, and purposes that can be connected in support of the
same interpretation of the defendant's behavior. The prosecution case
cannot satisfy standards of reasonable doubt if it fails to define all of the
structural story elements (scene, act, agent, agency, purpose) in terms
that support the same meaning for the defendant's behavior.'
Probably most important of all is selecting the powerful arguments.
Lawyers often choose legalistic arguments rather than search for the argument which is persuasive to jurors. For example, defense lawyers often
base their cases on the burden of proof being on the prosecutor rather
than the positive argument that the evidence shows that the defendant
did not commit the crime.
E. Integrating the Case: Orientation and Development
Organizing Around the Theory of the Case. Having selected the
conclusions, interpretations, concepts, and ideas that interrelate the facts
and having constructed supporting points of argument, in turn supported
by facts and inferences therefrom, the lawyer must now structure the case
around a single organizing idea or theory. The theory is usually the expression of a legal element or combination of elements, such as self-defense or consent, that must be supported by development of points of
argument. The theory of the case is the basis from which the defense
lawyer will develop the persuasive case and from which the trial will be
conducted. Everything done is consistent with and advances the theory of
the case. James McElhaney succinctly summed up the concept of the theory of the case:
46.

W. BENNET & M. FELDMAN, supra note 2, at 94.
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The theory of the case is the basic, underlying idea that explains not
only the legal theory and factual background, but also ties as much of
the evidence as possible into a coherent and credible whole. Whether it is
simple and unadorned or subtle and sophisticated, the theory of the case
is a product of the advocate. It is the basic concept around which everything else revolves. 7
Mauet adds:
It is essential to develop a theory of the case before trial and act in accordance with it throughout the trial itself. A theory of the case is simply
-your position and approach to all the undisputed and disputed evidence
which will be presented at trial. You must integrate the undisputed facts
with your version of the disputed facts to create a cohesive, logical position at trial. That position must remain consistent during each phase of
the trial. At the conclusion of the trial your position must be the more
plausible explanation of "what really happened" to the jury."
It will then become necessary to support the theory of the case by developing points of argument and by marshalling the evidence.
Marshalling the Evidence. Defense counsel must next examine the
crucial contested issues and the evidence marshalled as to those issues. 4
The entire case must be considered, but with special attention given to
the crucial contested issues.
Choose one point and then marshall every fact, inference, combination
of facts and inferences, and every argument or interpretation to support
that point. These then are juxtaposed in a block of argument. The block
of argument on an issue is the form that counsel will use in closing argument. The block of argument is also the form of organization used in
building the persuasive case. The marshalled evidence in block form is
used to win the battles on the contested issues. It is when powerful arguments are selected and developed in blocks with all the evidence marshalled in one place that maximum persuasion occurs.
Developing the Persuasive Case. The defense must now organize
the blocks of argument, the interpretations, the concepts, and the ideas
into the persuasive case.
Refining the Case. The lawyer should discard anything which does
not fall within and advance the theory of the case, because it will interfere with the fact-finder's comprehension and retention of an otherwise
well-organized and clear position. It is only when the case is well-organ47. J.W. MCELHANEY, supra note 12, at 48.
48. T. MAUET, supra note 11, at 9.
49. D. BINDER & P. BERGMAN, supra note 1, at 58-59.
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ized that the defense lawyer can communicate information persuasively
to the fact-finder.
Adding the Emotional Element. The lawyer has built a positive
case that the defendant is innocent. This is not enough. The fear of convicting an innocent man must be powerfully built into the case so that
jurors are emotionally affected.
F. Developing the Individual Parts of the Trial
Having developed the entire factual position around a theory of the
case and having done so in detail, the defense is now ready for the first
preparation of the individual parts of the trial (voir dire, opening statement, direct examination, cross-examination, and closing argument) and
the trial plan. He could not develop these in final form earlier because
they are derived from the developed case. How to develop the individual
parts of the trial is beyond the scope of this Article, and the reader
should refer to works relating to these specific parts, including: Voir
61 direct examination; 52 cross-examination;53
dire;60 opening statement;
4
and closing argument.

G. Plan the Finishing Touches
Consider what key words, phrases, themes, and whatever else would
add to the persuasive power of the case.

VI.

PLANNING THE PRESENTATION OF THE CASE

Preparing the law and building an evidentiary model or story by reconstructing the litigated event or episode is not enough. The presentational
methods that will help communicate the case persuasively to the factfinder must now be considered.
Defense counsel must plan before trial which methods of communicating the case to the fact-finder he will use. He must carefully choose visual
aids and other demonstrative evidence. He also must carefully choose
those rhetorical devices and other available means to assure comprehen50.
1990).
51.
52.
53.
54.

See generally B. BONORA & E.

KRAUSS, JURYWORK: SYSTEMATIC TECHNIQUES

See generally JW. MCELHANEY, supra note 12, at 88-94.
Id. at 237-54.
See generally F. WELLMAN, THE ART OF CROSS-EXAMINATION (4th ed. 1937).
See generally JW. MCELHANEY, supra note 12, at 491-529.

(2d ed.
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sion and retention by the fact-finder. 55 Legitimate presentational methods must be planned and prepared before trial, if they are to be effective.
VII.

CONCLUSION

Having built the persuasive case as the foundation for all the other
lawyering in the disputed case, the defense is now properly ready to evaluate, negotiate, and do final preparation for trial. Everything else will be
derived from and will forward the persuasive case. If there is a trial, trying the matter from the prepared persuasive case is easier and far more
likely to result in success. Persuasion is the key to power. With power and
persuasion foremost in mind, the system and process outlined here can
bring success to the practitioner in the challenging art of criminal
defense.

55. See generally L.
676-86 (1985).
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