Wills, Trusts, and Administration
of Estates
by James C. Rehberg*
Without doubt, the most important developments in fiduciary law in
Georgia during the past year were legislative. The most attention-grabbing of these are, first, the repeal of Georgia's version of the common law
rule against perpetuities and the adoption in its stead of the Uniform
Statutory Rule Against Perpetuities and, second, the repeal of the Georgia Gift to Minors Act and the adoption in its stead of the Georgia Transfers to Minors Act. These two statutes, along with several other significant but less attention-grabbing ones, will be discussed in the first
portion of this Article. A discussion of noteworthy judicial decisions
resolving a variety of issues in the area of wills, trusts, and administration
of estates will then follow.
I.

LEGISLATION

A. The Rule Against Perpetuities
Since the enactment of Georgia's first complete code, the statutory rule
against perpetuities had been, until 1990, a codification of the common
law rule, which stated a future interest is void at its creation if there is
any possibility that it might not vest within the period measured by ascertainable lives in being at the creation of the interest plus twenty-one
years.' After publication in 1952 of a law review article ' that first seriously proposed a "wait and see" approach, and continuing through the
* Professor Emeritus, Walter F. George School of Law, Mercer University. Mercer University (A.B., 1940; J.D., 1948); Duke University (LL.M., 1952). Member, State Bar of
Georgia.
1. Ga. Code of 1860 § 2249. The only substantive change was in 1953 when the rule was
amended to except from its operation pension and profit-sharing plans created by employers. 1953 Ga. Laws 42.
2. Leach, Perpetuities in Perspective: Ending the Rule's Reign of Terror, 65 HARV. L.
REv. 721 (1952).
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following four decades, many states enacted modifications of the rule. Indeed, a bill proposing a "wait and see" approach was introduced in both
the 1988 and the 1989 sessions of the Georgia General Assembly; in
neither instance did the bill get out of committee.
In the meantime, the National Conference of Commissioners on Uniform State Laws had been working on the subject and in 1986 proposed a
"Uniform Statutory Rule Against Perpetuities." Eleven states have now
adopted the Uniform Act.3 Georgia became a member of this group when

the 1990 session of the general assembly adopted it.' While a detailed
treatment of the new law would be ill-advised at this point, it is appropriate to summarize with some specificity its five substantive sections.
Section 44-6-201 of the Official Code of Georgia Annotated
("O.C.G.A.") retains that feature of the prior law that validates any interest that is certain to vest or terminate within the common law period of
lives in being plus twenty-one years. It goes beyond the common law
(and prior Georgia law), however, to provide a ninety-year "wait and see"
period. It does this by validating any nonvested interest that would fail
under the common law if the interest, in fact, either vests or terminates
within the ninety-year period. Separate subsections of this section deal
with its application to general and to special (referred to in the statute as
"non-general") powers of appointment.6
Section 44-6-202 specifies when the period of the rule commences to
run.7 Three subsections address the types of situations in which this may
become a problem. Subsection (a) states the general rule that the time of
the creation of a nonvested interest or a power of appointment is determined under general principles of property law.8 Subsection (b) states
that, in the case of a power of appointment, if there is a person who alone
can exercise the power to become the unqualified beneficial owner, the
period starts to run when that power to become the unqualified beneficial
owner terminates.s Subsection (c) deals with nonvested interests or powers of appointment arising out of transfers to a previously funded trust or
other such property arrangement."0 At common law, it is at least arguable
that the period starts running afresh with reference to each such transfer.
This problem is resolved by treating each such transfer as having been
3. See Waggoner, The Uniform Statutory Rule Against Perpetuities:Oregon Joins Up,
26 WILLAMETTE L. REv. 259 (1990).

4.
5.

1990 Ga. Laws 1837 (codified at O.C.G.A. §§ 44-6-200 to -206 (Supp. 1990)).
O.C.G.A. § 44-6-201 (Supp. 1990).

6. Id.
7. Id. § 44-6-202.
8. Id. § 44-6-202(a).
9. Id. § 44-6-202(b).
10. Id. § 44-6-202(c).
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made when the nonvested property interest or power of appointment was
created in the original transfer.
Section 44-6-203 requires the court, on the petition of an interested
person, to reform any disposition that is still contingent at the end of the
ninety-year period." The section admonishes courts to make such reformation "in the manner that most closely approximates the transferor's
2
manifested plan of distribution" and is within the ninety-year period.'
Section 44-6-204 provides that section 44-6-201, which contains the ba13
sic time-of-vesting requirements, shall not apply to certain transfers.
The theory of this section is that neither the common law rule of lives in
being plus twenty-one years nor the ninety-year waiting period (a theoretical approximation of the common law period) is appropriate in the
case of most bargained-for transactions. This section, by far the longest of
the substantive sections, provides that the statutory rule shall not apply
to the following: (1) Nondonative transfers (excepted from this exclusion
are eight commonly encountered transfers made pursuant to a contract or
in exercise of elective rights); (2) certain fiduciary powers; (3) power to
appoint a fiduciary; (4) certain discretionary powers of a trustee to distribute principal prior to termination of a trust; (5) gifts to charities or
governmental entities; (6) pension and profit-sharing agreements; and (7)
situations not subject to the common law rule or which may be excluded
14
by another statute.
Section 44-6-205 states the effective date of the statutory rule and, in
effect, makes the statute operate both prospectively and retrospectively' 5
First, the statute is made applicable to any nonvested property interest or
power of appointment created on or after May 1, 1990. Second, it reaches
back and provides that, with reference to interests created prior to the
date that violated the rule as it then existed, the court may, on the petition of an interested party, exercise its equitable powers to reform the
disposition in the manner that most closely approximates the transferor's
intention and is within the limits of the rule as it existed when the interest was created."6
The Reporter of the Uniform Act has said, had it been in force at the
time, "almost none of the perpetuity cases that have ever been litigated
in this country would have been litigated."' Whether that result is the
desired one, and whether the Uniform Statute is the desired method of

11.
12.
13.
14.
15.
16.
17.

Id. § 44-6-203.
Id.
Id. § 44-6-204.
Id.
Id. § 44-6-205.
Id,
See Waggoner, supra note 3, at 273.
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reaching it, we must "wait and see"-and the waiting period may be as
long as ninety years. As one prominent writer in this field has written,
"[t~he Uniform Statute is, altogether, an extraordinarily risky venture."'"
B.

Uniform Transfers to Minors Act

Georgia has had a gifts-to-minors act since 1955 and has updated it
since then to accord with the uniform laws on the subject.'9 The latest
uniform treatment of the subject was the adoption in 1983 by the National Conference of Commissioners on Uniform State Laws of the Uniform Transfers to Minors Act (the "Uniform Act")." Many states have
revised their versions of the Uniform Gift to Minors Act, and over the
years this has resulted in increased lack of uniformity. The National Conference of Commissioners on Uniform State Laws proposed the Uniform
Act to deal with this general problem. Georgia adopted the Uniform
Transfers to Minors Act (the "Georgia Act") effective July 1, 1990.11
Section three of the Georgia Act added a new power that may be incorporated by reference into a will or trust instrument: the power to distribute assets from an estate or trust to or for a person under the age of
to a custodianship created for
twenty-one years by transferring the assets
22
the person under the new Georgia Act.
C. Miscellaneous Statutes Affecting Fiduciaries
The 1990 session of the general assembly addressed, in addition to perpetuities and transfers to minors, several other more narrowly focused
but nevertheless significant matters of interest to fiduciary lawyers.
Legacy or Devise to a Subscribing Witness. In prior Georgia
law, when there was a bequest or devise to a subscribing witness, that
witness was competent to testify as to the due execution of the will, but
the legacy or devise to him was void.2 3 Following the letter and the spirit
of O.C.G.A. § 53-2-45(a), a divided supreme court held that it applied to a
will that had four witnesses, two of whom were also beneficiaries under
it.24 Apparently in response to this decision, the general assembly
18. Dukeminier, The Uniform Statutory Rule Against Perpetuities: Ninety Years in
Limbo, 34 UCLA L. REv. 1023, 1024 (1987).
19. 1955 Ga. Laws 592; 1957 Ga. Laws 98; 1969 Ga. Laws .24; 1990 Ga. Laws 667 (codified
as amended at O.C.G.A. §§ 44-5-110 to -134 (Supp. 1990)).
20, UNW. TRANSFER TO MINORS ACT, 8A U.L.A. 243 (Supp. 1990).
21. 1990 Ga. Laws 667 (codified as amended at O.C.G.A. §§ 44-5-110 to -134 (Supp.
1990)).
22. Id. § 3, at 684 (codified as amended at O.C.G.A. § 53-15-3(32) (Supp. 1990)).
23. O.C.G.A. § 53-2-45(a) (1982).

24. Ward v. Moon, 259 Ga. 293, 380 S.E.2d 263 (1989).
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amended section 53-2-45(a) to provide that a legacy or devise to a subscribing witness shall not be void if there are at least two other witnesses
who are not legatees or devisees 2 5
Renunciation of Succession. Georgia's renunciation statute2 6 was
amended to tighten the notification requirement. The prior law required
that a copy of the filed instrument of renunciation be mailed to the transferor or to the personal representative of the decedent if the transferor
was deceased. A 1990 amendment adds a requirement that the copy be
either hand delivered, with a written acknowledgment of receipt, or that
it be delivered by first-class mail.26
Procedural Details of Importance to Fiduciaries. A single act
made changes in otherwise unrelated details of administration of estates. 29 These changes are mentioned only briefly.
First, if a will executed after July 1, 1990, omits any of the executor's
powers, which under O.C.G.A. § 53-15-3 could have been incorporated by
reference, the executor may now petition for and be granted those powers.30 Second, the provision for instanter probate in solemn form was rewritten to allow for such probate even when there are heirs who are not
sui juris, provided that guardians for such persons acknowledge service of
the petition, waive further notice, and consent to admission of the will to
probate without further delay.3' Finally, the provision for application for
letters of administration was similarly amended to allow the heirs at law,
including those not sui juris acting through their guardian, to petition the
32
probate judge to waive the bond of the administrator.
Guardianship. A guardian has long been authorized to compromise
any contested or doubtful claim for or against the ward, including the
right to make a settlement of the claim by arbitration.3 3 O.C.G.A. § 29-216, which appeared to contemplate a lump-sum settlement, has now been
amended to provide that upon the approval of the probate judge the
guardian may settle a claim in favor of the ward without receiving the full

25. O.C.G.A. § 53-2-45(a) (Supp. 1990).
26. Id. § 53-2-115 (1982).
27. Id.
28. Id. § 53-2-115 (Supp. 1990).
29. Act approved Mar. 28, 1990, No. 1086, 1990 Ga. Laws 350 (codified at O.C.G.A. § 531-6 (Supp. 1990)).
30. O.C.G.A.,§ 53-1-6 (Supp. 1990). The legislature erroneously numbered this section
53-1-5. 1990 Ga. Laws at 351.
31. O.C.G.A. § 53-3-13(b) (Supp. 1990).
32. Id. § 53-6-26.
33. Id. § 29-2-16 (1986).
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settlement in a lump sum. 3' Instead, the settlement may be in exchange
for an arrangement that defers receipt of a part or all of it until the ward
reaches majority and may involve a structured settlement or the creation
of a trust on such terms as the court approves."

II. RECENT DECISIONS-WILLS AND ADMINISTRATIONS
A.

Effect of the Expanded Jurisdictionof Certain Probate Courts

In 1987 the legislature passed an act expanding the jurisdiction of the
probate court in a county with a population of over 150,000,36 if the judge
of the county has been admitted to the practice of law for at least seven
years. Part of that expanded jurisdiction is hearing declaratory judgment
actions that involve fiduciaries. 3 7 In Wausau Insurance Co. v. King," a
notice of a disputed claim against an estate was filed in probate court.
The. court ruled that, notwithstanding this expanded jurisdiction, it still
lacked jurisdiction to entertain the disputed claim.3 9 The court of appeals
affirmed, holding that in a proceeding between an estate and an alleged
creditor of the estate, the probate court had no jurisdiction to decide
whether there was an indebtedness. 0 Had a petition for a declaratory
judgment been before the probate court, jurisdiction would have existed,
but the mere filing of a notice of a disputed claim is not the filing of a
petition for a declaratory judgment."1
B.

Selection of Administrator

The statute governing appointment of an administrator provides that,
in the absence of a surviving spouse, the next of kin at the time of the
death shall have priority.42 If there are several such next of kin, then the
person chosen by the majority of them shall be next entitled. This appears clear enough on the surface, but the court, in Brannen v. Boyce,'3
found two lines of cases that appear to reach opposite results in such a
factual situation. The problem was posed in Brannen when one of the
children who survived the intestate then died, leaving children. When the
34. Id. § 29-2-16(b) (Supp. 1990).
35. Id.
36. Act approved Apr. 8, 1987, No. 670, 1987 Ga. Laws 912 (codified at O.C.G.A. § 15-9127 (1990)).
37. O.C.G.A. § 15-9-127(1) (1990).
38. 191 Ga. App. 329, 381 S.E.2d 574 (1989).
39. Id. at 329-30, 381 S.E.2d at 574.
40. Id. at 330, 381 S.E.2d at 575.
41. Id.
42. O.C.G.A. § 53-6-24(2) (1982 & Supp. 1990).
43. 190 Ga. App. 385, 378 S.E.2d 743 (1989).
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issue of qualification of an administrator de bonis non was later reached,
those children of that deceased child claimed a .right to cast the vote their
mother would have had if she had survived to the time of this proceeding." The court of appeals chose the line of cases that disqualified children of an heir who died after the decedent's death. They were not heirs
of the decedent; instead, they were heirs of an heir. 4 5 The specific language, which refers to "the next of kin at the time of the death" of the
intestate, appears to demand this result, but to reach it the court had to
disavow a line of authority going back to 1920 that held that "the children of a deceased brother [who survived the intestate] would together
have one vote in the selection of the administrator.""
C.

The Doctrine of Virtual-Adoption

One who bases his claim to inherit on an alleged virtual adoption by an
intestate has a heavy burden of proof. In the first place, the claim is always based upon an alleged oral contract. Furthermore, that contract and
each of its elements must be established so clearly as to leave no reasonable doubt as to the agreement.4 7 The claim in Lee v. Gurley"' was based
upon evidence that the natural parents gave up custody to the child's
uncle, that the child thereafter lived with the uncle, that the uncle stood
in the position of parent to the child, and that the uncle later died intestate.4" Although a jury had found in the child's favor, the trial court's
'judgment notwithstanding the verdict was affirmed on appeal.5 0 The
missing element was proof of an agreement between the natural and the
adoptive parent. While there appears to have been evidence of all the
other elements, the absence of clear and convincing evidence of an agreement defeated the claim of virtual adoption, a claim that must be based
on contract.61
D. Mutual Wills
Mutual wills by their very nature appear to invite litigation. Coker v.
Mosley" suggests that separate wills, if executed by a husband and wife,
44. Id. at 385-86, 378 S.E.2d at 744.
45. Id. at 388, 378 S.E.2d at 746.
46. Pierce v. Smith, 25 Ga. App. 101, 102 S.E. 648 (1920).
47. The elements, the absence of any one of which will defeat the claim, are spelled out
in Williams v. Murray, 239 Ga. 276, 236 S.E.2d 624 (197.7). Practically every appellate court
opinion involving this claim has cited Williams as controlling.
48. 260 Ga. 23, 389 S.E.2d 333 (1990).
49. Id. at 24, 389 S.E.2d at 334.
50. Id. at 23-24, 389 S.E.2d at 334.
51. Id. at 24, 389 S.E.2d at 334.
52. 259 Ga. 781, 387 S.E.2d 135 (1990).
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may suffer from this same infirmity. 3 In Coker the husband and wife
executed wills, apparently at approximately the same time, but neither
will contained a statement that they were mutual wills. After the husband's death, a declaratory judgment action was brought by his executor,
who was also a legatee under both the will of the husband and a second
will of the wife, which was executed after the husband's death5 4 The
court affirmed the trial court's holding that the original wills were not
mutual because there was no express statement that they were mutual,
nor was there any evidence of an express contract to make (or to refrain
from revoking) a will.6 The trial court erred, however, in requiring the
individual legatees to pay the legal fees of the executor; they were doing
no more than defending an action brought against them by the
executor.5 6
E. Removal of a PersonalRepresentative
The removal of a personal representative is a serious step in the administration of an estate. This is particularly true if that representative is an
executor in whom the testator himself has reposed special confidence, as
was the case in Pitts v. Attaway.5 7 In Pitts the will left rental property to
the surviving wife for life, remainder to the testator's children, and the
wife elected to take under the will. During administration the executor
sold this rental property to pay debts. The wife, having thus lost her life
estate, sued the executor in superior court for fraud and waste and, in the
meantime, petitioned the probate court for an accounting and for removal
of the executor. The superior court later entered, in the proceeding before
it, an order finding the executor's sale valid. Thereafter, the probate court
entered an order in favor of the wife, removing the executor and ordering
an accounting." On the executor's appeal, the supreme court reversed the
probate court's decision.15 Since the will gave the executor full power to
sell or not to sell, as he deemed best for the estate, that power was superior to the life estate given to the Wife. Her only complaint was that he
acted unlawfully, and the superior court had already addressed that issue.
Its judgment on that issue became res judicata. 0
53. Id. at 781, 387 S.E.2d at 135.
54. Id., 387 S.E.2d at 136.
55. Id.
56. Id. at 782, 387 S.E.2d at 136.
57. 259 Ga. 455, 384 S.E.2d 629 (1989).
58. This order was entered pursuant to O.C.G.A. § 53-7-148 (Supp. 1990). 259 Ga. at 455,
384 S.E.2d at 629.
59. 259 Ga. at 455, 384 S.E.2d at 629.
60. Id. at 456-57, 384 S.E.2d at 629-30.
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Simpson v. King6 is a case in which the tragic death of a decedent gave
rise to several interesting legal issues that the court had to resolve before
dciding the primary issue of whether an administratrix should be removed. A somewhat detailed statement of the facts is necessary to see
how these legal issues arose. Decedent and his wife were married in 1978,
and a son was born to them. In 1980 the couple separated but did not
divorce. In 1985 another woman moved in with decedent and later gave
birth to a second son. Also in 1985 decedent instituted divorce proceedings against the wife. The parties entered into a final alimony and property settlement agreement. Then, before the court could enter the final
2
divorce decree, decedent was killed in a plane crash.
The wife was appointed temporary administratrix, and a few days later
the other woman, suing as next friend of her unborn child and as common
law wife of the decedent, petitioned to remove the wife as an administratrix. Thus, the decedent was survived by a'son, an unborn son, and two
women each claiming to be his surviving spouse. The probate court found
that no common law marriage was shown; that the unborn son, though
later born, was barred from inheriting from the estate by O.C.G.A. § 53-44; and that the mother of the unborn son lacked standing personally or on
behalf of the unborn son to petition for the wife's removal. After the superior court entered summary judgment for the wife, the matter was
taken to the supreme court. The supreme court affirmed in part and reversed in part.6 3 The trial court was correct in holding that there was no
common law marriage." ' Since decedent had never divorced his wife, he
could not legally enter into another marriage. Nevertheless, the court continued, the then unborn child was entitled to inherit from the decedent
under the doctrine.of virtual legitimation. 5 The court held that clear and
convincing evidence of paternity was shown by proof that decedent had
named the other woman, the mother of the unborn child, as his insurance
beneficiary; that he had told family and friends that he was going to have
another child; that everything had been done to make the divorce final
except entry of a final decree; and that he and the unborn child's mother
were going to marry as soon as the decree was entered. 6 The court concluded that these facts, under the doctrine of virtual legitimation as
spelled out in Prince v. Black ,6 constituted clear and convincing evidence
61. 259 Ga. 420, 383. S.E.2d 120 (1989).
62. Id. at 420, 383 S.E.2d at 121.
63. Id. at 420-23, 383 S.E.2d at 120-23.
64. Id. at 421, 383 S.E.2d at 121.
65. Id., 383 S.E.2d at 121-22.
66. Id. at 422, 383 S.E.2d at 122.
67. 256 Ga. 79, 344 S.E.2d 411 (1986).
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that the child was the natural child of the decedent 6and that the latter
intended for the child to share in his intestate estate. 8
Last, the court held that the surviving wife of the decedent could not
qualify as administratrix of his estate because she no longer had any right
to inherit from him.69 She surrendered that right by accepting the award
of permanent alimony.70 Having thereafter no interest in the estate of the
decedent, she lacked standing to qualify as administratrix of his estate.7 '
III. RECENT DECISIONS-TRUSTS

A.

Implied Trusts

Georgia's implied trust statute, 72 in a single section, makes it clear that
it is intended to include purchase money resulting trusts, other resulting
trusts, and constructive trusts, but it does not make clear the essential
elements of each of these. In which of these, for example, must the claimant prove an agreement as to ownership of the beneficial interests? In the
situation of an alleged purchase money resulting trust, there obviously
must be shown some sort of agreement; otherwise there would have been
no "purchase." In other types of resulting trusts, however, proof of an
agreement may or may not be necessary. For example, in the case of a
constructive trust that is implied as a result of the fraud of the constructive trustee (the grantee), it would appear gratuitous to require proof of
an agreement or mutual understanding. Proof of the fraud and the resulting unjust enrichment should be sufficient. In the recent fraud case of
Page v. Wheale,74 however, the court required proof of an agreement. It
cited and applied the -rule laid down in Harrell v. Harrell9 that " . ..
[t]he ultimate inquiry is whether there was, in truth, a mutual understanding.

"...,,76

The opinion in Harrell, a unanimous decision, closed with this
statement:
68. 259 Ga. at 422, 383 S.E.2d at 122.
69. Id. at 422-23, 383 S.E.2d at 122-23.
70. Id. at 422, 383 S.E.2d at 122.
71. Id. at 422-23, 383 S.E.2d at 122-23.
72. O.C.G.A. § 53-12-26 (1982).
73. Examples of an implied trust not based on an agreement are the fraud, 'or constructive trust, situation, O.C.G.A. § 53-12-26(2), and the resulting trust arising from complete
accomplishment of an express trust purpose without exhausting the trust estate, O.C.G.A. §
53-12-26(4).
74. 259 Ga. 597, 385 S.E.2d 402 (1989).
75. 249 Ga. 170, 290 S.E.2d 906 (1982).
76. 259 Ga. at 597, 385 S.E.2d at 403 (quoting Harrell, 249 Ga. at 172, 290 S.E.2d at
907).
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Finally, hidden beneficial ownership can be pernicious, and often used to
evade or avoid just obligations, creating uncertainty and prolonged litigation . . . . Nonetheless, the Code sections we have cited [including
O.C.G.A. § 53-12-26] appear to sanction hidden trusts, and we must be
77
guided by the law as given by the General Assembly.
Perhaps the court in Page is hoping to minimize the number of implied
trust cases, including fraud cases, by requiring the plaintiff in every such
case to prove a mutual understanding.
The question of how, if at all, the doctrine of. unclean hands affects the
rights of parties to a "hidden trust" was before the supreme court in
Dixon v. Murphy,'7 a case decided within a month after Page. In Dixon a
mother had transferred realty to Chapman so that he could use it as collateral for a loan, and Chapman orally promised to reconvey the realty at
.a later time. While legal title was vested in Chapman, the mother filed for
bankruptcy. Her petition showed she had no interest in this realty. Pending bankruptcy, she persuaded Chapman to convey the realty to her son.
The mother and her son assumed the loan Chapman had taken out on the
property. Then, after the mother was discharged in bankruptcy, she sued
to set aside the deed to her son. His defense was that she was barred from
asserting a claim to the land by the doctrine of unclean hands because
she obtained her discharge in bankruptcy by concealing from the bankruptcy court, and from her creditors, the interest in the land she later
claimed was equitably hers. The jury rendered a verdict for the mother,
but the trial court ordered a judgment notwithstanding the verdict for
the son. The supreme court affirmed, agreeing that the mother committed
a fraud on her creditors that, under the doctrine of unclean hands, barred
8
" the court apher from equitable relief.79 Again, as in Harrell v. Harrell,
pears to have taken another swipe, here by footnote, at the pernicious
nature of hidden trusts."
B.

Removal of Trustee
2
Hanson v.First State Bank & Trust Co.8 was what the court described

as a "longstanding dispute" ' between the beneficiaries of a testamentary
trust and the trustee bank.84 While this latest development does not re77. 249 Ga. at 172, 290 S.E.2d at 907-08.
78. 259 Ga. 643, 385 S.E.2d 408 (1989).
79. Id. at 643-44, 385 S.E.2d at 409-10.
80. 249 Ga. 170, 290 S.E.2d 906 (1982).
81. 259 Ga. at 642 n.1, 385 S.E.2d at 409 n.1.
-82. 259 Ga. 710, 385 S.E.2d 266 (1989).
83. Id. at 710, 385 S.E.2d at 266.
84. The supreme court first heard the case, on procedural matters in 1985. See Hanson
v. First State Bank & Trust Co., 254 Ga. 235, 327 S.E.2d 730 (1985).
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solve the dispute, it does narrow it down to a few specific issues of trust
law. 5 The will of a testatrix appointed the bank as trustee of trusts for
her four children. Her brother managed a partnership that operated several family farms and was otherwise active in family business.,He was also
chairman of the board of directors and the executive and finance committees of the trustee bank. The trial court found that he owned twenty-five
to thirty percent of the stock in the trustee bank and that other family
members owned another forty-five to fifty percent."'
In the 1980s the trust beneficiaries became dissatisfied and sued to remove the trustee bank and to recover damages. Their principal contention was that the brother's active involvement in the family business, in
which the trusts had substantial interest, created a series of conflicts of
interest on the part of the bank. On the issue of removal of the bank,
though, the bank argued that if any conflict existed between the brother
and the trusts, the conflict could not be attributed to the bank because it,
not the brother, was the trustee. The court concluded, however, that ample grounds for removal of the trustee bank were shown because the
brother's domination of the bank's affairs was-so complete that a conflict
of interest between the brother and the trust was in fact a conflict between the bank and the trust.8 7
The trial court found only one conflict of interest in which the bank, as
opposed to the brother, had an ownership interest in a transaction it
managed for the trusts.8 This was error because the conflicts between the
brother's individual interests and the interests of the trusts were attributable, whenever trust assets were involved, to the bank as trustee.8 9
The trial court also had excluded, as irrelevant, evidence of salaries
paid to the brother from businesses controlled by the bank. This too was
error. Such evidence may be relevant on remand when the trial court ascertains damages.90
One other interesting issue was raised in the amicus curiae brief of the
Georgia Banker's Association, which was filed in support of the bank's
motion for rehearing. That association feared that the opinion may be
read as holding that a trustee must be removed because of a conflict of
interest, even though the settlor was fully aware of the potential for a
85. The court remanded in Hanson for further findings regarding conflicts of interests
and damages. 259 Ga. at 715, 385 S.E.2d at 270.

86. Id. pt 710 n.1, 385 S.E.2d at 267 n.1.
87. Id. at 710-13, 385 S.E.2d at 266-68. An appendix to the opinion elaborated upon the
interrelationship of the various investments, suggesting the extreme difficulty of determining whether certain activities by the brother were for the benefit of himself, the bank, or the
trusts being administered by the bank. Id. at 715-17, 385 S.E.2d at 270-71.
88. Id. at 714, 385 S.E.2d at 269.

89. Id.
90. Id. at 715, 385 S.E.2d at 269.
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conflict of interest when he named the bank as trustee. The court appears
to say that the potential for conflict was not the basis for removal, suggesting instead that it was the long series of transactions on behalf of the
trusts and others that left questionable whether those transactions were
in fact motivated by the best interests of the trusts.

