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Because the trial of a lawsuit is often, by its very nature, as dramatic as
a Shakespearean production, the trial lawyer must assume the roles of
writer, actor, and director. He must indulge himself in the effusions of
forensic eloquence, "reason with the accuracy and power of the trained
logician, and enforce his cause with all the inspirations of genius,"' and
ultimately persuade a jury to his cause. In attempting to set the stage for
a successful conclusion to the drama of trial, the trial lawyer must adhere
to the rules of trial practice and procedure. While the authors of this Article harbor no illusions about their abilities as Shakespearean actors, let
alone writers, they do hope that this cursory review will illuminate recent
developments in the law of service of process, personal jurisdiction, and
pretrial procedure, among other topics.
I.

PERSONAL JURISDICTION

Contractual Consent to Jurisdiction

A.

May defendants consent contractually to personal jurisdiction in Georgia in actions on contracts? Citizens & Southern Capital Corp. v. Sweetwater Homes, Inc.' suggests that they may. Brooks and Keeton, Alabama
residents, guaranteed payment to plaintiff on an equipment lease. The
lease provided: "Guarantor waives personal jurisdiction and submits itself
*
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to the jurisdiction and venue of the State Court of DeKalb County."' 3 After defaulting under the lease, the guarantors acknowledged service and
also were personally served in Alabama. The trial court, however, dismissed sua sponte plaintiff's complaint for lack of personal jurisdiction.4
The court of appeals reversed, and found defendant's contractual waiver
valid.'
B. Long Arm Statute
The court of appeals decided several recent cases in which plaintiffs
predicated personal jurisdiction upon Georgia's long arm statute.' Perhaps the most interesting case involving the statute arose from a plane
crash in Mississippi.7 The owner of the plane filed an action in Fulton

County against both the manufacturer and the Georgia firm that installed
an allegedly defective propeller. The Georgia firm filed a third-party action for contribution against the German corporation that had overhauled
the propeller. The trial court dismissed the third-party action, ruling that
the German firm was not subject to personal jurisdiction in Georgia.'
Relying upon the original "torts" subsection of the long arm statute,
the third-party plaintiff claimed that its injury would occur, within the
meaning of the statute, if at all, only when a jury in Georgia rendered a
verdict in favor of the original plaintiff. The court of appeals rejected
this argument, and ruled that the only relevant injury for purposes of
3. Id. at 571, 382 S.E.2d at 400.
4. Id.
5. Id. (citing O.C.G.A. § 15-1-2 (1990) and § 9-11-12(h)(1) (1982)). The primary basis of
the court's decision appeared to be the contractual waiver, although the court bolstered its
opinion by stating that defendant may also waive personal jurisdiction by acknowledging
service. Id. at 571-72, 387 S.E.2d at 400 (quoting Newell v. Brown, 187 Ga. App. 9, 10, 369
S.E.2d 499, 501; accord Cotton v. Ruck, 157 Ga. App. 824, 278 S.E.2d 693 (1981)).
6. O.C.G.A. § 9-10-91 (1982 & Supp. 1990). See, e.g., Dora-Clayton Agency, Inc. v.
Forjay Broadcasting Corp., 193 Ga. App. 340, 387 S.E.2d 617 (1989) (construing O.C.G.A. §
9-10-91(1), the "transacting business" subsection); Market Ins. Corp. v. IHM, Inc., 192 Ga.
App. 441, 385 S.E.2d 307 (1989) (construing O.C.G.A. § 9-10-91(2), (3), the "torts"
subsections).
7. Atlanta Propeller Serv., Inc. v. Hoffmann GMBH & Co. KG, 191 Ga. App. 529, 382
S.E.2d 109 (1989).
8. Id. at 529-30, 382 S.E.2d at 110. The trial court not only dismissed the third-party
complaint, but also assessed over $84,000 as damages against the third-party plaintiff for
abusive litigation. The trial court's award apparently predated the effective date of the new
abusive litigation statute, O.C.G.A. § 51-7-81 (Supp. 1990). The good faith defense available
in § 51-7-82 (Supp. 1990) might have proved invaluable to the third-party plaintiff.
9. 191 Ga. App. at 529, 382 S.E.2d at 111.
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long arm jurisdiction was the injury suffered by the original plaintiff
when the plane crashed in Mississippi. 1°
II.

A.

VENUE

Joint Tortfeasors and Obligors

The Georgia Constitution provides: "Suits against joint obligors [and)
joint tort-feasors . . . residing in different counties may be tried in either
county."" Three recent cases illustrate some of the issues that surface
when this provision provides the basis for venue." .
In Motor Convoy, Inc. v. Brannen,1 3 plaintiff named two defendants in
a personal injury action that arose from a vehicular collision. The individual defendant was a resident of Long County, where plaintiff filed suit.
The trucking company defendant was a nonresident. The individual defendant eventually entered into a substantial consent judgment in plaintiff's favor. In exchange for the consideration of $15,000, which most reflected the individual defendant's available liability coverage, the
individual defendant received a covenant from plaintiff not to enforce the
judgment. The trucking company, or its insurer, understandably became
distressed at this turn of events and moved for dismissal of the case. The
trucking company contended that the documents executed by plaintiff
and resident defendant amounted to a release, which had the effect of
14
destroying venue.
The court of appeals agreed with defendant that "the controlling fact
which governs the retention of jurisdiction over the non-resident is the
10. Id. at 530, 382 S.E.2d at 111. The third-party plaintiff in Atlanta Propeller Serv.,
Inc. apparently relied solely upon O.C.G.A. § 9-10-91(2), the original "torts" subsection.
Apparently, the German firm did not have ties to Georgia sufficient to warrant jurisdiction
under O.C.G.A. § 9-10-91(3). The court of appeals relied upon the supreme court's earlier
ruling in Coe & Payne Co. v. Wood-Mosaic Corp., 230 Ga. 58, 195 S.E.2d 399 (1973), in
which the supreme court held that the tortious act, for purposes of the statute, is composed
of both the negligent act or omission and the damage. Id. at 60, 195 S.E.2d 400-01. This
reliance is puzzling in light of subsequent supreme court decisions that seem to have restricted the decision in Coe & Payne. See Rainwater & Forehand, Trial Practice and Procedure, 40 MERCER L. REv. 423, 444-46 (1988). The authors respectfully suggest that the Georgia General Assembly should repeal the current tort subsections of the long arm statute and
provide, in their place, for personal jurisdiction over nonresidents to the extent permissible
by due process, in order to afford remedy to the citizens of this state who are injured by
nonresident tortfeasors.
11. GA.CONST. art. VI, § II, para. IV.
12. Motor Convoy, Inc. v. Brannen, 194 Ga. App. 795, 391 S.E.2d 671, aff'd, 260 Ga. 340,
393 S.E.2d 262 (1990); McCadams v. Bank of Lenox, 193 Ga. App. 367, 387 S.E.2d 635
(1989); Crawford v. Randle, 191 Ga. App. 112, 381 S.E.2d 77 (1989).
13. 194 Ga. App. 795, 391 S.E.2d 671 (1990).
14. Id. at 795, 391 S.E.2d at 672.
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legal resolution of liability on the part of the resident.'"" The court, however, viewed the documents as "more closely analogous to a finding that
the resident defendant is liable than that she is not.""' Thus, venue re7
mained proper as to the nonresident codefendant.
McCadams v. Bank of Lenox ' s also concerned venue. In McCadams
plaintiff bank sued a debtor firm and its two individual guarantors on a
note. While the debtor firm and one individual defendant filed for bankruptcy and received a stay against further proceedings, only the individual was dismissed from the action. The remaining individual defendant,
who was a nonresident of the county, appealed from the grant of summary judgment, which the trial court subsequently entered in plaintiff's
favor. This defendant argued that venue was destroyed when the codefendants received stays against further proceedings. 9
The court of appeals affirmed the summary judgment, distinguishing
20
its earlier decision in Timberlake Grocery Co. v. Cartwright,
The court
in Timberlake Grocery held that the discharge in bankruptcy and subsequent dismissal of the resident codefendant destroyed venue as to the
nonresident codefendant.2 ' The court in McCadams observed that the
debtor firm, also a resident, was never dismissed from the action, even
though it received a stay. 22 Because the resident debtor firm remained in
the action and therefore remained potentially liable, the court held that a
basis for venue in plaintiff's action remained against the nonresident indi23
vidual defendant.
Another case involving joint tortfeasors illustrated the steps defendants
must take to preserve the defense of improper venue. In Crawford v. Randle,"' plaintiff filed her lawsuit in Fulton County State Court. She
claimed that the joint tortfeasors, a Fulton County resident and a Clayton County resident, caused her injury as a result of their combined negligence. The Clayton County resident raised lack of jurisdiction as a defense to plaintiff's complaint, but did not reply at all to the Fulton
County defendant's cross-claim against her. The jury found for plaintiff,
but only against the Clayton County defendant, who promptly moved to
set aside the verdict and transfer the case to Clayton County. The trial
court denied the Clayton County defendant's motion on the basis that
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

Id. at 797, 391 S.E.2d at 673.
Id.
Id.
193 Ga. App. 367, 387 S.E.2d 635 (1989).
Id. at 367, 387 S.E.2d at 636.
146 Ga. App. 746, 247 S.E.2d 567 (1978).
Id. at 747, 247 S.E.2d at 568.
193 Ga. App. at 368, 387 S.E.2d at 636.
Id.
191 Ga. App. 112, 381 S.E.2d 77 (1989).
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the Clayton County' defendant had waived the defense of improper venue
crossboth by failing to raise the defense in response to the2 codefendant's
5
claim and by affirmatively participating in the trial
The court of appeals reversed 2 6 The court held that the Clayton
County defendant raised the defense in her answer 2 7 and that she waived
nothing as a result of not responding to the cross-claim because no response was required under section 9-11-8 of the Official Code of Georgia
Annotated ("O.C.G.A."). 2' The court also stated that under the Civil
Practice Act,2 ' the nonresident defendant did not waive the defense of
improper venue by engaging in closing arguments to the jury after the
presentation of the evidence so long as the court had not discharged the
resident defendant from the case.30
B.

Venue Under the Long Arm Statute

1
plaintiffs were creditors who
In Weitzel v. Griffin & Associates,"
sought recovery from six joint venturers as a result of business they had
transacted in Colquitt County. Two of the defendants resided in Clayton
County, two resided in Henry County, and two resided in Texas. Plaintiffs predicated jurisdiction over the Texas defendants upon the long arm
statute and argued that venue as to all defendants was proper in Colquitt
County under that statute because the parties had transacted the claimrelated business there.2 The court of appeals reversed the trial court's
denial of the Georgia defendants' motions to transfer to Clayton
County.3 3 The court held that nonresidents subject to personal jurisdiction in a given county under the long arm statute are not "residents" of
that county for purposes of establishing venue in that county.3 '

III.
A.

SERVICE

Substantial Compliance

Substantial compliance, as a service doctrine in Georgia, suffered a demise during the survey period. This doctrine, which Judge Benham char25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

Id. at 115, 381 S.E.2d at 79.
Id. at 116, 381 S.E.2d at 80.
Id. at 114, 381 S.E.2d at 78.
Id. at 113, 381 S.E.2d at 78 (citing O.C.G.A. § 9-11-8 (1982)).
O.C.G.A. tit. 9-11 (1982 & Supp. 1990).
191 Ga. App. at 116, 381 S.E.2d at 80.
192 Ga. App. 89, 383 S.E.2d 653 (1989).
Id. at 89, 383 S.E.2d at 653. See O.C.G.A. § 9-10-91(1) (1982 & Supp. 1990).
192 Ga. App. at 90, 383 S.E.2d at 654.
Id. See O.C.G.A. § 9-10-31 (1982).
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acterized as, affording all the certainty of the "weather,"35 permitted a
slight deviation from the plain wording of the Civil Practice Act's service
statute.30 In Brim v. Pruitt,37 in which the court of appeals held that, in a
situation in which service was effectuated at defendant's home upon a
person who did not live there, but defendant promptly received possession of the papers, service pursuant to the statute is achieved 8 "In such
circumstances the law should be construed to have been fulfilled. Substantial compliance is all that is necessary." 9 In Bible v. Bible,40 the supreme court. expressly overruled Brim and Sanders v. Johnson.4' The
court held that "O.C.G.A. § 9-11-4(d)(7), means exactly what it states, and
that service under this section must be made as provided. '42 The court
went on to state that "there is no authority to dispense with the clear
requirements of O.C.G.A. § 9-11-4(d)(7) merely because the defendant
may otherwise obtain knowledge of the filing of the action.""3 By requiring strict adherence to the statute, the supreme court returned the focus
of most cases concerning the sufficiency of service to the issue of whether
plaintiffs diligently effectuated service as soon as possible after the expiration of the statute of limitations.
B.

Service upon Uninsured Motorist Carriers
In Bohannon v. J.C. Penney Casualty Insurance Co.,4' a decision with

far-reaching implications for plaintiffs, defendants, and the insurance industry, the supreme court held that the statute of limitations for service
upon uninsured and underinsured motorist carriers commences upon the
accrual of plaintiffs' claims and not upon'a determination that the negli35. Sanders v. Johnson, 181 Ga. App. 39, 40-41, 351 S.E.2d 216, 217 (1986) (Benham, J.,
dissenting), overruled by Bible v. Bible, 259 Ga. 418, 363 S.E.2d 108 (1989).
36. O.C.G.A. § 9-11-4 (1982 & Supp. 1990); see also Rainwater & Forehand, supra note
10, at 438-41.
37. 178 Ga. App. 321, 342 S.E.2d 690 (1986), overruled by Bible, 259 Ga. at 418, 383
S.E.2d at 108..
38. "There is undisputed evidence -that [the defendant] received actual and prompt possession of the papers with knowledge of their significance. In such circumstances the law
should be construed to have been fulfilled. Substantial compliance is all that is necessary."
Id. at 325, 342 S.E.2d at 693.
39. 178 Ga. App. at 325, 342 S.E.2d at 693.
40. 259 Ga. 418, 383 S.E.2d 108 (1989).
41. 181 Ga. App. 39, 351 S.E.2d 216 (1986), overruled by Bible, 259 Ga. at 418, 383
S.E.2d at 108.
42. 259 Ga. at 419, 383 S.E.2d at 109.
43. Id., 383 S.E.2d at 110.
44. Id. See Forehand, Trial Practice and Procedure, 41 MERCER L. REV. 391, 398-99
(1989).
45. 259 Ga. 162, 377 S.E.2d 853 (1989).
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gent motorists are uninsured or underinsured. 6 The court rejected the
policyholders' "engaging" argument that the statute had not run because
they did not become "uninsured motorists" within the meaning of
O.C.G.A. § 33-7-11(b)(1)(D)(iii) until the court of appeals determined
that the defendant driver was not covered by his employer's liability policy.' 7 The court acknowledged that an exception to its holding would be
possible in cases in which liability carriers defended claims, but later were
absolved from providing coverage for the claims.' In this event, the statute would run from this later date.' In a not-so-subtle message, the court
stated that "fashioning such [an exception] is a task that is better left to
the legislature, ' '50
Justice Weltner disagreed that legislative action was necessary." He
opined that the statute should commence "as soon as reasonably possible
after [the policyholder] becom[es] aware, by whatever means, that there
is a substantive doubt as to the existence of adequate insurance coverage
...
,,s Under Justice Weltner's interpretation of the statute, the following goals would be advanced: (1) providing fair notice to all parties; (2)
obviating harsh burdens upon both claimants and insurance companies
arising from judicially mandated service upon carriers in all claims; and,
(3) leaving the risk of a policyholder's loss upon the carrier, as the policy3
holder and insurer had contracted.
In Southern Guaranty Insurance Co. v. Cook, 6' the court of appeals
somewhat clarified another puzzling issue surrounding O.C.G.A. § 33-711(d).,s The court found that a claimant who had effectuated service of a
document labeled "second original" had complied with the statute's requirement of serving a "duplicate original," even though the "second original" bore no original signature."6

Id. at 163, 377 S.E.2d at 853.
Id. (citing O.C.G.A. § 33-7-11(b)(1)(D)(iii) (1982 & Supp. 1990)).
Id.
Id.
Id.
Id. (Weltner, J., dissenting).
Id., 377 S.E.2d at 854 (emphasis in original).
Id. at 164, 377 S.E.2d at 854.
194 Ga. App. 613, 391 S.E.2d 452 (1990).
O.C.G.A. § 33-7-11(d) (1982 & Supp. 1990) provides that:
In any case arising under this Code section whe[n] service upon an insurance company is prescribed, the clerk of the court in which the action is brought shall have
same accomplished by issuing a duplicate original copy for the sheriff or marshall
to place his return of service in the same form and manner as prescribed by law
for a party defendant.
Id. (emphasis added).
56. 194 Ga. App. at 614, 391 S.E.2d at 453.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
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C. Service Outside of Georgia
In Shahan v. Scott,57 the court addressed whether service upon Georgia
residents outside of Georgia must be made according to the laws of the
jurisdiction where the Georgia residents are served.58 Under the long arm
statute, parties are required to perfect service upon nonresidents according to the laws of the nonresidents' jurisdictions. 9 The court in Shahan
held that the long arm statute's service rule does not apply at all to service upon Georgia residents.8 0 Georgia residents, whether inside or
outside of Georgia at the moment of service, must be served in accordance with Georgia law.'
D. Discretion of Trial Courts
The court of appeals continued to vest wide discretion in trial courts to
resolve "service" issues. In two cases,6 2 the court reiterated the established rule that trial courts must resolve, as issues of fact, whether individuals are authorized to accept service for corporations, within the
meaning of O.C.G.A. § 9-11-4(d). 8 In Due West Associates v. Renfroe
Mining & Grading Co. ,4 the court of appeals affirmed a trial court's implicit finding that a plaintiff could not rely upon the Secretary of State's
database in determining whether an individual was authorized to accept
service as a corporate officer. 5 The court made this ruling because of the
time lag between the filing of the corporate registration form, from which
the Secretary's office obtained its information, and the date of service. 6
At least two other cases6" restated the rule that trial courts' decisions
regarding whether plaintiffs had diligently effectuated service after the
expiration of the statutes of limitations are subject to very limited appellate scrutiny.68

57. 259 Ga. 172, 377 S.E.2d 859 (1989).
58. Id. at 172, 377 S.E.2d at 860.
59. O.C.G.A. § 9-10-94 (1982).
60. 259 Ga. at 172, 377 S.E.2d at 860.
61. Id. at 172-73, 377 S.E.2d at 860.
62. Due West Assocs. v. Renfroe Mining & Grading Co., 194 Ga. App. 397, 391 S.E.2d 13
(1990); Davis v. Johnson, 193 Ga. App. 19, 386 S.E.2d 900 (1989).
63. O.C.G.A. § 9-11-4(d) (1982 & Supp. 1990).
64. 194 Ga. App. 397, 391 S.E.2d 13 (1990).
65. Id. at 397-98, 391 S.E.2d at 14.
66. Id. at 398, 391 S.E.2d at 14.
67. Robinson v. Stuck, 194 Ga. App. 311, 390 S.E.2d 603 (1990); Watters v. Classon, 193
Ga. App. 493, 388 S.E.2d 397 (1989).
68. 194 Ga. App. at 313, 390 S.E.2d at 604; 193 Ga. App. at 494-95, 388 S.E.2d at 399.
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IV.

PRETRIAL PROCEDURE-AFFIDAVITS

This survey period included several cases construing O.C.G.A. § 9-119.1.1' The court of appeals in Housing Authority 'v. Gilpint Bazemorel
Architects & Planners,Inc.10 addressed whether a defendant and thirdparty plaintiff must file an expert affidavit in its third-party complaint
for contribution against a "professional" arising from the "professional's"
alleged negligence. 71 At trial defendant housing authority filed a thirdparty complaint against Gilpin, an architectural firm, seeking contribution. The housing authority, however, failed to attach to the third-party
complaint a supporting affidavit setting out any act of negligence.7 In
affirming the trial court's order dismissing the third-party complaint, the
court of appeals concluded that a third-party complaint was subject to
the affidavit requirement of O.C.G.A. § 9-11-9.1 because the claim for
contribution was one in tort." The supreme court granted certiorari and

complaint was an "action' within the meaning
agreed that a third-party
7
of O.C.G.A. § 9-2-1. 4
Plaintiff in Hospital Authority v. McDaniel" renewed his complaint
for medical malpractice after the trial court dismissed it without
prejudice. Instead of filing an affidavit with his renewed complaint, plaintiff simply incorporated the discovery in the form of depositions from his
previously dismissed case.7 s Based on plaintiffs failure to attach a supporting affidavit, defendant moved to dismiss the renewed complaint.
When plaintiff amended his complaint by including the affidavit of a physician, the trial court denied defendant's motion to dismiss.77 Relying
upon St. Joseph's Hospital v. Nease,1s the court of appeals held that
"[b]y incorporating the discovery from the original action in the comO.C.G.A. § 9-11-9.1 (Supp. 1990). O.C.G.A. § 9-11-9.1(a) provides:
In any action for damages alleging professional malpractice, the plaintiff shall be
required to file with the complaint an affidavit of an expert competent to testify,
which affidavit shall set forth specifically at least one negligent act or omission

69.

70.

claimed to exist and the factual basis for each such claim.
191 Ga. App. 400, 381 S.E.2d 550 (1989).

71. Id. at 400-01, 381 S.E.2d at 550-51.
72. Id. at 400, 381 S.E.2d at 551.
73. Id. at 401, 381 S.E.2d at 551.
74. Housing Auth. v. Greene, 259 Ga. 435, 437, 383 S.E.2d 867, 869 (1989) (construing
O.C.G.A. § 9-2-1 (1982)).
75. 192 Ga. App. 398, 385 S.E.2d 8 (1989).

76. Id. at 398, 385 S.E.2d at 8.
77. Id.
78. 259 Ga. 153, 377 S.E.2d 847 (1989) (plaintiff's failure to attach a supporting affidavit
to a complaint in a professional malpractice action is an amendable defect under rule 15(a)

of the Civil Practice Act when the plaintiff obtains the affidavit before filing but negligently
fails to attach it to the complaint).
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plaint for the renewed action, [plaintiff] complied with the spirit, if not
the letter, of O.C.G.A. § 9-11-9.1. ' 7 0 The policy behind the affidavit requirement is to assure that a plaintiff has a substantial reason for filing
suit against a professional.8 0 McDaniel soundly places the substance of
O.C.G.A. § 9-11-9.1 over its rigid application.
Plaintiffs in Precision Planning, Inc. v. Wall" brought a professional
malpractice action against Precision, after the effective date of O.C.G.A. §
9-11-9.1,8' for acts of negligence that occurred in 1985. When plaintiffs
failed to attach an accompanying affidavit to their complaint, defendant
moved to dismiss for failure to comply with section 9-11-9.1. Plaintiffs did
not attempt to amend their complaint to include an expert's affidavit 8 3
The trial court, however, denied defendant's motion to dismiss concluding that section 9-11-9.1 affected substantive rights and therefore could
be applied only prospectively."'
The court of appeals reversed,8" relying upon the supreme court's decision in Polito v. Holland."' Judge Deen, writing for the court of appeals,
disagreed with the trial court's conclusion that the requirement of submitting an expert's affidavit with the complaint affected the substantive
rights of plaintiffs." Because the requirement of an expert affidavit "alters neither the standard of care to be applied nor the measure of recovery,"'8 the statute was only a means to enforce a right and could be applied retroactively. 8
V. PARTIES
A.

Realignment

In Cawthon v. Waco Fire & Casualty Insurance Co.,9" the supreme
court elaborated upon the discretion of Georgia trial courts in realigning
parties. The Cawthons, parents of a minor child who was killed while attempting to catch a school bus, filed a wrongful death action against the
79. 192 Ga. App. at 398, 385 S.E.2d at 9.
80. Id.
81. 193 Ga. App. 331, 387 S.E.2d 610 (1989).
82. O.C.G.A. § 9-11-9.1 became effective on July 1, 1987.
83. 193 Ga. App. at 331-32, 387 S.E.2d at 610.
84. Id. at 332, 387 S.E.2d at 610.
85. Id., 387 S.E.2d at 611.
86. , 258 Ga. 54, 365 S.E.2d 273 (1988) (holding that O.C.G.A. § 51-12-1(b), which abolished the collateral source rule in cases in which plaintiffs seek special damages, could not
be applied retroactively because it affected substantive rights of litigants).
87. 193 Ga. App. at 332, 387 S.E.2d at 611.
88. Id.
89. Id.
90. 259 Ga. 632, 386 S.E.2d 32 (1989).
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Baldwin County Board of Education, individual board members, the
Baldwin County School District, and the bus driver. Defendants' insurer
then filed an action for declaratory judgment and named all parties in the
original action as defendants. At the trial of the declaratory judgment
action, the insurer and its insureds, who were the defendants in the
wrongful death action, presented the same factual and legal issues. In the
declaratory judgment action, the Cawthons moved the court to realign
the parties in light of their positions. The trial court, apparently under
the impression that it lacked the discretion to realign the parties, denied
the Cawthons' motion. As a result, the Cawthons received only three preemptory jury strikes, while their adversaries received nine.1 After the
court of appeals affirmed the trial court's denial of this motion, 91 the supreme court granted certiorari.
In reversing the lower courts, the supreme court held that not only did
the trial court have the discretion to realign the parties to reflect their
true interests, but the failure to do so in this case was an abuse of
discretion.' 3
B. Joinder
O.C.G.A. § 9-11-19(a) 9 4 authorizes trial courts to join parties under certain circumstances, provided that venue in the action is preserved. Dodd
v. Simpson" illustrated the application of this rule. Plaintiffs sued three
defendants in Catoosa County: two nonresidents and a Georgia resident
who resided in Whitfield County. After plaintiffs voluntarily dismissed
the Georgia resident, the remaining defendants moved to join the dismissed defendant pursuant to section 9-11-19(a). The trial court obliged.
defendants and transferred the case to Whitfield County." The court of
appeals reversed and held that defendants were not entitled to recreate
by joinder a venue problem that plaintiffs had resolved by their
dismissal.'

7

91. Id. at 632, 386 S.E.2d at 32-33. Resolution of these issues in the insurer's favor would
have resulted not only in the insurer's prevailing in the declaratory judgment action, but
also in defendants' prevailing in the wrongful death action.
92. 190 Ga. App. 797, 380 S.E.2d 327 (1989).
93. 259 Ga. at 633-34, 386 S.E.2d at 33.
94. O.C.G.A. § 9-11-19(a) (1982).
95. 191 Ga. App. 369, 381 S.E.2d 585 (1989).
96. Id. at 369-70, 381 S.E.2d at 586.
97. Id. at 370, 381 S.E.2d at 586.
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VI. DISCOVERY
A.

Scope of Discovery

This year'3 survey period produced a series of cases concerning the lim8
its of discovery. In Washburn v. Sardi's Restaurants,"
the court of appeals recognized that O.C.G.A. § 24-10-22" affords trial courts considerable discretion to quash or modify subpoenas that are "unreasonable and
oppressive."100 Defendant served upon plaintiff a notice to produce all of
plaintiff's business records in order to establish that plaintiff conducted
business in Georgia. Thereafter, plaintiff moved pursuant to section 2410-22 to quash the notice on the grounds that it was unduly burdensome
and that the documents sought were irrelevant. The trial court granted
the motion but restricted it to the production of documents that would
show plaintiff conducted business in Georgia.' 0 ' Reasoning that the subpoena for documents should be specific enough to relate the materials
sought to the issues in the case, the court of appeals affirmed the trial
court's decision to limit discovery on the grounds that the request was
"unreasonable and oppressive."' 0 2
In Southern Guaranty Insurance Co. v. Ash, 0 8 the court addressed the
attorney-client privilege in the corporate context. Plaintiff requested that
defendant insurance company produce all correspondence, general directives from defendant's attorneys directing and advising the insurance
company in the day to day business of handling no-fault or PIP claims,
and letters and documents from its attorneys which are used by adjusters
in the day to day business of handling, processing, and adjusting no- fault
or PIP claims. 0 4 The trial court ordered defendant to comply with the
request, but specifically excluded "letters from its attorneys which are directed to specific cases pending in which [the company] or its insured are
parties."' 0 5
On appeal defendant asserted that the attorney-client privilege completely protected it from disclosure.'0 6 In its opinion remanding the case,
the court of appeals set out what it considered a "bright line test" for
trial courts to employ when they must distinguish between "legal advice"
provided to a corporate client and "business advice" not given in the
98.
99.
100.
101.
102.
103.
104.
105.
106.

191 Ga. App. 307, 381 S.E.2d 750 (1989).
O.C.G.A. § 24-10-22 (1982).
191 Ga. App. at 310, 381 S.E.2d at 753.
Id. at 307-10, 381 S.E.2d at 752-53.
Id. at 310, 381 S.E.2d at 753.
192 Ga. App. 24, 383 S.E.2d 579 (1989).
Id. at 24-25, 383 S.E.2d at 580.
Id. at 25, 383 S.E.2d at 580-81.
Id., 383 S.E.2d at 581.
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course of the attorney's profession.10 7 The court stated that the corporate
client bears the burden of establishing that its counsel's advice is privileged legal advice, which is not subject to discovery.10 8 In determining
whether the advice is "legal" or "business," the trial judge must "consider
the totality of the circumstances," as well as "the nature and purpose of
the communication . . ,.0 The opinion in Ash, unfortunately, did not
provide a test that trial courts may apply with any precision. Perhaps the
most useful direction in the opinion is that information contained in
newsletter formats is "business advice," which is subject to discovery because it is widely disseminated throughout the business.""0
One of the most restrictive discovery limitations, the "six months discovery rule," is found in the Uniform Superior Court Rules."' In Monroe
v. Brooks," 2 the court of appeals decided whether the six months discovery rule begins to run when defendant files his answer in the forum where
plaintiff originally filed the complaint, or from the time that the trial
court transfers the case to a court of proper venue." s Approximately
seven months after plaintiff sued defendant in a court of improper venue,
the trial court transferred the case. When plaintiff sought discovery from
defendant, defendant sought a protective order. The new trial court denied defendant's motion, but granted defendant a certificate of immediate review."" Unable to find any authority concerning when the six
month period begins to run and satisfied that the Uniform Superior
Court Rules failed to envision this particular dilemma, the court of appeals concluded:
[Tihe decision as to whether the
defendant's answer in the forum
filed, or from the time the case
venue, is one which must be left

time period runs from the filing of the
in which the complaint was originally
is transferred to the court of proper
5
to the discretion of the trial judge."

107. Id. at 28-29, 383 S.E.2d at 583.
108. Id. at 29, 383 S.E.2d at 583.

109. Id.
110. Id.
111. GA. UNIP. SUPER. CT. R. 5 states:
In order for a party to utilize the court's compulsory process to compel discovery,
any desired discovery procedures must first be commenced promptly, pursued diligently and completed without unnecessary delay and within 6 months after the
filing of the answer. At any time, the court, in its discretion, may extend, reopen
or shorten the time for discovery.
112. 195 Ga. App. 310, 393 S.E.2d 463 (1990).
113. Id. at 311, 393 S.E.2d at 464.
114. Id. at 310-11, 393 S.E.2d at 463-64.
115. Id. at 311-121 393 S.E.2d at 464-65.
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Depositions

May an out-of-state resident be forced to attend a deposition in Georgia when no subpoena for the deposition was served upon the party in
Georgia? The supreme court in Blanton v. Blanton"" answered this question in the negative." 7 In July 1988 defendant removed herself and her
child from plaintiff's home in Georgia and moved to Texas. Three months
later, plaintiff filed for divorce in Lowndes County and sought custody of
his child. Plaintiff then sought a court order requiring defendant to return to Georgia for her deposition."18 Relying upon O.C.G.A. § 9-1145(b), 19 defendant argued that she could not be compelled to attend a
deposition in Georgia. The trial court disagreed, commanded defendant
to return for the deposition, and ordered plaintiff to pay her travel expenses.2M The supreme court granted defendant leave to file her interloc2 1
utory appeal.
In reversing the trial court, Justice Smith, writing for the majority,
broadly construed O.C.G.A. § 9-11-45(b)'s geographic limitations to include any "person who is to give a deposition."' 1 22 Justice Smith concluded that the statute's intent was to protect all deponents. 12 3
Foreshadowing the potential logistical nightmares of future litigants,
Justice Gregory dissented and reasoned that the majority's opinion divests the trial court of its discretion in controlling discovery.' 2 Justice
Gregory suggested that trial courts be permitted to utilize their discretion
under O.C.G.A. § 9-11-26(c) 25 to tailor discovery needs as the facts warrant and as justice requires. 2 6 To illustrate the possible injustice of the
majority's holding, the dissent offered the following hypothetical:
Suppose an Hawaii resident files a frivolous lawsuit against an Atlanta
resident in Fulton County. Under the rule laid down by the majority
116. 259 Ga: 622, 385 S.E.2d 672 (1990).
117. Id. at 622, 385 S.E.2d at 672.
118. Id.
119. O.C.G.A. § 9-11-45(b) (1982) provides:
A person who is to give a deposition may be required to attend an examination:
(1) in the county wherein he resides or is employed or transacts his business in
person; (2) in any county in which he is served with a subpoena while therein; or

(3) at any place which is not more than [thirty] miles from the county seat of tle
county wherein the witness resides, is employed, or transacts his business in

person.
120. 259 Ga. at 622, 385 S.E.2d at 672.

121. Id.
122.
123.
124.
125.
126.

Id. at 623, 385 S.E.2d at 673.
Id.
Id. at 624, 385 S.E.2d at 673 (Gregory, J., dissenting).
O.C.G.A. § 9-11-26(c) (1982 & Supp. 1990).
259 Ga. at 624, 385 S.E.2d at 674.
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opinion, the Georgia resident cannot compel the Hawaii resident to come
to Georgia to be deposed. Under the majority rule, even if the Georgia
resident were willing to pay travel expenses in order to bring the Hawaii
resident to Georgia to be deposed, the trial court would have no author1 27
ity to permit this.
C.

Sanctions for Noncompliance

Failure to comply with discovery requests can prove fatal. Evans v.
East Coast Intermodal Systems 28 was a personal injury case. When
plaintiff failed to respond to defendant's discovery requests, defendant
moved to dismiss plaintiff's complaint. Three days after defendant filed
its motion, the trial court entered an order dismissing plaintiff's complaint for failure to respond to discovery. 12 9 Plaintiff appealed, arguing
that the trial court erred in granting defendant's motion to dismiss because plaintiff was not afforded a thirty day period to respond to the motion, pursuant to Uniform Superior Court Rule 6.2.130
Affirming the trial court's dismissal,'31 the court of appeals relied upon
O.C.G.A. § 9-11-37(d)(1)'13 2 which authorizes dismissal of a complaint for
failure to make discovery. The court of appeals determined that not af133
fording plaintiff thirty days to respond constituted harmless error.
Therefore, the court may impose the "death penalty" sanction for failure
to respond to discovery requests immediately, without providing the non13
complying party an opportunity to be heard. 4
VII.

VOLUNTARY DISMISSALIRENEWAL OF ACTIONS

Georgia law previously allowed plaintiffs voluntarily to dismiss their actions without permission of the court by filing a written notice of dismissal at any time before verdict.'3 5 Plaintiffs thereafter could renew their
actions. 3 These rules were the subject of much appellate attention, and
not a little confusion. To remedy some of the confusion, the general as-

127. Id., 385 S.E.2d at 673.
128. 191 Ga. App. 749, 382 S.E.2d 743 (1989).
129. Id. at 749, 382 S.E.2d at 743.
130. Id. GA. UNIV. SUPER. CT. R. 6.2 provides: "Unless otherwise ordered by the judge,
each party opposing a motion shall serve and file a response, reply memorandum, affidavits,
or other responsive material not later than 30 days after the service of the motion."
131. 191 Ga. App. at 749, 382 S.E.2d at 744.
132. O.C.G.A. § 9-11-37(d)(1) (1982 & Supp. 1990).
133. 191 Ga. App. at 749, 382 S.E.2d at 744.
134. Id.
135. O.C.G.A. § 9-11-41(a) (1982).
136. Id. § 9-2-61.
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sembly amended the13 statute
last year. Now, plaintiffs may dismiss before
7
they rest their case.

A.

Effect'of Mistrial

The amendment was not effective soon enough to resolve the issues in
the cases discussed below, which were decided under the old statute. Two
cases illustrated the effect upon the right of voluntary dismissal of a mistrial resulting from a hung jury. In Delta Air Lines, Inc. v. Van
Diviere,'38 plaintiff filed a voluntary dismissal after the trial court declared a mistrial when the jury could not reach a verdict. Plaintiff subsequently renewed her action.M The court of appeals found plaintiff's renewal valid because the "practical effect of the mistrial was to return the
parties to a pre-trial
status" within the meaning of the former O.C.G.A. §
14 0
9-11-41(a).

In LeRoux v. Levine, which also concerned a mistrial based upon a
hung jury, the court of appeals reached the opposite result. Defendant in
LeRoux, unlike defendant in Delta Air Lines, moved for a judgment notwithstanding the verdict before plaintiff's attempted voluntary dismissal.
When plaintiff filed his notice of dismissal, defendant moved to strike the
notice. The trial court granted defendant's motion, and the court of appeals affirmed.14 2 By filing a voluntary dismissal, plaintiffs may not prevent a trial court from ruling on a motion for judgment notwithstanding
43
the verdict after the court declares a mistrial.
B. Effect of Oral Announcement of Dismissal
After the trial court denied his request for continuance at the call of
the case for trial, plaintiff in Swartzel v. Garner1 4 4 announced his intention to file a voluntary dismissal. Plaintiff never filed the dismissal. Several months later, the trial court entered an order, nunc pro tunc to the
date of the plaintiff's announcement, voluntarily dismissing the case.
When plaintiff sought to renew 'the action after the original statute of
limitations had elapsed and more than six months after the date of his
oral announcement, defendant moved to dismiss the renewal action. The
137.
138.

Id. § 9-11-41(a) (Supp. 1990).
192 Ga. App. 207, 384 S.E.2d 272 (1989).

139. Id. at 207, 384 S.E.2d at 273.
140.
141.

Id. at 208, 384 S.E.2d at 273.
194 Ga. App. 381, 390 S.E.2d 629 (1990).

142. Id. at 382-83, 390 S.E.2d at 630.
143. Id. at 382, 390 S.E.2d at 630.
144.

193 Ga. App. 267, 387 S.E.2d 359 (1989).
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trial court granted defendant's motion, finding that the renewal action
1
was not timely filed within six months after the voluntary dismissal. "
The court of appeals reversed and stated "written notice filed by the
plaintiff is required to effectuate the voluntary dismissal of an action"
under O.C.G.A. § 9-11-41(a)." The court reasoned that because plaintiff
failed to file a written notice, no voluntary dismissal occurred.14 7 Therefore, the effect of the trial court's nunc pro tunc order, if any, was that of
an involuntary dismissal on the date that the trial court actually issued
the order." Because a plaintiff may also file a renewal action after an
involuntary dismissal not on the merits, plaintiff's action was timely filed
1 9
within six months. "

C. Renewal of Actions Initiated in Federal Courts
At least two opinions reported during the survey period concerned
cases in which the plaintiffs originally filed their actions in federal court
before attempting to renew the actions in Georgia courts. In Kappelmeier
v. Amoco Fabrics,'" the federal district court granted plaintiff's request
for dismissal, but provided that any renewal of the action would be conditioned upon plaintiff's paying a specified amount of defendant's attorney
fees. Plaintiff sought to renew the action in the Fulton County State
Court, but did not first pay the attorney fees. The trial court dismissed
plaintiff's action. 5" On appeal, plaintiff argued that under Georgia case
law, attorney fees were not "costs" that had to be paid pursuant to section 9-11-41(d) before the renewal.152 The court of appeals, in affirming
the trial court's dismissal, held:
Under Fed. R. Civ. P. Rule 41(a), the district court was authorized to
condition the grant of (the plaintiff's] motion for voluntary dismissal
without prejudice upon [plaintiff's] paying the defendants' attorney fees
prior to refiling the action in any court. In so conditioning the voluntary
dismissal ...

of [plaintiff's] federal suit, the district court, in effect, by

use of that rule made payment of the defendants' attorney fees part of
the "costs."' 8
145. Id. at 267, 387 S.E.2d at 360.
146. Id. (emphasis in original).
147. Id.
148. Id. at 268, 387 S.E.2d at 360.
149. Id.
150. 192 Ga. App. 388, 385 S.E.2d 2 (1989).
151. Id. at 388, 385 S.E.2d at 3.
152. Id. See Bowers v. Fulton County, 227 Ga. 814, 183 S.E.2d 347 (1971); Allied Products Co. v. Green, 175 Ga. App. 802, 334 S.E.2d 389 (1985).
153. 192 Ga. App. at 388, 385 S.E.2d at 3.
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Plaintiff in J.F. Barton Contracting Co. v. Southern Railway Co.""
based its action against defendant railroad upon the provisions of the Interstate Commerce Act. 55 After voluntarily dismissing the action, plaintiff attempted to renew it pursuant to O.C.G.A. § 9-2-61151 after the expiration of the federal act's statute of limitations. 57 The court of appeals
affirmed the trial court's order dismissing the renewed complaint and
ruled that the applicable federal statute of limitations pre-empted Georgia's renewal statute. 58

VIII. TRIALS
A.

Trial Procedure

The smoke from the Tort Reform Act of 1987159 has not quite cleared.
McClure v. Gower,'6 " however, provides some guidance for the trial of a
punitive damage case under the Tort Reform Act. Plaintiff sought, among
other things, specific performance under a contract and actual and punitive damages for tortious interference with contractual rights."' O.C.G.A.
§ 51-12-5.1"1 requires a bifurcated trial when a plaintiff claims punitive
damages. A jury must "first resolve from the evidence produced at trial
whether an award of punitive damages shall be made."'6 3 If the jury
awards punitive damages, "the trial shall immediately be recommenced"
in order to determine the amount to be awarded.' 6' The trial court in
McClure permitted plaintiff to introduce evidence and to argue to the
jury concerning why an award of punitive damages was warranted. The
lower court, however, did not permit plaintiffs counsel to give a closing
argument during the bifurcated portion of the trial concerning the
amount of punitive damages. The trial court construed O.C.G.A. § 51-125.1(d)(2) narrowly, and found that although counsel may introduce evidence during the latter portion of the trial concerning the amount of punitive damages to be awarded, the statute did not entitle counsel to make
a closing argument to the jury on this issue. 6

154.
155.
156.

191 Ga. App. 13, 380 S.E.2d 724 (1989).
Ch. 104, 24 Stat. 397 (1887) (current version in scattered sections of 49 U.S.C.).
O.C.G.A. § 9-2-61 (1982 & Supp. 1990).

157. 191 Ga. App. at 14, 380 S.E.2d at 724.
158. Id. at 14-15, 380 S.E.2d at 725.
159. 1987 Ga. Laws 915 (codified at O.C.G.A. § 51-12-5.1 (Supp. 1990)).
160.

259 Ga. 678, 385 S.E.2d 271 (1989).

161.
162.
163.
164.
165,

Id. at 678-79, 385 S.E.2d at 272.
O.C.G.A. § 51-12-5.1 (Supp. 1990).
Id. § 51-12-5.1(d)(1).
Id. § 51-12-5.1(d)(2).
259 Ga. at 678-79, 385 S.E.2d at 273.
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The Supreme Court of Georgia found that precluding counsel from
making his closing argument constituted reversible error."" Writing for a
unanimous court, Justice Marshall emphasized that it is a "fundamental
component of our system of jurisprudence" that a litigant be represented
by counsel during each stage of trial. 67 The court agreed that the statute
failed to state specifically that counsel was entitled to argument in the
latter stage of the bifurcated trial."' The court, however, found the statutory omission to be an "insubstantial basis upon which to deny a litigant
such a fundamental right.""'
Must counsel employ "magic words" to be granted a continuance on
the day of trial? According to Worn v. Warren,170 a trial judge does not
commit error by failing to grant a continuance when counsel, seeking a
continuance, fails to meet the literal requirements of O.C.G.A. § 9-10154.'71 In Worn plaintiff sought damages for malicious prosecution. On
the day of trial, defendant's counsel moved for a continuance based upon
defendant's ill health. Defendant supported the motion with a doctor's
letter which stated that she was unable to withstand the stress of legal
proceedings because of her physical condition and that she might be able
to testify in approximately six months. 7 The trial court denied defendant's motion. After a jury returned a verdict for plaintiff,7 defendant
appealed, arguing among other things
that the trial court erred in deny74
ing her motion for continuance.1

The court of appeals affirmed the trial court's decision.' 7 The court
noted that the intent of O.C.G.A. § 9-10-154 was to insure that the trial of
a case could proceed without the presence of a party so long as the absent
party would not be prejudiced. 176 In order to invoke the statute's protection, it is unnecessary to present evidence concerning the reason for the
166. Id. at 683, 385 S.E.2d at 275.
167. Id.
168. Id. at 684, 385 S.E.2d at 276.
169. Id.
170. 191 Ga. App. 448, 382 S.E.2d 112 (1989).
171. O.C.G.A. § 9-10-154 (1982) provides:
If either party is providentially prevented from attending the trial of a case, and
the counsel of the absent party will state in his place that he cannot go safely to
trial without the presence of the absent party, the case shall be continued, provided the continuances of the party have not been exhausted.
172. 191. Ga. App. at 450, 382 S.E.2d at 115.
173. Id. at 448, 382 S.E.2d at 113.
174. Id. at 450, 382 S.E.2d at 115.
175. Id. at 450-51, 382 S.E.2d at 115 (relying on Wasson v. Cox, 176 Ga. App. 684, 337
S.E.2d 445 (1985); Allen v. Brookshire, 169 Ga. App. 391, 312 S.E.2d 862 (1984) (counsel
must state in his place that counsel could not go safely to trial without the presence of the
absent party)).
176. Id.
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party's absence; instead, counsel must only state that he cannot proceed
to trial safely without his client. 7 The decision in Worn places form over
substance. The grant or denial of a continuance should not depend upon
the use of "magic words."
B.

Counsel's Conduct

Defendants in tort actions who deny liability throughout the litigation
only to admit liability on the day of trial may be subject to attorney fees
7 8 plaintiff sought
for stubborn litigiousness. In Chapman v. Hepburn,'
damages for injury to her automobile and attorney fees. At trial defendant did not deny liability, as he previously had done, but challenged only
the amount plaintiff sought to recover. At the close of evidence, defendant moved for a directed verdict on the issue of attorney fees, arguing
that a bona fide controversy existed as to the amount plaintiff was entitled to recover. The jury returned a verdict*for plaintiff in an amount less
than that sought. The jury also awarded attorney fees to plaintiff upon a
finding that defendant had been stubbornly litigious."'
On appeal defendant argued that a bona fide controversy existed, precluding a recovery of attorney fees, because plaintiff received less in damages than she sought.' 80 The court of appeals disagreed and held that the
award of attorney fees was proper because "[defendant] steadfastly denied liability in this case until trial, then made no effort to contest anything other than the amount of damages . . . . [T]here existed no bona
fide controversy as to [defendant's] liability, . . . rather [defendant] was
merely stonewalling, . . . [and] .. .was attempting . . . to [use] the 'so
sue me' ploy.'181
IX.

PRACTICE IN THE MAGISTRATE COURTS

8 resolved an issue that long
The supreme court in Howe v.Roberts"'
puzzled Georgia's magistrates: whether the provisions of the Civil Practice Act apply in the magistrate court? Much of the confusion surrounding this issue stems from O.C.G.A. § 15-10-42'183 which provides that
magistrate courts are not "subject to" the Civil Practice Act. The supreme court in Howe held:

177. Id. at 451, 382 S.E.2d at 115.
178. 191 Ga. App. 909, 383 S.E.2d 352 (1989).
179. Id. at 909-10, 383 S.E.2d at 354.
180. Id. at 910, 383 S.E.2d at 354.
181. Id. (citations omitted) (emphasis in original).
182. 259 Ga. 617, 385 S.E.2d 276 (1989).
183. O.C.G.A. § 15-10-42 (1990).
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[Section 15-10-42] must be read to permit, rather than require, magistrate courts to follow the provisions of the Civil Practice Act, or any
other appropriate rules and regulations relating to pleading, practice, and
procedure, whe[n] to do so would "administer justice" under O.C.G.A. §
15-10-44. Certainly such language should not be construed to preclude
the magistrate's use of the Civil Practice Act when such use is consistent
with O.C.G.A. § 15-10-44."'

-184.

259 Ga. at 619, 385 S.E.2d at 278 (citing O.C.G.A. § 15-10-44 (1990)),

