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In its formative years, the late nineteenth-century academic-judicial
symbiosis placed a high value on the achievement of order and coherence
in fields of law. A successful law review article or treatise was one that
"illuminated" a field by propounding doctrines capable of continuing to
organize an increasing number of cases in intelligible fashion.'
Perhaps more than any other type of law review publication, the survey
article continues to serve this lofty ideal. It will be for the reader to judge
these writers" success in attaining it here.
I.

A.

INTENTIONAL TORTS

Assault and Battery

Many, if not all, of the modern-day tort causes of action have evolved
from earlier, more limited forms of action in response to the multitude of
needs created by an increasingly complex society.2 The law had a conceptual basis for intentional torts such as battery3 centuries before the catch* Assistant Solicitor, State Court of Houston County, Georgia. Of Counsel to the firm of
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1. G.E. WHITE. TORT LAW IN AMERICA: AN INTELLECTUAL HISTORY 40 (1980).
2. See generally CR. ADAMS & CT,ADAMS, GEORGIA LAW OF TORTS § 1-4 (1989) [hereinafter GEORGIA TORTS].

3.

Intentional torts had their genesis in the venerable King's writ of trespass, which first

emerged in the thirteenth century. See W. PROSSER & W.P. KEETON, PROSSER & KEETON ON
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all cause of action for negligence developed, along with the Industrial
Revolution of the nineteenth century) In many jurisdictions, for example,
the first cases imposing liability on physicians were grounded on theories
of assault and battery. s In Georgia, however, the liability of physicians
developed along the opposite line, with medical malpractice actions receiving judicials and statutory' recognition a couple of generations ahead
of battery actions against doctors.8 In Williams v. Lemon,9 the court recognized the continued viability of the battery cause of action against a
physician10 while denying it to the patient." The patient alleged that her
gynecologist "abandoned his'physician's role"' 2 when he examined her in
a way calculated to gratify his own sexual desires, and that his unauthorized and unprivileged contact constituted a battery."
The court reviewed the circumstances under which unauthorized contact by a doctor would amount to battery'4 and concluded that the physician was not liable.'9 The patient's case was based entirely on her subjec-.
tive belief that the .touching was not for medical purposes but for the
physician's own gratification,',however, there was no overt act or statement by the physician, as the court indicated several times, that would
indicate he was engaged in sexual misconduct during the course of the
THE LAW OF ToRTs § 6 (5th ed. 1984) [hereinafter PROSSER & KEETON]. Battery is a descendant of the trespass action. See Adams & Adams, Torts, 40 MERCER L. REV. 377, 378 & n.2
(1988).
4. See PROSSER & KEETON, supra.note 3, § 28.
5. See, e.g., Mohr v. Williams, 95. Minn. 261, 104 N.W. 12 (1905), ouerruled by Bang v.
Charles T. Miller Hosp., 251 Minn. 427, 88 N.W.2d 186 (1958).
6. The earliest medical malpractice case in Georgia appears to be Smith v. Overby, 30
Ga. 241 (1860), a horrible case involving the deliberate dismemberment of a child during
delivery.
7. See Ga. Code of 1863, § 2915 (current version at O.C.G.A. § 51-1-27 (1982)).
8. See Perry v. Hodgson, 168 Ga. 678, 148 S.E. 659 (1929).
9. 194 Ga. App. 249, 390 S.E.2d 89 (1990).
10. Id. at 250, 390 S.E.2d at 90.
11. Id. at 252, 390 S.E.2d at 92.
12. Id. at 251, 390 S.E.2d at 91.
13. Id. "In the interest of one's general right of inviolability of his person, any unlawful
touching of that type is a physical injury to the person and is actionable." Id. at 250, 390
S.E.2d at 90 (quoting Mims v. Boland, 110 Ga. App. 477, 482, 138 S.E.2d 902, 906 (1964)).
"Contact proceeding from rudeness is as offensive and harmful as that which proceeds from
anger or lust, and in law constitutes an assault and battery." Hendricks v. Southern Bell
Tel. & Tel. Co., 193 Ga. App. 264, 265, 387 S.E.2d,593, 594-95 (1989) (quoting Mims, 110
Ga. App. at .82, 138 S.E.2d at 906; Brown v. State, 57 Ga. App. 864, 867-68, 197 S;E. 82, 85
(1938)) (emphasis omitted)..
14. 194 Ga. App. at 250, 390 S.E.2d at 90. The test is set forth in Mims, 110 Ga. App. at
483-84, 138 S.E.2d at 907.
15. 194 Ga. App. at 251-52, 390 S.E.2d at 91-92.
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examination."6 Even though the patient undisputedly experienced feelings
of confusion and distress during the alleged unauthorized contact, her
failure to communicate those feelings to the' physician or otherwise take
any action to revoke her consent to the touching barred her claim as a
matter of law.' 7
By contrast, defendant's alleged conduct in Jarrett v. Butts 8 did state
a claim for battery.1 9 In that case, defendantpa school-teacher, wanted to
take some photographs of plaintiffs' daughter, a fourteen-year old student
of defendant's, "because of her distinctive attire and decoratively painted
fingernails."2 0 Plaintiffs alleged that defendapt "ordered" their daughter,
in a "loud, intimidating and forceful. manner" to pose for the pictures
and, in doing so, touched her wrists and hair.2 The court of appeals, sitting en banc, held that these actions presented a jury question on the
issue of battery.22
In neither Williams nor Jarrett was a sexual harassment claim raised
or considered. Although sexual harassment is ,# special category of assault
and battery,2 3 most of the Georgia cases that have allowed such a claim
have involved multiple instances of assault amounting to a pattern of sexual harassment.24
B.

Conversion

"Conversion consists of an unauthorized assumption and exercise of the
right of ownership over personal property belonging to another, in hostility to his rights; an act of dominion over the personal property of another
inconsistent with his rights, or an unauthorized appropriation."2 There
is, however, no conversion when one who has the legal right to the possession of personal property takes possession of it by self-help and without
27
judicial process," provided he does so without breach of the peace.

16.
17.
18.
19.
20.
21.
22.

Id. at 251, 390 S.E.2d at 91.
Id. at 252, 390 S.E.2d at 91-92.
190 Ga. App. 703, 379 S.E.2d 583 (1989).
Id. at 705, 379 S.E.2d at 585-86.
Id. at 704, 379 S.E.2d at 584-85.
Id., 379 S.E.2d at 585.
Id. at 705, 379 S.E.2d at 585-86.

23. See GEORGIA TORTS, supra note 2, § 2-3.
24. See, e.g., Favers v. Alco Mfg. Co., 186 Ga. App. 480, 367 S.E.2d 328 (1988); Newsome
v. Cooper-Wiss, Inc., 179 Ga. App. 670, 374 S.E.2d 619 (1986); Cox v., Brazo, 165 Ga. App.
888, 303 S.E.2d 71, afJ'd, 251 Ga. 491, 307 S.E.2d 474, (1983).
25. Winterchase Townhomes v. Koether, 193 Ga. App. 161, 163, 387 S.E.2d 361, 363
(1989) (quoting Mitzner v. Hyman, 175 Ga. App. 311, 312, 333 S.E.2d 182, 183 (1985)).

26. See O.C.G.A. § 11-9-503 (1982).
27.

See Rush v. Farmers & Merchants Bank, 162 Ga. App. 65, 290 S.E.2d 164 (1982).
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Plaintiff in Hopkins v. First Union Bank28 alleged that defendant
breached the peace by attempting to repossess her car on Christmas Day.
Defendant's agent escaped from the ensuing melee, involving five or six
people, by brandishing a gun.29
Hopkins stands for two interesting points. First, the court for the first
time approved the rule that "any creditor who repossesses over the unequivocal oral protest of the defaulting debtor" 30 or that of any third
party "who reasonably could be expected by the repossessor to staunchly
protect the property on behalf of the debtor 31 may be found in breach of
the peace. Second, the court defined a cause of action for "attempted
wrongful repossession" by stating "[t]he essential elements of the offense
include that a repossession is attempted and that the attempted repossession is wrongful. 32 The court indicated that this tort could be committed
by negligent as well as intentional conduct, which leaves the door open
for negligence defenses, such as foreseeability and contributory negligence, to be raised in future cases.3
II.

NEGLIGENCE

A. Premises Liability
In General. The duty an owner or occupier of land owes to those who
enter the premises varies with the status of the entrant. 4 Although this
legal doctrine has been soundly criticized,3 5 and even completely rejected
in some jurisdictions," it remains firmly entrenched in Georgia, as several
survey period cases illustrate.
One of the most frequently applied tests to determine the status of entrants is the "business relations" test:
28. 193 Ga. App. 109, 387 S.E.2d 144 (1989).
29. Id. at 109, 387 S.E.2d at 145.
30. Id. at 110, 387 S.E.2d at 146 (quoting Deavers v. Standridge, 144 Ga. App. 673, 675,
242 S.E.2d 331, 333 (1978)) (emphasis in original). In Deavers the court had recognized this
as the majority rule but had declined to adopt it. 144 Ga. App. at 675, 242 S.E.2d at 333.
31. 193 Ga. App. at 111, 387 S.E.2d at 146.
32. Id. at 113, 387 S.E.2d at 147.
33. Id,, 387 S.E.2d at 147-48. See Maryland Casualty Ins. Co. v. Welchel, 257 Ga. 259,
356 S.E.2d 877 (1987) (allowing negligence defenses to be raised in a conversion claim).
We lchel is criticized in Adams & Adams, supra note 3, at 382-83.
34. See, e.g., Atkins v. Tri-Cities Steel, Inc., 166 Ga. App. 349, 304 S.E.2d 409 (1983).
35. See PROSSER & KEETON, supra note 3, § 62.
36. See, e.g., Occupiers' Liability Act, 1957, 5 & 6 Eliz. 2, ch. 31 (England); Rowland v.
Christian, 69 Cal. 2d 108, 443 P.2d 561, 70 Cal. Rptr. 97 (1968) (judicially abolishing statusbased distinctions in California).
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"The general test as to whether a person is an invitee or a licensee is
whether the injured person at the time of the injury had present business
relations with the owner of the premises which would render his presence
of mutual aid to both, or whether his presence on the premises was for
his own convenience, or on business with others than the owner of the
premises. In the absence of some relation which inures-to the benefit of
the two, or to that of the owner, no invitation may be implied, and the
injured person must be regarded as a licensee." 31
In two cases involving apartment houses, the court applied the business
relations test to hold that plaintiffs were licensees. In Total Equity Management Corp. v. Demps, s the tenant was injured after entering an adjoining vacant apartment to investigate a gas leak.' 9 In D.J. Powers Co. v.
Hendry,' the landlord's agent 'was injured while inspecting his employer's premises being leased by the tenant." Because neither of these
parties were on the premises for anything other than their own benefit,
two different panels of the court of appeals held they were merely licensees and, therefore, could not recover absent a showing of wilful and wan42
ton misconduct.
Hendry must share in the criticism levelled at Demps in last year's
torts survey:"3 "The decision[s] . . .[do] not appear to give due weight to
the well-established rule . . . that 'it is usually wilful or wanton not to
exercise ordinary care to prevent injuring a person who. . . reasonably is
expected to be. . .within the range of a dangerous act being done.' "4
The absence of present business relations between an owner or occupier
and a licensee does not relieve the owner or occupier of the duty to exercise reasonable care to guard against a foreseeable risk of harm.45
Although the facts were disputed in Lenny's Number Two, Inc. v.
Echols,4 it appears that plaintiff, a patron at defendant's nightclub, was
injured in connection with the "bum's rush" administered to him by defendant's security personnel . 7 At issue was plaintiff's status under the
37. Total Equity Management Corp. v. Demps, 191 Ga. App. 21, 22, 381 S.E.2d 51, 54
(1989) (quoting Higginbotham v. Winborn, 135 Ga. App. 753, 755,'218 S.E.2d 917, 920
(1975)).
38. 191 Ga. App. 21, 381 S.E.2d 51 (1989).
39. Id. at 21, 381 S.E.2d at 53.
40. 190 Ga. App. 297, 379 S.E.2d 1 (1989).
41. Id. at 297-98, 379 S.E.2d at 1-2.
42. Demps, 191 Ga. App. at 22-23, 381 S.E.2d at 54-55; Hendry, 190 Ga. App. at 298-99,
379 S.E.2d at 2. See O.C.G.A. § 51-3-2 (1982).
43. See Adams & Adams, Torts, 41 MERCER L. REv. 355, 358 n.36 (1989).
44. Id. at 359 (quoting Flagler Co. v. Savage, 258 Ga. 335, 337, 368 S.E.2d 504, 506
(1988)).
45. See GEORGIA TORTS, supra note 2, § 4-4, at 80-81.
46. 192 Ga. App. 371, 384 S.E.2d 898 (1989).
47. Id. at 371-72, 384 S.E.2d at 899.
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business relations test. The court of appeals conducted an analysis that is
truly exhaustive of the policy concerns underlying the relationship of
nightclub and patron,4 and concluded that:
[I]t is not too much to expect that the proprietor who contributed to a
patron's drunken condition ... will continue to have a mutual business
relationship with the patron until such time as the patron safely and relatively promptly leaves the premises, or otherwise physically resists the
authority of the proprietor over the premises sufficiently to establish conclusively that the status as an invitee has been withdrawn."
Landlord and Tenant. In two survey period cases, the court of appeals considered the application of Thompson v. Crownover,50 discussed
in last year's torts survey,"1 to landlord-tenant premises liability disputes.
In Crownover the supreme court, to effectuate a public policy in favor of
preventing unsafe residential housing, held that a landlord is subject to
tort liability for violating legislatively created duties, such as those established by housing codes." In Gresham v. Atlanta Gas Light Co.," the
court of appeals applied Crownover to find a jury question concerning
defendant landlord's negligence in failing to provide handrails, in violation of local building codes. 54 In Hall v. Thompson," however, a different
panel of the court of appeals held that Crownover did not relieve tenants
of all duty of care for their own safety, nor did it impose on landlords
absolute liability for all defective conditions that could have been repaired prior to the injury.' Thus, plaintiff, who fell through a loose porch
plank that she had successfully avoided for ten to twelve years, was "at
least equally aware of the specific hazardous condition and could have
avoided it but simply failed to exercise ordinary care."' 7 The court in
Hall distinguished Crownover, which involved "an inherently dangerous
defect [a gas heater] which the tenants'could hardly avoid,"' 8 from the
situation in this case, in which plaintiff "simply forgot to be careful.""'
This appears to be the distinction between Gresham and Hall: In
48. Id. at 373, 384 S.E.2d at 900.
49. Id. at 374, 384 S.E.2d at 900-01; see also Overground Atlanta, Inc. v. Dunn, 191 Ga.
App. 188, 381 S.E.2d 137 (1989) (nightclub liable for injuries to patron).
50. 259 Ga. 126, 381 S.E.2d 283 (1989).
51. See Adams & Adams, supra note 43, at 358.
52. 259 Ga. at 128-29, 381 S.E.2d at 285.
53. 193 Ga. App. 841, 389 S.E.2d 502 (1989), rev'd on other grounds, 260 Ga. 391, 394
S.E.2d 345 (1990).
54. 193 Ga. App. at 842-43, 389 S.E.2d at 504.
55. 193 Ga. App. 574, 388 S.E.2d 381 (1989).
56. Id. at 575, 388 S.E.2d at 383.
57. Id.
58. Id.
59. Id., 388 S.E.2d at 382.
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Gresham the missing handrail was a "defect which the tenants could
hardly avoid," 0 and, therefore, presented a jury question concerning the
landowner's liability under Crownover.
The "equal knowledge" rule applied in Hall also barred recovery by
another plaintiff in a case that is a sad commentary on modern times. In
Cooper v. Baldwin County School District,"' plaintiff was stabbed by a
knife-wielding fellow student in the courtyard of defendant's high
school."' The court held that in the absence of any evidence of previous
fights on that portion of the school grounds, or of any evidence that previous fights had involved knives, defendant did nothave superior knowledge of the danger, and, therefore, plaintiff could not recover.6 3
Slip and Fall. The most frequently litigated sort of case in the area of
premises liability is the genre defined as the "slip-and-fall" case. The appellate courts decide scores of these cases each year, with the majority
resulting in summary judgment for the defendant. Because of this volume
of appellate litigation, the courts have erected a myriad of specialized
"tests,"64 "theories,""' and "approaches" 6 to help them deal with these
cases. Illustrative of the process by which this occurs is the tacit employment of a ten-to-fifteen-minute "rule" during the survey period.
It is, of course, a well-settled general rule that "the plaintiff must show
that the foreign substance was on the floor for a length of time sufficient
for knowledge of it to be imputed to the defendant. ''" 7 In both Sain v. K60. Id., 388 S.E.2d at 383.
61. 193 Ga. App. 13, 386 S.E.2d 896 (1989).
62. Id. at 13, 386 S.E.2d at 897.
63. Id. at 14-15, 386 S.E.2d at 898-99; accord Grandma's Biscuits, Inc. v. Baisden, 192
Ga. App. 816, 817, 386 S.E.2d 415, 416 (1989) (proprietor's knowledge of prior criminal acts
did not warrant summary judgment for plaintiff on issue of liability for third party's criminal assault on patron).
64. See Kitchens v. Restaurant Management Servs., 192 Ga. App. 313, 313, 385 S.E.2d
11, 12 (1989); Dykes v. Toon.s County, 192 Ga. App. 856, 857, 386 S.E.2d 730, 731 (1989).
See generally Alterman Foods, Inc. v. Ligon, 246 Ga. 620, 622-23, 272 S.E.2d 327, 329-30
(1980).
65. See Parker v. Food Giant, Inc., 193 Ga. App. 337, 338-39, 387 S.E.2d 615, 616-17
(1989); Ware County v.Medlock, 192 Ga. App. 542, 543, 385 S.E.2d 429, 430 (1989); Flowers
v. Kroger Co., 191 Ga. App. 464, 465, 382 S.E.2d 184, 185 (1989); see also GEORGIA TORTS,
supra note 2, § 4-6, at 89. ("One of the most commonly employed theories of recovery in
slip-and-fall cases is the 'distraction' theory.")
66. See Boss v. Food Giant, Inc., 193 Ga. App. 434, 435, 388 S.E.2d 37, 38 (1989); Sain v.
K-Mart Corp., 190 Ga. App. 751, 752, 380 S.E.2d 299, 300 (1989).
67. GEORGIA TORTs, supra note 2, § 4-6, at 88-89; accord Parker v. Food Giant, Inc., 193
Ga. App. 337, 339, 387 S.E.2d 615, 617 (1989); Clemons v. Piggly Wiggly, Inc., 193 Ga. App.
309, 310, 387 S.E.2d 600, 601 (1989) (jury question); Kitchens v. Restaurant Management
Servs., 192 Ga. App. 313, 313, 385 S.E.2d 11, 13 (1989); Jiffy Store, Inc. v. Bishop, 190 Ga.
App. 716, 716, 379 S.E.2d 602, 603 (1989); cf. Flowers v. Kroger Co., 191 Ga. App. 464, 465,
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Mart Corp.68 and Brooks v. Kroger Co.,"s the undisputed evidence showed
that defendant's employee had inspected the area where plaintiff fell ten
to fifteen minutes before the accident and found it clear. 70 The panels in
both cases stated that "[w]here it appears a foreign object had 'not been
present for more than 10 to 15 minutes, the allegations show no actionable negligence on the part of the proprietor in failing to discover it.' ,,71
The court appears to be saying that it is always reasonable as a matter
of law to inspect an area not more frequently than every ten to fifteen
minutes, at least in large commercial premises such as grocery stores and
department stores. 72 Although these decisions appear to further the general rule that "[tihe true ground of liability of the owner of property to an
individual who is injured thereon is the superiorknowledge of the proprietor of the existence of a condition that may subject the invitee to an
unreasonable risk of harm,' 7 3 the courts should avoid too wooden an application of this principle because, obviously, "'[t] he length of time which
must exist to show that the defendant had an opportunity to discover the
,74
defect will vary with the circumstances of each case ....
How is the defendant's knowledge proved? Georgia law on this point is
by no means clear, as Ware County v. Medlock 75 revealed. Overruling two
previous cases,' 6 the court held in a five-to-four decision that the burden
is on the defendant who moves for summary judgment to offer evidence
of his absence of constructive knowledge of the hazard, and until the defendant does this, the plaintiff cannot be required to offer proof of the
382 S.E.2d 184, 185 (1989) (when defendant has actual knowledge of hazard, plaintiff does
not have to show length of time).
68. 190 Ga. App. 751, 380 S.E.2d 299 (1989).
69. 194 Ga. App. 215, 390 S.E.2d 280 (1990).
70. Id. at 215, 390 S.E.2d at 280; Sain, 190 Ga. App. at 752, 380 S.E.2d at 300.
71. Sain, 190 Ga. App. at 752, 380 S.E.2d at 300 (quoting Mazur v. Food Giant, 183 Ga.
App. 453, 454, 359 S.E.2d 178, 179 (1987)); Brooks, 194 Ga. App. at 215, 390 S.E.2d at 281
(quoting Mazur, 183 Ga. App. at 454, 359 S.E.2d at 179); see also Queen v. Kroger' Co., 191
Ga. App. 249, 250, 381 S.E.2d 413, 415 (1989) (court applied Mazur to find no liability when
store clerk inspected area within 10 to 20 minutes).
72. This reasoning, of course, would not apply when defendant has actual knowledge of
the hazard, e.g., Flowers v. Kroger Co., 191 Ga. App. 464, 465, 382 S.E.2d 184, 185 (1989), or
a reasonable opportunity to discover it, e.g., Mitchell v. Food Giant, Inc., 176 Ga. App. 705,
708, 337 S.E.2d 353, 356 (1985).
73. Dyer v. Joe Rigatoni's, Inc., 191 Ga. App. 473, 473, 382 S.E.2d 193, 193 (1989) (quoting Miolen v. Edd Kirby Chevrolet, Inc., 189 Ga. App. 282, 283, 375 S.E.2d 266, 267 (1988))
(emphasis added).
74. Alterman Foods, Inc. v. Ligon, 246 Ga. 620, 623, 272 S.E.2d 327, 330 (1980) (quoting
Sharpton v. Great A&P Tea Co., 112 Ga. App. 283, 285, 145 S.E.2d 101, 103 (1965)).
75. 192 Ga. App. 542, 385 S.E.2d 429 (1989).
76. See Newman v. Ruby Tuesday, Inc., 184 Ga. App. 827, 363 S.E.2d 26 (1987) and
Bright v, Food Giant, Inc., 177 Ga. App. 641, 340 S.E.2d 272 (1986), overruled by Medlock,
192 Ga. App. at 543, 385 S.E.2d at 430.
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existence of such knowledge. 7 7 Thus, in Medlock, the testimony of two of
defendant's employees that they had not inspected the area for safety
purposes created a fact issue about defendant's constructive knowledge of
6
the hazard.'
Besides taking issue with the majority's version of the facts, 7" the dissent argued that this decision generally raises the burden of proof for defendants seeking summary judgment in constructive knowledge cases by
requiring them to disprove the existence of a fact that the plaintiffs in
such cases have not shown they can ever prove.8 0 The majority's analysis
in Medlock, however, seems to be correct under the prevailing Georgia
rule that "a party moving for summary judgment [must] negate all material allegations made by the respondent, even those as to which the respondent would have the burden of proof at trial."8 1
B. Malpractice
In General. During the survey period, as always, the appellate courts
were busy with a large number of cases involving professional negligence,
otherwise known as "malpractice." ' Much of the litigation during this
survey period, however, was concerned not with the merits of the malpractice claims, but with the related procedural requirement of the expert
witness affidavit required by section 9-11-9.1 of the Official Code of Georgia Annotated ("O.C.G.A."). 3 Space permits only a few brief highlights
from the large number of these cases.

77. 192 Ga. App. at 543, 385 S.E.2d at 430.
78. Id. at 543-44, 385 S.E.2d at 430.
79. Id. at 544-47, 385 S.E.2d at 431-33 (Birdsong, J., dissenting); ef. Southern Bell Tel. &
Tel. Co. v. Altman, 183 Ga. App. 611, 359 S.E.2d 385 (Birdsong, C.J., dissenting). "[Wle
have three different versions of what actually occurred. . . . [T]he majority accepts as 'fact'
one of three versions . . . . In other words, the majority has settled . . issues of fact and
credibility . . . at the appellate level." Id. at 616-17, 359 S.E.2d at 389-90. The crucial difference between Altman and Medlock, of course, is that in Altman the court affirmed a
grant of summary judgment despite conflicting facts, while in Medlock it allowed the facts
to be heard by a jury; see also Gross v. Frank's Warehouse Foods, 192 Ga. App. 539, 542,
385 S.E.2d 688, 690 (1989) (Carley, C.J., dissenting).
80. 192 Ga. App. at 548-49, 385 S.E.2d at 434 (Birdsong, J., dissenting).
81. First Union Nat'l Bank v. J. Reisbaum Co., 190 Ga. App. 234, 236, 378 S.E.2d 317,
319 (1989). See Adams & Adams, supra note 43, at 360 & n.53.
82. "Malpractice is a particular form of negligence that consists of not applying to the
exercise of the practice the degree of skill or care which is ordinarily employed by the profession generally under similar conditions and like surrounding circumstances." GEORGIA
TORTS, supra note 2, § 5-1, at 93.
83. O.C.G.A. § 9-11-9.1 (Supp. 1990). See generally Adams & Adamps, supra note 43, at
362-63.
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ISection 9-11-9.1 is an exception to the general liberality of pleading
permitted under the Civil Practice Act.8 4 The courts, therefore, have been
reluctant to create many exceptions to its requirements, holding, for example, that neither plaintiff's indigency nor the pendency of discovery
proceedings would excuse compliance with the statutory requirements.8 5
Aside from the statutory exception,86 dealing with filing just prior to the
expiration of the limitation period, the courts have recognized only one
other type of exception to section 9-11-9.1's contemporaneous filing requirement. If the plaintiff had the affidavit prior to filing, but mistakenly
failed to file it with the complaint, the court may allow it to be filed by
amendment.17 The supreme court reaffirmed this rule in Bell v.
Figueredo, s holding that plaintiffs who had voluntarily dismissed their
complaint and then refiled it pursuant to the renewal statute", could satisfy section 9-11-9.1 by filing their expert affidavits from the prior action
in response to defendants' motion to dismiss."0 The purpose of section 911-9.1, which is to protect professionals from frivolous lawsuits,91 was
served in this case, said the court, because plaintiffs in fact had the re2
quired affidavit before filing their action.
The high court also definitively answered the question of whether section 9-11-9.1 applies to all types of malpractice actions or just to those
alleging medical malpractice.8 3 In Housing Authority v. Greene,"4 a case
involving malpractice by an architect, the supreme court adopted the
84. Brake v. Mintz, 193 Ga. App. 662, 666-67, 388 S.E.2d 715, 718-19 (1989); )-1 Doctor's
Memorial Holding Co. v. Moore, 190 Ga. App. 286, 288, 378 S.E.2d 708, 710 (1989).
,85. See Kalustian v. McDonald, 194 Ga. App. 435, 435, 390 S.E.2d 657, 658 (1990).
86. See O.C.G.A. § 9-11-9.1(b) (Supp. 1990) which provides that the contemporaneous
filing requirement does not apply if the action is filed within 10 days of the expiration of the
limitations period. The plaintiff must allege that the expert affidavit could not be prepared
and must then file it within 45 days.
87. This exception was initially created in St. Joseph's Hosp., Inc. v. Nease, 189 Ga.
App. 239, 241, 375 S.E.2d 241, 243 (1988), aff'd, 259 Ga. 153, 377 S.E.2d 847 (1989), and was
subsequently codified. See O.C.G.A. § 9-11-9.1(e)-(f) (Supp. 1990).
88. 259 Ga. 321, 381 S.E,2d 29 (1989).
89. O.C.G.A. § 9-2-61 (1982 & Supp. 1990).
90. 259 Ga. at 322-23, 381 S.E.2d at 30.
91. See id. at 322, 381 S.E.2d at 30; accord 0-1 Doctors Memorial Holding Co. v. Moore,
190 Ga. App. 286, 288, 378 S.E.2d 708, 710 (1989). ("The purpose of [O.C.G.A. I§ 9-11-9.1 is
to reduce the number of frivolous malpractice suits being filed, not to require a plaintiff to
prove a prima facie case entitling him to recover and capable of withstanding a motion for
summary judgment before the defendant need file his answer.") (emphasis added).
92. 259 Ga. at 322, 381 S.E.2d at 30; accord Hospital Auth. v. McDaniel, 192 Ga. App.
398, 398, 385 S.E.2d 8, 8-9 (1989).
93. The legislature enacted O.C.G.A. § 9-11-9.1 as a part of the Medical Malpractice
Reform Act of 1987. See Housing Auth. v. Greene, 259 Ga. 435, 437, 383 S.E.2d 867, 869-70
(1989). See generally 1987 Ga. Laws 887.
94. 259 Ga. 435, 383 S.E.2d 867 (1989).
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court of appeals' position in Barr v.Johnson,"' that "under the plain language of the statute, [section] 9-11-9.1 applies to 'any action for damages
alleging professional malpractice' ... ,
The test under Greene appears to be primarily whether the occupation
the defendant engaged in is one recognized as a profession under Georgia
law.9 7 To prevent the absurd result of athletic trainers, barbers, operators
of billiard rooms, junk dealers, peddlers, scrap metal processors, and used
car dealers,"S among others, availing themselves of the protections of section 9-11-9.1, however, the court should limit the definition of "profession" based on the further inquiry of Greene that the defendant's activity
be one in which "it is generally necessary to admit expert testimony...
in order to establish the degree of skill and care ordinarily employed by
the profession."" " This should encompass the traditional test that expert
opinions are required only concerning conclusions that the jury could not
ordinarily draw for itself, namely "the conclusion is 'beyond. the ken of
the average layman,' "10 and should be limited to "learned professions"
as statutorily 0 1 or judicially"' defined.

95. 189 Ga. App. 136, 375 S.E.2d 51 (1988). For a discussion of this case, see Adams &
Adams, supra note 43, at 363.
96. 259 Ga. at 437, 383 S.E.2d at 869 (quoting O.C.G.A. § 9-11-9.1 (Supp. 1990)) (emphasis added); accord Southern Eng'g Co. v. Central Ga. Elec. Membership Corp., 193 Ga.
App. 878, 879, 389 S.E.2d 380, 381 (1989) (engineers); Frazier v. Merritt, 190 Ga. App. 832,
380 S.E.2d 495 (1989) (attorneys).
97. See 259 Ga. at 436, 383 S.E.2d at 868. The court cited O.C.G.A. § 14-7-2(2) (1989)
and O.C.G.A. §§ 43-4-1 to -18 (1988 & Supp. 1990) for the proposition that architecture is
recognized as a "profession" under Georgia statutory law; see also Southern Eng'g Co., 193
Ga. App. at 879, 389 S.E.2d at 381.
98. All of those occupations are included under O.C.G.A. tit. 43, "Professions and Businesses" (1988 & Supp. 1990) (emphasis added), and this Code chapter does not distinguish
between the two. For a taste of the difficulties inherent in distinguishing between a "learned
profession" and a mere "mechanical art," compare Georgia State Bd. of Examiners in Optometry v. Friedmans' Jewelers, Inc., 183 Ga. 669, 672-75, 189 S.E. 238, 240-42 (1936) with
Lee Optical, Inc. v. State Bd. of Examiners in Optometry, 220 Ga. 204, 206-09, 138 S.E.2d
165, 166-68 (1964) (Head, P.J., concurring) and id. at 209-12, 138 S.E.2d at 168-69 (Duckworth, C.J., dissenting).
99. 259 Ga. at 436, 383 S.E.2d at 868 (emphasis added).
100. Walker v. Bishop, 169 Ga. App. 236, 240-41, 312 S.E.2d 349, 354 (1983) (quoting
Smith v. State, 247 Ga. 612, 619, 277 S.E.2d 678, 683 (1981)); see also Hughes v. Malone,
146 Ga. App. 341, 345, 247 S.E.2d 107, 111 (1978); Emory Univ. v. Lee, 97 Ga. App. 680, 695,
104 S.E.2d 234, 246 (1958).
101. See, e.g., O.C.G.A. § 43-30-1(2)(A) (1988). "'Optometry' , . . is declared to be a
learned profession." Id. But see cases cited in note 98 for a discussion of problems inherent
in legislative declarations of an occupation as a "learned profession."
102. -See, e.g., Georgia State Bd.. of Examiners in Optometry v. Friedman's Jewelers,
Inc., 183 Ga. 669, 673, 189 S.E. 238, 241 (1936) (three traditional learned professions are
theology, law, and medicine).
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Medical Malpractice. Although it is fairly well settled that physicians10 3 and other health care professionals"0 4 must adhere to a general
standard of care,' 05 the "locality" rule continues to apply to hospitals.
This rule limits a hospital's duty to its patients to exercising ordinary
care in furnishing facilities and equipment reasonably suited to the intended uses and comparable to those in general use in area hospitals,'"6 or
in "similar hospitals in similar communities in Georgia. "' ' 1 In Gusky v.
Candler GeneralHospital, Inc., 08 the court, while recognizing the continued viability of the locality rule, declined to apply it to a claim alleging
negligence on the part of the hospital's employees, rather than the adequacy of its services or facilities. 09 Plaintiff alleged that defendant's employees negligently failed to arrange for her CAT scan to be conducted at
another local hospital when defendant's CAT scan machine broke. 110 The
majority held that because plaintiff was questioning the professional
judgment of defendant's employees, the general professional standard of
training and qualification was the proper one to apply to those
employees."'

103.

See Murphy v. Little, 112 Ga. App. 517, 521-23, 145 S.E.2d 760, 763-64 (1965).

104. See, e.g., Wade v. John D. Archbold Memorial Hosp., 252 Ga. 118, 119, 311 S.E.2d
836, 838 (1984) (physical therapists).
105. The lingering uncertainty in the authorities on this point is discussed in GEORGIA
TORTS, supra note 2, § 5-2, at 95-96, and in Adams & Adams, supra note 43, at 365-66
(standard of care is the "sleeping giant" of Georgia medical malpractice law). See generally
T. BENNETT, GEORGIA MEDICAL TORTS-PHSICIANS, ch. 3 (1981).
106. See Hodges v. Effingham County Hosp. Auth., 182 Ga. App. 173, 173, 355 S.E.2d
104, 106 (1987); Craft v. Hospital Auth., 173 Ga. App. 444, 445, 326 S.E.2d 590, 592 (1985).
The rule was first stated in Georgia in Emory Univ. v. Porter, 103 Ga. App. 752, 755, 120
S.E.2d 668, 670 (1961).
107. Smith v. Hospital Auth., 161 Ga. App. 657, 659, 288 S.E.2d 715, 717 (1982). As
Justice Gregory pointed out in his concurrence in Wade, the better formulation of the rule
does not limit it to the circumstances in any given local area, but to "what is reasonable
under the same or similar circumstances." 252 Ga. at 120, 311 S.E.2d at 838 (Gregory, J.,
concurring).
108.

192 Ga. App. 521, 385 S.E.2d 698 (1989).

109.

Id. at 522-23, 385 S.E.2d at 700-01.

110. Id.
111. Id. See generally Macon-Bibb County Hosp. Auth. v. Ross, 176 Ga. App. 221, 223,
335 S.E.2d 633, 635-36 (1985).
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The dissent, while agreeing with the application of a general standard
to the employees' negligence, argued that the locality rule should only
apply when expert testimony establishes that it is less stringent than the
general standard."' According to the dissent, unless that is shown, which
in the instant case it was not, applying the locality rule would be harmless error."13
In two survey period cases, plaintiffs accused their physicians of negligently failing to advise them of the risks and consequences attendant on
their surgery. In Servais v. Philbrick,"' plaintiff alleged that defendant
physician expressly warranted that plaintiff would suffer no ill effects
from an arteriogram." 3 Although defendant denied this, the court decided the statements were "too vague" to make the physician liable for a
breach of warranty.'"" In Anglin v. Grisamore, 7 plaintiff accused her
physician of negligence in failing to determine, prior to performance of a
gastroplasty,"' that plaintiff was psychologically and emotionally unprepared to alter her eating habits to allow the surgery to be successful." 9
The court held that plaintiff was under no legal disability and, therefore,
"she certainly must share at least some of the blame for not realizing this
ahead of time."'2 0 A disclosure of the general terms of the treatment was
all that the law required of defendant and, because he undisputedly did
this, "there was simply no basis upon which he could have been held liable for [plaintiff's] decision to undergo the surgery. "121
In neither of those cases were plaintiffs alleging that the physicians
negligently performed the surgery; both cases essentially involved an "informed consent" issue. Claims of this nature arising on or after January 1,
1989 are subject to Georgia's recently-enacted informed consent statute, '2 which requires a comprehensive disclosure of the nature, risks,
consequences of, and alternatives to most major surgical procedures. 23
112.
113.
114.
115.

192 Ga. App. at 526, 385 S.E.2d at 703 (Beasley, J., dissenting in part).
Id. at 526-27, 385 S.E.2d at 703-04.
190 Ga, App. 861, 380 S.E.2d 496 (1989).
Id. at 861, 380 S.E.2d at 497.

116. Id. at 862, 380 S.E.2d at 497.
117.

192 Ga. App. 704, 386 S.E.2d 52 (1989).

118. A gastroplasty is "[a] surgical procedure by which the size of the stomach is reduced to promote loss of weight." Id. at 704, 386 S.E.2d at 53.
119. Id. at 704, 386 S.E.2d at 53.
120. Id. at 705, 386 S.E.2d at 53.
121.

Id.; see also Hooker v. Headley, 192 Ga. App. 629, 630, 385 S.E.2d 732, 733 (1989)

(physician not liable for death of high-risk patient following gastroplasty on basis of failure
to determine patient was inappropriate surgery candidate, when patient made informed decision to proceed with surgery; jury question concerning physician's liability on other
grounds).
122. O.C.G.A. § 31-9-6.1 (Supp. 1990).
123. See id. § 31-9-6.1(a).
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This statute should substantially reduce the number of claims of the type
made in Anglin and Servais, because it, in effect, requires the patient to
assume the disclosed risks attendant on the surgery.2
III.

FAMILY PURPOSE DOCTRINE

In Shank v. Phillips,"' the court of appeals declined to extend the
family purpose doctrine12 to hold a parent liable for a child's acts while
the child is an agent or employee of another.2 Defendant's son, an employee of Wal-Mart, injured plaintiff, an assistant store manager, while
defendant's son was driving a truck in the course of his employment. Defendant owned the truck in question and allowed his son to drive it to
work. Plaintiff attempted to impute liability for his injuries to defendant
on the grounds that the vehicle was being used for a family purpose.'2 8
The court found, however, that at the time plaintiff's injuries occurred
"[t]he son was no longer acting as his father's agent in pursuing his own,
and therefore his family's, pleasure or convenience
but was acting as an'
agent of Wal-Mart, a commercial business."' 29
IV.

A.

NEGLIGENCE DEFENSES

Proximate Cause Defenses

The court in Edmunds v. Cowan' 30 found that defendant's son's shooting of a police Officer could not be deemed unforeseeable as a matter of
law. 8' While the law does not generally require the anticipation of a third
party's criminal acts, 8 this rule does not apply if reasonable grounds ex124. See id. § 31-9-6.1(b)(2). "[When) the plaintiff, with a full appreciation of the danger
involved and without restriction of his freedom of choice either by the circumstances or by
coercion, deliberately chooses an obviously perilous course of conduct,. . . it can be said as
a matter of law that the plaintiff has, in effect, consented to his injury." GEORGIA TORTS,
supra note 2, § 19-1, at 219. But is the assumption of risk "voluntary" when the plaintiff
really has no choice? See Soto v. Roswell Townhomes, Inc., 183 Ga. App. 286, 358 S.E.2d
670 (1987),-discussed in Adams & Adams, supra note 3, at 390.
125. 193 Ga. App. 393, 388 S.E.2d 5 (1989).
126. The family purpose doctrine, based on an agency concept, is a means of imputing
liability to one who has the right and duty of control over a vehicle. See Finley v. Berman,
190 Ga. App. 692, 379 S.E.2d 640 (1989); Quan v. Johnson, 190 Ga. App. 510, 379 S.E.2d 426
(1989). See generally GEORGIA TORTS, supra note 2, ch. 13.
127. 193 Ga. App. at 394, 388 S.E.2d at 7.
128. Id. at 393, 388 S.E.2d at 6.
129. Id. at 394, 388 S.E.2d at 6-7.
130. 192 Ga. App. 616, 386 S.E.2d 39 (1989).
131. Id. at 618-19, 386 S.E.2d at 41.
132. See Atlanta Center Ltd. v. Cox, 178 Ga. App. 184, 184-85, 341 S.E.2d 15, 16 (1986);
Pittman v. Staples, 95 Ga. App. 187, 191, 97 S.E.2d 630, 634 (1957).
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ist for a defendant to believe that such acts will be committed. 33 In the
instant case, the court found it was foreseeable that the son 3 would use
a pistol to shoot another because (1) the father had knowledge of the
son's prior conviction for carrying a concealed pistol, (2) the father
bought another pistol that he kept in the house, and (3) the father let his
son handle the pistol on one occasion.135
The court reached a different result concerning the foreseeability of a
third party's criminal acts in Jackson v. Mooie. 13 1 In that case, defendant's son struck plaintiff while driving an automobile owned by defendant. The minor son, who had no driver's license, had stolen the car keys
out of his mother's purse and had driven the car while his mother was
taking a shower.1 3 7 The court found that defendant did not know "of any
proclivity or propensity on the part of her son for the specific dangerous
activity which allegedly caused plaintiffs injuries," 13 8 and, therefore,
139
deemed the son's actions unforeseeable.
Defendant in Glenn v.Hutcheson '0 pled guilty to the offenses of vehicular homicide and driving too fast for conditions. Defendant's guilty
pleas arose out of the same incident in which plaintiffs' wrongful death
claim arose." 1 The court of appeals stated that as a result of the guilty
pleas, defendant admitted he had been driving in a negligent manner and
his negligence had been the proximate cause of the wrongful death of
plaintiffs' decedent."4

133. See Nalle v.Quality Inn, Inc., 183 Ga. App. 119, 120, 358 S.E.2d 281,282 (1987); see
also GEORGIA TORTS, supra note 2, § 15-1.

134. The son resided in his father's house. 192 Ga. App. at 616, 386 S.E.2d at 40.
135. Id. at 617, 620, 386 S.E.2d at 40, 42. To complicate this case further, the evidence
also showed that even though the son knew where his father kept the pistol, there was no
ammunition with it, and the son stated that he had "stolen" the pistol from his father. In
addition, the son had to remove forcibly the trigger lock that was on the pistol, and the
officer was shot while the son was in the process of stealing a car. Id. at 617, 386 S.E.2d at
40.
136. 190 Ga. App. 329, 378 S.E.2d 726 (1989).
137. Id. at 329, 378 S.E.2d at 727. The mother did know that her son had a prior juvenile
record for burglary, shoplifting, and conspiracy to commit theft. Id. at 330, 378 S.E.2d at
728.
138. Id. Judge Deen's dissent in Edmunds expresses the difficulty in squaring the differing results reached by the court given the factual situations in these two cases. Succinctly
stated, "[i]f the defendant parent in Jackson was entitled to summary judgment, so was the
appellee parent in [Edmunds)." 192 Ga. App. at 621, 386 S.E.2d at 43 (Deen, P.J., dissenting); see also Grandma's Biscuits, Inc. v.Baisden, 192 Ga. App. 816, 386 S.E.2d 415 (1989)
(shooting in a restaurant parking lot was not foreseeable when no other prior criminal incidents at that same location had involved a shooting).
139. 190 Ga. App. at 330, 378 S.E.2d at 728.
140. 194 Ga. App. 12, 389 S.E.2d 523 (1989).
141. Id. at 12, 389 S.E.2d at 524.
142. Id.
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Because the admissions created by the [defendant's] guilty pleas...
were not controverted by him during the trial of the [wrongful death]
case, and because there was no evidence of any negligent or unlawful act
whatever on the part of [the decedent], we hold that the trial court erred
in denying [plaintiffs'] motion for directed verdict.143
B.

ContributoryNegligence

With the advent of Code section 40-8-76.1,1" a plaintiffs failure to
wear a seat belt may no longer be considered evidence of negligence, nor
may the failure to wear a seat belt diminish a potential recovery of damages. "4' For cases such as Katz v. White" 6 that arose prior to September
1, 1988, the effective date of section 40-8-76.1, however, the court may
still give a jury charge concerning the consequences of the plaintiffs failure to have 'his seat belt on at the time of the accident.47 Even so, if
supported by competent evidence, such a charge may be considered only
14 0
for the purpose of damage mitigation.
C.

Limitation of Actions

In Hudson v. Montcalm Publishing Corp.,"4 9 plaintiffs, Susan Hudson
and her husband, brought an invasion of privacy claim against Mrs. Hudson's ex-husband based on her ex-husband having submitted a nude photograph of Mrs. Hudson to Gallery magazine for publication. 50 The court
held that this claim resulted in injury to plaintiffs' personal sensibilities

143.' Id. at 13, 389 S.E.2d at 524.
144. O.C.G.A. § 40-8-76.1 (1989 & Supp. 1990).

145. Id. § 40-8-76.1(d) provides:
Failure to wear a seat safety belt in violation of this Code section shall not be
considered evidence of negligence, shall not be considered by the court on any
question of liability of any person, corporation, or insurer, shall not be any basis
for cancellation of coverage or increase in insurance rates, and shall not diminish
any recovery for damages arising out of the ownership, maintenance, occupancy,
or operation of a passenger vehicle.
See also Adams & Adams, supra note 3, at 398-99.
146. 190 Ga. App. 458, 379 S.E.2d 186 (1989).
147. Id. at 458-59, 379 S.E.2d at 187.

148. Id. at 458, 379 S.E.2d at 187; see also Jones y. Scarborough, 194 Ga. App. 468, 390
S.E.2d 674 (1990).
149. 190 Ga. App. 629, 379 S.E.2d 572 (1989).
150. Id. at 629, 379 S.E.2d at 574. Along with the nude photograph, which was actually
published, defendant had also submitted to the magazine a falsified entry blank and model
release for the magazine's "Girl Next Door" Amateur Erotic Photo Contest. Id.
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and mental repose and was, therefore, subject to a two-year' rather than
a one-year 5 2 limitations period. 5 '
In Payne v. Blackwell,15 4 the Georgia Supreme Court held that the
twelve-month statute of limitations for claims against counties' 5 is not
applicable to school districts. 5' " The court based its decision on the Georgia Constitution's treatment of counties, municipalities, and school districts as separate and distinct entities for the purpose of immunity
waiver. 57 Finding that "the General Assembly has enacted specific bars
to limit actions against co'unties and municipalities [but] has enacted no
specific bar to limit actions against school districts,"' 8 the court declined
to extend Code section 36-11-1 to encompass school districts.' 9
The survey period case of Ethridge v. Price s° revealed the ongoing disagreement among the judges of the court of appeals concerning the tolling
of the statute of limitations against incompetents.1 ' In his special concurrence joined by Judges Deen and Birdsong, Judge Sognier affirmatively stated that "it is established law that the statute of limitation remains tolled against an incompetent despite the institution of an action
by next friend or guardian." ' 2 Judge Benham, in his concurrence, 6 ' ad151.

"Actions for injuries to the person shall be brought within two years after the right

of action accrues ....

"

O.C.G.A. § 9-3-33 (1982).

152. Defendant argued that plaintiffs' claim sought to protect their reputations so that
the one-year injury to reputation statute should apply. 190 Ga. App. at 633, 379 S.E.2d at
576; see also O.C.G.A. § 9-3-33 (1982).
153. 190 Ga. App. at 634, 379 S.E.2d at 577.
154. 259 Ga. 483, 384 S.E.2d 393 (1989).
155. "All claims against counties must be presented within 12 months after they accrue
O.C.G.A. § 36-11-1 (1987).
or become payable or the same are barred .
156. 259 Ga. at 484, 384 S.E.2d at 394.
157. Id.; see also GA. CONST. art. IX, § 2, para. 9.
158. 259 Ga. at. 484, 384 S.E.2d at 394.
159. Id.
160. 194 Ga. App. 82, 389 S.E.2d 784 (1989).:
161. "Minors and persons who are legally incompetent because of mental retardation or
mental illness, who are such when the cause of action accrues, shall be entitled to the same
time after their disability is removed to bring an action as is prescribed for other persons."
O.C.G.A. § 9-3-90 (Supp. 1990). For a number of years the Georgia law concerning this issue
has been in a state of arguable ambiguity based on apparently differing rulings from the
court in Whalen v. Certain-Teed Prods. Co., 108 Ga. App. 686, 134 S.E.2d 528 (1963) and
Cline v. Lever Bros., 124 Ga. App. 22, 183 S.E.2d 63 (1971). For a discussion of these cases,
see GEORGIA TORTs, supra note 2, § 18-6.
162. 194 Ga. App. at 86, 389 S.E.2d at 787 (Sognier, J., concurring). Judge Sognier's
opinion is based on Whalen and Barnum v. Martin, 135 Ga. App. 712, 219 S.E.2d 341
(1975), which relied upon Jones v. Hartford Accident & Indem. Co., 132 Ga. App. 130, 207
S.E.2d 613 (1974). Both Jones and Barnum dealt with the disability of minors as opposed to
the disability of incompetents.
163. Chief Judge Carley and Judge Beasley joined with Judge Benham in his concurrence. 194 Ga. App. at 89, 389 S.E.2d at 789.
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vocated the overruling of Barnum v. Martin,1 4 relied on by Judge
Sognier."' Basing his opinion on Cline v. Lever Bros., 6' Judge Benham
stated that "the two-year statute of limitation governing personal injury
suits commenced in the case at bar

. . .

the day the mother of the inca67

pacitated adult filed suit as next friend of her incapacitated daughter.'
D. Assumption of the Risk

In Bryan v. McClellan Enterprises, Inc,'6 s plaintiff motorcyclist
brought an action to recover for the injuries he sustained when his motorcycle struck a flatbed tractor-trailer truck. 16 9 The court of appeals found
that plaintiff, who admitted to being legally blind, had, by knowingly and
deliberately driving a motorcycle on the public highway, taken "a risk of
danger which was plain and obvious to any prudent person."'M0 Therefore,
the court of appeals held the trial court's grant of summary judgment to
defendant on the basis of assumption of the risk was not improper.' 7 As
pointed out by the court in Hendricks v. Southern Bell Telephone & Telegraph Co., 172 however, the doctrine of assumption of the risk is a defense

only to a negligence claim, not "to a claim that is predicated upon an
173
intentional tort ....
E. Delay in Service
As evidenced by four survey period cases, the past year was not a good
one for plaintiffs to be dilatory in perfecting service on potential defend164. 135 Ga. App. 712, 219 S.E.2d 341 (1975).
165. 194 Ga. App. at 89, 389 S.E.2d at 789.
166. 124 Ga. App. 22, 183 S.E.2d 63 (1971). If Barnum is overruled, the case law piecedents for this issue are Cline and City of Atlanta v. Barrett; 102 Ga. App. 469, 116 S.E.2d
654 (1960). 194 Ga. App. at 89, 389 S.E.2d at 789 (Benham, J., concurring).
167. 194 Ga. App. at 88, 389 S.E.2d at 789 (Benham, J., concurring). Judge Benham
maintained that the court in Barnum improperly relied on Jones, which dealt only with the
abolition of the infancy disability and "had nothing to do with the commencement of the
Id. at 89,
statute of limitation when a minor brought suit by next friend or guardian .
389 S.E.2d at 789.
168. 191 Ga. App. 646, 382 S.E.2d 423 (1989).
169. Id. at 646, 382 S.E.2d at 424.
170. Id. at 647-48, 382 S.E.2d at 425. The evidence also showed that: (1) plaintiff had
suffered from severe visual defects since birth; (2) plaintiff's vision had been tested at 20/
400; (3) plaintiff's condition was not correctable with glasses or contact lenses; and (4) plaintiff had no driver's license because he did not believe he could pass the vision test. Id. at
646-47, 382 S.E.2d at 424.
171. 191 Ga. App. at 648, 382 S.E.2d at 425. For a general discussion of the defense of
assumption of the risk, see GEORGIA ToRTs, supra note 2, ch. 19.
172. 193 Ga. App. 264, 387 S.E.2d 593 (1989).
173. Id. at 266, 387 S.E.2d at 595; see also'Harvey Freeman & Sons, Inc. v. Stanley, 259
Ga. 233, 378 S.E.2d 857 (1989).
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ants. The question of delayed service is most critical, of course, when a
plaintiff files a complaint in order to toll the statute of limitations and
then needs for the date of service on the defendant to relate back to the
date the complaint was filed. 1"'
Plaintiffs in both Walker v. Hoover""' and Robinson v. Stuck 7 " attempted to excuse their delinquent service by blaming court personnel
and the sheriff's department. In Walker approximately three and onehalf months passed between the filing of the complaint and service upon
defendant. During this time plaintiff received two service returns from
77
the sheriff stating that the sheriff had been unable to locate defendant.
Upholding the trial court's grant of summary judgment to defendant.
based upon belated service after the expiration of the statute of limitations, 7 ' the court of appeals found that plaintiff "[could not] excuse her
lack of diligence by attempting to place responsibility on others ....
Although [she] surely knew that the expiration of the period of limitations was. rapidly approaching, the record [did] not disclose that she attempted to perfect service in a diligent and reasonable manner."' 7 9 Likewise, in Robinson, sixty-seven days passed between the filing of plaintiffs'
renewal action' 80 and personal service on defendant."" In the interim, defendant had filed an answer affirmatively alleging insufficient service of
process. 2 The court held that "[g]iven that [plaintiffs] had [defendant's]
174. When service is made on a defendant after the statute of limitations has run on a
claim, it must be diligently perfected for the service to relate back to the time of the complaint filing. Garrett v. Godby, 189 Ga. App. 183, 375 S.E.2d 103 (1988); Hilton v. Maddox,
Bishop, Hayton' Frame & Trim Contractors, Inc., 125 Ga. App. 423, 188 S.E.2d 167 (1972).
See generally GEORGIA TORTS, supra note 2, ch. 20.
175. 191 Ga. App. 859, 383 S.E.2d 208 (1989).
176. 194 Ga. App. 311, 390 S.E.2d 603 (1990).
177. 191 Ga. App. at 860, 383 S.E.2d at 208-09. Plaintiff had also alleged that her inability to serve defendant resulted from misinformation from postal authorities and the failure
of the sheriff's department to tell her the county in which defendant resided, Id. at 861, 383
S.E.2d at 209.
178. Plaintiff filed the complaint on December 17, 1987; the statute of limitations expired the first week in January 1988, and defendant was served on April 5, 1988. Id. at 860,
383 S.E.2d at 208-09.
179. Id. at 861, 383 S.E.2d at 209.
180. O.C.G.A. § 9-2-61(a) (Supp. 1990) provides:
When any case has commenced in ...

a state ...

court within the applicable

statute of limitations and the plaintiff discontinues or dismisses the same, it may
be recommenced in a court of this state ... within the original applicable period
of limitations or within six months after the discontinuance or dismissal, whichever is later ....

181. 194 Ga. App. at 312, 390 S.E.2d at 604.
182. Id. The renewal action was filed on January 22, 1988. A deputy sheriff served the
summons and complaint at defendant's office on January 29, 1988, by leaving them with
defendant's nurse-receptionist. Defendant filed an answer on February 29, 1988, and averred

MERCER LAW REVIEW

[Vol. 42

correct address and were informed that the apparent agent who accepted
service was not authorized to do so, their assertions that any delay was
attributable to court personnel [did] not' explain their 29 day delay in
effecting service after [defendant] filed his answer."""3
On January 29, 1987, the trial court granted plaintiffs in Davis v. Johnson1 8 4 leave to file an amended complaint against four additional defendants. Plaintiffs served the two corporate defendants and filed interrogatories requesting the address of the two individual physician defendants.
Plaintiffs, however, did not serve the physician defendants until the middle of May."" The court of appeals found that the trial court had not
abused its discretion in finding that plaintiffs, by using only formal discovery to gather information about the defendant physicians' whereabouts, had failed to use due diligence in effecting prompt service."8 The
court also deemed service dilatory in Gadd v. Wilson & Co. Engineers5 7
when plaintiffs were advised in January that defendant was located in
Kansas, but did not attempt service there until April. 8"
F. Immunities
Continuing with the trend of chipping away at the doctrine of intrafamily tort immunity in Georgia,' 9 the court in Segars v. Southern
Guaranty Insurance Co.,1s0 ruled that this doctrine will not operate to
bar a claim by one ex-spouse against the estate of the other ex-spouse for
the wrongful death of their minor child.' The court reasoned that in this
case because there was no family harmony to be preserved, plaintiff father could bring a wrongful death claim for his minor daughter against
the estate of his former wife.' 92 Similarly, in Southeastern Fidelity Insurthat the nurse-receptionist was not authorized to accept service on his behalf. Defendant
was not served personally until March 29, 1988. Id. at 311-12, 390 S.E.2d at 604.
183, Id. at 312-13, 390 S.E.2d at 604.
184. 193 Ga. App. 19, 386 S.E.2d 900 (1989).
185. Id. at 20-21, 386 S.E.2d at 902.
186. Id. at 22, 386 S.E.2d at 903. In furtherance of its holding the court also stated that
[tihere was no evidence of any attempt to consult any other readily available
source of physician addresses such as local or national medical associations or the
state medical licensing agency. Nor was there any attempt to contact the health
center which had employed the two physicians or to hire an investigator promptly.
Id.
187. 193 Ga. App. 713, 388 S.E.2d 875 (1989).
188. Id. at 714, 388 S.E.2d at 876.
189. See Adams & Adams, supra note 43, at 378-79.
190. 192 Ga. App. 265, 384 S.E.2d 426 (1989).
191. Id. at 266, 384 S.E.2d at 427-28. The mother and her minor daughter were both
killed when the car the mother was driving struck a tree. The mother and father had been
divorced approximately eight months prior to the accident. Id. at 265, 384 S.E.2d at 426-27.
192. Id. at 265-66, 384 S.E.2d at 427.
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ance Co. v. Chaney,"3 the court held intrafamily immunity did not protect an emancipated daughter from liability for injuries sustained by her
mother during an accident that occurred while the mother was a passenger in an automobile driven by the daughter.' In Morgan v. Morgan,9"
the court thwarted defendant's efforts to rely on spousal tort immunity
against his wife's claim of fraudulent inducement to marry. The court
stated that since defendant was already legally married to someone else
at the time he proposed to and married plaintiff, there was no valid marriage to be protected by implementing the interspousal immunity
doctrine.'
Plaintiffs in Jarrett v. Butts' 7 brought an assault and battery claim
against the Baldwin County Board of Education and its members in their
official capacities, the county school superintendent, and Jarrett, a school
teacher, for Jarrett's alleged unlawful touching of their minor daughter
while photographing her fingernails at school. The school system defendants raised the defense of sovereign immunity based on their liability insurance policy's exclusion of assault and battery claims.'
The court
found that since there was no insurance coverage for this type of claim,
there was no waiver of sovereign immunity for the school board members
and the superintendent.19 9 Moreover, the court stated that since plaintiffs' only allegation against these defendants was a negligent failure to
terminate Jarrett prior to the incident in question, they were entitled to
official immunity because "the decision of whether to terminate a tenured
teacher is a discretionary one ... ,,o Also deemed discretionary in
193. 259 Ga. 474, 381 S.E.2d 747 (1989).
194. Id. at 474-75, 381 S.E.2d at 747-48. The emancipated daughter was also a member
of her mother's household, and she and her mother were both named as insureds on the
same insurance policy for the car in question. Id. at 474, 381 S.E.2d at 747.
195. 193 Ga. App. 302, 388 S.E.2d 2 (1989).
196. Id. at 304, 388 S.E.2d at 4.
197. 190 Ga. App. 703, 379 S.E.2d 583 (1989).
198. Id. at 703-05, 379 S.E.2d at 584-85. See supra text accompanying notes 18-22 for a
further discussion of Jarrett.
199. 190 Ga. App. at 705-06, 379 S.E.2d at 586.

Sovereign immunity extends to the state and all of its departments and agencies.
However, the defense of sovereign immunity is waived .. as to those actions for
the recovery of damages for any claim against the state or any of its departments
and agencies for which liability insurance protection for such claims has been provided but only to the extent of any, liability insurance provided.
GA. CONST. art. I, § 2, para. 9(a). See Martin v. Georgia Dep't of Pub. Safety, 257 Ga. 300,
357 S.E.2d 569 (1987); see also Adams & Adams, supra note 3, at 406. The constitutional
waiver of sovereign immunity occurs at the time a cause of action arises, which does not
necessarily coincide with the actual alleged act of negligence. Ethridge v. Price, 194 Ga. App.
82, 84, 389 S.E.2d 784, 786 (1989).

200.

190 Ga. App. at 706, 379 S.E.2d at 586. When public officials, such as school board

members and school superintendents, perform discretionary acts within the scope of their
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Lewis v. McDowel 20 1 was a school principal's judgment regarding the
means used to supervise children for school activities.20

While recognizing that school principals and teachers are granted statutory immunity from civil liability under certain circumstances for administering corporal punishment," 3 the court of appeals in Crews v. Mc-

Queen204 reversed the grant of summary judgment to defendant principal
in that case. The court stated that because of the differing factual allegations made by the parties "[t]he question of 'discretion' in these case[s] is
subject to so many variables that except in egregious circumstances, it

generally cannot be determined as a matter of law." ' 6
The application of the paying patient exception to the defense of charitable immunity for the alleged malpractice of a charitably operated hospitalJ20 was the subject of several survey period cases. In both Patterson
official authority and "'without willfulness, malice, or corruption,"' they are entitled to official governmental immunity against any claims for negligent performance of these acts.
Hennessy v. Webb, 245 Ga. 329, 330-31, 264 S.E.2d 878, 879-80 (1980) (quoting Partain v:
Maddox, 131 Ga. App. 778, 781-82, 206 S.E.2d 618, 620-21 (1974)). Public officials, however,
may not enjoy official immunity for purely ministerial acts. See Swofford v. Cooper, 184 Ga.
App. 50, 360 S.E.2d 624 (1987), af]'d, 258 Ga. 143, 368 S.E.2d 518 (1988); Sisson v. Douglas
County School Dist., 181 Ga. App. 77, 351 S.E.2d 272 (1986); Partain v. Maddox, 131 Ga.
App. 778, 206 S.E.2d 618 (1974).
201. 194 Ga. App. 429, 390 S.E.2d 605 (1990).
202. Id. at 431-32, 390 S.E.2d at 606-07.
203. O.C.G.A. § 20-2-732 (1987) provides:
No principal or teacher who shall administer corporal punishment to a pupil or
pupils under his care ... and in conformity with the policies and regulations of
the area, county, or independent board of education employing him and in accordance also with this subpart shall be held accountable or liable in any criminal or
civil action based upon the administering of corporal punishment where the corporal punishment is administered in good faith and is not excessive or unduly
severe.
O.C.G.A. § 20-2-731 (1987) authorizes corporal punishment by any principal or teacher "in
the exercise of his sound discretion" when his employer has adopted written policies concerning that punishment pursuant to the guidelines set out in the Code section.
204. 192 Ga. App. 560, 385 S.E.2d 712 (1989).
205. Id. at 564, 385 S.E.2d at 716.
206. In Georgia, a charitable hospital is not liable for any negligence of its officers or
employees unless it does not use due care in the selection or retention of competent officers
or employees. See Ponder v. Fulton-DeKalb Hosp. Auth., 256 Ga. 833, 353 S.E.2d 515, cert.
denied, 484 U.S. 863 (1987). The defense of charitable immunity is waived to the extent
that the charitable institution owns a liability insurance policy as a noncharitable asset. The
waiver does not apply, however, when the' charitable institution is covered only by a selfinsurance plan. 256 Ga. at 835-36, 353 S.E.2d at 516. See Cutts v. Fulton-DeKalb Hosp.
Auth., 192 Ga. App. 517, 385 S.E.2d 436 (1989). See generally GEORGIA TORTS, supra note 2,
§ 21-10. A charitable hospital, however, is not entitled to assert the defense of charitable
immunity against one who does, in fact, pay for the medical services rendered to him. See
Morton v. Savannah Hosp., 148 Ga. 438, 440, 96 S.E. 887, 888 (1918); Robertson v. Executive Comm., 55 Ga. App. 469, 190 S.E. 432 (1937). If the paying patient exception does
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v. Fulton-DeKalb Hospital Authority2 7 and Cutts v. Fulton-DeKalb
Hospital Authority,28 plaintiffs were nonpaying patients and, therefore,
not entitled to bring a malpractice action against Grady Hospital. Plaintiff in Cutts incurred a hospital bill in excess of $1,100, but was billed for
only $37 of that amount based on her income. 2 9 The court of appeals
found that "[b]ecause the undisputed evidence of record discloses that,
based upon the financial situation of appellant's mother, appellee Hospital did extend its charity to the extent of more than $1,000, the trial court
correctly granted judgment notwithstanding mistrial in favor of appellee
Hospital."" 0 Likewise, in Patterson, even though insurance had paid a
portion of plaintiff's medical bills, 2 '1' the court determined that plaintiff

was not a paying patient since "he did not contribute to [the] payment
either as payor, as the holder of an insurance policy, or as one who is the
specific intended
beneficiary of insurance such as workers'
21 2
compensation."

G. Sudden Emergency
In Ellis v. Dalton,1 3 the court of appeals seemingly stepped into the
jury box in determining that the trial court erroneously gave a charge on
sudden emergency.2 " Defendant testified that he collided with plaintiff's
car when his attention was distracted from the roadway by another vehicle which he thought was not going to stop in its approach from an intersecting street.2 1 I The court characterized this as "an error of judgment
apply, any judgment the plaintiff receives must be paid out of income derived from paying
patients even though all that income goes into the institution's coffers to be expended for
charitable purposes. Fulton-DeKalb Hosp. Auth. v. Alexander, 193 Ga. App. 505, 506, 388'
S.E.2d 372, 373 (1989).
207. 192 Ga. App. 167, 384 S.E.2d 205 (1989).
208. 192 Ga. App. 517, 385 S.E.2d 436 (1989).
209. Id.at 518, 385 S.E.2d at 437.
210. Id. at 519, 385 S.E.2d at 437. The court did find, however, that the charitable immunity defense did not apply to the individual physicians named in the complaint even
though the charitable hospital employed them. Id., 385 S.E.2d at 437-48.
211. Plaintiff was the third party beneficiary of another's insurance coverage. 192 Ga.
App. at 168, 384 S.E.2d at 206.
212. Id.; cf. Fulton-DeKalb Hosp. Auth. v. Alexander, 193 Ga. App. 505, 388 S.E.2d 372
(1989) (paying patient exception applied when workers' compensation insurance paid medical bill).
213. 194 Ga. App. 114, 116, 389 S.E.2d 797, 799 (1989).
214. The sudden emergency doctrine takes into account "that a situation of peril may so
impair the judgment of a-reasonable man that he may not at that time be capable of exercising the same degree of care which he would exercise given more time to deliberate on his
course of conduct." GEORGIA TORTS, "supranote 2, § 24-1, at 249; see also Wallace v. Ramey,
191 Ga. App. 293, 381 S.E.2d 434 (1989).
215. 194 Ga. App. at 115, 389 S.E.2d at 799.
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. . .which caused [defendant] to turn his attention away from the roadway in front of him,' 216 rather than an actual peril. In his dissent, Judge

Birdsong determined that the trial testimony did support a charge on
sudden emergency and reminded the majority that "[tlhere is no place in
the [sudden emergency] doctrine for second guessing by this court
whether there was in fact an emergency or whether the choice made was
reasonable to us. [Defendant's] conduct is not judged on hindsight, but
on how things appeared at the moment of danger." 1 7
V.

A.

OTHER GROUNDS OF TORT LIABILITY

Products Liability

In Georgia, liability for injuries caused by defective products may be
grounded on one or a combination of theories of negligence,218 strict liability,21 9 or breach of warranty.2 20 Included in the duties imposed on man-

ufacturers of products is the duty to warn users of any dangers that are
not readily apparent. 221 In Ogletree v. Navistar InternationalTransportation Corp.,22 2 the court held this duty also extends to a bystander when

it is reasonably foreseeable that he would be injured by the operation of
the product. Thus, defendant manufacturer's failure to install an audible
back-up alarm on its vehicle presented a jury question on its liability for
the death of a pedestrian who was killed by the vehicle. 3 The court,
however, subsequently overruled Ogletree in Weatherby v.Honda Motor
Co.,224 holding Ogletree's application of the "open and obvious" rule 22 to
216. Id.
217. Id. at 119, 389 S.E.2d At 802 (Birdsong, J., dissenting).
218. See, e.g., Pruitt v. P.P.G. Indus., Inc., 895 F.2d 734 (11th Cir. 1990); Ogletree v.
Navistar Int'l Transp. Corp., 194 Ga. App. 41, 390 S.E.2d 61 (1989), overruled on other
grounds by Weatherby v. Honda Motor Co., 195 Ga. App. 169, 393 S.E.2d 64 (1990).
219. See O.C.G.A. § 51-1-11 (1982 & Supp. 1990). Strict liability is limited to manufacturers. See Ryals v. Billy Poppell, Inc., 192 Ga. App. 787, 386 S.E.2d 513 (1989); Williams v.

City Ice Co., 190 Ga. App. 744, 380 S.E.2d 341 (1989). This includes one who sells as his own
a product manufactured by another. See English v. Crenshaw Supply Co., 193 Ga. App. 354,
359, 387 S.E.2d 628, 633 (1989).
220. See, e.g., Ledbetter v. Delight Wholesale Co., 191 Ga. App. 64, 380 S.E.2d 736
(1989).
221. See Foskey v. Clark Equip. Co., 715 F. Supp. 1088, 1090-91 (M.D. Ga. 1989), aff'd,
914 F.2d 269 (11th Cir. 1990); McCurley v. Whitaker Oil Co., 193 Ga. App., 527, 528, 388

S.E.2d 412, 414 (1989).
222. 194 Ga. App. 41, 390 S.E.2d 61 (1989), overruled by Weatherby v. Honda Motor
Co., 195 Ga. App. 169, 393 S.E.2d 64 (1990).

223. 194 Ga. App. at 47-48, 390 S.E.2d at 67-68.
224. 195 Ga. App. 169, 393 S.E.2d 64 (1990). Although .Weatherby was decided on March
16, 1990, it was not published until August 9, 1990, and is, therefore, outside the period this

article surveys.
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be improper.2 2 The decision in Weatherby, however, does not alter the
fact that a manufacturer of products may owe a duty to a bystander
227
under appropriate circumstances.
B.

Strict Liability

In OB-GYN Associates v. Littleton,22 81 the Georgia Supreme Court clarified an earlier ruling of the court of appeals in Barrow v. Georgia Lightweight Aggregate Co. 2 29 concerning the compensability of mental distress
flowing from a tortious trespass."' The court in Littleton stated that
"[i]nsofar as [Barrow] stands for the proposition that mental injury flowing from a trespass is compensable, we approve it. However, to the extent
that it may stand for the proposition that a plaintiff who has suffered a
trespass may recover for emotional distress, we disapprove [it].""' The
court of appeals in the survey period case of Walter v. Orkin Exterminating Co. 2 3 2 also noted that pest control fumigation is an inherently danger33
ous activity.
C.

Nuisance

Dyches Construction Co. v. Strauss"4 began as a dispossessory proceeding in which defendant counterclaimed, alleging that plaintiff's failure to repair the septic tank system on defendant's rented trailer lot
caused a nuisance. Shortly after defendant moved his trailer onto the lot,
he bJegan experiencing problems with septic tank seepage around his
trailer. To no avail, defendant made many efforts to get plaintiff to repair
225. "ITjhe 'open and obvious rule' (also known as the 'patent danger rule'), [holds] that
a product is not defective if the absence of a safety device is open and obvious [because]
there is no duty to warn of an obvious danger." Id. at 170, 393 S.E.2d at 65. See generally
GEORGIA TORTS, supra note 2, § 25-3.
226. 195 Ga. App. at 170, 393 S.E.2d at 65.
227. See Coast Catamaran Corp. v. Mann, 171 Ga. App. 844, 847, 321 S.E.2d 353, 357
(1984), aff'd, 254 Ga. 201, 326 S.E.2d 436 (1985) ("only semantics" distinguishes causes of
action for negligence and for products liability).
228. 259 Ga. 663, 386 S.E.2d 146 (1989). See infra text accompanying notes 266-76 for a
further discussion of Littleton.
229. 103 Ga. App. 704, 120 S.E.2d 636 (1961).
230. Plaintiff in Barrow suffered "great and grievous discomfort, annoyance, and anxiety
concerning the safety of himself, his dwelling and his family" as a result of defendant's
frequent dynamite explosions set off between 100 and 1000 yards from plaintiff's dwelling.
These explosions also caused broken windows and cracked sheetrock in plaintiff's home. Id.
at 708, 120 S.E.2d at 641; see also GEORGIA TORTS, supra note 2, § 26-2.
231. 259 Ga. at 667, 386 S.E.2d at 149.
232. 192 Ga. App. 621, 385 S.E.2d 725 (1989).
233. Id. at 622, 385 S.E.2d at 726.
234. 192 Ga. App. 454, 385 S.E.2d 316 (1989).
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the system. Plaintiff brought his dispossessory proceeding when defendant began withholding rental payments. The jury awarded defendant special, general, and punitive damages on his nuisance counterclaim. 235 On
appeal, plaintiff argued that an action for nuisance can lie only when the
nuisance is created on one property and adversely affects another property. The offending effluent seepage, plaintiff maintained, was all located
on one piece of property. 36 The court of appeals found no merit to this
contention, however, and ruled that since plaintiff owned and operated
the septic tank system throughout the trailer park, "the jury could find
from the evidence that the cause of the effluence was generated elsewhere
37
2
than where it seeped up.

D. Defamation
"In the case of [American Broadcasting-ParamountTheatres, Inc. v.

Simpson, 3 81 Judge Homer C. Eberhardt of the Georgia Court of Appeals, coined a new word, now in general use, which is quite descriptive
of being defamed by television, to-wit 'defamacast,' ,,[29] and although
Dean Prosser has deplored this "barbarous new word,"[ 4 °] it very vividly
points up the confluence of libel and slander that occurs in a defamatory
broadcast. I4

Two defamacast victims found their way to the court of appeals during
the survey period. In S&W Seafoods Co. v. Jacor Broadcasting,42 de-

fendant, a talk show host on an Atlanta area radio station, called plaintiff, among many other choice comments, an "ass," likened his gumbo to
"yesterday's slop," and urged defendant's listeners to "[g]o by there today and give a little five fingers in the face to [plaintiff]."2 3 The full
court of appeals held that none of defendant's statements were actionable
as defamacast, "either because they were not shown to have been false or
because they fell within the ambit of protected speech. 2 " Defendant's
235. Id. at 454-56, 385 S.E.2d 318 (1989).
236. Id. at 456, 385 S.E.2d at 319; see also GEORGIA ToRTs, supra note 2, § 27-3.
237. 192 Ga. App. at 456, 385 S.E.2d at 319. The court also noted that even adopting
plaintiff's argument, there would have been sufficient evidence for the nuisance claim to go
to a jury since defendant had only a tenancy at will to place his trailer on plaintiffs lot and,
therefore, had no actual estate in the land itself. Id. See O.C.G.A. §§ 44-7-1, -6 (1982).
238. 106 Ga. App. 230, 240 & n.7, 126 S.E.2d 873, 879 & n.7 (1962).
239. Montgomery v. Pacific & S. Co., 131 Ga. App. 712, 715, 206 S.E.2d 631, 634 (1974)
(emphasis in original).
240. See PROSSER & KEETON, supra note 3, § 112, at 787.
241. GEORGIA ToRTs, supra note 2, § 28-7, at 334.
242. 194 Ga. App. 233, 390 S.E.2d 228 (1989).
243. Id. at 233-34 nn.1-19, 390 S.E.2d at 229-30 nn.1-19.
244. Id. at 235, 390 S.E.2d at 230. Defendant's comments about the food and service at
plaintiffs' restaurant were constitutionally protected expressions of opinion. Id.; see also
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"exhortations to his listeners to . . . '[tiell [plaintiff] he stinks, ... spit
in his face, [and) [glo by there today and give a little five fingers in the
face,'"24 however, were "'directed to inciting or producing imminent
lawless action' ",246 and therefore were unprotected, according to the fivejudge majority.24
Judge Pope's dissent felt that the "fighting words" exception to protected speech should be limited to those statements reasonably interpreted "as an imminent direction to assault [plaintiff]. '24 Judge Deen,
"reluctantly" joining the four-judge dissent, wrote separately to state that
"the protected speech cases of the United States Supreme Court providing wide latitude are binding upon this court, whether we agree with
them or not. 2' 49 Recent Supreme Court cases have sanctioned even more
outrageous speech than was the case here, said Judge Deen, to the point
that "the only acceptable remedy is 'a spirit of responsibility .. .and
civility . . . on the part of those who exercise the guaranteed freedoms of
expression.' "250
Bird v. WEIS Broadcasting Corp.25 I also illustrates the extent to which
current judicial interpretations of the first amendment sanction abusive
and harmful speech. Defendant radio station broadcast a song that primarily consisted of a diatribe against the services performed by tow truck
companies such as defendant's. The song was directed at the companies
generally, including comments such as "[iut's like havin' a license to rob,"
but it referred to plaintiff's towing service by name. 25 2 Although a jury
awarded plaintiff actual and punitive damages, the court of appeals held
that the broadcast was not actionable because the song lyrics were either
substantially true253 or were "merely rhetorical hyperbole and therefore
an expression of opinion."254 Relying on a Ninth Circuit Court of Appeals

White v. Hardegree, 190 Ga. App. 275, 277, 378 S.E.2d 877, 879-80 (1989) (attorney's expression of legal opinion not actionable).
245. 194 Ga. App. at 235, 390 S.E.2d at 230 (emphasis added).
246. Id. (quoting Walt Disney Prods., Inc. v. Shannon, 247 Ga. 402, 404 n.2, 276 S.E.2d
580, 582 n.2 (1981)). See Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).
247. 194 Ga. App. at 235-36, 390 S.E.2d at 230-31.
248. Id. at 239, 390 S.E.2d at 233 (Pope, J., dissenting).
249. Id'. at 238-39, 390 S.E.2d at 232-33 (Deen, P.J., dissenting). But see infra text accompanying notes 257-59.
250. 194 Ga. App. at 238, 390 S.E.2d at 232 (quoting Columbia Broadcasting Sys. v.
Democratic Nat'l Comm., 412 U.S. 94, 125 (1973)).
251. 193 Ga. App. 657, 388 S.E.2d 710 (1989).
252. Id. at 657, 388 S.E.2d at 711.
253. There was some evidence at trial that plaintiff's conduct at times violated the law.
Id. at 658, 388 S.E.2d at 711. Although it did not say so, the court presumably based its
holding on this uncontradicted evidence. See O.C.G.A. § 9-11-50(a)-(b) (1982).
254. 193 Ga. App. at 658, 388 S.E.2d at 711.
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case involving Hustler magazine, 2ss the court went on to conclude that,
even if the defamacast was intentional, it was still not actionable to the
extent it was a constitutionally privileged expression of opinion. 56
S&W Seafoods and Bird seem to indicate a liberalization of media liability rules in Georgia.2 57 If this is the case, it is certainly not necessary in
light of federal law, as the court's extensive citation of federal authorities
would imply. Indeed, the Supreme Court in Gertz v. Robert Welch, Inc.2

8

held that, "so long as they do not impose liability without fault, the
States may define for themselves the appropriate standard of liability for
a publisher2 or
broadcaster of defamatory falsehood injurious to a private
5' 9
individual.

In this election year, it is appropriate to note Barber v. Perdue260 as
illustrative of the fact that the court is not prepared to dispose of every
defamation claim as a matter of law. Defendant Perdue, a former administrative aide to the governor, sent a letter during the 1986 political campaign to a large number of local government officials. This letter accused
plaintiff Barber, a candidate for the Public Service Commission, of "be'26
tray[ing] the public trust. . . by accepting what amounted to a bribe." '
The letter continued for several paragraphs in the same vein, then stated:
"To my way of thinking, [plaintiff and another individual] are two of the
biggest embarrassments that state government has ever suffered.

'2 2

The

court of appeals, in another five-to-four decision, held that the case
presented a jury question on the issue of defendant's actual knowledge
"or at least reckless disregard" for the falsity of some of his statements,
"which themselves are material to the pivotal issue of actual malice in the
promulgator's issuance of the statements." 6 ' The court held that because
255. See Ault v. Hustler Magazine, 860 F.2d 877 (9th Cir. 1988), cert. denied, 109 S. Ct.
1532 (1989).
256. 193 Ga. App. at 658, 388 S.E.2d at 711.
257. Cf. Heard v. Neighbor Newspapers, Inc., 259 Ga. 458, 383 S.E.2d 553 (1989) (information about court proceedings obtained from welfare fraud investigator is not conditionally privileged under O.C.G.A. § 51-5-7(7) (1982) as would be information received from
police); Southland Publishing Co. v. Brogdon, 179 Ga. App. 726, 347 S.E.2d 694 (1986)
(newspaper article by innuendo falsely linking plaintiffs with known drug dealer presented
jury question on liability); News Publishing Co. v. DeBerry, 171 Ga. App. 787, 321 S.E.2d
112 (1984), cert. denied, 471 U.S. 1053 (1985) (affirming jury verdict in favor of public figure
plaintiff for publication of false report that 'plaintiff had threatened to kill another man or
have him killed).
258. 418 U.S. 323 (1974).
259. Id. at 347. See Triangle Publications, Inc. v. Chumley, 253 Ga. 179, 317 S.E.2d 534
(1984); Williamson v. Lucas, 166 Ga. App. 403, 304 S.E.2d 412 (1983).
260. 194 Ga. App. 287, 390 S.E.2d 234 (1989) (5-4 decision).
261. Id. at 287, 390 S.E.2d at 234.
262. Id., 390 S.E.2d at 235.
263. Id. at 289, 390 S.E.2d at 235.
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evidence of defendant's motive may bear a relation to the actual malice
inquiry, a jury would have to weigh the conflicting evidence on this
4
point.26
E. Mental Abuse
Infliction of Emotional Distress. Despite a policy of "extreme caution and constantly required judicious insight in the development of the
controversial body of tort law pertaining to the intentional infliction of
emotional distress, ' ' 26 5 the supreme court in OB-GYN Associates v.Littleton"'6 delivered a startling reassessment of the basis for such a claim.
Generations of law students will recall the case of Christy Brothers Cir2 7 in which the
cus v. Turnage,
court allowed plaintiff to seek damages for
emotional distress caused by the "impact" of a circus horse's evacuating
its bowels into her lap. 268 Thus, after Turnage, any unlawful touching
that resulted in emotional distress was actionable, even if no physical injury resulted."6 9
The court in Littleton overruled Turnage:7 ° "We . ..now hold that

the impact which will support a claim for damages for emotional distress
must result in a physical injury."' ' The court thus returned this area of
law to the general rule that "[i]f 'mental pain and suffering' is not accompanied by physical injury or pecuniary loss, recovery is allowed only if the
conduct complained of was 'malicious, willful, or wanton.' "272 This does
not mean that every trespass will give rise to a claim for emotional distress, said the court; .only those involving an actual physical injury or a
pecuniary 3 loss resulting from an injury to the person which is not
7
physicalY.

264. Id. at 289-90, 390 S.E.2d at 236 (citing Harte-Hanks Communications v. Connaughton, 109 S. Ct. 2678 (1989)). Judge Deen, providing the pivotal fifth vote, noted that
this changed the existing Georgia rule. His concurrence limited the inquiry to "a mini, modicum, or moderate amount of evidence concerning motive." Id. at 292, 390 S.E.2d at 238
(Deen, P.J., concurring).
265. Hopkins v. First Union Bank, 193 Ga. App. 109, 112, 387 S.E.2d 144, 147 (1989).
See supra text accompanying notes 28-33.

266. 259 Ga. 663, 386 S.E.2d 146 (1989).
267. 38 Ga. App. 581, 144 S.E. 680 (1928), overruled by Littleton, 259 Ga. at 663, 386
S.E.2d at 146. Several commentators had criticized Turnage. See, e.g., PRoSsER & KEETON,
supra note 3, § 54, at 364; W. PROSSER. HANDBOOK OF THE LAW OF ToRTs § 54, at 331 (4th
ed. 1971).
268. 38 Ga. App. at 581, 144 S.E. at 681.

269. Id.
270.

259 Ga. at 666, 386 S.E.2d at 149.

271. Id.
272. Westview Cemetery, Inc. v. Blanchard, 234 Ga. 540, 544, 216 S.E.2d 776, 779 (1975)
(quoting Montega Corp. v. Hazelrigs, 229 Ga. 126, 127, 189 S.E.2d 421, 422 (1972)).
273. 259 Ga. at 666-67, 386 S.E.2d at 149.
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Nor could plaintiff in Littleton, who saw her baby die in the delivery
room, recover for her emotional distress under the "zone of danger" rule
recognized in some jurisdictions,'1 which permits recovery of mental distress damages by one who witnesses injury to another, provided that the
plaintiff was personally within the zone of danger.27 5 Plaintiff could, however, seek damages for her emotional distress in76connection with defendants' malpractice resulting in injury to herself.
Invasion of Privacy. The courts often treat invasion of privacy
claims as mere "makeweights," to be disposed of in combination with
other claims, such as fraud,'27' battery,27 8 or defamation.27 9 This is particularly ironic in Georgia, where the invasion of privacy cause of action had
its common-law origin. 80 In Hudson v.Montcalm Publishing Corp.,8 1
whose somewhat scandalous facts are recounted elsewhere in this Article,282 the court revisited the nature of the invasion of privacy tort. Although invasion of privacy may be founded on several different types of
'
wrongs,28
defendant's conduct in Hudson (releasing nude photos of
plaintiff, his ex-wife, for publication in a pornographic magazine without
her consent)284 violated plaintiff's "right to be let alone. 2825 Thus, inva274. See Annotation, Right to Recover Damages in Negligence for Fear of Injury to
Another, or Shock or Mental Anguish at Witnessing Such Injury, 29 A.L.R.3d 1337 (1970
& Supp. 1990).
275. 259 Ga. at 667-68, 386 S.E.2d at 149-50; accord Burch v. Uokuni Int'l, Inc., 192 Ga.
App. 861, 863, 386 S.E.2d 889, 891 (1989). See generally PROSSER & KEETON, supra note 3, §
54, at 365-66.
276. 259 Ga. at 668, 386 S.E.2d at 150. In doing this, the court approved Judge Beasley's
reasoning in her concurrence to the court of appeals opinion in this case. See Littleton v.
OB-GYN Assocs., 192 Ga. App. 634, 635-37, 385 S.E.2d 743, 745-46 (Beasley, J., concurring),
rev'd, 259 Ga. 663, 386 S.E.2d 146 (1989)..
277. See Hudson v. Montcalm Publishing Corp., 190 Ga. App. 629, 630-33, 379 S.E.2d
572, 574-76 (1989).
278. See Jarrett v. Butts, 190 Ga. App. 703, 704-05, 379 S.E.2d 583, 585 (1989). For a
discussion of Jarrett,see supra text accompanying notes 18-22.
279. See Thomason v. Times-Journal, Inc., 190 Ga. App. 601, 604, 379 S.E.2d 551, 554
(1989) (no libel or invasion of privacy for publication of false obituary).
280. "In the landmark 1905 decision of Pavesich v. New England Life Insurance Co.,
(122 Ga. 190, 50 S.E. 68 (1905)], Justice Andrew J. Cobb wrote an opinion in which this
right was given its first recognition by any court of last resort in the country." GEORGIA
TORTS, supra note 2, § 29-3, at 342.
281. 190 Ga. App. 629, 379 S.E.2d 572 (1989).
282. See supra text accompanying notes 149-53.
283. See generally Cabaniss v. Hipsley, 114 Ga. App. 367, 151 S.E.2d 496 (1966).
284. 190 Ga. App. at 629, 379 S.E.2d at 574.
285. Id. at 633, 379 S.E.2d at 576 (quoting McQueen v. Wilson, 117 Ga. App. 488, 490,
161 S.E.2d 63, 65, rev'd on other grounds, 224 Ga. 420, 162 S.E.2d 313 (1968)).
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sion of privacy can be a type of personal injury when, as here, the injury
was to plaintiff's "personal sensibilities and mental repose."28
False Imprisonment. Code section 51-7-60 s1 attempts to balance

the right of individuals not to be deprived of physical liberty without
their consent, with the legitimate need of merchants to protect themselves from shoplifting. 8 s Problems with construction of that section's
language, however, led to seemingly inconsistent results in two survey period cases. In K-Mart Corp. v. Adamson,289 the court, applying section
51-7-60, refused to say as a matter of law that the length and circumstances of defendant's detention of plaintiff was reasonable, 8 0 while in
Brown v. Winn-Dixie,'2 9 a divided court applied the same section to overturn a jury verdict for plaintiff.2 The problem stems from the ruling in
Adamson that, despite section 51-7-60's appearance in the Code in the4
disjunctive,29 3 the legislature intended it, to be in the conjunctive.29
Thus, said the court in' Adamson, for the immunity conferred by section
51-7-60 to apply, the detention must 2be6 based on probable cause28 and
its circumstances must be reasonable.
286. Id. at 634, 379 S.E.2d at 577.
287. O.C.G.A. § 51-7-60 (1982).
288. See Swift v. S.S. Kresge Co., 159 Ga. App. 571, 573, 284 S.E.2d 74, 75 (1981).
289. 192 Ga. App. 884, 386 S.E.2d 680 (1989).
290. Id.at 886, 386 S.E.2d at 682.
291. 194 Ga. App. 130, 389 S.E.2d 530 (1989).
292. Id. at 132-33, 389 S.E.2d at 532-33.
293. 192 Ga. App. at 886, 386 S.E.2d at 682.
Whenever [a merchant] arrests [a customer suspected of shoplifting] no recovery
shall be had by the plaintiff [if]:
(1) [The plaintiff's conduct would] cause a man of reasonable prudence to
believe that the plaintiff ... was . . .shoplifting,. . . or
(2) That the manner of the detention .. , and the length of time ...

was

under all the circumstances reasonable.
O.C.G.A. § 51-7-60 (1982) (emphasis added).
294. 192 Ga. App. at 886, 386 S.E.2d at 682. See. 1958 Ga. Laws 693, 693 (italicized
language in note 293, supra, originally read "or provided").
295. The "suspicious conduct" prong of O.C.G.A. § 51-7-60 is "merely a restatement of
the probable cause standard." J.C. Penney Co. v. Miller, 182 Ga. App. 64, 66, 354 S.E.2d
682, 684 (1987).
296. Georgia for many years adhered to the rule that when a recodification changes the
law, "it must be given effect, not because of any power of legislation vested in the codifiers,
but because of the adopting statute." Atlanta Coach Co. v. Simmons, 184 Ga. 1, 6, 190 S.E.
610, 614 (1937). The courts seem to have abandoned that rule in recent years, however, in
the wake of the extraordinarily large number of mistakes and unauthorized changes con-,
tained in the 1981 Official Code. See Adams, "Out of the Midst of the Fire": Vignettes from
the Code of 1981, 19 G. ST. B.J. 130 (1983); see also, e.g., Bledsoe v. Sutton, 174 Ga. App.
248, 248-49, 329 S.E.2d 589, 589 (1985); Porter v. State, 168 Ga. App. 703, 704, 309 S.E.2d
919, 920-21 (1983).
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Despite this narrowing of section 51-7-60's protections, the court said
that it would protect defendant's conduct in Brown.29' In that case, defendant's employees, after sporadic observation of plaintiff, accused her
of shoplifting a container of Brunswick stew from the store's deli. In fact,
plaintiff had paid for the stew, had gone outside to eat it, and had reentered the store shortly thereafter."" Despite "a number of possible innocent explanations for the absence of the container of Brunswick stew,
which could have arisen during the lapses when plaintiff was not being
observed, 29 9 the majority nevertheless held that there was no evidence
on which the jury could have based a finding of liability. 0
Malicious Prosecution. The court of appeals continued to struggle
with the rule set forth in Monroe v. Sigler, ° ' a 1987 case in which the
supreme court held that absent fraud or corruption, a denial of a motion
for directed verdict of acquittal in the underlying criminal case is a binding determination that probable cause existed to maintain the prosecution.302 This, of course, will defeat a malicious prosecution claim because
one element of such a claim is that the underlying criminal prosecution
must have been brought without probable cause. 30 3 Subsequently, the
court of appeals formulated the somewhat questionable rule that Monroe
by a grant of a directed
still applies even when the denial is 3 0followed
4
verdict for acquittal later in the trial.
30 s
the underlying prosecution was a bench trial. At
In Haile v. Pittman,
the close of the State's evidence, the trial court refused to grant a motion
for judgment of acquittal, but entered a judgment of not guilty at the
close of all the evidence.306 That was enough for the court of appeals.
Because the evidence was sufficient to support a finding of "each and
every element of the guilt of the accused"'30 ' by the trial court, the rule of
Monroe, as filtered through the court's later cases, mandated summary

297. 194 Ga. App. at 133, 389 S.E.2d at 533.
298. Id. at 130, 389 S.E.2d at 531.
299. Id. at 134, 389 S.E.2d at 533 (McMurray, P.J., dissenting).
300. Id. at 132, 389 S.E.2d at 532.
301. 256 Ga. 759, 353 S.E.2d 23 (1987).
302. Id. at 761, 353 S.E.2d at 25. See Adams & Adams, supra note 43, at 385.
303. See O.C.G.A. § 51-7-40 (1982).
304. See Griffin v. Georgia Power Co., 186 Ga. App. 565, 565, 367 S.E.2d 832, 833 (1988);
Seven Hills Sec., Inc. v. Dillingham, 188 Ga. App. 1, 2, 372 S.E.2d 1, 2 (1988). Eor objections
to these cases, see Adams & Adams, supra note 43, at 386 ("Griffin and Dillingham are bad
decisions and should be overruled.").
305. 194 Ga. App. 105, 389 S.E.2d 564 (1989).
306. Id. at 105, 389 S.E.2d at 565.
307. Id. (quoting Monroe, 256 Ga. at 761, 353 S.E.2d at 25).
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0
despite
judgment for defendants in the malicious prosecution claim,3
favor.
plaintiffs'
trial
in
the
criminal
the ultimate termination of
The dissent took the position that the denial of the motion for acquittal did not mean that there was evidence to support each and every element of guilt, but rather reflected the trial court's wish to hear further
evidence to resolve uncertainty about the legal relationship between the
disputed conduct and the charged offense.309 Thus, said the dissent, the
denial of the motion for acquittal had nothing to do with a ruling on
probable cause and the Monroe rationale was not applicable." '
Haile simply underscores the problems inherent in the present state of
the law in this area as pointed out in last year's survey: "By imposing an
additional burden on the first denial of a motion for directed verdict of
acquittal in a criminal case, .[this rule] unduly hamper[s] the proper administration of the criminal laws, contrary to the well-settled policy concerns by which all malicious prosecution claims should be governed." ' "

F.

Fraud

The court's decision in the survey period case of Roller-Ice, Inc. v.
Skating Clubs, Inc.,31 1 may have the effect of thwarting prelitigation efforts to settle contract disputes between parties. Plaintiff and defendant
in that case entered into a contract whereby plaintiff was to purchase a
roller skating business from defendant. As a part of the sale negotiations,
defendant provided plaintiff with a profit and loss statement from the
business, which plaintiff discovered to be incorrect after plaintiff and defendant had consummated the lease-purchase agreement. The contract
the parties executed contained a disclaimer clause for any representations
that defendant had made to plaintiff. Upon discovering the inaccuracies
in the profit and loss statements, plaintiff contacted defendant in an attempt to renegotiate the contract. Defendant refused to compromise, and
the instant litigation ensued" 3 The court of appeals deemed plaintiff's
initial offer to renegotiate as an affirmative recognition of the contract,
which barred the option to rescind or avoid because of the merger
308. Id. (citing Griffin and Dillingham) (citations omitted).
309. Id. at 109, 389 S.E.2d at 567-68 (Beasley, J., dissenting). Plaintiffs had broken in
line outside defendants' movie theater to purchase tickets. The legal question was whether
this would support a charge of criminal trespass upon their refusal to leave the theater after
having gained entry. Id.
310. Id., 389 S.E.2d at 568.
311. Adams & Adams, supra note 43, at 386. In Atlantic Zayre, Inc. v. Meeks, 194 Ga.
App. 267, 390 S.E.2d 398 (1990), cert. granted, the court declined to apply the Monroe rule
to a prosecution in juvenile court. Id. at 268, 390 S.E.2d at 400.
312. 192 Ga. App. 140, 384 S.E.2d 235 (1989).
313. Id. at 140-41, 384 S.E.2d at 236.
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clause.' 1 4 Plaintiff, thereafter, as a matter of law could not allege reliance
on the incorrect profit and loss statements'" and thus, in essence, was
punished for his initial, out-of-court efforts to rectify the situation on his
own.
In a suit involving the alleged fraudulent termination of an employment contract, the court in A.L. Williams & Associates v. Faircloth3'"
reiterated the law in Georgia that, when a contract is terminable at will
by either party, one who merely exercises his legal rights thereunder is
not chargeable with fraud." ' The court did concede in a footnote, however, that this legal principle may not
apply to a discharge which is im3 18
permissible on public policy grounds.
Plaintiff in Morgan v. Morgans '9 brought an action against defendant
for fraudulent inducement to enter into a marriage relationship because
at the time plaintiff married defendant, he was legally married to another
woman. Defendant argued that plaintiff failed to use due diligence to ascertain his true marital status, even though he had represented to her
that he was divorced.32 ' The court found defendant's argument wholly
without merit and stated that one who is planning to marry is not required to search the courthouse records to ascertain his intended's marital status.32

314. Id. at 142-43, 384 S.E.2d at 237-38. When a purchaser of property under contract
has been injured by fraudulent misrepresentations concerning the property, he may elect to
rescind the contract and sue for fraud or he may affirm the contract and sue for any damages that resulted from the fraudulent misrepresentations. If the contract contains a merger
or disclaimer clause and the purchaser elects to affirm it, he is thereafter estopped from
claiming reliance on any alleged misrepresentations. GEORGIA TORTS, supra note 2, § 32-4;
see also Medders v. Commodore Fin. Servs. Corp., 190 Ga. App. 618, 379 S.E.2d 561 (1989).
315. 192 Ga. App. at 142-43, 384 S.E.2d at 237-38.
316. 259 Ga. 767, 386 S.E.2d 151 (1989).
317. Id. at 769, 386 S.E.2d at 154. See Georgia Int'l Life Ins. Co. v. Huckabee, 175 Ga.
App. 343, 333 S.E.2d 618 (1985).
318. 259 Ga. at 769 n.4, 386 S.E.2d at 154 n.4.
319. 193 Ga. App. 302, 388 S.E;2d 2 (1989).
320. Id. at 304, 388 S.E.2d at 4.
321. Id. at 304-05, 388 S.E.2d at 4-5. In order to have actionable fraud, a plaintiff must
show that he has justifiably relied on fraudulent misrepresentations made to him by the
defendant. See GEORGIA TORTS, supra note 2, § 32-4. Unlike Morgan, in four other survey
period cases, the court found no justifiable reliance by the plaintiff that would support an
action grounded in fraud: Travel Agency Group, Inc. v. Henderson Mill Travel, Inc., 193 Ga.
App. 882, 887-88, 389 S.E.2d 511, 516 (1989) (no justifiable reliance based on plaintiff's failure to read contract); Thompson v. Pate, 193 Ga. App. 418, 419, 388,S.E.2d 30, 32 (1989) (no
justifiable reliance that insurance coverage was immediate when application indicated that
it required approval from company); Bennett v. Clark, 192 Ga. App. 698, 699, 385 S.E.2d
780, 781-82 (1989) (when no attempt was made to verify loan figures, blind reliance on their
correctness was unjustified); Citizens Bank v. Johnson, 191 Ga. App. 155, 158, 381 S.E.2d
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The court in Chrysler Motors Corp. v. Morgan 22 dealt with the legal
effect of Code *section 40-8-5(d)12 1 in connection with plaintiff's claim for
fraudulent breach of contract.2 Plaintiff had purchased from defendant
an automobile that defendant had represented as new. Plaintiff subsequently found out that prior to his purchase defendant had disconnected
the vehicle's odometer and had test driven it an undisclosed number of
miles. Based on this discovery, plaintiff claimed that the automobile was
not new as defendant had represented to him.32 The court disagreed with
plaintiff's contentions and held that "[o]ne legal effect of [slubsection (d)
is that a manufacturer's disconnection of a new vehicle's odometer and
testing of that vehicle does not alter the status of that vehicle. It is still a
326
new vehicle.
G. Interference with Contractual and Business Relations
Plaintiff in Singleton v. Itson 32 7 brought suit against defendant for tortious interference with his employment contract based on defendant's
complaints to their mutual superiors concerning plaintiff's job performance.3 " The appellate court found that the trial court's grant of a directed verdict to defendant was proper and stated that
[d]ivulging truthful information and expressing critical personal opinions
about a co-employee's work are not wrongful or unlawful acts and those
121, 123-24 (1989) (failure to investigate creditworthiness indicated lack of due diligence
rendering reliance unjustifiable).
322. 194 Ga. App. 39, 389 S.E.2d 545 (1989).
323. O.C.G.A. § 40-8-5(d) (1989). O.C.G.A. § 40-8-5 generally makes unlawful any tampering with an automobile's odometer that would make it show a lower than actual mileage.
Section 40-8-5(d) provides an exception for vehicle manufacturers by stating that "this Code
section shall not apply to the disconnection of the odometer . . .of new motor vehicles
being tested by the manufacturer prior to delivery to a franchised dealer."
324. 194 Ga. App. at 39, 389 S.E.2d at 546.
325. Id.
326. Id. In another survey period case that dealt with an actual used car, the court determined that the salesman's representations that the car in question was "bug-free" and "a
better buy than other cars" were mere "puffing," which did not amount to actual fraud,
since plaintiff was aware of the car's used status. Reeb v. Daniels Lincoln-Mercury Co., 193
Ga. App. 817, 819, 389 S.E.2d 367, 369 (1989); see also Hill v. Jay Pontiac, Inc., 191 Ga.
App. 258, 381 S.E.2d 417 (1989).
327. 192 Ga. App. 78, 383 S.E.2d 598 (1989).
328. Id. at 79, 383 S.E.2d at 599. For a general discussion of the tort of interference with
business or employment relations, see GEORGIA TORTS, supra note 2, § 33-3. Concerning
interference with contractual relations, the Georgia Supreme Court held in Union Camp
Corp. v. Southern Bulk Indus., 259 Ga. 828, 388 S.E.2d 524 (1990), that no tort claim exists
in favor of one who loses contractual benefits with a third party as a result of another's
negligence that interferes with the third party's performance of the contract. Id. at 828, 338
S.E.2d at 524.
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acts cannot, therefore, give rise to liability for tortious interference with
contractual relations in the event that the employer makes the independent determination that the truthful information and critical opinions
32
waprant termination of an at-will employee.

Likewise, defendant's derogatory statements concerning plaintiff's restaurant in S&W Seafoods Co. v. Jacor Broadcasting330 were deemed to be
constitutionally protected expressions of opinion"3 ' and, therefore, could
not provide a basis for a claim of tortious interference with business
relations. 32

VI. DAMAGES
In Hub Motor Co. v. Burdakin,131' plaintiff brought an action against
defendant to recover actual and punitive damages for defendant's negligent repair of plaintiff's vehicle.3 34 After discussing when a plaintiff is entitled to a punitive damage award in a tort claim, 335 the court held that
[a]lthough the jury could have determined from the evidence in this case
that the repair work performed by [defendant] was grossly deficient, the
only damage [plaintiff] suffered was his failure to receive a properly repaired vehicle [and] . . .a mere failure to perform a repair contract according to its terms, whether attributable to negligence or otherwise [is
not] sufficient in and of itself to support an award of punitive
damages .

Plaintiff in Johnstone v. Malone Office Equipment Co., 3 7 objected to a
jury charge stating that plaintiff had an obligation to use due diligence to
329. 192 Ga. App. at 80, 383 S.E.2d at 600; cf. Timberbank, Inc. v. Haynes, 192 Ga. App.
878, 386 S.E.2d 861 (1989) (defendant who used his control of a corporation to promote his
own personal financial interests at plaintiffs expense could be liable for tortious interference with plaintiff's employment contract rights with the corporation).
330. 194 Ga. App. 233, 390 S.E.2d 228 (1989).
331. See supra text accompanying notes 242-50 for a discussion of S&W Seafoods Co.
332. 194 Ga. App. at 237, 390 S.E.2d at 232.
333. 192 Ga. App. 872, 386 S.E.2d 854 (1989).
334. Id. at 872, 386 S.E.2d at 855.
335. 'Id. at 874, 386 S.E.2d at 855-56. "[Wihen the tortious conduct amounts to 'willful
misconduct, malice, fraud, wantonness, or oppression, or that entire want of care which
would raise the presumption of a conscious indifference to consequences[,]' punitive damages are allowed . . . to deter the wrongdoer from repeating his wrongful acts." Colonial
Pipeline Co. v. Brown, 258 Ga. 115, 118, 365 S.E.2d 827, 830 (1988) (quoting Southern Ry. v.
O'Bryan, 119 Ga. 147, 147, 45 S.E. 1000, 1000 (1903)); see also O.C.G.A. § 51-12-5.1 (Supp.
1990); Chattanooga, R. & C.R.R. v. Liddell, 85 Ga. 482, 11 S.E. 853 (1890); Gaither v. Barclaysmerican/Fin., Inc., 194 Ga. App. 188, 390 S.E.2d 97 (1990); Brown Realty Assocs. v.
Thomas, 193 Ga. App. 847, 389 S.E.2d 505 (1989).
336. 192 Ga. App. at 874, 386 S.E.2d at 856.
337. 192 Ga. App. 137, 384 S.E.2d 208 (1989).
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minimize any damages that he may have sustained as a result of defendant's negligence. 33 In finding this charge proper, the court stated that
since defendant had presented evidence that plaintiff had a history of
alcohol abuse and had chosen to drink rather than to take his prescribed
medication following the collision, the jury was authorized to conclude
that plaintiff's alleged damages resulted in part from alcohol abuse rather
than from defendant's negligence." 9
In OB-GYN Associates v. Littleton,340 plaintiffs sued for plaintiff
mother's emotional distress as a part of her wrongful death claim for the
death of her daughter. 4 ' The court succinctly held that there was no entitlement to such damages, as a "recovery for emotional distress is not
34 2
available in a wrongful death action.

338. Id. at 138, 384 S.E.2d at 210.
339. Id.
340. 259 Ga. 663, 386 S.E.2d 146 (1989). See supra text accompanying notes 266-76 for a
discussion of Littleton.
341. 259 Ga. at 663, 386 S.E.2d at 147.
342. Id.

