
State and Local Tax

by Crawford B. Edwards, Jr.*

The past year was a relatively quiet year for tax matters. The cases
were varied and for the most part, either clarified some issues or covered
procedural matters. In the area of real estate transfer taxes, the transfer
tax is based on the net value of the conveyance (the purchase price less
the outstanding indebtedness), when an existing mortgage or encum-
brance remains after the transfer. In the ad valorem tax area, the cases
dealt primarily with procedural matters concerning valuation. The court
clarified the religious exemption by providing a "primary use of the prop-
erty" test in cases in which religious property has a mixed use (religious
and secular). The supreme court provided procedural guidelines for grow-
ing municipalities to increase their proportionate share of sales and use
tax when efforts to renegotiate such shares failed. With respect to intan-
gible taxes, the supreme court made retroactive a legislative amendment
providing an exemption for stock of a foreign corporation with its princi-
pal headquarters located in Georgia. The hotel/motel tax, which provides
many municipalities the means for funding public facilities relating to
tourism, survived a constitutional attack.

I. REAL ESTATE TRANSFER TAXES:

DETERMINATION OF THE TAXABLE AMOUNT

In O.P.D.I.-U.S., Inc. v. Collins,' appellant was the highest bidder at a
public sale conducted in accordance with the power of sale provision in
the wraparound deed to secure debt. The purchase price was $7,000,000,
of which $6,000,000 represented the outstanding indebtedness owed to
the original mortgagee. Appellant figured the transfer tax to be $1,000
based on a $1,000,000 net taxable value conveyance, which was the differ-
ence between the purchase price, $7,000,000, and the outstanding indebt-
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edness, $6,000,000. Appellant paid the clerk of the superior court $1,000
for the transfer tax, but this payment was rejected. Appellant was -in-
formed that the net taxable value of the conveyance was $7,000,000 and
the transfer tax would be $7,000. Appellant paid the '$7,000 and filed a
claim for refund of $6,000.2 When the claim was denied, appellant
brought suit to recover the $6,000. The trial court granted the Tax Com-
missioner's motion for summary judgment and appellant appealed.8

Section 48-6-1 of the Official Code of Georgia Annotated ("O.C.G.A.")
imposes a transfer tax "when the consideration or value of the interest or
property conveyed (exclusive of the value of any lien or encumbrance
existing prior to the sale and not removed by the sale) exceeds $100.00. ' 4

The court of appeals held that because the original mortgagee's deed to
secure debt existed prior to the sale under power and was not removed by
the sale, the value of the original mortgagee's encumbrance on the prop-
erty must be deducted from the total amount of the conveyance to deter-
mine the taxable amount of the transfer.' Based on this holding, the trial
court's grant of summary judgment, which was based on- the finding that
the taxable amount of the conveyance was $7,000,000, was reversed; how-
ever, because appellant gave no evidence and appellee made no admission
that the original mortgagee's prior encumbrance was $6,000,000, the court
of appeals affirmed the trial court's denial of appellant's motion for sum-
mary judgment for a refund'

II. AD VALOREM TAXES

A. Challenge of Method or Computations is Ground for Review

In Andrew v. DeKalb County Board of Tax Assessors,7 the trial court
dismissed the taxpayers' appeal from an assessment by the Board of
Equalization. The trial court found that the taxpayers' notice of appeal
was deficient because "[a] challenge to methodology is not a proper
ground of appeal in accordance with O.C.G.A. § 48-5-311."1 O.C.G.A. §
48-5-311(e) and (f) provide that a taxpayer may appeal assessments of
value.9 A less restrictive interpretation of the notice of appeal indicated
that the taxpayers' challenge of the assessed value of their property was
meritorious because they based the challenge on the tax assessor's alleged

2. See O.C.G.A. § 48-6-7(a) (1982).
3. 193 Ga. App. at 455, 388 S.E.2d at 50.
4. O.C.G.A. § 48-6-1 (1982) (emphasis added).
5. 193 Ga. App. at 455, 388 S.E.2d at 51.
6. Id. at 456, 388 S.E.2d at 51.
7. 194 Ga. App. 274, 390 S.E.2d 115 (1990).
8. Id. at 274, 390 S.E.2d at 116.
9. O.C.G.A. § 48-5-311(e) & (f) (1982 & Supp. 1990).
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error in computation.1" "'Tax assessments and appeals should be decided
on the merits of the case without procedural technicalities.' "" Because
value is an appropriate ground for review, the trial court erred in dis-
missing the taxpayers' appeal.12

B. Religious Exemption

In Pickens County Board of Tax Assessors v. Atlanta Baptist Associa-
tion,1 3 the Atlanta Baptist Association, a group of associate churches,
owned and operated religious facilities on a 640-acre tract of land. Im-
provements on the land included worship facilities, a dining hall, cabins,
meeting spaces, swimming pool, and ball fields. The Pickens County
Board of Tax Assessors assessed an ad valorem tax on the land, and the
Atlanta Baptist Association appealed the assessment, contending that the
property was exempt from taxation under O.C.G.A. § 48-5-41(a)(2)." ' The
superior court granted summary judgment in favor of the Association,
and the Board of Tax Assessors appealed, asserting there was evidence
indicating that part of the developed property operated as "an income
generating recreational facility."' In its motion for summary judgment,
the Association introduced evidence that user fees were charged for the
use of the facilities including use of secular facilities; however, the Associ-
ation required a religious program during each group's stay which the As-
sociation's director previewed and monit6red. Further, the unimproved
land was used for nature walks, outdoor bible study, and meditation."6

The court held that the general rule of strictly construing in favor of
taxation a statute that exempts property from taxation "must not be
pushed to unreasonableness."' 7 The court further held that the "primary
use of the property" determines whether the property qualifies for tax
exemption as a place of religious worship.'8 Also, it makes no difference
whether the land is developed or undeveloped so long as the elements of

10. 194 Ga. App. at 274, 390 S.E.2d at 116.
11. Id. (quoting Ledbetter Trucks, Inc. v. Floyd County Bd. of Tax Assessors, 240 Ga.

791, 791, 242 S.E.2d 596, 597 (1978)).
12. Id. at 275, 390 S.E.2d at 116.
13. 191 Ga. App. 260, 381 S.E.2d 419 (1989).
14. O.C.G.A. § 48-5-41(a)(2) (1982 & Supp. 1990) (provides an exemption for places of

religious worship).
15. 191 Ga. App. at 260, 381 S.E.2d at 420.
16. Id. at 260-61, 381 S.E.2d at 420.
17. Id. at 261, 381 S.E.2d at 420 (quoting Church of God of the Union Assembly, Inc. v.

City of Dalton, 213 Ga. 76, 78, 97 S.E.2d 132, 133 (1957)).
18. Id. (quoting Roberts v. Ravenwood Church of WICCA, 249 Ga. 348, 351, 292 S.E.2d

657, 660 (1982)).
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"religious worship" are shown to exist with both the undeveloped portion
and the developed portion.'9 Thus, the court of appeals held:

[a]lthough the recreational facilities which are provided to visitors are
secular in nature, their use was shown to be intimately connected and
intertwined with the religious activities to which the property is primar-
ily dedicated. The fact that visitors are charged fees which are applied
towards the operating expenses of the facility does not alter its funda-
mentally religious character.20

C. Procedural Matters

In two related cases joined on appeal, appellants appealed a jury ver-
dict in the superior court concerning the fair market value of appellants'
timberland. 2' The Board of Tax Assessors set a fair market value approxi-
mately four to seven times higher than appellants' returned value. Appel-
lants appealed the Board of Tax Assessors' value to the Board of Equali-
zation pursuant to O.C.G.A.,,§ 48-5-311(e).2" The Board of Equalization
set a fair market value for both properties at slightly less than the value
set by the Board of Tax Assessors. Neither the Board of Tax Assessors
nor appellants were satisfiedwith the Board of Equalization's fair market
values and appealed this decision to the superior court pursuant to
O.C.G.A. § 48-5-311(f)(1).22 The case was tried before a jury, and appel-
lants appealed the jury's ' verdict establishing the fair market value of the
properties. The primary issue on appeal was whether the timberlands
were properly valued.2 4

Appellants contended that the trial court's failure to include certain
portions of the Board of Eqqoalization's decision and letters to the Board
of Tax Assessors was error. Appellants asserted that the appeal to the
superior court involved an issue of law only and a determination of fact
should not have been made.2 5

The court of appeals held that the taxpayer's appeal "was over the
value of his property and this is an issue of fact which must be decided by
a jury. '" 20 The court of appeals further held that the letters were "merely
communications from one county agency to other county agencies con-
cerning the assessment of ad valorem taxes generally. These letters are

19. Id. See Roberts v. Atlanta Baptist Ass'n, 240 Ga. 503, 241 S.E.2d 224 (1978).
20. 191 Ga. App. at 261, 381 S.E.2d at 420-21.
21. Stoddard v. Grady County Bd. of Tax Assessors, 190 Ga. App. 445, 379 S.E.2d 234

(1989).
22. O.C.G.A. § 48-5-311(e) (1982 & Supp. 1990).
23. Id. § 48-5-311(f)(1).
24. 190 Ga. App. at 446, 379 S.E.2d at 235.
25. Id. at 447, 379 S.E.2d at 236.
26. Id. See O.C.G.A. § 48-5-311(f)(4)(A) (1982 & Supp. 1990).
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not directions or orders and lack the findings required by Q.C.G.A. § 48-
5-311(d)(2),; '27 Although appellants contended the jury's verdict regard-
ing property value was excessive in light of the evidence presented and
contrary to the law, the court of appeals held that the evidence was suffi-
cient and "[tihe verdict reached was within the range of the evidence
presented.

'29

D. More Procedural Matters

In a related case, Hawkins v. Grady County Board of Tax Assessors, 9

appellants appealed the trial court's finding concerning the fair market
value of appellants' land. Appellants used an income capitalization
method based on the ircome producing capability of their timberland to
place a value on their return. The Board of Tax Assessors relied on com-
parable sales of similarly situated property within the county to deter-
mine the fair market value. Appellants argued "the trial court gave insuf-
ficient weight to their method of appraisal . . . [by placing] too much
weight to the highest and best use factor and insufficient weight to the
existing use factor . . . .,,30 The court of appeals noted "[oln appeal, this
court considers the sufficiency of the evidence and not its weight. ' 3'

III. SALES AND USE TAX:

GROWING MUNICIPALITIES

In City of Winder v. Collins,32 the supreme court provided a means for
growing communities to increase their proportionate share of sales and
use tax. O.C.G.A. §§ 48-8-80 to 48-8-95 grant counties and certain munici-
palities the authority to levy local sales and use tax if a majority of the
voters agree under a referendum election.3 3 After a referendum passes,
the municipalities negotiate the percentage of local taxes to be distrib-
uted and enter into a certificate of distribution.3 4 O.C.G.A. § 48-8-89 pro-
vides certain safeguards by allowing a qualified minority municipality, a
political subdivision with less than half of the aggregate population of all

27. 190 Ga. App. at 446, 379 S.E.2d at 235.
28. Id. at 448, 379 S.E.2d at 237.
29. 192 Ga. App. 416, 385 S.E.2d 305 (1989). These are the same appellants in the case

of Stoddard v. Grady County Bd. of Tax Assessors, 190 Ga. App. 445, 379 S.E.2d 234 (1989).
30. 192 Ga. App. at 417, 385 S.E.2d at 306.
31. Id. (quoting Hawkins v. Grady County Bd. of Tax Assessors, 180 Ga. App. 834, 835,

350 S.E.2d 790, 792 (1986)).
32. 259 Ga. 570, 385 S.E.2d 71 (1989).
33. O.C.G.A. §§ 48-8-80 to -95 (1982 & Supp. 1990).
34. 259 Ga. at 571, 385 S.E.2d at 72.
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qualified municipalities, to elect to be an "absent municipality."" If the
political subdivision elects to be an absent municipality, it receives no
less than the proportionate share of proceeds that the absent municipal-
ity's population bears in relation to the total population of all the munici-
palities within the taxing district, multiplied by the remaining proceeds
from the qualified municipalities. 6 Not only does section 48-8-89 protect
the qualified minority municipality by providing it with a proportionate
share of the proceeds based on its population, but also the section "pro-
tects the majority from a possible minority holdout.""7 The court noted
that the legislature intended to protect all municipalities through
O.C.G.A. § 48-8-89.1(d),3 8 which terminates the tax within a district if a
municipality qualifies after a certificate has been submitted to the De-
partment of Revenue and a new certificate is not filed within sixty days
by the submitting subdivisions.39

The issue arises concerning what happens to a qualified municipality
that has a population increase and wishes to withdraw its consent from
an old certificate after efforts to renegotiate have failed. Accordingly, the
supreme court held:

[iJf the latest official census figures demonstrate that a qualified minority
municipality's population has increased, and that municipality wishes to
change the certificate of distribution, it must first attempt to renegotiate
the certificate with the other political subdivisions. If negotiations fail,
then the minority municipality must notify the revenue commissioner
that it seeks to withdraw and be treated as an "absent municipality.' 0

After the revenue commissioner notifies the county of the municipality's
wish to withdraw, the political subdivisions may begin negotiations for a
new certificate of distribution."' "This new certificate of distribution must
be filed with the commissioner within [sixty] days after the commissioner
gives notice to the county. If the political subdivisions cannot agree on a
new certificate, then the minority municipality must be treated as an 'ab-
sent municipality' under the old certificate."'2 Apparently, orce a munici-
pality withdraws from the certificate of distribution, the municipality
may then begin to collect the new amount at the time a new certificate is

35. O.C.G.A. § 48-8-89 (1982 & Supp. 1990).
36. 259 Ga. at 571, 385 S.E.2d at 72.
37. Id.
38. O.C.G.A. § 48-8-89.1(d) (Supp. 1990).
39. 259 Ga. at 571, 385 S.E.2d at 72-73.
40. Id. at 572, 385 S.E.2d at 73.
41. Id.
42. Id.
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filed or, if a new certificate is not filed, then sixty days from the date the
commissioner gives notice to the county, whichever comes first.4 3

IV. INTANGIBLE TAXES

In Blank v. Collins," the supreme court made retroactive a legislative
amendment to O.C.G.A.. § 48-6-20 in order to carry out the legislative
intent of that section.45 Appellant owned shares of Home Depot, a foreign
corporation operating under a Georgia certificate of authority with its
principal corporate headquarters located in Georgia. Until October 1986,
the revenue commissioner treated Home Depot shares and similarly situ-
ated corporate shares as those of a domesticated foreign corporation for
intangible tax purposes, and as such, the shares were exempt from the
intangible tax.46 Upon the tax commissioner's change in his treatment of
corporations such as Home Depot, the general assembly quickly re-
sponded by, defining a domesticated foreign corporation in the Revenue
and Taxation Code as "[a] foreign corporation which has procured a cer-
tificate of authority to transact business in this state from the Secretary
of State and which maintains its corporate headquarters in this state. '47

The revenue commissioner wanted to tax the shares during the time he
changed his interpretation and before the effective date of the legislative
amendment. The court held that while the general rule is "that tax ex-
emptions are to be strictly construed and doubts resolved in favor of tax-
ability," it does not override the competing rule that "'a statute is to be
construed in accordance with- its real intent and meaning and not so
strictly as to defeat the legislative purpose.' -4 The court distinguished
the case from Roberts v. Lipson"9 by noting that the corporation in Lip-
son was organized under the laws of New York and, more importantly,
had its principal office in New York and was only qualified to do business
in Georgia; thus, the corporation in Lipson "could never have qualified as
a 'domesticated foreign corporation' under the clarification in the Reve-
nue and Taxation Code."50 Conversely Home Depot did fit the definition
of a domesticated foreign corporation as clarified by the legislative
amendment. The court stated that corporations such as Home Depot,
which maintain their principal corporate headquarters in Georgia, already

43. Id.
44. 260 Ga. 70, 389 S.E.2d 493 (1990).
45. O.C.G.A. § 48-6-20 (1982 & Supp. 1990).
46. 260 Ga. at 70-71, 389 S.E.2d at 494.
47. O.C.G.A. § 48-6-20(3.1)(B) (Supp. 1990).
48. 260 Ga. at 70-71, 389 S.E.2d at 494 (quoting Amoena Corp. v. Strickland, 248 Ga.

496, 500, 283 S.E.2d 894, 897 (1981)).
49. 231 Ga. 142, 200 S.E.2d 722 (1973).
50. 260 Ga. at 71, 389 S.E.2d at 495.
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had their property taxed. The shares of such corporations should not be
taxed like shares of undomesticated foreign corporations because the
same property would be taxed twice."1

V. THE HOTEL/MOTEL TAX

In Youngblood v. State,2 appellants questioned the constitutionality of
the Revenue and Taxation Act-Excise Taxes on Rooms, Lodgings, and
Accommodations (the "Act").5" The taxpayers first argued that O.C.G.A.
§ 48-13-511" was unconstitutional because the statute failed to set forth
how the special district, encompassing one county, would spend the re-
maining revenue collected after it expended certain 'percentages on the
promotion of tourism from revenue collected on a tax on public accom-
modations.5 The Georgia Constitution provides for the establishment of
special tax districts that may levy fees, assessments, and taxes and use
the revenue collected to pay for the cost of local government services and
to construct and maintain facilities for such services." On this point, the
supreme court held that the tax protestors' contention was "without
merit because the constitution expressly limits the expenditures and be-
cause there is nothing in the record to indicate the tax revenue will be
expended unconstitutionally. '7

The tax protestors' next contention was that the Act was unconstitu-
tional because it violated the uniformity clause of the Georgia Constitu-
tion and the due process and equal protection clauses of the state and
federal constitutions.5 Regarding the uniformity clause, the court held
that "tihe hotel/motel tax is not a state tax as the Act does not require
the municipalities or special districts to levy the tax, nor are the revenues
paid into the state general fund."' Nor is the excise tax a county tax
because. the county only levies and collects the excise tax within" the terri-
torial limits of the special district; thus, the county is only acting as an
agent for the special district which has no separate governing authority.6

51, Id. at 71 n.2, 389 S.E.2d at 495 n.2.
52. 259 Ga. 864, 388 S.E.2d 671 (1990).
53. 1989 Ga. Laws 1 (codified as amended at O.C.G.A. §§ 48-13-50 to -53 (Supp. 1990)).
54. O.C.G.A. § 48-13-51 (1982 & Supp. 1990).
55. 259 Ga. at 864, 388 S.E.2d at 672.
56, GA. CONST. art. IX, § 2, para. 6.
57. 259 Ga. at 865, 388 S.E.2d at 672-73.
58. Id. at 865-66, 388 S.E.2d at 673. See GA. CONST. art. VII, § 1, para. 3(a) (which pro-

vides in pertinent part that "all taxation shall be uniform upon the same class of subjects
within the territorial limits of the authority levying the tax.").

59. 259 Ga. at 865, 388 S.E.2d at 673.
60. Id.
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In considering whether the Act violates state and federal constitutional
due process and equal protection clauses, the court held: "the Special
District [Debt] Clause of the [Clonstitution limits the expenditure of rev-
enue derived from the special district tax to the provision of local govern-
mental services within the special district. Thus, those paying the tax will
receive the benefits of that burden."61 It is inconsequential that others
may benefit.6 2 In addition, the levy on public accommodations is not arbi-
trary because these businesses will benefit directly from an increase in
tourism and from the local governmental services provided by the taxes. 3

One of the tax protestors argued that the Act further violated the com-
merce clause of the United States Constitution by taxing individuals and
interstate travel. The court held that "[tihe Act does not impermissibly
burden interstate commerce because the Act imposes an equal tax on res-
idents of the State as well as non-residents.""'

The last issue argued by one of the tax protestors was that the issue of
bonds funded by the tax revenues derived under the Act was prohibited
absent approval of the voters within the special district." The subject of
this contention was the "Stadium Funding Agreement" which provided
for the construction of the proposed Georgia Dome. 6 The court held that
"[tihe actual location of any facility used to provide the service [was] not
significant under the Special District [Debt] Clause so long as there [was]
a reasonable basis for determining that it [did] provide the service."67
The Special District Debt Clause provided for taxation to fund the cost of
providing services and the cost of construction and maintenance of facili-
ties to attract tourism, which the proposed dome would no doubt accom-
plish." Further, this contract was one authorized by the intergovernmen-
tal contract clause,69 thus the pledge of tax revenue to fund the bond was
not a debt barred by the Special District Debt Clause.70

61. Id. (citation omitted).

62. Id. at 865-66, 388 S.E.2d at 673.

63. Id. at 866, 388 S.E.2d at 673.

64. Id.

65. Id., 388 S.E.2d at 674.

66. Id.

67. Id. at 867, 388 S.E.2d at 674. See GA. CONST. art. IX, § 5, para. 2.

68. GA. CONST. art. IX, § 5, para. 2.

69. GA. CONST. art. IX, § 3, para. 1.

70. 259 Ga. at 867, 388 S.E.2d at 674.
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VI. IN GENERAL:

PAY YOUR PROPERTY TAXES PRIOR TO TRIAL

In Springer v. Gaffaglio,7' appellee sold her business to appellant and
by subsequent assignments and the use of corporate entities, appellant
gave appellee a promissory note and a personal limited guaranty backing
the promissory note. Appellant then sold the business, and the promis-
sory note was assumed by the buyer. Subsequently, the buyer failed to
make payments on the note, defaulted under the terms of the note, and
the entire amount became due and payable. Appellee demanded payment
from appellant under the terms of the personal limited guaranty, but did
not receive payments in accordance with the limited guaranty.71

Appellant argued that the trial court erred in not barring appellee's
action 73 pursuant to 0C.G.A. § 48-6-32. O.C.G.A. § 48-6-32 provides:

[wlillful failure to return any property to the commissioner for taxation
as required by this article shall be a bar to any action upon the property
in any court and may be pleaded as a complete defense to the action, but'
the holder of the property may at any time pay all taxes, accrued inter-
est, and penalties. Payment in full shall relieve the holder from the pen-
alty provided in this Code section.7 '

The court held that it was not significant that the intangible tax was
not paid before the suit was filed, "when the amount due [was] fully paid
'prior to trial.' Without a finding concerning appellee's willfulness, "we
are satisfied that the trial court's order, partially granting summary judg-
ment but reserving judgment on the issues of damages in pertinent part
based on the payment of intangible taxes, was in substantial compliance
with the provisions of O.C.G.A. § 48-6-32. ' '7

71. 190 Ga. App. 272, 378 S.E.2d 691 (1989).
72. Id. at 272, 378 S.E.2d at 692.
73. Id.
74. O.C.G.A. § 48-6-32 (1982).
75. 190 Ga. App. at 273, 378 S.E.2d at 692 (quoting Peters v. Thomason, 157 Ga. App.

513, 514, 277 S.E.2d 798, 800 (1981)).
76. Id.
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