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I. INTRODUCTION

Although the judicial and legislative developments during the survey
period covered little new ground, several interesting developments oc-
curred in Georgia real property law. In the following pages, the authors
review some of the more noteworthy developments.

II. ADVERSE POSSESSION

In Halpern v. Lacy Investment Corp.,' appellant brought suit claiming
to own a parcel of land by adverse possession. Appellee counterclaimed
seeking damages for slander of title and trespass. A unanimous supreme
court affirmed a jury verdict against appellant on the adverse possession
claim and in favor of appellee on its counterclaim for slander of title and
trespass.2

The central issue on appeal was whether the claim of right element of
an adverse possession assertion is satisfied only by a good faith claim of
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1. 259 Ga. 264, 379 S.E.2d 519 (1989).
2. Id. at 264-65, 379 S.E.2d at 520-21.
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MERCER LAW REVIEW

right or "if the claim of right requirement is fully met by a showing only
of hostile possession." s

The parcel of land that appellant claimed to own by adverse possession
was adjacent to his residential lot. The appellee held record title to the
claimed property. Evidence indicated that appellant's predecessor in title
had offered unsuccessfully to purchase the parcel in question from appel-
lee's predecessor in title. After this unsuccessful attempt to purchase the
property, appellant's predecessor in title, with full knowledge that he did
not own the parcel, graded the property and incorporated it into his yard.
Appellant then used the property for approximately thirty years.'
.On appeal appellant argued that hostile possession is the legal

equivalent to a claim of right. In support of this contention, appellant
relied on Ewing v. Tanner,5 in which the supreme court held that hostile
possession and claim of right "are, for all practical purposes, legal
equivalents." Appellant also relied on Chancey v. Georgia Power Co.,7 in
which the supreme court indicated that a claim of right would "be pre-
sumed from the assertion of dominion" over the land."

The court construed Ewing and Chancey to mean that hostile posses-
sion and claim of right are legal equivalents only with respect to the
maintenance of the hostile possession element of an adverse possession
claim.* The court found that, absent a contrary showing, a jury could in-
fer from hostile possession that a good faith claim of right to the land
exists; however, a party claiming title by adverse possession must enter
upon the land claiming the right to do so in good faith.10 The court stated
that "[t]o enter upon the land without any honest claim of right . . . is
but a trespass and can never ripen into prescriptive title."'" The court
held that appellant was a mere "squatter" because appellant took posses-
sion of the land with full knowledge that it was owned by appellee's pred-
ecessor in title. 2

In Binion v. First Federal Savings & Loan Association," the supreme
court addressed whether mere passive conduct will support a finding of
acquiescence in an adverse possession situation."' In Binion appellee con-

3. Id. at 265, 379 S.E.2d at 520 (emphasis omitted).
4. Id.
5. 184 Ga. 773, 193 S.E. 243 (1937) (dispute over the ownership of personal property).
6. Id. at 780, 193 S.E. at 247 (citations omitted).
7. 238 Ga. 397, 233 S.E.2d 365 (1977).
8. Id. at 398, 233 S.E.2d at 366.
9. 259 Ga. at 266, 379 S.E.2d at 521.

10. Id. at 265, 379 S.E.2d at 521.
11. Id.
12. Id. (citing Hannah v. Kenny, 210 Ga. 824, 83 S.E.2d 1 (1954)).
13. 259 Ga. 170, 377 S.E.2d 858 (1989).
14. Id. at 170, 377 S.E.2d at 858-59.
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structed an office building that allegedly encroached upon appellant's
property. Appellant had a "heated discussion" with an officer of appellee
in which appellant alleged that appellee's building encroached on his
property. Appellant filed suit alleging that appellee willfully had con-
structed the building on appellant's property. Appellee moved for a par-
tial summary judgment claiming that if an encroachment existed, appel-
lee "had acquired title to [that] portion of appellant's property by
adverse possession and by acquiescence" under section 44-4-6 of the Offi-
cial Code of Georgia Annotated ("O.C.G.A.")." The supreme court found
no evidence to support a finding of acquiescence and affirmatively held
that "[miere passive conduct and nothing more will not suffice.' Ac-
cordingly, the court reversed the trial court's grant of summary judgment
in favor of appellee."

III. EASEMENTS

In Rowland v. Woods, 8 defendant was the owner of certain lots in a
mobile home park. A well, located on defendant's property, was the sole
source of water for the entire mobile home park. When the mobile home
park was constructed, piping was laid that connected the well to the sub-
divided lots of the park. When defendant purchased the property con-
taining the well, he was aware that the well constituted the sole water
source for the entire mobile home park. Defendant notified the residents
of the mobile home park that the water supply to the residents' property
would terminate upon the sale of their property."

Plaintiffs purchased and moved onto a lot in the mobile home park.
Defendant subsequently informed plaintiffs that the water supply to their
property would be terminated. Plaintiffs sought an injunction to prevent
defendants from terminating the water supply. The trial court refused to
grant the injunction because the deed did not contain a covenant placing
any obligation on defendant to furnish water to the property.20

Reversing the lower court, the supreme court found that plaintiffs were
the beneficiaries of a quasi-easement or easement implied from a prior or
existing use.2 The court stated that "[a] quasi-easement arises when the
owner of an entire tract uses one part of the tract for the benefit of an-
other and thereafter the tract is divided so that the benefitted parcel,

15. O.C.G.A. § 44-4-6 (1982).
16. 259 Ga. at 170, 377 S.E.2d at 859.
17. Id.
18. 259 Ga. 832, 388 S.E.2d 684 (1990).
19. Id. at 832-33, 388 S.E.2d at 685.
20. Id.
21. Id. at 833, 388 S.E.2d at 685.
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quasi-dominant estate, is separated from the burdened parcel, quasi-ser-
vient estate."2 2 The court further stated that when "the quasi-dominant
estate receives a benefit that is apparent, continuous, permanent in na-
ture, and is necessary and beneficial to the enjoyment of the quasi-domi-
nant estate, then an easement is implied from the prior use."2" Appar-
ently, the court considered it particularly significant that defendant had
actual notice that the well served all of the mobile home park and that
"ftihe water pipes and water were 'apparent, permanent, and reasonably
necessary quasi-easements which existed . . . for the benefit of [the entire
mobile home park].' "24

In Bruce v. Garges,5 the supreme court revisited the twelve-year-old
decision rendered in Smith v. Bruce," in which the court determined the
easement rights relating to accreted property. In Smith the court held
that the lot owners of a beachfront subdivision had an access and recrea-
tional easement over all accreted beachfront property. 8 In Garges the
original developer of the land contended that the access and recreation
easements granted in Smith were not intended to extend over all of the
accreted land.2 9

The supreme court ruled in favor of the easement beneficiaries, holding
that just as the rights of the feeholder expand and extend over all of the
accreted land, the rights of the easement holders expand and extend over
the accreted land as well.2 0

In Brown v. Department of Transportation,31 appellant's predecessor
in title deeded a right of way to appellee's predecessor in title, the State
Highway Department of Georgia. The conveyance provided in pertinent
part: "This grant and conveyance is expressly conditioned upon the curb
being lowered at the curb line . . . so as to provide vehicular access to the
undersigned's adjacent property . . ., and to the paving of the area be-
tween the curb line . . . and the inside edge of the sidewalk." 32 After the
conveyance, the conditions in the deed granting the right of way were
met, and appellant's predecessor in title had vehicular access to the prop-
erty. Approximately thirty-one years later, appellee constructed a raised

22. Id. (citing Glore v. Haggard, 38 Ga. App. 278, 143 S.E. 780 (1928)).
23. Id.
24. Id., 388 S.E.2d at 686 (quoting Glore v. Haggard, 38 Ga. App. 278, 278, 143 S.E. 780,

781 (1928)).
25. 259 Ga. 268, 379 S.E.2d 783 (1989).
26. 241 Ga. 133, 244 S.E.2d 559 (1978).
27. Id. at 141, 244 S.E.2d at 566; 259 Ga. at 271-72, 379 S.E.2d at 785.
28. 241 Ga. at 145, 244 S.E.2d at 568.
29. 259 Ga. at 269, 379 S.E.2d at 784 (citing Smith, 241 Ga. at 133, 244 S.E.2d at 559).
30. Id. at 272, 379 S.E.2d at 785.
31. 195 Ga. App. 262, 393 S.E.2d 36 (1990).
32. Id. at 263, 393'S.E.2d at 37.
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curb over the road right of way in front of appellant's business, thereby
restricting parking and adversely affecting appellant's business. Appellant
brought an inverse condemnation action, and the trial court granted sum-
mary judgment in favor of appellee 3

Appellant contended that the conveyance between appellant's prede-
cessor in title and appellee's predecessor in title created an appurtenant
parking easement in favor of appellant's property. Appellee argued that
the language in the right of way deed created a covenant that had expired
under the twenty-year limitation period set forth in O.C.G.A. § 44-5-
60(b).3 4

Stating that O.C.G.A. § 44-5-60(b) applies to restrictive covenants and
not easements, the court of appeals noted that a restrictive covenant re-
lates to a burden or servitude upon land, while an easement "'relates
more to the benefit conferred upon the dominant tenement.' "'I After set-
ting forth the applicable law, the court concluded that the pivotal issue
was whether the parties to the original conveyance intended to create an
easement.36 The court found adequate evidence that the parties could
have intended to create such an easement and, therefore, reversed the
trial court's grant of summary judgment in favor of appellee. 7

IV. RESTRICTIVE COVENANTS

In Jones v. Gaddy, 8 the supreme court addressed whether the grantee
in a deed containing restrictive covenants has standing to enforce identi-
cal covenants against a successor in title to a separate tract of land
deeded by the same grantor.39 In May 1983 the common grantor of both
appellant and appellee divided a parcel of land into two tracts: tract A
and tract B. The recorded plat of the property contained no restrictive
covenants. On August 4, 1983, grantor subdivided tract A and sold one lot
to appellee Gaddy. The deed to Gaddy contained restrictive covenants
outlining the size and type of home that a grantee could place on the
property. On August 31, 1983, grantor sold all of tract B to appellant's
predecessor in title subject to restrictive covenants that were identical to
those in the deed to appellee. Grantor then sold the remaining lots in
tract A to the other appellees. The deeds conveying the property to ap-

33. Id.
34. O.C.G.A. § 44-5-60(b) (Supp. 1990); 195 Ga. App. at 263, 393 S.E.2d at 37.
35. 195 Ga. App. at 264, 393 S.E.2d at 38 (citing O.C.G.A. § 44-5-60(b)) (quoting G.

PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE § 842 (3d ed. 1986)).
36. Id.
37. Id.
38. 259 Ga. 356, 380 S.E.2d 706 (1989).
39. Id. at 356, 380 S.E.2d at 707.
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pellees contained the same restrictive covenants that the deed to Gaddy
contained. Appellant's predecessor in title sold tract B to appellant on
October 2, 1986. Appellant obtained a quitclaim deed from his grantor
purporting to release the property from the restrictive covenants and
then placed a prefabricated home on the property. Appellees brought
suit. The trial court held that the covenants ran with tract B and en-
joined appellant from putting the prefabricated home on his land. °

Appellant contended that tracts A and B were two unrelated tracts of
land, and that tract B was not restricted for the benefit of tract A." The
supreme court found that the restrictions in the deed were covenants that
ran with the land.4 ' The court then stated the general rule that evidence
of the grantor's intent to burden land for the benefit of other landowners
must be explicit and held that the presence of the same covenant in "each
deed of a common grantor is not enough to show a common plan which
can be enforced by another landowner. 4 3

Although the court found no evidence of a common plan, it did find
that, "[imn the absence of a specific expression of intent, it is presumed
that the grantor intended that the restrictions are imposed for the benefit
only of the land retained by the grantor."44 Grantor retained title to most
of tract A after his conveyance to appellant's predecessor in title. Thus,
appellees, who took from grantor after the conveyance to appellant's
predecessor in title, were entitled to the benefits of the covenants in ques-
tion and had standing to enforce them.4" Since Gaddy took title to his lot
before the grantor imposed covenants on tract B, he was the only appellee
who lacked standing to enforce the covenants.4 6

In Argyle Realty Co. v. Cobb County School District,47 a school build-
ing was to operate under the name of Orme Campbell High School as
provided in a covenant in the deed. The Cobb County School Board at-
tempted to change the name of the school and plaintiff brought suit seek-
ing to enjoin this action. The trial court dismissed plaintiff's complaint,
and plaintiff appealed. 48 The supreme court reversed the trial court's
dismissal.49

Plaintiff had sold the property in question to the Cobb County School
District and the Board of Education for less than half its fair market

40. Id. at 356-57, 380 S.E.2d at 707.
41. Id. at 357, 380 S.E.2d at 707.
42. Id.; see also Copelan v. Acree Oil Co., 249 Ga. 276, 290 S.E.2d 94 (1982).
43. 259 Ga. at 358, 380 S.E.2d at 708.
44. Id.
45. Id. at 359, 380 S.E.2d at 708.
46. Id. (citing Wardlow v. Southern Ry., 199 Ga.,97, 33 S.E.2d 304 (1945)).
47. 259 Ga. 654, 386 S.E.2d 161 (1989).
48. Id. at 654, 386 S.E.2d at 162.
49. Id. at 654-55, 386 S.E.2d at 162.
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value in exchange for an agreement to operate the school under the name
of Orme Campbell High School. The school board attempted to change
the name of the school to Smyrna High School, arguing that O.C.G.A. §
44-5-60(b) 50 limited the operation of the covenant to a twenty-year pe-
riod." The supreme court found O.C.G.A. § 44-5-60(b) inapplicable be-
cause the covenant in question stipulated the name of the school and did
not restrict the use of the property." The court stated that "defendants
[were] legally, if not also morally, bound by their agreement to retain the
name of the school as Orme Campbell High School." 53

V. FORECLOSURE

In West v. Koufman,54 the supreme court considered the validity of an
interlocutory injunction restraining foreclosure. 55 West sold a tract of
land to Koufman, and Koufman executed a security deed. Under the
terms of the security deed, Kaufman would be in default if any claim of
lien were filed of record against the premises and not removed within
thirty days. Four liens were filed against the premises and not removed
within the required time. West attempted to accelerate the debt and fore-
close. Koufman sought to enjoin foreclosure on the grounds that West
actively had solicited his friends to file liens against the property and that
West deliberately did not tell him about the liens until after the thirty-
day period had expired."

The court held that Koufman's good faith efforts to remove the liens
after the thirty-day period could not support an order enjoining foreclo-
sure. West's conduct of actively soliciting third parties to file liens, how-
ever, could support such an order. The court reasoned that West's ac-
tions in soliciting the liens, if true, "would constitute a breach of the duty
of good faith and fair dealing that is implied in all contracts." 8

In Buffington v. Sigler,"5 the court explained the necessity of strict ad-
herence to statutory procedure at a foreclosure sale. Buffington's attorney
undertook to sell real property under the power of sale contained in a

50. O.C.G.A. § 44-5-60(b) (Supp. 1990).
51. 259 Ga. at 655, 386 S.E.2d at 162.
52. Id.
53. Id. (citing O.C.G.A. § 44-5-39 (1982)).
54. 259 Ga. 505, 384 S.E.2d 664 (1989).
55. Id. at 505-06, 384 S.E.2d at 665-66.
56. Id. at 505, 384 S.E.2d at 665-66.
57. Id. at 506, 384 S.E.2d at 666; see also Benton v. Patel, 257 Ga. 669, 362 S.E.2d 217

(1987).
58. 259 Ga. at 506, 384 S.E.2d at 666. See, e.g., Jackson Elec. Membership Corp. v. Geor-

gia Power Co., 257 Ga. 772, 364 S.E.2d 556 (1988); O.C.G.A. § 11-1-203 (1982).
59. 259 Ga. 478, 383 S.E.2d 876 (1989).
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security deed. At the sale, Sigler submitted the highest bid and tendered
a personal check in lieu of currency or certified funds. Buffington's attor-
ney agreed to accept the check as tendered, provided the bank would
honor it upon presentment. The bank informed Buffington's attorney
that the check would not clear the bank if presented at that time. Sigler
then obtained a cashier's check in the proper amount and offered it as
tender, but Buffington's attorney refused the check. Buffington's attorney
offered the property for sale again that afternoon. Although Sigler sub-
mitted the same bid and was prepared to offer the same cashier's check as
tender, Buffington outbid him. Sigler brought suit seeking specific per-
formance of the first sale.60

The supreme court found that the personal check offered by Sigler was
not legal tender as required by O.C.G.A. § 9-13-166.61 Since Buffington
agreed to depart from the strict statutory requirements by agreeing to
accept the personal check, provided the bank would honor it, the deter-
minative issue was whether the check would have cleared had Buffing-
ton's attorney presented it. Since the bank would not have honored the
check, the condition laid down by Buffington's attorney was not met. Be-
cause there was no tender, Sigler was not entitled to specific
performance.

6 2

Taking the opportunity to explain why strict compliance with the stat-
utory requirements is necessary at a foreclosure sale, the court stated that
"[b]ecause there is no judicial supervision of the sale itself, it is of great
importance that there be clear procedures, and that they be followed pre-
cisely. The rules of tender are strict because they need to be strict."6 "

VI. LIENS

During this survey period, the court of appeals dealt with several of the
more confusing aspects of Georgia lien law.6 4 In Star Manufacturing, Inc.
v. Edenfield,5 Edenfield contracted with a general contractor for the
erection of a prefabricated building produced by Star. Edenfield paid the
contractor for the work and obtained an affidavit stating that the contrac-
tor had paid all the materialmen. Star filed a materialman's lien and
brought suit seeking to foreclose the lien. The trial court directed a ver-

60. Id. at 478, 383 S.E.2d at 876.
61. O.C.GoA. § 9-13-166 (1982); 259 Ga. at 478-79, 383 S.E.2d at 876-77.
62. 259 Ga. at 478, 383 S.E.2d at 876-77.
63. Id. at 479, 383 S.E.2d at 877.
64. See Dallas Bldg. Material, Inc. v. Smith, 193 Ga. App. 512, 388 S.E.2d 359 (1989);

Ballard v. Denson Const. Co., 193 Ga. App. 704, 389 S.E.2d 17 (1989); Mayer Elec. Supply
Co. v. Federal Ins. Co., 195 Ga, App. 191, 393 S.E.2d 270 (1990); First Fed. Say. Bank v.
Fretthold, 195 Ga. App. 482, 394 S.E.2d 128 (1990).

65. 191 Ga. App. 665, 382 S.E.2d 706 (1989).
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dict for Edenfield. Star appealed the verdict, claiming that the affidavit
obtained by Edenfield was invalid because Edenfield had not obtained it
prior to his final payment to the contractor."8 The court of appeals up-
held the verdict.6 7

The court found that O.C.G.A. § 44-14-361.26s substantially altered its
predecessor statute, O.C.G.A. § 44-14-361(b). 9 Under O.C.G.A. § 44-14-
361(b), it was necessary to obtain the contractor's sworn affidavit prior to
final payment because the affidavit was necessary in order to prevent a
materialman's lien from attaching.70 In contrast, under O.C.G.A. § 44-14-
361.2, a materialman's lien will automatically attach. Further, a contrac-
tor's affidavit is not necessary to prevent the lien from attaching, but is
necessary to dissolve the, lien subsequent to attachment.7 '

Warning that danger exists if the court construes a lien dissolution
statute too broadly, the court held that under O.C.G.A. § 44-14-361.2, a
contractor's affidavit need not be obtained before the final disbursement
of the contract price, but only in conjunction with the final disbursement
and within such a reasonable time thereof to constitute a part of the final
disbursement transaction .7

In Dallas Building Material, Inc. v. Smith7 and Mayer Electric Sup-
ply Co. v. Federal Insurance Co.,74 the court of appeals addressed the
issue of an owner's ability to dissolve a materialman's lien without ob-
taining the statutory affidavit.7 ' In Dallas owner contracted with contrac-
tor to perform renovations on owner's home. Contractor purchased some
of the materials used in making the renovations from Dallas Building Ma-
terial, the lien claimant. Owner did not obtain the required affidavit from
contractor, but paid contractor the contract price. Dallas Building Mate-
rial filed a materialman's lien and brought suit seeking to foreclose on
that liens.7  Reversing the trial court's grant of summary judgment in
favor of owner, the court of appeals found that, absent a contractor's affi-
davit, "'the owner of the real estate improved, who has paid the agreed
price or any part of the same, may set up the payment in any action

66. Id. at 666, 382 S.E.2d at 707.
67. Id. at 668, 382 S.E.2d at 709.
68. O.C.G.A. § 44-14-361.2 (Supp. 1990).
69. Id. § 44-14-361(b) (1982) (current version at O.C.G.A. § 44-14-361.2); 191 Ga. App. at

666, 382 S.E.2d at 707.
70. 191 Ga. App. at 666, 382 S.E.2d at 707 (citing O.C.G.A. § 44-14-361(b) (current ver-

sion at O.C.G.A. § 44-14-361.2)).
71. Id. (citing O.C.G.A. § 44-14-361.2).
72. Id. at 667, 382 S.E.2d at 708 (construing O.C.G.A. § 44-14-361.2).
73. 193 Ga. App. 512, 388 S.E.2d 359 (1989).
74. 195 Ga. App. 191, 393 S.E.2d 270 (1990).
75. 193 Ga. App. at 512, 388 S.E.2d at 360; 195 Ga. App. at 191-92, 393 S.E.2d at 272.
76. 193 Ga. App. at 512, 388 S.E.2d at 360.
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brought and prove by competent and relevant evidence that the pay-
ments were applied as provided by. law.' ",77 "[T]he owner is 'required to
show that the sums paid to the contractor were properly appropriated to
materialmen and laborers or that the contractor's statutory affidavit con-
cerning such indebtedness had been obtained.' ",78 If the owner cannot
satisfy either of these requirements, he is liable to the materialmen for
the lien amount. The court held that plaintiff was liable in this case, but
stated that "'[iun no event shall the aggregate amount of [the material-
men's] liens. . . exceed the contract price for improvements made or set-
vices performed.' 

'79

In Mayer Electric, the owner paid the contractor, who subsequently
paid the subcontractor for electrical work done on owner's property. The
lien claimant supplied the subcontractor with the material for the project.
Before completion of the building, lien claimant filed its claim of lien for
the unpaid materials that it had supplied to subcontractor. Owner pro-
cured a bond from defendant insurance company in order to discharge
the lien. Subcontractor eventually filed for bankruptcy and abandoned
the job. The contractor completed the building, and owner paid contrac-
tor the full contract price. Lien claimant filed suit against the surety
seeking to recover on the bond. The trial court granted summary judg-
ment in favor of the surety."

The surety set up owner's payment of the full contract price as a de-
fense. As in Dallas, the court stated that "an owner must not only show
that full payment was actually made to the contractor, he is also 'required
to show that the sums paid to the contractor were properly appropriated
to materialmen and laborers or that the contractor's statutory 'affidavit
concerning such indebtedness had been obtained.' ",' The court held that
in order to determine whether payments are "properly appropriated"
once a claim of lien has been filed, the owner must see that the contractor
pays the lien claimant out of the money the owner paid the contractor, or
the owner will be liable for that amount in the event the claim is valid.82

If the contractor abandons the contract and the owner completes the
work, then the owner's liability to the lien claimant will be the difference
between the original contract price and the owner's cost for completing
the work. If the contractor does not abandon the contract and the owner

77. Id. at 513, 388 S.E.2d at 361 (quoting O.C.G.A. § 44-14-361.1(a)(4) (Supp. 1990)).
78. Id. (quoting Jones Mercantile Co. v. Lyn-Har, Inc., 245 Ga. 812, 813, 267 S.E.2d 251,

252 (1980)).
79. Id. (quoting O.C.G.A. § 44-14-361.1(e) (Supp. 1990)).
80. 195 Ga. App. 191, 393 S.E.2d 270 (1989).
81. Id. at 192, 393 S.E.2d at 272 (quoting Jones Mercantile Co. v. Lyn-Har, Inc., 245 Ga.

812, 813, 267 S.E.2d 251, 252 (1980)).
82. Id., 393 S.E.2d at 273.
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does not complete the work, then the owner is liable to the full extent of
the original contract price.83 Since contractor did not abandon the con-
tract, owner's liability to lien claimant was the full extent of the original
contract price. Lien claimant filed its claim of lien before owner paid the
full contract price, thus owner could not show that the sums paid to the
contractor were "properly appropriated" as required.8 4

In First Federal Savings Bank v. Fretthold,8 the court of appeals con-
sidered a matter, not likely to arise very often. In Fretthold, owner ob-
tained a construction loan from lender and then entered into a contract
with contractor for the construction of a house. Owner's loan agreement
with lender provided, inter alia, that lender would authorize disburse-
ments to contractor, inspect the work, and obtain paid and receipted la-
bor bills from the contractor before making disbursements. Owner and
lender thereafter amended the loan agreement in order to allow lender to
pay contractor directly. Contractor filed bankruptcy and owner discov-
ered that two materialmen's liens had been filed against the property. At
trial, the court granted summary judgment against owner, and the jury
found in favor of owner on his third party claim against lender. The
owner had alleged that the bank was negligent in disbursing construction
funds prior to obtaining affidavits of payment or lien waivers from the
general contractor. On appeal lender argued that it had no duty to insure
that the general contractors paid subcontractors and material suppliers
before disbursing funds to general contractor. 6 Reversing the jury ver-
dict, the court of appeals found that, by authorizing lender to make pay-
ments directly to contractor, owner was not relieved of its contractual ob-
ligation "to make certain that all labor and materials bills were paid and
to keep the property free from liens. '87

The court held, that "[a]bsent clear evidence that the lender either ex-
pressly agreed to undertake this obligation or actively participatea in the
monitoring of payments made during the construction," the imposition
upon the lender of the duties of the owner and the general contractor
"would discourage construction lending."88

83. Id. at 193-94, 393 S.E.2d at 273-74.

84. Id. at 194-95, 393 S.E.2d at 274. See, e.g., Prince v. Neal-Millard Co., 124 Ga. 884,
893-94, 53 S.E. 761, 765-66 (1906).

85. 195 Ga. App. 482, 394 S.E.2d 128 (1990).

86. Id. at 483-84, 394 S.E.2d at 129.

87. Id. at 485, 394 S.E.2d at 130 (citation omitted).

88. Id. See, e.g., Harden v. Akridge, 193 Ga. App. 736, 389 S.E.2d 6 (1989).
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VII. LANDLORD AND TENANT

One of the more interesting landlord-tenant issues decided by the court
of appeals was whether a late-charge provision in a lease is enforceable as
liquidated damages or constitutes a nonenforceable penalty. In Oami v.
Delk Interchange, Ltd., 9 the lease provided that any installment of rent
or any other charge not paid when due would bear interest at a rate of
eighteen percent per annum and that tenant would pay a service charge
of ten dollars a day for each late day. On several occasions, tenant paid
the rent late and each time voluntarily paid the late charges and service
fees. After the late payments continued, landlord brought suit seeking
possession of the premises, past due rent, late charges, and service fees.
The court granted landlord's motion for summary judgment. Landlord re-
ceived judgment for an amount that included late interest charges and
service charges in accordance with the lease. The issue before the court
on appeal was whether the lease provision, which provided for interest
charges and service charges, constituted a valid liquidated damages clause
or a penalty. Tenant argued that a grant of summary judgment was im-
proper and that a question of fact remained regarding whether the inter-
est charges and service charges constituted a penalty.90 In support of this
contention, tenant argued that the service charge did not bear any real
relation to the actual loss incurred by plaintiff in the event tenant failed
to pay on time and that plaintiff's agent had stated that the late service
charge "provide[d] a penalty for a tenant who is consistently a slow
payer."' The court found that the lease provision was enforceable as liq-
uidated damages because it met the three-part test set down in South-
eastern Land Fund v, Real Estate World.2 The court found: (1) That the
injury to landlord caused by late "payments would be difficult or impossi-
ble to determine accurately; (2) that the parties intended at the time of
entering into the lease to provide for damages rather than a penalty; and

89. 193 Ga. App. 640, 388 S.E;2d 706 (1989).

90. Id. at 640, 338 S.E.2d at 707.

91. Id. at 643, 338 S.E.2d at 709 (McMurray, J., dissenting).

92. 237 Ga. 227, 227 S.E.2d 340 (1976)

In deciding whether a contract provision is enforceable as liquidated damages, the
court makes a tripartite inquiry to determine if the following factors are present:
"First, the injury caused by the breach must be difficult or impossible of accurate
estimation; second, the parties must intend to provide for damages rather than for
a penalty; and third, the sum stipulated must be a reasonable pre-estimate of the
probable loss."

Id. at 230, 227 S.E.2d at 343 (quoting J. CALAMARI & J. PARILLO, THE LAW OF CONTRACTS 367
(1970)).
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(3) that the amount to be paid as a late charge was a reasonable pre-
estimate of the probable loss. 3

Judges McMurray, Banke, Sognier, and Benham joined in a strong dis-
sent.9 4 Concluding that the provision constituted a penalty, the dissent
pointed to evidence that the daily service charge was arrived at simply
because it was "printed on the form" and that the purpose of the service
charge was to "provide a penalty for a tenant who is consistently a slow
payer." 95

This strong dissenting opinion raises the question whether the court
will in the future uphold as liquidated damages a lease provision contain-
ing both service charges and interest charges. The dissent took the posi-
tion that legal damages in a case such as this should be limited to the
lawful rate of interest and that any additional service charge constituted
a penalty."' Although the court of appeals in Oami followed the South-
eastern Land Fund test, there is some indication that the Georgia courts
are moving away from the Southeastern Land Fund test."7

In Sun Insurance Services, Inc. v. 260 Peachtree Street, Inc.,9 the is-
sue was whether a landlord or tenant should bear the cost of asbestos
removal required in the course of tenant's renovation of office space in a
commercial building."' In determining who should bear the cost, the court
of appeals first explored whether the landlord had the right to refuse to
consent to the renovations.' The court found that the lease provision in
question created a standard of reasonableness for the court to apply to
the issue of consent.' In applying the standard of reasonableness, the
court found Sun inapposite to Nguyen v. Manley,' and reopened the
question of whether a landlord must be reasonable in granting or with-
holding consent to its tenant's acts.'0 3

The court of appeals concluded that the landlord unreasonably with-
held consent to the renovations and that, consequently, the landlord

93. 193 Ga. App. at 642, 388 S.E.2d at 708.
94. Id., 388 S.E.2d at 709 (McMurray, Sognier & Benham, JJ., dissenting); id. at 644,

388 S.E.2d at 710 (Sognier, Banke & Benham, JJ., dissenting).
95. Id. at 643, 388 S.E.2d at 709.
96. Id., 388 S.E.2d at 710 (citing Florence Wagon Works v. Salmon, 8 Ga. App. 197, 68

S.E. 866 (1910)).
97. For a complete explanation of this trend see infra text accompanying notes 138-84.
98. 192 Ga. App. 482, 385 S.E.2d 127 (1989).
99. Id. at 482, 385 S.E.2d at 128.

100. Id.
101. Id. at 483, 385 S.E.2d at 128.
102. 185 Ga. App. 187, 363 S.E.2d 613 (1987); see also Foreman, Brannan & Panovka,

Real Property, 40 MERCER L. REV. 337, 343 (1988).
103. 192 Ga. App. at 482, 385 S.E.2d at 128.
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should bear the cost of asbestos removal made necessary by the renova-
tions.10 4 In support of this conclusion, the court stated:

"[When] improvements of a structural nature outside the contemplation
of the parties become necessary, in the face of covenants by both parties
as to just what repairs they would make . . . it would be more equitable
and just to require of the landlord the making of substantial improve-
ments which necessarily enhance the value of the property. ''0

Based on the lesson of Sun, lease draftsmen should either follow
Nguyen or, better yet, deal directly with the issue of which party bears
the cost of asbestos removal (or other environmental remediation mea-
sures) necessitated by tenant renovations, whether or not those renova-
tions require the landlord's consent and whether or not such consent is
given.

In Hill v. Levenson,' the supreme court decided whether a tenant was
entitled to a jury trial in a dispossessory action. 0 7 The court found that
while the Georgia Constitution provides for a jury trial in a dispossessory
action, it makes no provision for a jury trial in the magistrate court." 8

Because this case was initially brought in the magistrate court, the right
to a jury trial did not exist until such time as the case reached either the
state or superior court."0 9

VIII. REAL ESTATE TRANSFER TAX

An important development in Georgia real estate practice comes not
from judicial decision or legislative enactment, but from the adoption of
the new real estate transfer tax declaration form by the Georgia Depart-
ment of Revenue. The Department of Revenue has adopted new transfer
tax rules and regulations and has extensively redesigned the transfer tax
declaration form.

IX. EMINENT DOMAIN AND CONDEMNATION

In Brannen u. Bulloch County,"0 the court of appeals dispelled conten-
tions that Georgia courts have given condemning authorities carte

104. Id. at 484, 385 S.E.2d at 129.
105. Id. at 483, 385 S.E.2d at 129 (quoting Midtown Chain Hotels Co. v. Bender, 77 Ga.

App. 723, 730, 49 S.E.2d 779, 784 (1948)).
106. 259 Ga. 395, 383 S.E.2d 110 (1989).
107. Id. at 395, 383 S.E.2d at 111.
108. Id. at 396, 383 S.E.2d at 111-12 (citing O.C.G.A. § 15-10-41 (Supp. 1989)).
109. Id. at 397, 383 S.E.2d at 112; see also O.C.G.A. § 5-3-29 to -30 (Supp. 1990).
110. 193 Ga. App. 151, 387 S.E.2d 395 (1989).
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blanche."1 In Brannen condemnee petitioned the Superior Court of Bul-
loch County to set aside a condemnation. The condemnation rerouted a
county road from its existing route, which crossed property owned by a
lumber company, to a new route around the lumber company and across
condemnee's property. Evidence produced at the hearing showed that the
existing road divided the plant operations of a lumber company and that
during rainy periods the section of the road dividing the lumber company
virtually would become impassable to regular vehicular traffic. The record
also revealed that the unrestricted access to the road provided to the lum-
ber company's vehicles, especially the heavy equipment that churned up
the dirt road, created a road hazard in wet weather.'12 After reviewing the
record, the court of appeals concluded that the condemning authority had
condemned the condemnee's property solely to avoid inconveniencing the
lumber company.' 3 The court ruled that the condemnation was improper
and constituted an abuse of the condemning authorities' discretion." 4

During the survey period, the supreme court and the court of appeals
handed down two opinions dealing with those types of business losses
which are recoverable in a condemnation case." 5 Because these cases are
of greater interest to trial practitioners than to real estate practitioners,
they are not discussed in this article.

X. ZONING AND LAND USE

One of the more significant zoning decisions rendered during the survey
period was handed down by the supreme court in Trend Development
Corp. v. Douglas County."' In Trend Development, the court decreed
that all zoning cases appealed after October 26, 1989, require an applica-
tion." ' If the zoning appeal involves a constitutional question, the su-
preme court has jurisdiction; if the zoning appeal does not involve a con-
stitutional question, the court of appeals has jurisdiction."' The appeal,
however, is not direct in either situation because it is an appeal from the
decision of a court reviewing a decision of an administrative agency.

111. Id. at 155, 387 S.E.2d at 398.
112. Id. at 151-53, 387 S.E.2d at 395-97.
113. Id. at 154, 387 S.E.2d at 397-98.
114. Id. at 156, 387 S.E.2d at 399.
115. Buck's Serv. Station, Inc. v. Department of Transp., 259 Ga. 825, 387 S.E.2d 877

(1990); Metropolitan Atlanta Rapid Transit Auth. v. Martin, 193 Ga. App. 566, 388 S.E.2d
346 (1989).

116. 259 Ga. 425, 383 S.E.2d 123 (1989).
117. Id. at 426, 383 S.E.2d at 124.
118. Id. at 425, 383 S.E.2d at 123.
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Therefore, the appeal comes within the purview of O.C.G.A. § 5-6-
35(a)(1)," 1 which requires an application for review.12°

After taking the opportunity to advise the bench and bar of the new
procedure required for zoning appeals, the court in Trend Development
addressed whether res judicata acted as a bar to appellant's appeal of the
second denial of its zoning request.12' Appellant acquired ninety-six acres
of land in Douglas County and applied for and obtained approval for re-
zoning the property from R-1 to R-2. After the county commissioners ap-
proved the location of a landfill directly adjoining appellant's property,
appellant applied to rezone its property from R-2 to R-7 so that appellant
could develop a mobile home park. After the commissioners denied appel-
lant's application, appellant brought suit seeking to set aside the decision.
The trial court denied the requested relief. 2 2

Sometime later appellant filed another application to rezone the prop-
erty. Appellant made significant changes in this application to address
the concerns of the public and the zoning authority. The commissioners
subsequently denied appellant's second request for rezoning. Appellant
appealed the commissioners' denial, but the Superior Court of Douglas
County granted appellee's motion for summary judgment on the basis of
res judicata. 

2 3

The supreme court reversed. 2 4 The court held that the second applica-
tion for rezoning was significantly different from the first application and
that the board, in effect, had "considered a new application, not merely
the same application twice. 1 2 5

The court further held that res judicata was not a bar to appellant's
second appeal "because appellees failed to raise this issue at the Board of
Commissioners' hearing on the second application.' ' 2 The supreme court
reasoned that since a constitutional attack on a zoning classification can-
not be made for the first time in the superior court, "a party must raise
any plea in bar as a defense in the initial hearing before the [clounty
[c]ommissioners in order to assert it as a defense on appeal."' 27 The sec-
ond part of this holding is of particular interest because it appears to
require that all defendant zoning authorities raise all defenses at the ini-

119. O.C.G.A. § 5-6-35(a)(1) (Supp. 1990).
120. 259 Ga. at 425, 383 S.E.2d at 123.
121. Id. at 426-27, 383 S.E.2d at 124.
122. Id. at 426, 383 S.E.2d at 124.
123. Id.
124. Id.
125. Id. at 427, 383 S.E.2d at 124.
126. Id., 383 S.E.2d at 125.
127. Id.
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tial hearing before the county commissioners or risk having the defense
barred on appeal.

In the following two cases, the supreme court, following the precept
laid down in Gradous v. Board of Commissioners of Richmond County,12 8

restated and confirmed the two-part burden placed upon a party chal-
lenging the denial of a rezoning request. " That burden is to show that
the existing zoning (1) presents a significant detriment to the landowner,
and (2) that such existing zoning is insubstantially related to the public
health, safety, morality, and welfare." The challenging party does not
satisfy the first arm of the burden by merely showing that the property
would be more valuable if rezoned or by showing that it would be more
difficult to develop the property as zoned than if rezoned.""

In Browning v. Cobb County,'3 2 the supreme court addressed whether
the economic unfeasibility of developing property under existing zoning
classifications makes those zoning classifications unconstitutional 3" In
Browning the value of appellant's property as zoned was approximately
$6,000,000; however, if the property were rezoned as proposed by appel-
lant, its value would have been approximately $19,000,000. The property
was zoned consistent with the county land use plan, which sought to pre-
serve the residential character of the area. At trial appellant relied on
economic feasibility studies showing the value of the land as zoned and
the value if rezoned as requested by appellant. Even in light of the feasi-
bility studies offered at trial by appellant, the trial court decided that the
detriment suffered by appellant was not unconstitutional in light of the
strong relationship between the present zoning and the overall public
benefit. 3 4 The supreme court affirmed the constitutionality of the ex-
isting zoning stating that the detriment suffered by appellants, although
great, was outweighed by the substantial public benefit of the present
zoning classification. 3 '

In Delta Cascade Partners II v. Fulton County,' the supreme court
again upheld the denial of an appellant's zoning request in the face of
evidence that the property as zoned was less valuable than it would have
been if rezoned as requested by appellant.' In Delta Cascade, appellant

128. 256 Ga. 469, 349 S.E.2d 707 (1986).
129. Browning v. Cobb County, 259 Ga. 430, 432, 383 S.E.2d 126, 128 (1989); Delta Cas-

cade Partners, II v. Fulton County, 260 Ga. 99, 100, 390 S.E.2d 45, 46 (1990).
130. 259 Ga. at 431, 383 S.E.2d at 127; 260 Ga. at 100, 390 S.E.2d at 46.
131. 260 Ga. at 100, 390 S.E.2d at 47.
132. 259 Ga. 430, 383 S.E.2d 126 (1989).
133. Id. at 431, 383 S.E.2d at 128.
134. Id., 383 S.E.2d at 127-28..
135. Id. at 432, 383 S.E.2d at 128.
136. 260 Ga. 99, 390 S.E.2d 45 (1990).
137. Id. at 100, 390 S.E.2d at 47.
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sought to rezone a tract of land from R-3, single family residential, to A-
1, which would allow development of an apartment complex. The trial
court found that appellant failed to show that it had suffered a significant
detriment from the existing zoning and, therefore, denied the rezoning
request. 138 The supreme court restated the two-part test enunciated in
Gradous and found that appellant failed to show a significant detriment
in the existing zoning which would amount to an unconstitutional taking
of its property.' 3'

XI. SALES

Three court of appeals cases during the survey period dealt with the
issue of distinguishing between liquidated damages and penalties. Two of
the three cases followed the three-part analysis first set forth in South-
eastern Land Fund v. Real Estate World,'4 0 but the third case, under the
influence of Liberty Life Insurance Co. v. Thomas B. Hartley Construc-
tion Co.,' deviated from this analysis. Consequently, this deviation in-
creased the likelihood that .a contract provision purporting to provide for
liquidated damages would be enforced as such, rather than being con-
strued as creating a penalty. Presumably, the use of this more liberal ap-
proach will continue unless and until the supreme court informs the bar
that the Liberty Life holding has been carried too far.

In Budget-Luxury Inn of Dayton Ltd. v. Kamash Enterprises, Inc.42

and in Oami v. Delk Interchange, Ltd., 43 the court of appeals followed
the three-part test set forth in Southeastern Land Fund.4 " in Budget the
court of appeals considered whether *earnest money, characterized as
nonrefundable, was indeed refundable.'14 In Budget plaintiff agreed to
purchase certain property from defendant and deposited fifty thousand
dollars earnest money with a third-party broker who was to hold the
money until the removal of certain contract contingencies. Once the con-
tingencies had been met, the money would be deposited into a trust ac-
count of the escrow agent. The parties thereafter amended their purchase

138. Id. at 99-100, 390 S.E.2d at 46.
139. Id. at 100, 390 S.E.2d at 47 (citing Gradous v. Board of Comm'rs of Richmond

County, 256 Ga. 469, 349 S.E.2d 707 (1986)).
140. 237 Ga. 227, 227 S.E.2d 340 (1976).
141. 258 Ga. 808, 375 S.E.2d 222 (1989).
142. 194 Ga. App. 375, 390 S.E.2d 607 (1990).
143. 193 Ga. App. 640, 388 S.E.2d 706 (1989). See supra text accompanying notes 89-97.
144. 194 Ga. App. at 376, 390 S.E.2d at 608 (quoting Broadcast Corp. of Ga. v. Subscrip-

tion Television, 177 Ga. App. 199, 199-200, 388 S.E.2d 775, 776-77 (1985) (quoting South-
eastern Land Fund, 237 Ga. at 230, 227 S.E.2d at 343)); 193 Ga. App. at 641, 388 S.E.2d at
708 (quoting Southeastern Land Fund, 237 Ga. at 230, 227 S.E.2d at 343).

145. 194 Ga. App. at 376, 390 S.E.2d at 608.
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agreement. With respect to the earnest money, the amended agreement
stated: "As per your agreement, we will deposit your check in the amount
of $50,000, which is your non-refundable earnest money deposit, and this
will apply in full against the purchase price. The parties failed to close
the transaction, and plaintiff demanded the return of the earnest money.
Defendants refused to return the earnest money, and plaintiff brought
suit seeking its return plus interest. The trial court found in favor of
plaintiff, holding the purchase agreement unenforceable because the
description of the property was not set forth with sufficient certainty to
identify and quantify the land in question." 7

On appeal, defendants contended that the trial court should not have
considered the sufficiency of the legal description of the property because
it was not an issue at trial.1 48 The court of appeals, however, did not con-
sider whether the trial court erred in its consideration of the legal
description of the property1 4

1 Instead, the court of appeals focused on
whether the earnest, money constituted liquidated damages or an unen-
forceable penalty.60

Restating the three-part test set forth in Southeastern Land Fund, the
court found:

"[A] contractual provision requiring payment of a stipulated sum by one
of the parties upon termination or cancellation of the contract will be
treated as an enforceable liquidated damages provision rather than an
unenforceable penalty only if all three of the following factors are pre-
sent: First, the injury caused by the breach must be difficult or impossi-
ble of accurate estimation; second[,] the parties must intend to provide
for damages rather than a penalty; and third, the stipulated sum must be
a reasonable pre-estimate of the probable loss resulting from such a
breach." 1

After a review of the evidence addressed at trial, the court of appeals
found that the amount of earnest money was an arbitrary number and
not a reasonable estimate of probable damages if the buyer defaulted on
the agreement. 15 Therefore, the court held that even though appellant
executed an agreement stating that the $50,000 earnest money was

146. Id. at 375, 390 S.E.2d at 608 (emphasis added).
147. Id. at 375-76, 390 S.E.2d at 607-08.
148. Id.
149. Id. at 376-77, 390 S.E.2d at 609.
150. Id. at 376, 390 S.E.2d at 608.
151. Id. (quoting Broadcast Corp. of Ga. v. Subscription Television, 177 Ga. App. 199,

199-200, 388 S.E.2d 775, 776-77 (1985) (quoting Southeastern Land Fund, 237 Ga. at 230,
227 S.E.2d at 343)).

152. Id.
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nonrefundable, the earnest money was refundable because it constituted
an unenforceable penalty, not liquidated damages.153

In another decision dealing with liquidated damages, the court of ap-
peals appeared to move away from the Southeastern Land Fund three-
part test. In Oran v. Canada Life Assurance Co., 5 4 the court of appeals
held that a provision in a loan commitment, which provided that an
amount equal to the loan commitment fee would be retained as liqui-
dated damages in the event that the transaction did not close, was valid
as a liquidated damages provision.155 The court stated that the South-
eastern Land Fund test for liquidated damages has eroded.'15 Instead of
following the three-prong test, the court based its holding on the fact that
the loan commitment itself called the fee "liquidated damages" and that
the fee was less in amount than that which the supreme court upheld in
Liberty Life.'57 Therefore, it appears that as long as the amount claimed
as liquidated damages is called "liquidated damages" in the contract and
it is a reasonable amount, the trend, at least in the court of appeals, will
be to uphold the amount as a valid liquidated damages provision.

In Brakebill v. Hicks,'58 the supreme court attempted to stabilize the
erosion of the doctrine of caveat emptor that has occurred over the past
few years.'15 In Brakebill plaintiffs purchased an oceanfront condomin-
ium on St. Simons Island. Before the purchase, defendants' real estate
agent showed the condominium to plaintiffs and told them that a
purchase of the condominium would include an oceanfront deck, a barbe-
cue area, a gas grill, landscaping, and a deep well sink. Neither defendant
nor his real estate agent indicated the location of the boundaries of the
property, and plaintiffs never surveyed the property or made any inquiry
about the boundaries. ' " Interestingly enough, the court noted that the
purchaser's closing attorney reviewed the plats and declarations that re-
vealed the boundaries, but the court did not indicate that this fact had
any effect on its decision."' Plaintiffs brought suit alleging defendants'
misrepresentations as an exception to the long-standing Georgia doctrine
of caveat emptor. The trial court held in favor of defendants, and on ap-

153. Id., 390 S.E.2d at 608-09.
154. 194 Ga. App. 518, 390 S.E.2d 879 (1990).
155. Id. at 520, 390 S.E.2d at 880-81.
156. Id., 390 S.E.2d at 881 (citing Liberty Life Ins. Co. v. Thomas B. Hartley Constr.

Co., 258 Ga. 808, 375 S.E.2d 222 (1989)).
157. Id. at 521, 390 S.E.2d at 881.
158. 259 Ga. 849, 388 S.E.2d 695 (1990).
159. See Foreman, Brannan & Panovka, supra note 102, at 348.
160. 259 Ga. at 850-51, 388 S.E.2d at 696-97.
161. Id. at 851, 388 S.E.2d at 697.
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peal the United States Court of Appeals for the Eleventh Circuit certified
the question to the Georgia Supreme Court.""2

The supreme court upheld the doctrine of caveat emptor in holding
that the plaintiffs had sufficient opportunity to ascertain the true situa-
tion but did not do so and that, therefore, plaintiffs could not rely on the
information given by seller's real estate agent. 63

In Fincher v. Bergeron,64 the court of appeals addressed whether pas-
sive concealment of defects in a house constituted fraud in the sale of real
estate. 6 ' In Fincher plaintiffs purchased the house from defendant in
June 1986. Prior to plaintiffs' purchase of the house, defendant super-
vised extensive remodeling of the house. Plaintiffs inspected the house,
yet did not observe any condition which would indicate that major de-
fects existed. After the transaction closed, plaintiffs discovered numerous
defects in the utility systems and structural integrity of the house. Plain-
tiffs brought suit seeking damages, claiming that defendant fraudulently
induced them to purchase the house that appeared to be in good condi-
tion, but which was actually in substandard condition. 6

The court of appeals stated:

"[F]raud in the sale of real estate may be predicated upon a wilful mis-
representation, i.e., the seller tells a lie; upon active concealment whe[n]
the seller does not discuss the, defect but takes steps to prevent its dis-
covery by the purchaser; and thirdly a passive concealment whe[n] the
seller does nothing to prevent the discovery but simply keeps quiet about
a defect which though not readily discernible, is known to the seller. 1 7

The court stated that the rule of caveat emptor has changed so that a
builder seller now has a duty to disclose a defect which he knows of,
which the purchaser is ignorant of, and which probably would affect the
decision of the purchaser to close the transaction."6 8 The court found that
defendant had resided on the property for ten years, had supervised a
major renovation on the dwelling house, and had repaired the plumbing
in the house two or three years prior to the sale. 6 9 This evidence was
sufficient to bring into question defendant's claim of ignorance as to the

162. Id. at 849-51, 388 S.E.2d at 696-97.
163. Id. at 852, 388 S.E.2d at 697.
164. 193 Ga. App. 256, 387 S.E.2d 371 (1989).
165. Id. at 258, 387 S.E.2d at 373.
166. Id. at 256-58, 387 S.E.2d at 372-73.
167. Id. at 258, 387 S.E.2d at 373 (quoting Mulkey v. Waggoner, 177 Ga. App. 165, 166,

338 S.E.2d 755, 756 (1985) (citing Wilhite v. Mays, 140 Ga. App. 816, 232 S.E.2d 141
(1976))).

168. Id. (citing Wilhite v. Mays, 140 Ga. App. 816, 232 S.E.2d 141 (1976)).
169. Id. at 258-59, 387 S.E.2d at 373.
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defect, and, therefore, the jury verdict in favor of plaintiff was justified.'7 0

The court may have felt that, in view of the seller's extensive renovations,
the seller was in reality a builder seller and thus subject to the passive
concealment exception to the doctrine of caveat emptor.

In Swiedler v. Ferguson,' the court of appeals appeared to stabilize
the doctrine of caveat emptor by refusing to allow a cause of action
against a nonbuilder seller when the buyer was not overtly or passively
misled.'7 2 In Swiedler purchaser sued seller for fraud, breach of contract,
and negligence in connection with the purchase and sale of a farmhouse,
alleging certain defects in the construction and condition of the premises.
The jury returned a verdict in favor of the seller on the fraud and breach
of contract counts, but returned a verdict in favor of the purchaser on the
issue of negligence. The trial court issued a judgment notwithstanding the
verdict striking the award on the grounds that the negligence verdict re-
turned against the seller was not supported by law, because the seller had
not built the house.'7 3

The court in Swiedler analyzed its prior decision in Holmes v.
Worthey, 7 4 in which the court of appeals allowed a cause of action for
negligence against a builder seller because the builder seller was in the
business of building and selling dwellings and was therefore in direct po-
sition of responsibility for the existence of any defects.' 7 The supreme
court in Holmes acknowledged the limitations placed upon a cause of ac-
tion for passive concealment by noting that the existence of a negligence
claim against a builder seller depends upon a comparison of the knowl-
edge and expertise of the builder seller with that of the purchaser. '6 The
court of appeals in Swiedler, therefore, refused to extend the builder
seller liability authorized by Holmes to the homeowner seller.'77 The
court of appeals concluded that it was "inappropriate to found a cause for
negligence on mere defective or inadequate conditions in a 'used' house,
about which the buyer was not overtly or passively misled. Caveat
emptor is still the general rule.'18

In Brooks v. Boykin,' 7 plaintiff purchaser sued defendant seller seek-
ing either to recover damages for breach of a contract for the sale of land

170. Id. at 259, 387 S.E.2d at 373.
171. 195 Ga. App. 364, 393 S.E.2d 456 (1990).
172. Id. at 366, 393 S.E.2d at 458.
173. Id. at 364-65, 393 S.E.2d at 457.
174. 159 Ga. App. 262, 282 S.E.2d 919 (1981), aff'd, 249 Ga. 104, 287 S.E.2d 9 (1982).
175. 195 Ga. App. at 365, 393 S.E.2d at 457 (analyzing Holmes, 159 Ga. App. at 271-72,

282 S.E.2d at 926).
176. 249 Ga. at 106, 287 S.E.2d at 11.
177. 195 Ga. App. at 365, 393 S.E.2d at 458.
178. Id. at 366, 393 S.E.2d at 458 (emphasis added).
179. 194 Ga. App. 854, 392 S.E.2d 46 (1990).

[Vol. 42



REAL PROPERTY

or to obtain specific performance of the contract. In Brooks the parties
entered into a contract for the sale of land owned by defendant. When
the survey of the parcel established that it contained approximately seven
acres more than defendant thought, defendant refused to close the sale.
Although plaintiffs counsel notified defendant's counsel that plaintiff was
ready and willing to close the sale at the contract price, defendant refused
to close. Defendant's real estate agent then refunded plaintiff's escrowed
earnest money deposit, and plaintiff negotiated the refund check.i4

On appeal plaintiff maintained that the trial court erred by granting
defendant's motion to dismiss because the evidence established a valid
and binding contract between the parties.18 1 The court of appeals found
that if a claimant's actions are inconsistent with his or her rights under
the contract, he is barred from any right to sue under the contract.' 8 The
court found that plaintiff's cashing of the refund check was sufficient to
show that plaintiff intended to walk away from the contract, which was
rescinded by the sending and cashing of the refund check.'8 3 The decision
in Brooks clearly indicates that a party seeking to obtain specific per-
formance of a contract should not accept a refund of the earnest money.

XII. LAND LINES AND BOUNDARIES

In Kendall v. Curtis,'84 the court of appeals addressed the establish-
ment of a boundary line by acquiescence. In Kendall appellant removed
fences that appellees had erected, contending that the fences were on ap-
pellant's property. Appellees filed suit, and the jury returned a verdict in
favor of appellees finding the boundary line to be as appellees contended.
On appeal appellant contended that there was no evidence showing that
the boundary line in question was uncertain or unascertained, and there-
fore, a jury charge on the issue of acquiescence with respect to disputed
boundary line cases was improper.186

The court reasoned that

"[a] boundary line which is [disputed], uncertain or unascertained may
be established either (a) by oral agreement, if the agreement is accompa-
nied by actual possession to the-line or is otherwise duly executed or (b)
by acquiescence for seven years as provided in [O.C.G.A. § 44-4-6]. A line
is uncertain or unascertained if its location on the ground is unknown
even where the line is clearly described in the deeds .... A line may

180. Id. at 854-55, 392 S.E.2d at 46-47.
181. Id. at 855, 392 S.E.2d at 47.
182. Id.
183. Id. at 855-56, 392 S.E.2d at 47.
184. 194 Ga. App. 37, 389 S.E.2d 550 (1989).
185. Id. at 37-38, 389 S.E.2d at 550-51.
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not be established by acquiescence unless there is some [dispute] over
the location of the line as a result of which a boundary is established in
which the landowners subsequently acquiesce."'"

After reviewing the applicable law, the court found the boundary line
in question had been disputed. As a result of the dispute, the parties es-
tablished a boundary line upon which appellees erected a fence, and ap-
pellant had acquiesced in the boundary for thirteen years. Therefore,
there was sufficient evidence of appellant's acquiescence and a charge on
acquiescence was proper.1 8

7 The court further held that the charge on ac-
quiescence was proper even though each party's deed described the prop-
erty line.1 88

XIII. ENVIRONMENTAL MATTERS

In Fleet Finance, Inc. v. Lawyers Title Insurance Corp.,'89 the United
States District Court for the Northern District of Georgia addressed the
issue of whether a lender may recover under a title policy for unmarket-
able title caused by hazardous waste on the property. In Fleet Finance,
the lender, prior to foreclosure, discovered that the property securing its
loan had a hazardous waste problem and was listed on the National Pri-
orities List of the Environmental Protection Agency. At trial, the lender
argued that upon foreclosure or subsequent purchase of the property, the
foreclosing or purchasing party would be liable for the cost of cleaning up
the property and, therefore, title was unmarketable.' 0 The district court
granted the title company's motion for summary judgment. The court
held that title insurance does not insure against physical defects, govern-
mental regulations, or market forces which inhibit the value of the prop-
erty. "" The court further stated that, even though the property may have
little or no value as a result of the hazardous waste, its title was marketa-
ble; therefore, the lender had no claim against the title insurance
company.

192

In United States v. Fleet Factors Corp.,'93 the Eleventh Circuit Court
of Appeals became the first federal appellate court to address whether a
secured creditor can be held liable for cleanup costs under the Compre-

186. Id. at 38, 389 S.E.2d at 551 (quoting Cothran v. Burk, 234 Ga. 460, 461, 216 S.E.2d
319, 321 (1975) (citing O.C.G.A. § 44-4-6 (1982))).

187. Id.
188. Id.
189. No. 1:88-CV-1672-HTW (N.D. Ga. Dec. 29, 1989).
190. Id., slip op. at 1-3.
191. Id., slip op. at 7-8.
192. Id., slip op. at 8.
193. 901 F.2d 1550 (lth Cir. 1990).
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hensive Environmental Response, Compensation, and Liability Act of
1980 ("CERCLA") "" without being an operator, when the lender partici-
pates in the financial management of a facility to a degree indicating a
capacity to influence the entity on treatment of hazardous waste. 96 In
Fleet Factors, the lender entered into a factoring agreement with the bor-
rower under which the lender agreed to advance funds against an assign-
ment of the borrower's accounts receivable. The borrower also granted
the lender a security interest in its real property, inventory, and fixtures.
After entering into the factoring agreement, the borrower filed bank-
ruptcy, and the factoring agreement continued with the court's approval.
Sometime thereafter the lender ceased advancing funds, and the borrower
ceased operations and began to liquidate its inventory. 96

The lender claimed its involvement with the borrower's facility was
within the parameters of the secured creditor exemption from liability as
set forth under.42 U.S.C. § 9601(20)(a).'9 7 The court found that prior to
the time of the borrower's cessation of operations, the lender's involve-
ment with the borrower's facility was within the parameters of the se-
cured creditor exemption. However, after the borrower ceased operations,
the lender became an owner operator under 42 U.S.C. § 9607(a)(2)"18 be-
cause (1) it required the borrower to establish inventory prices; (2) it
made the decisions regarding layoffs of the borrower's employees; (3) it
required the borrower to seek its approval before shipping goods to cus-
tomers; (4) it controlled the timing and destination of the shipping of the
borrower's goods; (5) it controlled access to the facility; (6) it received and
processed the borrower's tax forms; and, (7) it supervised the on-site of-
fice administrator.'9" The court held that the lender's involvement in the
management of the facility was pervasive, if not complete, and that the
lender could be liable under CERCLA2 ° After holding the lender liable,
the court established a new standard concerning the applicability of the
secured creditor exemption under CERCLA. The court stated that "the
scope of the secured creditor exemption is not determined by whether the
creditor's activity was taken to protect its security interest. What is rele-
vant is the nature and extent of the creditor's involvement with the facil-
ity, not its motive. '20 1

194. Pub. L. No. 96-510, 94 Stat. 2767 (codified principally at 42 U.S.C. §§ 9601-9675
(1988)).

195. 901 F.2d at 1550-51.
196. Id. at 1552.
197. 42 U.S.C. § 9601(20)(a) (1988).
198. Id. § 9607(a)(2).
199. 901 F.2d at 1559.
200. Id.
201. Id. at 1560.
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XIV. DEEDS

In McLemore v. Wilborn,202 the supreme court addressed the issue of
whether actual delivery of real property was necessary to accomplish a
transfer of real property.20 3 In McLemore defendant filed a quitclaim
deed purporting to transfer plaintiff's property to defendant. Plaintiff
filed an action to quiet title claiming that the property Was never con-
veyed and that the signature on the deed was a forgery. The trial court
granted plaintiffs motion for summary judgment based on its holding
that "if the deed was a 'gift to [defendant], the gift failed as an intervivos
transfer under O.C.G.A. § 44-5-80(3) because there was no actual delivery
of the home to [defendant], and no relinquishment of possession of the
home by [plaintiff], during [plaintiff's] lifetime."'20' The supreme court
reversed and held that delivery of possession of the property itself was
not required, and with respect to real property, "delivery is accomplished
by delivery of an otherwise valid deed." 10 Since defendant was in posses-
sion of the deed and testified that plaintiff had given defendant the deed,
this created a question of fact that needed to be submitted to the jury for
decision. 00

XV. ESCROWS AND ESCROw AGENTS

All too' often a lawyer, at the request of a client, will agree to hold a
sum of money in escrow pending the occurrence of a future event. Even if
the lawyer's acceptance is casual, the responsibility assumed is not. Rob-
erts v. Porter, Davis, Saunders & Churchill207 demonstrates the impor-
tance of a definitive agreement that clearly sets forth the escrow agent's
rights and duties and imposes upon the escrow agent strict compliance
with those duties.

In Churchill the court of appeals addressed whether an attorney, as an
escrow agent, improperly released escrowed funds.20 8 The purchaser and
the seller appellant agreed that a portion of the purchase price due to
appellant would be put into escrow with appellee law firm. There was no
written escrow agreement, but the parties stipulated that the funds in
question were escrowed because of a lien filed against the property and
that the escrowed funds would "be used to pay off the debt. . . if found

202. 259 Ga. 451, 383 S.E.2d 892 (1989).
203. Id. at 451, 383 S.E.2d at 892.
204. Id. (citing O.C.G.A. § 44-5-80(3) (1982)).
205. Id.
206. Id., 383 S.E.2d at 893.
207. 193 Ga. App. 898, 389 S.E.2d 361 (1989).
208. Id. at 898, 389 S.E.2d at 361.
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to be owing by defendants [appellants]."'" Appellant posted a property
bond July 29, 1983, and removed the lien in question. After the bond was
filed and the lien released, appellee voluntarily paid the lien claimant at
the purchaser's request and without the consent of appellant.2 "

The court of appeals found that appellant was entitled to the funds
placed in the escrow account and that appellee's action in paying the
funds to the lien claimant without the consent of appellant was im-
proper.2 I The court stated that the escrow agent's only purpose is to, ful-
fill the terms of the escrow agreement and that "the escrow agent has no
right to the property which he holds but is bound to treat the property
only as required by the escrow agreement and the law. '21 2

XVI. USURY

In a somewhat surprising decision, the Georgia Supreme Court in Nor-
ris v. Sigler Daisy Corp.21'3 held that a loan origination fee constituted
interest for the purposes of the Georgia criminal usury statute.2 ' In Nor-
ris the supreme court held that "jt]he origination fee on the loan in ques-
tion was clearly a fee paid for the extension of credit . . .[and therefore
was] within the scope of the word 'interest' as it is used in O.C.G.A. § 7-4-
18. ' '

215 After concluding that the origination fee constituted interest, the
court added the origination fee 'to the amount of interest due over the
term of the loan and divided this figure by the number of months in the
term of the loan. Based on these calculations, the court discovered a
monthly interest rate in excess of that permitted under O.C.G.A. § 7-4-
18.2"1 The court reasoned that since the monthly interest rate was in ex-
cess of the permissible rate set forth under O.C.G.A. § 7-4-18, the note
was illegal, and the lender must forfeit the interest due under the note.217

Perhaps the most surprising element of the decision in Norris is the
supreme court's application of the criminal usury statute in lieu of the
civil usury statute218 in a civil action. Under the civil usury statute, a loan
origination fee is not considered interest.2 1'9 Applying the criminal usury

209. Id. at 898-99, 389 S.E.2d at 362 (emphasis in original).
210. Id. at 902, 389 S.E.2d at 365.
211. Id.
212. Id. at 901, 389 S.E.2d at 364.
213. 260 Ga. 271, 392 S.E.2d 242 (1990).
214. Id. at 273, 392 S.E.2d at 243 (citing O.C.G.A. § 7-4-18 (1989)).
215. Id. at 272-73, 392 S.E.2d at 243.
216. Id. at 273, 392 S.E.2d at 243-44; O.C.G.A. § 7-4-18 (1989).
217. 260 Ga. at 273, 392 S.E.2d at 244.
218. O.C.G.A, § 7-4-2 (1989).
219. Id. § 7-4-2(3).
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statute, however, the court reasoned that the origination fee was paid for
the extension of credit and must, therefore, be considered interest2 20

XVII. TITLE INSURANCE

In Lynburn Enterprises, Inc. v. Lawyers Title Insurance Corp.," the
court of appeals addressed whether plaintiffs title insurance policy in-
sured against loss due to a defective survey.2 2 In Lynburn plaintiff pur-
chased two tracts of land, and defendant issued to plaintiff a title insur-
ance policy that did not contain an exception for defects in the survey.
After closing, plaintiff discovered that the eastern and western bounda-
ries of the property were shorter than described in the deed, and thus,
plaintiff had acquired less acreage than originally anticipated. Plaintiff
brought suit seeking to recover the proceeds of the insurance policy. Fol-
lowing discovery, defendant moved for summary judgment, and the trial
court granted defendant's motion.2 3 In affirming defendant's summary
judgment, the court of appeals found that plaintiff acquired exactly what
it had bargained for because the southernmost points of the eastern and
western boundary lines were fixed by an ascertained boundary.22 The
court stated that "[tihe mere fact that the length of the call lines did not
meet plaintiffs expectations is of no consequence. '

On appeal plaintiff relied on U.S. Life Title Insurance Co. v. Hutsel 22

for the proposition that the title policy insured the length of the bound-
ary lines and the legal description. The court of appeals found that Hut-
sell, in which the title company's agent affirmatively insured the survey,
was inapplicable to Lynburn because in Lynburn the policy was silent
regarding defects in the survey and, therefore, did not insure against such
risks

217

The court in Lynburn did not mention whether the title insurance pol-
icy contained the exception normally found in policies insuring acreage
tracts.228 Therefore, it is impossible to determine whether the presence or
absence of that exception affected the result.

220. 260 Ga. at 272-73, 392 S.E.2d at 243 (citing O.C.G.A. § 7-4-18 (1989)).
221. 191 Ga. App. 710, 382 S.E.2d 599 (1989).
222. Id. at 710, 382 S.E.2d at 599.
223. Id., 382 S.E.2d at 599-600.
224. Id. at 711, 382 S.E.2d at 600.
225. Id.
226. 164 Ga. App. 443, 296 S.E.2d 760 (1982).
227. 191 Ga. App. at 711, 382 S.E.2d at 600.
228. This exception states that no insurance is afforded as to the exact amount of acre-

age contained in the subject property.
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XVIII. MISCELLANEOUS JUDICIAL DEVELOPMENTS

A non-Georgia decision that has caused distress within the Georgia
lending community is Levit v. Ingersoll Rand Financial Corp.22 9 In this
potentially far-reaching decision, the court granted a bankruptcy trustee
the right to recover payments received by a non-insider lender within the-
one-year preference period usually reserved for insiders, because the loan
was guaranteed by an insider of the corporate debtor.230

The Bankruptcy Reform Act of 197831 permits a trustee to recover
preferential transfers made within one year before the date of filing of the
bankruptcy petition if the payment is made to an insider.232 An insider
may be a director, officer, person in control of a. corporate debtor, or the
relative of any such party.233 In Levit the Seventh Circuit held that an
inside guarantor is responsible for payment of the debtor's obligations
and may seek reimbursement from the debtor for payments made
thereon. The guarantors, therefore, are creditors of the debtor. The
debtor's payments to lenders holding insider guarantees are transfers to
or for the benefit of creditors and may be attacked as preferential under
the Bankruptcy Code.2 3'

Although this survey is not the appropriate place for a detailed discus-
sion of Levit, it should be noted that other federal circuit courts are
adopting the Levit holding, and Levit may soon become the law of the
land. 235 The decision in Levit obviously increases the risk associated with
guaranties. Therefore, the common practice of obtaining guaranties from
those owning or controlling a borrower now poses additional preference
risks that may outweigh the value of the guaranty. Until such time as the
rule in Levit is changed by statute or judicially reversed, lenders should
carefully structure lending arrangements in order to avoid the Levit
problem.

XIX. LEGISLATIVE DEVELOPMENTS

During this survey period, the Georgia General Assembly enacted a va-
riety of important laws. Perhaps the most significant legislation pertain-
ing to real property law enacted during the survey period is .House Bill

229. 874 F.2d 1186 (7th Cir. 1989).
230. Id. at 1200-01 (as compared to the ninety-day preference for non-insiders).
231. Pub. L. No. 95-598, 92 Stat. 2549 (codified as amended at 11 U.S.C. §§ 101 to

151326 (1988)).
232. 11 U.S.C. § 547(b)(4)(B)(i) (1988).
233. Id. § 101(25).
234. 874 F.2d at 1194-95.
235. See, e.g., Manufacturers Hanover Leasing Corp. v. Lowrey, 892 F.2d 850 (10th Cir.

1989).
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796.236 House Bill 796 authorizes counties and municipalities that have
adopted a comprehensive plan to impose development impact fees as a
precondition to approval of development. The purpose of House Bill 796
is to:

(1) Ensure that adequate public facilities are available to serve new
growth and development; (2) Promote orderly growth and development
by establishing uniform standards by which municipalities and counties
may require that new growth and development pay a proportionate share
of the cost of new public facilities needed to serye new growth and devel-
opment; (3) Establish minimum standards for the adoption of develop-
ment impact fee ordinances by municipalities and counties; and (4) En-
sure that new growth and development is required to pay no more than
its proportionate share of the cost of public facilities needed to serve new
growth and development and to prevent duplicate and ad hoc develop-
ment exactions.

23 7

House Bill 796 provides that "[d]evelopment impact fees shall be calcu-
lated [and imposed] on, the basis of [service areas and] levels of service
for public facilities that are adopted in the municipal or county compre-
hensive plan that are applicable to the existing development as well as
the new growth and development. ' '23 8 House Bill 796 proyides that the
development impact fee shall not be collected prior to the issuance of a
building permit authorizing construction of a building; however, develop-
ment fees for public facilities may be collected at the time of approval for
a development that authorizes site construction or an improvement that
requires public facilities. 39 Further, House Bill 796 provides for the es-
tablishment of local development impact fee advisory committees that as-
sist and advise the governing body of .the municipality or county with
regard to the adoption of a development impact fee ordinance.140 Finally,
House Bill 796 provides that any municipality or county which adopts the
development impact fee ordinance shall provide for refunds in accordance
with the provisions of the Bill.2 41

House Bill 159714 , remedies a problem encountered by many real estate
closing attorneys whereby a lender requires that it receive the executed
closing documents before placing the loan proceeds into the closing attor-

236. Georgia Development Impact Fee Act, 1990 Ga. Laws 692 (codified at O.C.G.A. §8
36-71-1 to -13 (Supp. 1990)).

237. Id. at 692-93 (codified at O.C.G.A. § 36-71-1(b) (Supp. 1990)).
238. Id. at 697 (codified at O.C.G.A. § 36-71-4(b)-(c) (Supp. 1990)).
239. Id. at 697-98 (codified at O.C.G.A. § 36-71-4(d) (Supp. 1990)).
240. Id* at 700 (codified at O.C.G.A. § 36-71-5 (Supp. 1990)).
241. Id. at 701-02 (codified at O.C.G.A. § 36-71-9 (Supp. 1990)).
242. Act approved Apr. 12, 1990, No. 1374, 1990 Ga. Laws 1653 (codified at O.C.G.A. 88

44-14-13, 10-1-393 (Supp. 1990)).
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ney's escrow account. House Bill 1597 requires that the lender deliver the
loan funds to the closing attorney in the form of collected funds or a ne-
gotiable instrument at *or prior to the loan closing.24 House Bill 1597 fur-
ther provides that any party violating this code section shall be liable to
the borrower in an amount equal to the borrower's damages and attor-
ney's fees and "shall pay to the borrower an amount of money equal to
$1,000.00 or double the amount of interest payable on the loan for the
first 60 days after the loan closing, whichever is greater."'2" House Bill
1597 makes it an unfair and deceptive practice for any lender to issue a
check or a draft in connection with the funding of a real estate transac-
tion in violation of the Bill.245

Senate Bill 735240 requires, as a condition for the filing and recording of
subdivision plats, that the plats show evidence of compliance with the
applicable subdivision regulations in the jurisdiction.24 7

House Bill 13492,1 creates a new uniform statutory rule against perpe-
tuities, outlines the application of the rule, and provides for exclusions
from the rule. House Bill 1349 provides expressly for the invalidity of
non-vested property interests unless certain requirements are met.2 4

1

House Bill 1349 also provides a means for the court to reform a disposi-
tion that violates the uniform rule and defines the time of creation of a
non-vested property interest or a general power of appointment.250

Senate Bill 25025" amends title 43 of O.C.G.A. by enacting sections 43-
39A-1 to -27, which creates the Georgia Real Estate Appraisers Board.5 2

House Bill 250 also requires that those who perform real estate appraisal
services on or after July 1, 1991 be registered, licensed, or certified by
that Board.253 The Bill, further provides for the issuance, renewal, and
revocation of licenses granted by the Board. In addition, Bill 250 lists
sanctions applicable to Board licensed real estate appraisers.2

14

243. Id. at 1656 (codified at O.C.G.A. § 44-14-13(d) (Supp. 1990)).
244. Id. (codified at O.C.G.A. § 44-14-13(e) (Supp. 1990)).
245. Id. (codified at O.C.G.A. § 10-1-393 (Supp. 1990)).
246. Act approved Apr. 11, 1990, No. 1366, 1990 Ga. Laws 1505 (codified at O.C.G.A. §

15-6-67 (Supp. 1990)).
247. Id. at 1506 (codified at O.C.G.A. § 15-6-67(d) (1990)).
248. Act approved Apr. 16, 1990, No. 1406, 1990 Ga. Laws 1837 (codified at O.C.G.A. §§

44-6-1, -200 to -206 (Supp. 1990)).
249. Id. at 1838 (codified at O.C.G.A. § 44-6-201 (Supp. 1990)).
250. Id. at 1839-40 (codified at O.C.G.A. § 44-6-203 (Supp. 1990)).
251. Georgia Real Estate Appraisers Licensing and Certification Act, 1990 Ga. Laws

1701 (codified at O.C.G.A. §§ 43-39A-1 to -27 (Supp. 1990)).
252. Id. at 1706 (codified at O.C.G.A. § 43-39A-3 (Supp. 1990)).
253. Id. at 1708 (codified at O.C.G.A. § 43-39A-7 (Supp. 1990)).
254. Id. at 1708-31 (codified at O.C.G.A. § 43-39A-8 to -26 (Supp. 1990)).
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House Bill 120225 amends chapter 3 of title 8 of O.C.G.A. by compre-
hensively revising the statutory provisions relating to fair housing and
discriminatory practices and incorporates much of the federal Fair Hous-
ing Amendments Act of 1988.250 House Bill 1202 prohibits discrimination
based upon a person's race, color, religion, sex, handicap, familial status,
or national origin.2 5 7 House Bill 1202 also provides for administrative
hearings and civil actions to aid in enforcement of the act.2 5 8

XX. RECOGNITION OF GEORGE PINDAR

Many of the cases reviewed for this Article cite George Pindar's Geor-
gia Real Estate Law and Procedure as authority.259 Because Georgia real
estate practitioners rely heavily upon and pay great heed to Mr. Pindar's
work, it is refreshing to observe that the Georgia appellate courts appear
to do likewise.

All of this reflects Mr. Pindar's intelligent, scholarly, and yet practical
approach to Georgia real estate practice and procedure, as set forth in his
treatise. The authors, therefore, take the pleasurable liberty of ap-
plauding the appropriate recognition given to George Pindar.

XXI. CONCLUSION

This Article has commented upon some of the more significant cases
decided and legislation enacted during the survey period. When appropri-
ate, the authors have noted the development of trends or potential
trends. While there were a few waves, mostly there were only ripples. But
the authors hope that the reader, particularly if the reader is a Georgia
real estate practitioner, will take note of both.

255. Act approved Apr. 11, 1990, No. 1303, 1990 Ga. Laws 1284 (codified at O.C.G.A. §§
8-3-200 to -223 (Supp. 1990)).

256. Pub. L. No. 100-430, 102 Stat. 1619 (codified at 28 U.S.C. §§ 2341-2342, 42 U.S.C.
§§ 3601-3631 (1988)).

257. 1990 Ga. Laws at 1288 (codified at O.C.G.A. § 8-3-202 (Supp. 1990)).
258. Id. at 1302 (codified at O.C.G.A. § 8-3-213 (Supp. 1990)).
259. G. PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE (3d. ed. 1986).
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