
Local Government Law

by R. Perry Sentell, Jr.*

In a year charged with worldwide exhilaration, the wall of sophisticated
repression crumbled and free jurisprudential passage prevailed across liti-
gational checkpoints previously fraught with the deadly terror of igno-
rance. In an atmosphere literally saturated with analytical amazement,
Georgia local government law declared its independence from stultifying
mediocrity. Laying siege to ambivalence the subject demanded high pro-
file recognition in both judicial and legislative diplomacy. On this map of
legal terrain, the cases are loosely marshalled by topic and the posted
statutes are all general ones. It would not be prudent at this juncture to
reveal more.

I. MUNICIPALITIES

A. Powers

When government acts in the name of "public good" to regulate the
conduct of private enterprise, the law is often called upon to resolve the
power face-off.' The Georgia Supreme Court's decisions in two cases of
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the survey period, arriving at contrasting results, appropriately illustrate
both context and judicial exercise.

Porter v. City of Atlanta2 originated with adoption of municipal ordi-
nances requiring towing services to post fees and to accept insurable
checks or major credit cards.' Assessing a power challenge to those mea-
sures, the court approached evaluation of municipal ordinances as "a two-
step process."' Initially determining municipal possession of general regu-
latory power over towing services, the court relied upon charter authori-
zations to regulate and license assorted trades, occupations, and profes-
sions.5 The second evaluational step propelled the court to plumb the
reasonableness of the power exercise. At this analytical juncture, the
court trained critical focus upon the subject activity's "potential for
abuse."' No "run-of-the-mill" enterprise,7 a towing service possesses legal
potential "to infringe severely on the rights of the public,"' and holds
"great advantage over the owner of the towed car." Contrarily, the ordi-
nances placed no significant burden on the towing service, and the court
pronounced them "clearly reasonable and valid." 10

The other regulatory controversy drew the court to the opposite conclu-
sion. The embattled ordinance in Lamar Advertising of South Georgia,
Inc. v. City of Albany1 promulgated specifications for all signs in the
municipality and required removal of nonconforming signs.12 Appearing

2. 259 Ga. 526, 384 S.E.2d 631 (1989), cert. denied, 110 S. Ct. 1297 (1990).
3. Defendants had been convicted of violating the'ordinances. 259 Ga. at 526, 384

S.E.2d at 632.
4. Id. "If the power exists, the court must then determine whether the exercise of

power is clearly reasonable." Id.
5. Id. at 526-27, 384 S.E.2d at 632-33. Acknowledging that municipal corporations "pos-

sess only those powers that have been expressly or impliedly granted to them," the court
characterized regulation of private enterprise as "one of the most significant and potentially
objectionable powers a municipality may exercise." Id.

6. Id. at 527, 384 S.E.2d at 633. "The greater that potential .... " said the court, "the
greater the right to exercise control and, conversely, the more benign the private activity,
the narrower the government power to control it." Id. at 527-28, 384 S.E.2d at 633.

7. Id. at 528, 384 S.E.2d at 633.
8. Id.
9. Id., 384 S.E.2d at 634. For nonpayment of a small parking fee, the court emphasized,

the towing service may tow the car, impose an involuntary fee, impress a lien, and deprive
the owner of the use of her car. Id.

10. Id. at 529, 384 S.E.2d at 634. The court rejected the challenger's additional argu-
ments that the ordinances required acceptance of something other than legal tender to dis-
charge a debt, that the term "insured" was vague, that no check was properly tendered, and
that the owner of the service could not be held criminally liable: Id. at 528-30, 384 S.E.2d at
634-35.

11. 260 Ga. 46, 389 S.E.2d 216 (1990).
12. The ordinance also imposed annual charges upon sign owners. Id. at 46, 389 S.E.2d

at 216.
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to concede municipal regulatory power over the subject,' 3 the court never-
theless took issue with the ordinance's "core" requirement of removal."
Enforcing that requirement against defendant's previously lawful signs
would work destruction of private property, the court declared,'5 thereby
triggering the constitution's mandate of "just and adequate compensa-
tion."'" Because the ordinance provided no compensation, the court pro-
nounced it a "void" exercise in municipal regulation.17

B.. Officers* and Employees

A municipal official's conduct may on occasion operate to estop the lo-
cal government itself. s Water consumers sought to utilize that precept in
City of Warner Robins v. Rushing" to justify their reliance upon the
mayor's agreement to a lower rate structure than that required by ordi-
nance.20 Reversing the court of appeals," the supreme court delineated
between "irregular" and "unauthorized" exercises of power.22 Placing the
mayor's agreement in the latter category, the court deemed it "undis-

13. "We do not quarrel with the proposition that a lawful regulation of signs is within
the police power." Id. at 47, 389 S.E.2d at 217.

14. Id. The court stressed that many of defendant's 200 existing signs, lawful under prior
ordinances, would not conform to the ordinance in issue. Id. at 46, 389 S.E.2d at 216-17.

15. Id. at 47, 389 S.E.2d at 217.
16. GA. CONST. art. I, § 3, para. 1.
17. 260 Ga. at 47-48, 389 S.E.2d at 217-18. The court continued to mark the extent of its

disapproval: "This is not to say that a city may not regulate with stringency the erection
and maintenance of signs. Indeed, under some circumstances it might be empowered to
eliminate them entirely-provided that the owners of such signs are compensated." Id. at
48, 389 S.E.2d at 217-18. Justice Benham agreed with the holding of unconstitutionality, but
refused to join in disposing of the case with "that single holding." Other issues, he main-
tained, deserved decision. Id. at 48, 389 S.E.2d at 218 (Benham, J., dissenting); see also
Fleck v. City of Atlanta, 260 Ga. 105, 390 S.E.2d 396 (1990) (invalidating municipal revoca-
tion of a business license). The court reviewed a municipal code provision authorizing revo-
cation on the basis of "any proper criterion or standard, other than prior criminal history."
Id. at 105, 390 S.E.2d at 396 (emphasis in original). The court read that provision "to give to
city officials an absolute and undirected power to revoke any business license." Id. at 105-06,
390 S.E.2d at 396. Said the court: "The term 'any proper criterion or standard' is the
equivalent of no proper criterion and no standard." Id. at 106, 390 S.E.2d at 397 (emphasis
in original).

18. For extensive treatment, see P. SENTELL, THE DOCTRINE OF ESTOPPEL IN GEORGIA Lo-
CAL GOVERNMENT LAW (1985) [hereinafter P. SENTELL, THE DOCTRINE].

19. 259 Ga. 348, 381 S.E.2d 38 (1989).
20. Id. at 348, 381 S.E.2d at 39. The municipality sought to recover the difference be-

tween what defendants paid and what they should have paid under the new rate ordinance.
Id.

21. Star Laundry, Inc. v. City of Warner Robins, 189 Ga. App. 839, 377 S.E.2d 709, revd
sub nom. City of Warner Robins v. Rushing, 259 Ga. 348, 381 S.E.2d 38 (1989).

22. 259 Ga. at 349, 381 S.E.2d at 40. The court applied the distinction required by
O.C.G.A. § 45-6-5 (1990): "Powers of all public officers are defined by law and all persons

1990]
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puted" that he possessed "no authority to lower the defendants' water
and sewer rates.123 His attempt to do so, apparently unknown by the mu-
nicipal council for approximately one year, thus constituted an ultra vires
act.2 ' That act could not estop the governing authority from collecting the
proper water charges,"9 despite defendants' reliance upon the agreement
to their detriment.26 "Detrimental reliance," reasoned the court, "is not a
factor whe[n] estoppel cannot be applied against the city as a matter of
law."

27

Offensive conduct among municipal employees may, on occasion work to
their employer's legal disadvantage. In Coleman v. Housing Authority of
Americus,28 an employee complained of her supervisor's sexual harass-
ment and charged the municipal authority with negligent hiring and re-
tention. Holding only that summary judgment was inappropriate, the
court of appeals sketched the applicable standard: "[I]f an ordinarily
careful employer acting upon the information furnished could have rea-
sonably discovered that its supervisor was inflicting emotional distress
upon its employee, the employer could be found to have negligently re-
tained the supervisor."2 9 The authority could not successfully profess ig-
norance, the court reasoned, "when the slightest investigation or merely
permitting the employee to explain would have provided" the necessary
knowledge." As for hiring, the court noted evidence of both "a perfunc-

must take notice thereof. The public may not be estopped by the acts of any officer done in
the exercise of an unconferred power." 259 Ga. at 348, 381 S.E.2d at 39.

23. 259 Ga. at 348, 381 S.E.2d at 39.

24. Id. The court said "there is no evidence the city was aware of the agreement by the
mayor for a lower rate structure for the defendants, and no evidence the council members
ratified the agreement." Id. at 349, 381 S.E.2d at 40.

25. Id. at 348, 381 S.E.2d at 39. "A governing authority may not be estopped regarding
an ultra vires act." Id.

26. Otherwise, defendants alleged, they would have taken steps to reduce their obliga-
tion under the new rate structure. Id.

27. Id. at 348-49, 381 S.E.2d at 39. The court thus affirmed the trial court's grant of
summary judgment for the municipality. Presiding Justice Clarke concurred, on the point
that defendants requested the lower rates from the mayor. Id. at 349-50, 381 S.E.2d at 40
(Clarke, J., concurring). Justice Smith dissented on the point that a jury should be permit-
ted to pass on evidence that members of the council may have consented to the mayor's
agreement, in which event the agreement itself would not have been ultra vires. Id. at 350-
51, 381 S.E.2d at 40-41 (Smith, J., dissenting).

28. 191 Ga. App. 166; 381 S.E.2d 303 (1989).

29. Id. at 170, 381 S.E.2d at 307. Although the employee never mentioned that the su-
pervisor was sexually harassing her, that fact "does not absolve the employer." Id.

30. Id. at 171, 381 S.E.2d at 307.
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tory investigation,"'" and testimony alleging the hiring officials' prior
knowledge. 2

C. Contracts

When seeking to contract for the purchase of goods and services, the
local government has traditionally encountered the problem of "indebted-
ness" 3 3 -the constitution's restriction against incurring "any new debt
without the assent of a majority of the qualified voters. 3 4 Because
"debts" result from purchase obligations extending beyond the fiscal
year, 35 local governments have long yearned for a referendum-free
alternative.

In 1988 the general assembly addressed the issue with a statute author-
izing local governments to enter into multiyear lease purchase contracts
that "terminate absolutely" at the close of the calendar year in which
executed and renewed, and which state the government's total obligation
for the calendar year of execution and renewal .3 The statute deems such
contracts not to create local government "debt" for any sum beyond the
calendar year of execution or renewal. 7

Via Barkley v. City of Rome,38 the survey period witnessed the statute's
trial by constitutionality. Plaintiff taxpayer in Barkley challenged a mu-
nicipal multiyear lease purchase contract for equipment.3 9 Plaintiff main-
tained that the contract constituted a "debt" without voter approval and
that the ameliorating statute-employed to defend the agree-

31. Id.
32. Id. at 171-72, 381 S.E.2d at 307-08. The court held this sufficient "to counter the

effort to establish as a matter of law" that the housing authority possessed no knowledge
prior to employment. Id. at 172, 381 S.E.2d at 308.

33. For early discussion of the problem, see Sentell, Some Legal Aspects of Local Gov-
ernmental Purchasing in Georgia, 16 MERCER L. REV. 371 (1965), reprinted in P. SENTELL,
STUDIES, supra note 1, at 599.

34. GA. CONST. art. IX, § 5, para. 1.
35. For the classic definition of "debt," see City Council of Dawson v. Dawson Water-

works Co., 106 Ga. 696, 32 S.E. 907 (1899).
36. O.C.G.A. § 36-60-13(a)(1), (3) (Supp. 1990). The authorized contract may be for ac-

quisition of goods, services, and supplies; it may provide for automatic renewal; and it must
retain title in the vendor until fully paid. Id. § 36-60-13.

37. Id. § 36-60-13(d). "No contract developed, and executed pursuant to this Code sec-
tion shall be deemed to create a debt of the county or municipality for the payment of any
sum beyond the calendar year of execution or, in the event of a renewal, beyond the calen-
dar year of such renewal." Id.

38. 259 Ga. 355, 381 S.E.2d 34 (1989).
39. The contract terminated automatically on the last day of the fiscal year, it could be

renewed for up to four additional terms, and the municipality could obtain title to the goods
at the end of the lease period by paying an additional amount. Id. at 355, 381 S.E.2d at 34-
35.

1990l
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ment-violated the constitution. 0 The supreme court, briefly but firmly,
rebuffed plaintiff's attacks. The statute "authorizes only those contracts
that terminate all obligation on the part of the municipality at the close
of each calendar year,""' the court reasoned, and such contracts are not
"debts" as restricted by the constitution. The agreement in issue satisfied
the statute, the court declared, and thus required no referendum
approval.2

In an attenuated sense, Department of Transportation v. City of At-
lanta4 might be viewed to involve a mandatory contract."' In the context
of a state effort to condemn municipal land,'45 the trial court directed the
parties to participate in the process of mediation.' On appeal, a majority
of the supreme court applauded dispute resolution by mediation, but held
the judge's order construable as requiring "the parties to mediate their
dispute on penalty of contempt should they fail."4 "That," the court as-
serted, "would amount to an order to settle the case which requires power
the court does not have," or "an order to do a thing (mediate) which by
its very nature must be voluntary.""' Accordingly, the court reversed the
order, but directed that "should the trial court see fit, a simple referral to
mediation consistent with this opinion be entered on the record."'49

D. Finances

A popular supplemental source of local government revenue, the "joint
county and municipal sales and use tax" is anchored in a general statute
requiring a local referendum and a negotiated agreement on distribution
of tax proceeds.60 Those agreements reflect the populations of the partici-

40. Id., 381 S.E.2d at 34.
41. Id. at 356, 381 S.E.2d at 35.
42. Id. "Since the lease agreement in the present case satisfies all the requisite provi-

sions enumerated in O.C.G.A. § 36-60-13 and, therefore, does not conflict with constitutional
limitation on new debt, the agreement is valid." Id. Justices Weltner and Hunt did not
participate in the decision.

43. 259 Ga. 305, 380 S.E.2d 265 (1989).
44. That is, a contract to negotiate a settlement.
45. In addition, private landowners had been permitted to intervene. 259 Ga. at 305, 380

S.E.2d at 266.
46. The court fixed a deadline for the parties to name their representatives. Id. at 306,

380 S.E.2d at 267.
47. Id. at 308, 380 S.E.2d at 268.
48. Id.
49. Id. "It is incongruous to say one may order another to mediate a dispute as that

violates the first premise of mediation, that it is a voluntary process. However, we hold a
trial court has the authority to refer the parties to mediation." Id. Chief Justice Marshall
and Justices Weltner and Bell dissented. Id. at 309-10, 380 S.E.2d at 268-69.

50. See O.C.G.A. §§ 48-8-80 to -95 (1982 & Supp. 1990).
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pating municipalities in a county and are subject to revision upon popula-
tion changes.5

This latter facet of flexibility gave rise to City of Winder v. Collins,52 a
municipal effort to change status based upon population increase. Sketch-
ing its perception of both statutory structure and intent, 3 the supreme
court prescribed the municipality's procedural path. Armed with official
census confirmation of a population increase, and failing at renegotiating
the original agreement, the municipality must request the state revenue
commissioner's treatment as an "absent municipality. 5 4 Upon the com-
missioner's notification to the appropriate county, the participating gov-
ernments have sixty days to renegotiate the distribution agreement. If no
new agreement is forthcoming, the commissioner must then treat the mu-
nicipality as an "absent municipality" under the old agreement. In that
capacity, the municipality receives distributed tax funds based upon its
new population."5 "If a growing qualified minority municipality is not al-
lowed to elect to become an 'absent municipality,' then it might, in effect,
be penalized merely because its population increased more rapidly than
the majority municipalities."'

E. Liability

Typically, the survey period ran the gamut in unfurling claims for mu-
nicipal liability." Typically, as well, the results were considerably mixed.
Affording the issue's most traditional presentation, Trussell Services, Inc.
v. City of Montezuma5" featured plaintiff's claim for flood damage to his
building, allegedly caused by negligent municipal maintenance of street
surfaces. Avoiding this apparent effort to invoke "street defect" responsi-
bility, the court of appeals treated the claimed damage as resulting from

51. Id. § 48-8-89. The agreement is between the county and the municipalities in the
county desiring to participate. Id.

52. 259 Ga. 570, 385 S.E.2d 71 (1989).
53. "The General Assembly intended that all qualified municipalities share proportion-

ally in the proceeds of the sales and use tax approved and paid for by their citizens." Id. at
571, 385 S.E.2d at 73.

54. Id.
55. Id. at 572, 385 S.E.2d at 73. The court stated: "Illn no event shall an 'absent munici-

pality' receive 'less than that proportion which each absent municipality's population bears
to the total population of qualified municipalities within the special district multiplied by
that portion of the remaining proceeds which are received by all qualified municipalities
within the special district.'" Id. at 571, 385 S.E.2d at 72 (quoting O.C.G.A. § 48-8-89(b)
(1982 & Supp. 1990)).

56. Id. at 572, 385 S.E.2d at 73. Justice Weltner did not participate in the decision.
57. See generally P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (4th

ed. 1988) [hereinafter P. SENTELL, THE LAW].
58. 192 Ga. App. 863, 386 S.E.2d 732 (1989).

1990]
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negligence in maintaining the drainage system and in trash removal.59 So
considered, plaintiff's action joined the long line of other failed attempts
to impress municipal liability upon "governmental functions." 0

An undeniable instance of street defect, Andrews v. City of Macon6

encompassed a. van owner's claim for damages occurring when a hole
opened in a municipal street.6 2 Considering both the rule of municipal
street responsibility 3 and the unusual occurrence, the court quickly ar-
rived at the analytical juncture of "knowledge." Thus, the municipality
must possess knowledge of the defect,! and that knowledge may be ob-
tained through either "actual notice"65 or "constructive notice."66 Con-
structive notice turns upon the defect's existence for a sufficient length of
time for reasonable municipal discovery; the issue is ordinarily one for the
jury. Forsaking the ordinary approach, the court in Andrews proclaimed
that "in the absence of any evidence as to constructive notice there is no
reasonable ground for two opinions, and thus the issue of negligence is a
matter of law, not a question of fact for the jury. '6 7 The court affirmed
summary judgment for the municipality.68

Plaintiffs' efforts at invoking an immunity exception-"inverse con-
demnation"-fared better in City of Atlanta v. Starke.9 The municipal-
ity appealed an adverse "taking" award for airport infliction of both per-
sonal and property damage. Specifically, the municipality protested the

.award as inconsistent with evidence showing an actual increase in the

59. Id. at 863-64, 386 S.E.2d at 733. Plaintiff alleged the, flood waters came from the
public streets. Id. at 863, 386 S.E.2d at 733.

60. For treatment of the function-test approach to determining liability, see P. SENTELL,
THE LAW, supra note 57, at 6-46. The court likewise rejected the "nuisance" path to munici-
pal liability: "A single isolated act of negligence not continuous or recurrent, is not sufficient
to show a negligent trespass constituted a nuisance." 192 Ga. App. at 864, 386 S.E.2d at 733.
For treatment of municipal nuisance liability, see Sentell, Municipal Liability in Georgia:
The "Nuisance" Nuisance, 12 GA. ST. B.J. 11 (1975), reprinted in P. SENTELL, STUDIES,
supra note 1, at 843; see also P. SENTELL, THE LAW, supra note 57, at 117-34.

61. 191 Ga. App. 745, 382 S.E.2d 739 (1989). For treatment of municipal street defect
liability, see P. SENTELL, THE LAW, supra note 57, at 62-117.

62. Evidence showed no hole at the location previously, no repairs at or near the site,
and no similar occurrences. 191 Ga. App. at 747, 382 S.E.2d at 741.

63. See O.C.G.A. § 32-4-93(a) (1985).
64. 191 Ga. App. at 746-47, 382 S.E.2d at 741. For treatment of "knowledge," see P.

SENTELL, THE LAW, supra note 57, at 87-100.
65. 191 Ga. App. at 747, 382 S.E.2d at 741. For treatment of "actual notice," see P.

SENTELL, THE LAW, supra note 57, at 88.
66. 191Ga. App. at 747, 382 S.E.2d at 741. For treatment of "constructive notice," see P.

SENTELL, THE LAW, supra note 57, at 91.
67. 191 Ga. App. at 747, 382 S.E.2d at 741-42 (emphasis in original).
68. Id., 382 S.E.2d at 742.
69. 192 Ga. App. 267, 384 S.E.2d 419 (1989). For treatment of the inverse condemnation

exception to municipal immunity, see P. SENTELL, THE LAW, supra note 57, at 134-43.
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property's value.70 In rejecting that contention, the court emphasized evi-
dence attributing the increase to the area's overall increasing values and
to property improvements.7 Moreover, the court added, the appraiser
also testified "to a depreciation in excess of $25,000 in the market value
of the premises caused by departures and landings over the property." 72

The court consequently affirmed the award.73

Freeman v. City of Brunswick 74 revealed yet another attempt at immu-
nity evasion-a 42 U.S.C. § 198375 complaint for violation of civil rights. 7

Although alleging municipal police mistreatment in 1985, plaintiff did not
file his complaint until 1988. 7' Affirming summary judgment for the mu-
nicipality, the court declared section 1983 claims subject to Georgia's two-
year statute of limitations. 78

Illustrating a somewhat unusual limitation upon municipal liability,
McCracken v. City of College Park79 unleashed the proscription of res
judicata. Following the superior court's dismissal of plaintiff's certiorari
from municipal suspension of a beer and wine license, plaintiff subse-
quently sued the municipality for damages.80 Holding res judicata to bar

70. 192 Ga. App. at 269-70, 384 S.E.2d at 422. The court conceded the record to show
"that appellees' property had in fact increased in value since 1981, when it apparently was
last appraised." Id. at 269, 384 S.E.2d at 422.

71. Id. The court also rejected evidence that the municipality had attempted to purchase
air rights in the area and to provide acoustical treatment of plaintiffs' houses. The court
said that "such testimony was inadmissible ... because it related to efforts by appellant to
compromise the claims against it." Id.

72. Id. "This, in our opinion, was sufficient to support appellees' contention that they
were entitled to just and adequate compensation for the property taken or damaged." Id. at
269-70, 384 S.E.2d at 422.

73. Id. at 270, 384 S.E.2d at 423. Plaintiff was less successful with "inverse condemna-
tion" in Trussell Servs., Inc. v. City of Montezuma, 192 Ga. App. 863, 386 S.E.2d 732 (1989),
involving a claim of flood damage because the municipality had made plaintiff's property a
part of the drainage system without his consent or compensation. Rejecting that contention,
the court reasoned that "'no inference can be drawn that the damage to the plaintiff's
[building] was done in order that it be used for a 'public purpose.'" 192 Ga. App. at 864,
386 S.E.2d at 733 (quoting Johnson v. City of Atlanta, 117 Ga. App. 586, 588, 161 S.E.2d
399, 400 (1968)).

74. 193 Ga. App. 635, 388 S.E.2d 746 (1989).
75. 42 U.S.C. § 1983 (1988).
76. For treatment of Georgia municipal liability under 42 U.S.C. § 1983, see P. SENTELL,

GEORGIA LOCAL GOVERNMENT LAW's ASSIMILATION OF Monell: SECTION 1983 AND THE NEW
"PERSONS" (1984) [hereinafter P. SENTELL, GEORGIA LOCAL]; see also P. SENTELL. THE LAW,
supra note 57, at 188-96.

77. 193 Ga. App. at 635, 388 S.E.2d at 747. Plaintiff alleged illegal arrest and unreasona-
ble search and seizure for drug possession. Id.

78. Id. at 635-36, 388 S.E.2d at 747.
79. 259 Ga. 490, 384 S.E.2d 648 (1989), cert. denied, 110 S. Ct. 1475 (1990).
80. 259 Ga. at 490, 384 S.E.2d at 649. Plaintiff charged the municipality with enforce-

ment of an unconstitutional ordinance. Id.
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the damage suit, the supreme court reviewed the prerequisites.8 ' Because
plaintiff's two actions complained of the same wrong, the court reasoned,
it was immaterial that they sought different relief.8 2 As for the necessary
"prior adjudication by a court of competent jurisdiction," 3 the superior
court's dismissal of certiorari was sufficient. Res judicata "does not re-
quire appellate review of a judgment before it can act as a bar to a later
action." '

On at least two occasions, the judicial focus shifted past the original
claim and fastened upon municipal reaction to the claim. Plaintiff in
Housing Authority v. Greenes5 named the housing authority a defendant
in an apartment resident's wrongful death action. The housing authority
filed a third-party complaint against the architectural and engineering
firm that designed and constructed the faulty heating system. 8 That firm
sought dismissal, in turn, because the housing authority had attached no
expert affidavit to its complaint.8 7 Viewing the proceeding against the
firm as one for "professional malpractice,"" the supreme court also
deemed a third-party complaint to constitute an "action. '" Accordingly,
the court pronounced the complaint defective in omitting an expert affi-
davit specifying a negligent act. 0

81. Id. at 491, 384 S.E.2d at 649. The court was working under O.C.G.A. § 9-12-40
(1982). 259 Ga. at 491, 384 S.E.2d at 650.

82. 259 Ga. at 491, 384 S.E.2d at 649. Thus, there was an "identity of the cause of ac-
tion." Id.

83. Id.
84. Id., 384 S.E.2d at 650.
85. 259 Ga. 435, 383 S.E.2d 867 (1989).
86. Id. at 435, 383 S.E.2d at 868. The resident allegedly died of carbon monoxide poison-

ing while living in the housing authority's apartment. The architectural and engineering
firm had furnished all professional services required for design and construction of the heat-
ing system for the housing project. Id.

87. Id., 383 S.E.2d at 867-68. The firm relied upon O.C.G.A. § 9-11-9.1: "In any action
for damages alleging professional malpractice, the plaintiff shall be required to file with the
complaint an affidavit of an expert competent to testify, which affidavit shall set forth spe-
cifically at least one negligent act or omission claimed to exist and the factual basis for each
such claim." O.C.G.A. § 9-11-9.1(a) (Supp. 1990).

88. The court observed that the practice of architecture was recognized as a profession
and that it was generally necessary to present expert evidence in actions against architects.
259 Ga. at 436, 383 S.E.2d at 868.

89. Id. at 437, 383 S.E.2d at 869. The court held a third-party complaint to come under
the definition of "action" as "the judicial means of enforcing a right." Id. The court relied
upon O.C.G.A. § 9-2-1(1) (1982).

90. 259 Ga. at 437, 383 S.E.2d at 869. The court acknowledged that the affidavit require-
ment was enacted as a part of the Medical Malpractice Reform Act of 1987, but was unwill-
ing to confine the requirement to medical malpractice actions. Id. (citing Medical Malprac-
tice Reform Act, 1987 Ga. Laws 887 (codified as amended at O.C.G.A. §§ 9-11-9.1 & 51-1-
29.1 (Supp. 1990))).
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The municipality was more successful in Stancil v. Gwinnett County,"
regarding an award of attorney fees. In Stancil plaintiff citizen feared
that the county's expressed support for a municipal downtown redevelop-
ment concept would result in altering the county courthouse grounds.2

Seeking to enjoin both municipality and county from the alteration,
plaintiff suffered both the municipality's dismissal from the case and an
award of attorney fees." On appeal the supreme court was unrelenting:
"Because there was no basis for the action against the city, and because
the appellant could have made this determination with a minimum
amount of diligence, we affirm the award of attorney fees." 9 '

F. Zoning

Local government zoning law presents few quandaries more insoluble
than that of the "fringe area." Projecting precisely that quandary, Jebco
Ventures, Inc. v. City of Smyrna95 featured a municipal refusal to rezone
plaintiffs' property to "neighborhood shopping."9' 6 Brandishing a contract
to sell contingent upon the rezoning, plaintiffs argued "significant eco-
nomic detriment" without a "substantial relationship to the public inter-
est. ' 97 Contrarily, the municipality advanced the trial court's findings of
no devaluation in plaintiffs' property as zoned, and that it "tends to be a
dividing line between properties which are almost exclusively residential
in one direction and commercially developed properties in the other
direction.""8

On balance, the supreme court elaborated, evidence of the value of land
as zoned is far more critical than its value if rezoned.9 9 Additionally, the
court emphasized, the local governing body is the appropriate forum for

91. 259 Ga. 507, 384 S.E.2d 666 (1989).
92. Id. at 508, 384 S.E.2d at 667-68. Plaintiff feared that the grounds would be used for

parking spaces around the courthouse square. Id.
93, Id. at 508-09, 384 S.E.2d at 668. The trial court found that the municipality had

"'no legal interest, property rights, or governing authority in the courthouse grounds."" Id.
at 509, 384 S.E.2d at 668.

94. Id.
95. 259 Ga. 599, 385 S.E.2d 397 (1989).
96. Id. at 599, 385 S.E.2d at 397. The rezoning would have permitted construction of a

shopping mall. Plaintiffs argued the refusal to rezone amounted to an unconstitutional tak-
ing of their properties. Id., 385 S.E.2d at 397-98.

97. Id. at 602, 385 S.E.2d at 399. There was evidence that the land's value would be
more than doubled if rezoned. Id. at 601, 385 S.E.2d at 398.

98. Id. at 600, 385 S.E.2d at 398.
99. Id. at 602, 385 S.E.2d at 399-400 (citing DeKalb County v. Chamblee Dunwoody

Hotel Partnership, 248 Ga. 186, 281 S.E.2d 525 (1981)). The court noted that "there is al-
ways an economic loss in comparing a property's value as zoned residential to its value as
zoned commercial." Id., 385 S.E.2d at 399.
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determining where the "fringe area" line should be drawn."' Here, "the
municipal governing authority has drawn that line. '" '1 Moreover, there
was evidence of substantial value as zoned, and "by providing a buffer
between commercial and residential areas, the existing zoning bears a
substantial relationship to the public interest.' ' 10

G. Authorities

The public authority is a popular entity of local government adminis-
tration. Through the creation and endeavors of authorities, local govern-
ments are enabled to pursue myriad purposes and to accomplish other-
wise unattainable goals. On occasion, however, the precise relationship
between the authority and the local government itself can work to the
latter's disadvantage. That occasion arose during the survey period.

City of Macon v. Pasco Building Systems'03 encompassed a municipal-
ity's negligence action for the collapse of an airport hangar designed and
manufactured by defendants. Before trial of the case, however, a negli-
gence action involving other damage from the collapse came to fruition in
a federal court. Prevailing defendants in the federal case were the de-
signer, manufacturer, and the municipal-county industrial authority. 0 4

According to the designer and manufacturer, the federal result operated
as res judicata against the municipality in Pasco Building Systems. , 5

The court of appeals agreed with the trial judge in accepting defend-
ants' argument.'06 Res judicata depended upon two actions between
"identical parties or their privies," sketched the court, and an "identical"

100. Id., 385 S.E.2d at 400. The court characterized as "fringe areas" that "property
which is zoned residential and which lies on the periphery of a residential zoning district,
with encroaching commercial development taking place on adjacent property .... " Id.

101. Id.
102. Id. at 603, 385 S.E.2d at 400. The court thus affirmed the trial judge's decision for

the municipality. Id. Yet another appeal from a municipal refusal to rezone involved a more
technical issue. In Rowell v. Parker, 192 Ga. App. 215, 384 S.E.2d 396,(1989), disappointed
applicants sought to recover damages from the mayor and members of the municipal council
for opposing plaintiffs' rezoning request. The trial judge dismissed the action because plain-
tiffs had named the mayor and council members as defendants rather than the municipality.
Id. at 215-16, 384 S.E.2d at 397. Reversing, the court of appeals reasoned that the municipal
charter provided that "the governing body of the city consists of the mayor and the mem-
bers of the city council." Id. at 216, 384 S.E.2d at 398.

103. 191 Ga. App. 48, 380 S.E.2d 718, cert. denied, 110 S. Ct. 85 (1989).
104. 191 Ga. App. at 48-49, 380 S.E.2d at 718-19.
105. Id. at 49, 380 S.E.2d at 718-19. The municipality countered with the argument that

the authority served only as its "financing conduit" and thus was not its privy so as to bar
its claim in this case. Id., 380 S.E.2d at 719.

106. Id. The court said that "the trial court correctly determined that [the municipality]
and the Authority were privies so as to invoke the res judicata proscription of O.C.G.A. § 9-
12-40." 191 Ga. App. at 49, 380 S.E.2d at 719.
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cause of action.'07 Accordingly, the court, inquired whether the municipal-
county industrial authority was in "privity" with the municipality and
whether the two cases involved the same issues. Characterizing the au-
thority as a municipal "agent" and "actual owner" of the collapsed build-
ing, 08 the court perceived any municipal interest in the property to be
"derived from the interest of the Authority."' 09 "Thus," the court con-
cluded, "that which is res judicata as to the Authority is res judicata as to
[the municipality]." 10 Although defendants and the authority were co-
defendants in the federal case, "the same issues of *negligence were in-
volved and the Authority as agent for the city could have raised any
claims for damages to [the city's] ownership interests.""' The court thus
affirmed the trial judge's summary judgment for defendants. " '

II. COUNTIES

A. Powers

In practice, all governments perform some. functions that strongly savor
of private enterprise. The point at which the tolerated "overlap" becomes
a prohibited "invasion" is an elusive one, however, and the search for it
continues apace.'1 3 Atlanta Metro Associated Plumbing Contractors, Inc.
v. Maloof"p 4 gave perfect illustration of the context if not of the search. In
Maloof the county established a new sewer service policy of working on
privately owned sewer lines for a fee."' - In protest of that policy, repre-
sentatives of individual plumbers challenged the county's venture as un-
authorized and constituting illegal competition with private industry. "'
Mincing few ,words, and conserving vast analytical energy, a unanimous
supreme court reversed the trial judge's denial of injunctive relief. The

107. 191 Ga. App. at 50, 380 SE.2d at 719.

108. Id.
109. Id.
110. Id.
111. Id. at 50-51, 380 S.E.2d at 720.

112. Id. at 51, 380 S.E.2d at 720.
113. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA. L. REV.

614 (1974), reprinted in P. SENTELL, STUDIES, supra note 1, at 651; Sentell, Reasoning by
Riddle: The Power to Prohibit, 9 GA. L. REV. 115 (1974), reprinted in P. SENTELL. STUDIES,

supra note 1, at 693.
114. 259 Ga. 777, 386 S.E.2d 338 (1989).
115. Id. at 777, 386 S.E.2d at 338. The county adopted a resolution announcing the pol-

icy; the proffered services included cleaning out, replacing, and installing "cleanouts." Id.
116. Id. Plaintiffs objected to the county's use of public employees and funds for work

on private property. Id.
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court declared the county's pursuit of "an independent business enter-
prise" to be "clearly ultra vires. " 17

B, Officers and Employees

The Georgia Supreme Court seized upon State v. Agan"' to impart an
instructive ethics message to local government officials. Specifically, the
court reviewed defendant's conviction of bribery for payments to county
commissioners in seeking a building height variance. 19 Assessing the in-
terplay of the two, the court was emphatic that the campaign contribu-
tion statute'2 0 in no manner diluted the bribery statute.2 ' The bribery
proscription of offers or gifts to which the official "is not entitled",2 2 cov-
ers all unauthorized offers or gifts, even those also covered by the cam-
paign contribution statute. 2 3 "Our holding means that a transfer that is a
bribe as defined by [the bribery statute] also may come within the defini-
tion of 'contribution' as contained in the [campaign contribution statute].
The fact that such a transfer must be reported [as a contribution] does
not change its character as a bribe.' 2 4

The court also rejected defendant's first amendment challenge to the
bribery prohibition.'2 The statute places no limitation upon amounts of
contributions, the court delineated, 2 ' "but, rather, restricts the purposes
for which any 'benefit, reward or consideration' may be offered or given
to, or solicited or accepted by, a public officer.' 2 7 The prohibition of

117. Id. at 778, 386 S.E.2d at 338.
118. 259 Ga. 541, 384 S.E.2d 863, cert. denied, 110 S. Ct. 1526 (1989).
119. Defendant had made the payments directly to the commissioners by checks signed

by other individuals and marked as "campaign contributions." 259 Ga. at 541, 384 S.E.2d at
864.

120. Ethics in Government Act, 1986 Ga. Laws 957 (codified as amended at O.C.G.A. §§
21-5-1 to -53 (1987 & Supp. 1990)).

121. 259 Ga. at 543-44, 384 S.E.2d at 866 (construing 1968 Ga. Laws 1249 (codified as
amended at O.C.G.A. § 16-10-2 (1988))).

122. See O.C.G.A. § 16-10-2(a)(1) (1988).
123. 259 Ga. at 544, 384 S.E.2d at 866. In this respect, the court disagreed with, and

reversed, the court of appeals' interpretation in Agan v. State, 191 Ga. App. 92, 380 S.E.2d
757 (1989). 259 Ga. at 544, 384 S.E.2d at 866-67.

124. 259 Ga. at 544 n.2, 384 S.E.2d at 866 n.2.
,125. Id. at 545-46, 384 S.E.2d at 867-68. Likewise as to void for vagueness. Id. at 544-45,

384 S.E.2d at 867.
126. Id. at 545, 384 S.E.2d at 867. The court thereby distinguished Buckley v. Valeo, 424

U.S. 1 (1976). 259 Ga. at 545, 384 S.E.2d at 867.
127. 259 Ga. at 545, 384 S.E.2d at 867 (emphasis in original). "Even assuming the First

Amendment might relate to the purposes of political transfers, it cannot be understood to
shield the bribing of a public officer." Id.
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bribery, the court impressively intoned, "does not serve to weaken free
speech. It serves to strengthen free government."'8

In two survey period episodes, criminally indicted county officials
sought shelter in alleged procedural errors. Both instances found an un-
yielding court of appeals. Tostensen v. State"29 featured a superior court
clerk's effort to obtain dismissal of his indictment for theft of county
funds. Defendant anchored his plea in alleged statutory violations: no ser-
vice of indictment prior to grand jury presentment, and no access to
grand jury proceedings. 130 The court acknowledged existence of the
hoisted statute, but emphasized its limitation of coverage to "state offi-
cials.'' s

3 Because the constitution expressly classifies superior court clerks
as "county officers,"'' the court reasoned, they do not enjoy the grand
jury dispensations.

133

In State v. Sutherland,13" a county commissioner sought to quash his
criminal indictment, charging the assistant district attorney's disqualifi-
cation for personal interest."3 The interest allegedly existed by reason of
the district attorney's prior lawsuit seeking to enjoin the commissioners
from cutting his budget.'" In response, the court proceeded to delineate
the two actions. Assuming the assistant district attorney's financial inter-
est in the prior civil case,' 3

7 that case possessed "no factual connection
whatsoever" to defendant's criminal prosecution. 38 Even assuming the
assistant district attorney was "a partisan" in the criminal action, he had
not been shown to be a disqualified partisan."'3 The court was adamant:
"[Tihe mere filing of [the district attorney's] civil action against the
members of the Board in their official capacities is no basis for affording
[defendant] complete immunity from prosecution by any and all of [the

128. Id. at 546, 384 S.E.2d at 868.
129. 190 Ga. App. 423, 379 S.E.2d 9 (1989).
130. Id. at 423, 379 S.E.2d at 10. These rights are afforded by O.C.G.A. § 45-11-4 (1990).

For treatment of this statute, its ramifications, and the court decisions construing it, see
Sentell, Georgia Local Government Officials and the Grand Jury, 26 GA. ST. B.J. 50 (1989).

131. 190 Ga. App. at 423-24, 379 S.E.2d at 10 (construing O.C.G.A. § 45-15-11 (1990)).
132. GA. CONST. art. IX, § 1, para. 3.
133. 190 Ga. App. at 424, 379 S.E.2d at 10-11. The court affirmed the trial judge's denial

of defendant's motion to dismiss. Id., 379 S.E.2d at 11.
134. 190 Ga. App. 606, 379 S.E.2d 580 (1989).
135. Id. at 606, 379 S.E.2d at 580. The commissioner was indicted for embracery. Id.
136. Id., 379 S.E.2d at 580-81. In that action, the district attorney had alleged that de-

fendant commissioner had a "personal vendetta" against his office and was responsible for
the proposed budget cut. Id., 379 S.E.2d at 580.

137. The assistant district attorney testified that his salary would be reduced under the
proposed budget cut. Id., 379 S.E.2d at 581.

138. Id. at 607, 379 S.E.2d at 581.
139.. Id.

19901 373
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district attorney's] employees for such unrelated crimes as [defendant]
allegedly committed .. .in his individual capacity."140

The period also unfolded the entirely typical litigation of workers' com-
pensation coverage, but from an unusual perspective." State v.
Goolsby "" encompassed an attorney's claim to compensation benefits as
the county's "special counsel" for investigating the sheriff's possible crim-
inal activity.14 3 On appeal from findings below that claimant was not an
"independent contractor,' ' 4 the court of appeals manifested intense divi-
siveness.M To a bare majority of the court, the record revealed "undis-
puted evidence" for reversal. ""' Although claimant suffered injury while
working for the county and served at the county's "pleasure," the major-
ity found critical offsetting evidence. Thus, claimant had ,continued his
private law practice, his county employment was not, full time, his "spe-
cial counsel" appointment was for only one investigation, and he was
granted independence in that assignment. The court held claimant an in-
dependent contractor "as a matter of law,'' and therefore entitled to no
workers' compensation benefits. 4

Finally, the supreme court found a unique context for reiterating its
view on the "motives and intent" of local government officials.' " Doyal v.
Fulton County'50 presented a landowner's challenge to the trial judge's
conduct of zoning litigation.' 5' Specifically, plaintiff attacked the judge's
failure to require the courtroom appearance of the county commissioners.
Frowning upon the commissioners' "disregard" for plaintiff's lawful sub-

140. Id. The court thus reversed the trial judge's grant of defendant's motion to quash.
Id. at 608, 379 S.E.2d at 582.

141. See generally Sentell, Workers' Compensation in Georgia Municipal Law, 15 GA.
L. REv. 57 (1980), reprinted in P. SENTELL, ADDITIONAL STUDIES, supra note 1, at 487.

142. 191 Ga. App. 161, 381 S.E.2d 299 (1989).
143. Claimant was appointed by the district attorney in anticipation of his own disquali-

fication to conduct the investigation. Claimant was injured in an automobile collision while
engaged in his employment as special counsel. Id. at 161, 381 S.E.2d at 299-300.

144. This had been the conclusion of the Administrative Law Judge, the full Board, and
the siperior court. Id. at 162, 381 S.E.2d at 300.

145. The court's membership split five to four, with Chief Judge Carley writing the ma-
jority opinion. Id. at 161, 381 S.E.2d at 299.

146. Id. at 164, 381 S.E.2d at 301.
147. Id. The court viewed the claimant as an independent contractor in the practice of

law who accepted the county as one of his clients. Id.
148. Presiding Judge Deen, joined by Presiding Judges.McMurray and Banke and Judge

Pope, dissented on grounds that the court's review was on an "any evidence" basis, and that
"ample evidence" supported the decisions below. Id. at 165, 381 S.E.2d at 302.

149. For treatment of the issue, see Sentell, "Motive" and "Intent" in Statutory Inter-
pretation: Their Role in Georgia Local Government Law, URBAN GA., Jan.-Feb. 1989, at 9.

150. 259 Ga. 482, 384 S.E.2d 390 (1989).
151. Plaintiff's primary challenge went to the county's denial of his application for re-

zoning. Id. at 482, 384 S.E.2d at 391.

[Vol. 42



LOCAL GOVERNMENT LAW

poenas, the court nevertheless refused reversal.' Except for "fraud or
bad faith,"'153 the court asserted, "[tihe motives of a zoning board are not
. . . open to inquiry on judicial review."'0 4

C. Regulation

In local government's regulatory sphere, eternal tension surfaces be-
tween the concept of "ascertainable standards" and that of "unbridled
discretion.'"" If the government's system of regulation is insufficiently
structured, the latter concept Will invalidate the effort.

The role of regulatory referee is one of the law's most routine, yet
unenviable, assignments. It is to the law, nevertheless, that both chal-
lenger and local government must look for the judgment call on whether
the standards are "ascertainable" or the discretion "unbridled."''0 6

Crymes Enterprises, Inc. v. Maloop 7 unfolded one of the period's most
appropriate illustrations of the scenario. Plaintiff sought mandamus re-
quiring the county commissioners' issuance of a landfill permit under an
ordinance requiring that "traffic routes and entrances to this facility must
be reviewed and approved by the director of public works."''0 Plaintiff
charged the county administrator's addition of a condition to the ordi-
nance by considering "general road conditions" and determining them in-
adequate. 5 ' Affirming rejection of that charge, the supreme court deemed
road conditions "a necessary and proper consideration" in reviewing
"traffic routes and entrances" under the ordinance. 00 On grounds the
plaintiff "ha[d] not demonstrated that the County Development Direc-
tor's decision was not based on objective criteria as required by the ordi-
nance,"'' the court denied the mandamus.16 2

1 152. Id. The court held that the commissioners were not required to appear in court and
testify. Id.

153. The court defined the necessary bad faith as a direct or indirect financial interest in
outcome, and observed that plaintiff's counsel had expressly denied such a contention. Id.

154. Id.
155. For treatment of that tension, see Sentell, Local Government Regulation: "Ascer-

tainable Standards" vs. "Unbridled Discretion," GA. COUNTY Gov., Dec. 1989, at 19; 1 GMA
INFO. SERIES 1 (Jan. 1990); see also Sentell, Local Government Law and Liquor Licensing: A
Sobering Vignette, 15 GA. L. REY. 1039 (1981), reprinted in P. SENTELL, ADDITIONAL STUDIES,

supra note 1, at 283.
156. See supra note 155 and accompanying text.
157. 260 Ga. 26, 389 S.E.2d 229 (1990).
158. Id. at 27, 389 S.E.2d at 230.
159. Plaintiff's argument had been rejected by the county board of appeals, the county

commissioners, and the trial court. Id. at 26-27, 389 S.E.2d at 229-30.
160. Id. at 27, 389 S.E.2d at 230.
161. Id. Justices Smith and Bell dissented. Id.
162. Id. For extensive treatment of the remedy of mandamus in the local government

context, see P. SENTELL, MISCASTING MANDAMUS IN GEORGIA LOCAL GOVERNMENT LAW (1989).
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The county enjoyed less regulatory success in Jim West Housemovers
v. Cobb County,""' an attempt to enjoin defendant from moving houses
through the county. The court rebuffed that effort by invoking the doc-
trine of estoppel by judgment." 4 The court recounted that some three
months earlier the county had failed in its criminal prosecution of de-
fendant in the magistrate's court of another county.65 That unappealed
judgment was "conclusive and binding on the parties in every other
court,""66 and the county was estopped to relitigate the same issues in
this civil proceeding. 16 7 The court perceived "finality" as "the goal and
the essence" of estoppel.' The doctrine could not be evaded in this "at-
tempt to question the validity of the Magistrate's ruling without going
through the proper appeals process.'"69 The court, therefore, reversed the
trial judge's grant of the injunction. 70

D. Openness

Two episodes within the appropriate time frame tested the limits of
Georgia's statutory requirements that seek to cast "sunlight" into the
process of local government.' 7' On both occasions, the supreme court's
conclusions favored the sought publicity.17 2

In Parker v. Lee, 1 3 a prisoner invoked the Open Records Act"14 to ob-
tain access to his criminal investigatory files, stressing the affirmance on
appeal of his murder conviction and death sentence.7M Defendants, a

163. 259 Ga. 314, 380 S.E.2d 251 (1989).
164. O.C.G.A. § 9-12-40 (1982). For extensive treatment of estoppel in the context of

local government, see generally P. SENTELL, THE DOCTRINE, supra note 18.
165. 259 Ga. at 314, 380 S.E.2d at 251. That court declared state law superseded the

county's regulations, which are therefore void. Id.
166. Id. at 315, 380 S.E.2d at 252.
167. Id. The county's regulations had provided for both criminal and civil sanctions.

Having failed to enforce them criminally, the court said, the county could not then enforce
them with this civil proceeding. Id.

168. Id. at 314, 380 S.E.2d at 251. "[Tihe term itself connotes a stopping, a finish, a
conclusion-affording literal expression of legal exasperation .... In modern (however in-
elegant) vernacular, the doctrine proclaims: 'Enough already, shut up and suffer.'" P.
SENTELL, THE DOCTRINE, supra note 18, at 1-2.

169. 259 Ga. at 314, 380 S.E.2d at 252.
170. Id. Chief Justice Marshall dissented.'Id. at 316, 380 S.E.2d at 253.
171. For the term in context, see L. BRANDEIS, OTHER PEOPLE'S MONEY 62 (1933).
172. For background, see Sentell, The Omen 'of "Openness" in Local Government Law,

13 GA. L. REV. 97 (1978), reprinted in P. SENTELL, ADDITIONAL STUDIES, supra note 1, at 367.
173. 259 Ga. 195, 378 S.E.2d 677 (1989).
174. Act approved Feb. 27, 1959, No. 83, 1959 Ga. Laws 88 (codified as amended at

O.C.G.A. §§ 50-18-70 to -75 (1990)).
175. Plaintiff desired the files for assistance with his petition for habeas corpus. 259 Ga.

at 196, 378 S.E.2d at 678.
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county sheriff and a district attorney, resisted release of the files, relying
upon the reversal of plaintiff's concurrent rape conviction and the state's
opportunity for retrial. Consequently, defendants maintained, the files
fell within a statutory exception for records relating to a "pending inves-
tigation or prosecution.' 7  Proclaiming that a private individual is enti-
tled to the same right of access as a news organization, the court rejected
defendants' position.'" Expressly engaging a "narrow" construction,17

the court interpreted "pending prosecution" as "imminent adjudicatory
proceedings of finite duration." 79 Marking an absence of evidence that
plaintiff "would be prosecuted in the near future,"' 80 the court held de-
fendants deficient in showing an "imminent proceeding" on plaintiff's
rape charge.''

Another unsuccessful tender of the "on-going criminal investigation"
exception appeared in Kilgore v. R.W. Page Corp.' In Kilgore a county
coroner claimed power to convene a closed inquest, analogizing to a
judge's duty to assure a fair trial.' Rejecting the analogy," 4 a unanimous
court focused upon the access argument advanced by plaintiff newspaper
publisher. Declaring both the Open Records Act'8 and the Open Meet-
ings Law8 s applicable, the court remanded the case for consideration
under those statutes. '87

'176. O.C.G.A. § 50-i8-72(a)(4) (1990).
177. 259 Ga. at 199, 378 S.E.2d at 681.
178. Id. at 197-98, 378 S.E.2d at 679-80. The court emphasized that the statute itself

counselled such construction for the exceptions. O.C.G.A. § 50-18-72(g) (1990).
179. 259 Ga. at 198, 378 S.E.2d at 680.
180. Id. at 198-99, 378 S.E.2d at 680. The court noted that two years had elapsed since

the reversal of the rape conviction, and that the rape charge could remain pending for the
indeterminate duration. Id.

181. Id. at 199, 378 S.E.2d at 680. The court thus reversed the trial judge's determina-
tion to the contrary and remanded the case. Id. Chief Justice Marshall and Justice Smith
dissented, arguing that "[a]s long as the state is free to retry [plaintiff] for rape, the investi-
gation and prosecution cannot, by any interpretation, be 'final or otherwise terminated.'"
Id. at 200, 378 S.E.2d at 681.

182. 259 Ga. 556, 385 S.E.2d 406 (1989).
183. Id. at 556, 385 S.E.2d at 406. The coroner drew the analogy from language in R.W.

Page v. Lumpkin, 249 Ga. 576, 292 S.E.2d 815 (1982).
184. The court said that at an inquest there is no defendant, and there is no trial "in the

sense of an adversarial proceeding that is empowered to fix rights and duties, or to deter-
mine guilt and innocence." 259 Ga. at 557, 385 S.E.2d at 407.

185. Act approved Feb. 27, 1959, No. 83, 1959 Ga. Laws 88 (codified as amended at
O.C.G.A. §§ 50-18-70 to -75 (1990)).

186. Act approved Mar. 28, 1972, No. 1179, 1972 Ga. Laws 575 (codified as amended at
O.C.G.A. §§ 50-14-1 to -6 (1990)).

187. 259 Ga. at 557, 385 S.E.2d at 407. The newspaper publisher had filed the action to
prohibit the coroner from closing the inquest. Id. at 556, 385 S.E.2d at 406.
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E. Condemnation

A brief announcement of some three years ago called attention to a
possible "happening" in the law of local government condemnation. 8

The discovered movement was dramatic in nature and, even though ten-
tative, of revolutionary significance. In essence, a tiny crack had appeared
in the traditional steadfast judicial refusal to pass on the "necessity" of a
condemnation.189 Selectively, and despite protestations to the contrary,
both appellate courts were engaged in the innovation. Increasingly, both
tribunals were hoisting a long-dormant and elusive "bad faith" limitation
upon historically unfettered local government discretion. 9 ' The an-
nouncement could only state its case and issue an analytical alert for fu-
ture development.

That development unfolded during the period under scrutiny in the
context of Brannen v. Bulloch County.191 Plaintiff condemnee in Bran-
nen challenged the county's condemnation of his property for rerouting
an existing dirt road around a lumber company. 92 In justification, the
county's evidence demonstrated the bad condition of the road through
the lumber company premises, 19 the company's inconvenience if the ex-
isting road's conditions were corrected, 94 the company's payment of all
condemnation expenses, 98 and the public's free accessibility to the re-
routed road. Once again the lightning of limitation struck and the court
of appeals rejected the county's justifications.'

The court's opinion was at pains to acknowledge that the condemnor's
determination on necessity was ordinarily not open to question, that the

188. Sentell, Condemning Local Government Condemnation, 39 MERCER L. REV. 11
(1987).

189. "It is difficult to detect the precise moment at which the judicial stride was broken.
In retrospect, one is tempted to pinpoint 1977, the year the court of appeals decided City of
Atlanta v. Atlanta Gas Light Co., but that can by no means be an unequivocal conclusion."
Id. at 21 (citing 144 Ga. App. 157, 240 S.E.2d 730 (1977)).

190. "It belies reasonable observation to conclude that nothing is 'happening' in the
Georgia law of local government condemnation. The context is yet selective, and the deed is
still draped in a profusion of apologetic reluctance, but the 'necessity-bad faith' precept is at
last at large." Id. at 31.

191. 193 Ga. App. 151, 387 S.E.2d 395 (1989).
192. Plaintiff relied upon O.C.G.A. § 32-3-11 (1985).
193. The court noted that much of the condition resulted from the lumber company's

free access to the road at this point, and that drainage ditches had been constructed for
other dirt roads in the county. 193 Ga. App. at 152, 387 S.E.2d at 396.
°194. The evidence showed that the company would not stop placing debris on the road

right of way and that a fence at that point would restrict the company's access to the road.
Id. at 152-53, 387 S.E.2d at 396-97.

195. The proposal to close the existing road originated with the lumber company. In-
deed, the company had attempted to purchase plaintiff's property so that the road could be
changed, but plaintiff had refused to sell. Id. at 153, 387 S.E.2d at 397.
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limitation of "bad faith" required much more than merely bad judg-
ment, 9' and that courts normally would not substitute their opinion for
that of -the county. Nevertheless, the court declared the evidence was
"pervasive and undenied" 197 that the county made its decision solely for
the benefit of the lumber company. 98 The court emphatically denied sub-
stitution of its judgment for that of the county; rather, it simply recog-
nized that the county acted with "the improper intent to benefit one pri-
vate, powerful entity" 199 merely by declaring a "public purpose."
Accordingly, the court held the trial judge in error "by not setting aside
the declaration of taking on the basis of [the county's] bad faith exercise
of its power of eminent domain." '

F. Finances

The survey period contained important financial news for local govern-
ments: The supreme court unanimously sustained the constitutionality of
the 1989 statute, Excise Taxes on Rooms, Lodgings, and Accommoda-
tions.""1 The vehicle of validation, Youngblood v. State, °2 presented a
spate of attacks, and the court handled them in short order.

Anchoring the statute in the Georgia Constitution's authorization of
special taxing districts, 0 3 the court noted the statute's creation of 159
such districts, each consisting of one county less any municipality levying
the tax. 0"4 The court rejected challengers' contention that, aside from pro-
motion of tourism, the statute failed to require the tax revenue to be
spent within the district. The court held that limitation to reside within
the constitution itself.2" Second, the court was also unreceptive to an ar-
gument that the statute facilitated varying tax rates, leading to a viola-

196. It did not require, however, any ill will against plaintiffs themselves. Id. at 154-56,
387 S.E.2d at 397-99.

197. Id. at 154, 387 S.E.2d at 397.
198. Id., 387 S.E.2d at 398. Otherwise, "to maintain its road meant inconveniencing the

lumber company: the encroaching utilities would have to be shifted; the debris piles moved;
and the free access of heavy lumber company vehicles restricted to culvert crossings over the
ditches." Id.

199. Id. at 156, 387 S.E.2d at 399.
200. Id.
201. Act approved Feb. 3, 1989, No. 4, 1989 Ga. Laws 1 (codified as amended at O.C.G.A.

§§ 48-13-50 to -56 (1990)).
202. 259 Ga. 864, 388 S.E.2d 671 (1990).
203. GA. CONST. art. IX, § 2, para. 6.
204. 259 Ga. at 864, 388 S.E.2d at 672. "Within such special district, the county was

permitted to levy a tax on public accommodations." Id.
205. Id. at 865, 388 S.E.2d-at 672-73. Additionally, the court said there was no evidence

of unconstitutional expenditures. Id.
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tion of the constitution's tax uniformity clause.2 ° That clause, the court
held, required only that the tax rate be uniform within the levying dis-
trict.2 7 Third, due process and equal protection objections fared no bet-
ter. The court reasoned that the providers of public accommodations
taxed by the statute were the businesses that would directly benefit from
the financed promotion of tourism.2 0 8 Finally, the court examined a "sta-
dium funding agreement" between a county, an authority, and a munici-
pality,0 9 holding the agreement valid' under the constitution's intergov-
ernmental contracts clause.2 1 It was immaterial that the financed facility
would be located outside the taxing district, the court concluded, as long
as the funded promotion of tourism would directly benefit the district 2 12

G. Liability

The absence of county immunity in a given case by no means insures a
claimant's victory2l 3-tort law's requirements for a valid negligence ac-
tion remain long after immunity has disappeared.2 14 If evidence of this
truism is necessary, Cooper v. Baldwin County School District2 5 provides
ready example. Cooper featured a student's action against the county
school district for injuries that student received in a knife fight with an-
other student.2 10 On plaintiff's appeal of an adverse summary judgment,
the court of appeals' affirmance pivoted upon the tort prerequisite of
"duty." The court found no evidence of prior fights in the school court-
yard, no evidence of the use of knives in any previous school fight, and no

206. GA. CONST. art. VII, § 1, para. 3.
207. 259 Ga. at 865, 388 S.E.2d at 673. The court reasoned that the authorized tax was

neither a state tax nor a county tax, although the county levied the tax on behalf of the
special district. Id.

208. Id. The court also rejected an objection under the federal constitution's "Commerce
Clause," U.S. CONST. art. I, § 8, cl. 2. 259 Ga. at 866, 388 S.E.2d at 673.

209. The parties claimed power to enter this agreement under O.C.G.A. § 48-13-51(a)(5)
(1982 & Supp. 1990). 259 Ga. at 866, 388 S.E.2d at 673.

210. 259 Ga. at 867, 388 S.E.2d at 674.
211. GA. CONST. art. IX, § 3, para. 1. Accordingly, the pledge of tax revenues was not a

"debt" and required no referendum approval. 259 Ga. at 867, 388 S.E.2d at 674.
212. 259 Ga. at 867, 388 S.E.2d at 674. The court was careful to emphasize that its deci-

sion "in no way reaches or determines any issue relating to the expenditure of income from
the operation of the proposed stadium." Id.

213. For treatment of the county immunity issue, see Sentell, Georgia Local Govern-
ment Tort Liability: The "Crisis" Conundrum, 2 GA. ST. UL. REv. 19 (1986).

214. For treatment of this point in other contexts, see Sentell, Local Government Liabil-
ity Limitations: "Causation" is to Tort as "Police Power" is to Eminent Domain, URBAN

GA., Jan.-Feb. 1987, at 20.
215. 193 Ga. App. 13, 386 S.E.2d 896 (1989).
216. The trial court found that the county's liability insurance waived its immunity. Id.

at 13, 386 S.E.2d at 897.
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evidence that the courtyard was a particularly dangerous location. Essen-
tially, the court held plaintiff had simply failed to carry her burden on
defendant's breach of duty."

Section 1983 of the Civil Rights Act, 8 another immunity-free source of
county liability, carries its own baggage as well.219 Jarrett v. Butts2 ' en-
compassed a claim anchored in that Act and leveled against a county
school system. Jarrett presented a student's complaint that a teacher
photographed her against her will. 21 The court was unreceptive to plain-
tiff's claimed invasion of privacy: "'[T]he protection of a person's general
right to privacy-his right to be let alone by other people-is .. . left
largely to the law of the individual States.' ",222 Additionally, the court
proceeded, "governmental officials cannot be held liable under Section
1983. for the acts of their employees under a theory of respondeat
superior.

'221

Finally, a remaining snag for immunity-free county tort responsibility
inheres in Georgia's historic statutory mandate that "[a]ll claims against
counties must be presented within [twelve] months after they accrue or
become payable or the same are barred .... ,"224 In the survey period
case of Payne v. Blackwell,225 the supreme court discovered an important
exception to that mandate. Payne involved plaintiff's action against a
county school district for injuries plaintiff received in a collision with a
school bus. Because plaintiff failed to provide the district with timely no-
tice, applicability of the twelve-month prescription reared its counte-

217. Id. at 14-15, 386 S.E.2d at 898. "The evidence would not authorize a finding that
appellee breached a duty owed to appellant to protect her from the attack in the school
courtyard." Id.

218. Pub. L. No. 96-170, 93 Stat. 1284 (codified as amended at 42 U.S.C. § 1983 (1988)).
219. For extensive treatment of the subject, see P. SENTELL, GEORGIA LOCAL, supra note

76.
220. 190 Ga. App. 703, 379 S.E.2d 583 (1989).
221. Plaintiffs named several defendants, including members of the county school board

in their official capacities. On that issue, the court distinguished between purely ministerial
acts and discretionary acts and held that the charged negligent failure to terminate the
teacher "is a discretionary one and thus is subject to the defense of official immunity." Id. at
703-06, 379 S.E.2d at 584-86. For treatment of this issue, see Sentell, Georgia Local Govern-*
ment Officers: Rights for Their Wrongs, 13 GA. L. REV. 747 (1979), reprinted in P. SENTELL.

ADDITIONAL STUDIES, supra note 1, at 419; see also Sentell, Individual Liability in Georgia
Local Government Law: The Haunting Hiatus of Hennessy, 40 MERCER L. REV. 303 (1988).

222. 190 Ga. App. at 707, 379 S.E.2d at 587 (quoting Katz v. United States, 389 U.S. 347,
350-51 (1967)) (emphasis in original).

223. Id. (relying upon Monell v. Department of Social Servs., 436 U.S. 658 (1978)).
224. O.C.G.A. § 36-11-1 (1987). For treatment of this statute, its history and effects, see

Sentell, Claims Against Counties: The Difference A Year Makes, 36 MERCER L. REV. 1
(1984).

225. 259 Ga. 483, 384 S.E.2d 393 (1989).
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nance. 26 Reversing the court of appeals,22 7 the supreme court plumbed
the constitution to, uncover "separate and distinct" treatment of "coun-
ties, municipalities, and school districts."2 8 Observing "specific bars" en-
acted by the general assembly "to limit actions against counties and mu-
nicipalities," the court proclaimed school districts outside the protection
of those bars.22 9 Accordingly, the court held, the twelve-month notice
statute is inapplicable to county school districts,

H. Zoning

The Georgia Supreme Court opened the survey period on county zon-
ing with the announcement of several procedural strictures. In Trend De-
velopment Corp. v. Douglas County2 3 0 the court took "this opportunity to
advise bench and bar that appeals in zoning cases will henceforth require
an application. 2 3 1 Whether the appeal involves a constitutional question
(supreme court jurisdiction) or not (court of appeals jurisdiction), "it is
an appeal from the decision of a court reviewing a decision of an adminis-
trative agency" and thus requires an application for review.2 2 Second, the
court conditioned not only the defense of res judicata but all other pleas
in bar: "[W]e now hold that, just as required in a constitutional attack, a

226. The trial court denied the district's motion to dismiss for plaintiff's failure to com-
ply with the statute, and a jury found for plaintiff. Id. at 483, 384 S.E.2d at 394.

227. Banks County School Dist. v. Blackwell, 191 Ga. App. 790, 383 S.E.2d 159 (1989).
The court of appeals had reasoned as follows:

Clearly, the administration and management of a county's schools is an integral
function of the governance of the county, and claims against a county school dis-
trict affect the taxpayers of the county no less than claims arising from other gov-
ernmental functions performed by the county. For these reasons, we conclude that
a claim against a county school district constitutes a claim against the county
within the contemplation of OCGA § 36-11-1.

191 Ga. App.* at 791, 383 S.E.2d at 160.
228. The court founded this discovery upon GA. CONsT. art. IX, § 2, para. 9: "The Gen-

eral Assembly may waive the immunity of counties, municipalities, and school districts by
law." Said the court: "Our constitution treats counties, municipalities, and school districts
as separate and distinct for the purpose of waiver ... " 259 Ga. at 484, 384 S.E.2d at 394.

229. 259 Ga. at 484, 384 S.E.2d at 394.
230. 259 Ga. 425, 383 S.E.2d 123 (1989).
231. Id. at 425, 383 S.E.2d at 123. The case involved the county's denial of a rezoning

application. The court held that a denial of an application for one classification was not res
judicata as to a denial of an application for a different classification. The court said that "a
new cause of action was involved notwithstanding the fact that the parties in both suits
were identical." Id. at 427, 383 S.E.2d at 124.

232. Id. at 425, 383 S.E.2d at 123. "[W]e hold that all zoning cases appealed either to the
Court of Appeals or the Supreme Court of Georgia must hereafter come by application as of
the date this opinion appears in the Official Advance Sheets. . . ... Id. at 426, 383 S.E.2d at
124.
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party must raise any plea in bar as a defense in the initial hearing before
* the County Commissioners in order to assert it as a defense on appeal."2 33

The period's primary decision on constitutionality, Cannon v. Coweta
County, 34 focused upon an ordinance that restricts placement of manu-
factured homes to manufactured-homes parks. A majority of the supreme
court first located the challenge as one to the ordinance on its face,
thereby triggering the test of whether the measure "is substantially re-
lated to the public health, safety, morals, or general welfare."2 3 5 That test
required, in turn, that the landowner meet the initial burden of showing
"clear and convincing evidence" of invalidity.23 Plaintiff satisfied that
burden, the court concluded, by showing that a public need for manufac-
tured homes existed, that such homes are as safe and attractive as site-
built homes, that they do not devalue neighboring property, and that
they should not reduce the county's tax base. The county officials' re-
sponse admitted that a tax base sufficient to finance services exists. More-
over, the court was impressed with available steps to minimize negative
effects of the homes, as well as the ordinance's "oppressive impact" on
needy individuals.2 37 Thus, the court concluded that protection of prop-
erty values could not justify banning manufactured homes from all resi-
dential areas and that the ordinance was "arbitrary and unreasonable,
and therefore unconstitutional."2 3 8

Should a property's zoning classification be held unconstitutional, the
trial court typically orders the county to rezone to a valid classification.
County refusal to comply raises the conundrum of Cobb County v. Wil-
son,23

1 the supreme court's search for enforcement alternatives. Summa-
rily discarding the possibility of judicial reclassification,2 the court was
also unreceptive to the trial judge's declaring the subject property un-
zoned and free from all zoning restrictions. That "punishment" did not
reach the defaulting commissioners, it inflicted "a perilous condition"

233. Id. at 427, 383 S.E.2d at 125.
234. 260 Ga. 56, 389 S.E.2d 329 (1990).
235. Id. at 57, 389 S.E.2d at 330. The court distinguished this contest from one involving

a challenge of unconstitutionality "as applied," observing the latter challenge to require
plaintiff's showing of "significant detriment." Id.

236. Id. at 58, 389 S.E.2d at 331. This was a substantive due process test, the court said,
satisfied by a showing that the means adopted are reasonably necessary and not unduly
oppressive. Id. at 57, 389 S.E.2d at 331.

237. Id. at 60, 389 S.E.2d at 332.
238. Id. Justice Bell wrote the majority opinion. In dissent, Justice Hunt, joined by

Chief Justice Clarke and Justice Fletcher, charged the court with assuming the role of the
trial court in making findings of fact and urged that the case be remanded for the trial
court's performance of its job. Id. at 56-62, 389 S.E.2d at 330-33.

239. 259 Ga. 685, 386 S.E.2d 128 (1989).
240. "Under our constitution, only the governing authorities of counties and municipali-

ties have zoning powers." Id. at 686, 386 S.E.2d at 129 (emphasis in original).
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upon adjoining landowners, and it should be viewed as "the alternative of
absolute last resort."'2 4" This process of exclusion propelled the court to a
conclusion that the trial court "may use its criminal contempt powers to
punish the commissioners in their individual capacities for their defiance
of the court's lawful order. '24 2

In general, landowners found the courts unsympathetic to complaints
of county refusals to rezone. Browning v. Cobb County 43 featured that
complaint for property valuable as zoned but substantially more valuable
if rezoned.2 44 Emphasizing its "clearly erroneous" test for factual review,
the court observed findings that present zoning was consistent with the
county's land use plan and- that rezoning would drastically changethe
character of the area.2 4

5 Even assuming plaintiff's "significant detriment"
from existing zoning, the court asserted, "that detriment is outweighed by
the substantial public benefit of the present zoning classification."'24

The court reached similar conclusions in both Doyal v. Fulton
County247 and Delta Cascade Partners II v. Fulton County.2 4

1 In Doyal
the court emphasized county compliance with proper procedures, the
planning commission's recommendation of denial, and denials of four pre-
vious rezoning requests for the tract.2 49 In Delta Cascade the court held
the trial judge not clearly erroneous in finding a strong market for the
presently zoned property and the land's amenability to profitable devel-
opment.25 In both cases, the court continued its assault upon "diminu-
tion in value by failure to rezone" as insufficient to constitute "significant
detriment.""2 1

241. Id. The court feared for "the unfortunate adjoining landowners who might awaken
some morning to find their neighborhood infested with the most noxious of commercial ac-
tivities." Id.

242. Id. By reserving the declaration that the property was unzoned to a "last resort,"
the court avoided overruling City of Atlanta v. McLennan, 237 Ga. 25, 226 S.E.2d. 732
(1976), upon which the trial judge had relied. 259 Ga. at 686, 386 S.E.2d at 129.

243. 259 Ga. 430, 383 S.E.2d 126 (1989).
244. Id. at 431, 383 S.E.2d at 127. The increase was from approximately $6,000,000 to

approximately $19,000,000.
245. Id., 383 S.E.2d at 128. The court rejected plaintiff's contention that the trial judge

gave insufficient weight to its economic feasibility studies, on the ground that such studies
were subject to the judge's credibility determination. Id. at 432, 383 S.E.2d at 128.

246. Id. Presiding Justice Clarke wrote the court's opinion, and Justice Smith dissented.
Id. at 430-32, 383 S.E.2d at 127-28.

247. 259 Ga. 482, 384 S.E.2d 390 (1989).
248. 260 Ga. 99, 390 S.E.2d 45 (1990).
249. 259 Ga. at 483, 384 S.E.2d at 391. The court thus affirmed the trial judge's decision

of no unconstitutional taking. Id. at 482, 384 S.E.2d at 391.
250. 260 Ga. at 100, 390 S.E.2d at 46. The court thus affirmed the trial judge's decision

in upholding the county denial. Id. at 101, 390 S.E.2d at 47.
251. E.g., in Delta Cascade the court reasoned that "a significant detriment to the land-

owner is not shown by the fact that the property would be more valuable if rezoned . . . or
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III. LEGISLATION

A. Officers

The 1990 Georgia General Assembly initiated educational requirements
for all members of local governing authorities. The county measure, the
Georgia County Leadership Act,252 mandates exposure of members of
county governing authorities to an eighteen-hour course on administra-
tion and operations of county government.253 The statute vests control
over the program in the Georgia County Leadership Academy, directed
by a board empowered to accept appropriations and enter into contracts
necessary for providing the program.2 5 4

The municipal measure, the Georgia Municipal Training Act,255 re-
quires a similar course of instruction for members of municipal governing
authorities.256 The enactment confers control over the program to the
Georgia Municipal Training Institute, administered by a board that is au-
thorized to accept appropriations and enter into contracts for implement-
ing the instructional mandate.2 7

The legislature also changed residency requirements for directors of
downtown development authorities. In addition to municipal residents,
owners or operators of development area businesses who are taxpayers
residing in the county of the municipality may now be directors.218

B. Development

In the arena of local government development, the surveyed session of
the general assembly followed the familiar give-and-take scenario. An im-
portant illustrative authorization, the Georgia Development Impact Fee
Act 2" empowers municipalities and counties to formulate and adopt ordi-
nances imposing impact fees as a condition of development approval. The
statute requires the local government to establish a Development Impact

by the fact that it would be more difficult to develop the subject property as zoned than if
rezoned . . . ." Id. at 100, 390 S.E.2d at 47.

252. Act approved Apr. 12, 1990, No. 1372, 1990 Ga. Laws 1642 (codified at O.C.G.A. §
36-20-1 to -9 (Supp. 1990)).

253. O.C.G.A. § 36-20-4 (Supp. 1990). The requirement is directed to members not serv-
ing on July 1, 1990. Id.

254. Id. §§ 36-20-5 to -6. The statute specifies the board's membership. Id. § 36-20-7.
255. 1990 Ga. Laws 1646 (codified at O.C.G.A. §§ 36-45-1 to -9 (Supp. 1990)).
256. O.C.G.A. § 36-45-4 (Supp. 1990). Again, the requirement applies to members not

serving on July 1, 1990. Id.
257. Id. §§ 36-45-6, -8. The statute specifies the board's membership. Id. § 36-45-7.
258. Id. § 36-42-7 (1987 & Supp. 1990).
259. 1990 Ga. Laws 692 (codified at O.C.G.A. §§ 36-71-1 to -13 (Supp. 1990)).

1990]
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Fee Advisory Committee80 to assist and advise in structuring the ordi-
nance and mandates two public hearings prior to the ordinance's adop-
tion.28 The local government may collect the fee upon issuance of a
building permit,2 2 and the ordinance must include a schedule of fees for
various land uses and service areas.2 3 The statute limits impact fee ex-
penditures to improvement categories and service areas of imposition '

and requires the local government to prepare an annual report of fee col-
lections and uses.2 0

5

Of the exaction persuasion, the legislature acted to require, local gov-
ernment approval of any subdivision plat before recordation by the clerk
of the superior court.288 The statute specifies that the approval must be in
writing and entered on the plat by the local government's secretary.26 7

C. Regulation

The session'A regulatory delegations to local governments found illus-
tration in the subject of billiards. A complete replacement for prior provi-
sions, the enacted measure authorizes municipalities and counties to "li-
cense, regulate, and tax" billiard rooms28 The statute requires a "license
fee" to be consistent with the cost 'of regulation, and that "business
taxes" be assessed on the same basis as "similar types of 'businesses. "8

Prohibitions upon hours of operation can apply between 12:00 midnight
and 6:00 a.m., 70 and prohibitions upon sales of alcoholic beverages by the
drink can not apply to an establishment deriving at least seventy-five per-
cent of its revenue from sales of other products or services 2 7 1

260. O.C.G.A. § 36-71-5 (Supp. 1990). Development industries are to have 40% of the
board's representation. Id.

261. Id. § 36-71-6.

262. Id. § 36-71-3.

263. Id. § 36-71-4.

264. Id. § 36-71-8.

265. Id. The statute requires that all existing ordinances and resolutions must be
brought into conformance within two years. Id. § 36-71-12.

266. Id. § 15-6-67(d) (1990).

267. Id.

268. Act approved Apr. 16, 1990, No. 1420, 1990 Ga. Laws 1916 (codified at O.C.G.A. §3
43-8-1 to -3 (Supp. '1990)).

269. Id. § 43-8-2.

270. Id.

271. Id. The statute purports to save existing local ordinances or resolutions not specifi-
cally prohibited. 1990 Ga. Laws 1916.
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D. Contracts

Having received constitutional clearance,27 2 the 1988 statute authoriz-
ing local government multiyear lease purchase contracts273 drew 1990 leg-
islative attention as well. Thus, the general assembly moved to permit
local government acceptance of title to property under contract,2 74 and
added power 'to transfer title back to the vendor in the name of the
county or municipality in the event that the contract is not fully
consummated." ' "

E. Finances

Local governments received significant financial authority for the dis-
position of bond funds remaining after bond purposes have been accom-
plished, are no longer necessary, or are no longer feasible.2

7 Upon adop-
tion of a resolution declaring such circumstances, 2

7 the local governing
authority may expend the funds "for purposes of a nature substantially
similar" to original purposes, or to reduce the local government's bond
indebtedness.27 The statute requires the local government to publish
public notice of the circumstances prior to expending the funds. 7 9

The legislature also acted to assist municipalities having municipal bus-
iness improvement districts.280 The resulting measure empowered munici-
palities to fund district services through surcharges on business licenses
and occupation taxes.281

F. Waste

• As one of its major products, the 1990 regular session yielded the Geor-
gia Comprehensive Solid Waste Management Act.2 82 The lengthy enact-
ment extensively revised statutory treatment of solid waste in landfills
and required local government development of solid waste management
plans. The resulting plans will deal with future landfill permits, grants,
and loans. The statute empowers local governments to create Regional

272. See, e.g., Barkley v. City of Rome, 259 Ga. 355, 381 S.E.2d 34 (1989).
273. O.C.G.A. § 36-60-13 (Supp. 1990).
274. Id. § 36-60-15.
275. Id.
276. Id. § 36-82-4.2.
277. Id. The resolution must receive a two-thirds majority vote. Id.

'278. Id.
279. Id. Notice must be published in the official county organ. Id.
280. See Act approved Apr. 11, 1990, No. 1321, 1990 Ga. Laws 1348 (codified at O.C.G.A.

§§ 36-43-1 to -9 (Supp. 1990)).
281. O.C.G.A. § 36-43-4(5) (Supp. 1990).
282. 1990 Ga. Laws 412 (codified at O.C.G.A. §§ 12-8-20 to -59.1 (Supp. 1990)).
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Solid Waste Management Authorities, 28
1 provides for citizen participation

in landfill siting, and requires local government determination of the full
cost of solid waste management.28'

G. Property

In an effort to return land to a revenue-generating, tax-producing sta-
tus, the 1990 general assembly authorized municipalities and counties to
join in establishing local land bank authorities.28 1 The statute empowers
an authority to acquire title to tax delinquent property, 286 to hold and
manage the property,287 to extinguish local taxes on the property, 8 to
foreclose redemption of the property by prior owners,2 8' and to dispose of
the property to private parties for development into productive use.2 90

IV. CONCLUSION

Given the dynamic developments of this survey period, the future
bodes bright for local government law's claim to recognition as the critical
mass that it is. Now unleashed, the surge toward a unified jurisprudential
empire will not likely be stemmed by concessionary crumbs from summit
tables of former (dissipated) powers of the Georgia legal world. A dra-
matic new order calls. Next year's survey will continue the chronicle.

283. O.C.G.A. §§ 12-8-50 to -59.1 (1988 & Supp. 1990).
284. Id. § 12-8-26, -31. The statute occupied some 60 pages in the session laws. See 1990

Ga. Laws 412-471.
285. Act approved Apr. 16, 1990, No. 1414, 1990 Ga. Laws 1875 (codified at O.C.G.A. §§

48-4-60 to -65 (Supp. 1990)).
286. O.C.G.A. § 48-4-61(c) (Supp. 1990).
287. Id. at § 48-4-63(a).
288. Id. at § 48-4-64(c).
289. Id. at § 48-4-64(b).
290. Id. § 48-4-64(a).
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