
Insurance

by Maximilian A. Pock*

1. INTRODUCTION

After spending a quarter of .a century as a "court watcher" in these
pages, this writer may be permitted to make some observations on the
evolution of Georgia jurisprudence in the burgeoning field of insurance
law. Since no clear. patterns commend themselves for jurimetric analysis,
these observations are. necessarily impressionistic and even random.'
First, it is apparent the so-called "easy reading" or "simple English" poli-
cies,2 adopted by insurers in response to the.Parthenopean oratory of con-
sumer groups, are winding their way through the courts. Professor Huber
drafted the Swiss Civil Code at the turn of this century with the purpose
of creating a simple Code every mail carrier could understand. He
achieved this purpose, but failed to simplify the complexities in the
Code's application. The Code and "Newspeak" of the new-wave policies
were not unalloyed blessings. Although readily understood, they created
their own problems. Vulcan Life Insurance Co. v. Davenport' serves as a
paradigmatic case on this point. The insured filed a claim against his
health insurer for medical expenses incurred in an automobile collision.
The collision occurred while his blood alcohol content was .19 percent.
Subsequently, he pleaded guilty to the criminal charge of driving under
the influence of alcohol.4
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1. The number of appellate cases jumped from an annual average of 60 in the 1970s to
an average of 90 in the 1980s. Yet there were significant variations from year to year. The
annual average ranged from 45 to 124 in the last two decades.

2. See, e.g., 1986 Personal Auto Policy in R. KEETON & A. WIDISS, INSURANCE LAw 1121
app. H(2) (student ed. 1988) [hereinafter KEa.ON & WmIss].

3. 191 Ga. App. 79, 380 S.E.2d 751 (1989).
4. Id. at 79-80, 380 S.E.2d at 752 (citing O.C.G.A. § 40-6-391 (1989 & Supp. 1990), the

so-called "drunk driving law").
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Was the insurer justified in denying the insured's claim under a policy
exclusion which stated with disarming simplicity and directness that
"[w]e will not be liable for any loss resulting from your being drunk
. . .. ",? The court explained the term "drunk" neither equated with any
of the relevant statutory definitions of insobriety nor had a "scientific" or
"specific legal meaning."6 Consequently, a blood alcohol level sustaining a
criminal conviction for driving under the influence of alcohol would not
as a matter of law prove the insured was "drunk" within the meaning of
the insurance contract. Accordingly, the court held that the question was
properly submitted to the jury on an instruction that defined "drunk" as
"to be overcome by alcoholic liquor to the point of losing control over
one's faculties [or] intoxicated."7 The insurer could have spared itself this
travail by utilizing more precise' policy language rather than the readily
understood term "drunk."

Second, the dismal track record of claimants seeking penalties and at-
torney fees for their insurer's alleged bad faith in delaying or refusing to
pay valid claims has marginally improved. Curiously enough, it does not
appear that the shifting of the burden of proof on the issue of bad faith
from the insured to the insurer in regard to personal injury protection
("PIP") benefits, 0 as provided by the Georgia Motor Vehicle Accident
Reparation Act (the "No-Fault Act")," has had any significant influence
on this improvement. Yet attorneys should exercise caution in adding
prayers for such extraordinary remedies. It must be remembered that
even though their clients may ultimately preVail in an action against the
insurer, this does not prove the insurer was in bad faith when it defended
the action. Any attempt. to stiffen current standards, such as penalizing
insurers for any refusal to pay claims that turn out to be legally and fac-
tually sound, would be politically impossible and almost certainly
unconstitutional.

Third, the tyranny of the "plain meaning" rule, which assumes intent is
ascertained primarily from the dictionary definition of specific words used
and not from the broader contractual setting, has been somewhat weak-

5. Id. at 79, 380 S.E.2d at 752 (emphasis added).
6. Id. at 82-83, 380 S.E.2d at 754-55.
7. Id. at 82, 380, S.E.2d at 754.
8. E.g., by incorporating a notational blood alcohol content "threshold" into the policy

and supplementing it with a functional definition.
9. See O.C.G.A. § 33-4-6 (1982); id. §.33-7-11 (1982 & Supp. 1990).

10. Id. § 33-34-6 (1990). This provision was upheld under both the Georgia Constitution
and the United States Constitution. Cotton States Mut. Ins. Co. v. McFather, 251 Ga. 739,
309 S.E.2d 799 (1983), appeal dismissed, cert. denied, 466 U.S. 966, appeal dismissed, 468
U.S. 1205 (1984). It is possible that the very existence of this provision may have had a
beneficial influence on the practices of insurers and thus averted complaints.

11. 1974 Ga. Laws 113 (codified as amended at O.C.G.A. §§ 33-34-1 to -17 (1990)).
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ened in recent years.'2 The Georgia courts are now more inclined to
stretch language, within reason, to its maximum etymological range and
to find tenable ambiguities that favor the insured. Contra proferentem
thus appears to be applied more frequently and works, as it always does,
with the precision of a guillotine in cutting off the insurer's defenses.
Georgia courts, however, will not invent ambiguities when none suggest
themselves to the rational mind.

Fourth, the misnamed "duty to read" and the presumptions that it
spawns are alive and well.' 3 Georgia courts refuse to mollycoddle insur-
ance consumers by relaxing the presumption that they are charged with
knowledge of the contents of their policies. Insureds are, therefore, well
advised to read their policies beyond a cursory perusal of their declara-
tions and amendatory endorsements. They should demand timely rectifi-
cation of inconsistencies and refresh their recollection of their policies
once in a while. Except in cases of fraud or artifice, failure of the insured
to do these things will vest a measure of immunity from liability in the
insurer, its agents, and even the insured's own agent.'

Last, but by no means least, it should be recorded that it was a pleas-
ure to write these surveys despite their necessary editorial space con-
straints. These constraints excluded many a case that arguably should
have been included. As a teacher of insurance law, this writer could not
help but notice the increasing frequency with which Georgia decisions
have begun to surface in our leading law school'casebooks and teaching
materials. These decisions act not as leading cases for the wrong view,
which would hardly be a compliment, but as didactically valuable articu-
lations of views ranging from mainstream to progressive, an accolade that
speaks for itself.

II. CONSTRUCTION AND INTERPRETATION

Since insurers sell highly standardized volume products, there is no
"haggling" over terms. Insurance policies present archetypal contracts of
adhesion and, therefore, are happy hunting grounds for contra profer-
entem. This rule of construction resolves all ambiguities, whether etymo-
logical or syntactical, in favor of the insurance consumer and against the
insurer. Contra proferentem is not a rule of interpretation that seeks to
establish the intent of the contracting parties as a matter of fact. Rather,

12. For a rigid application of the "plain meaning" rule, see State Farm Mut. Auto Ins. v.
Sewell, 223 Ga. 31, 153 S.E.2d 432 (1967) (entire loss of sight); Pock, Insurance, 20 MERcER

L. REV. 132 (1969).
13. Insurers enforce the duty to read defensively as a condition and not as a breach of a

contractual duty giving them the right to sue their insureds.
14. See, e.g., Epps v. Nicholson, 187 Ga. App. 246, 370 S.E.2d 13 (1988).
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it is a rule of construction that determines the effect of a contract as a
matter of law. Before the court can employ contra proferentem, an ambi-
guity in fact must be found. Whether such an ambiguity exists is the bone
of contention in many cases.

By way of impressionistic reaction, one may observe that Georgia
courts are reticent in using contra proferentem as a telic instrument for
"social engineering." Burnette v. Georgia Life & Health Insurance Co."
illustrates this general observation. A passenger was injured when the au-
tomobile in which he was riding illegally crossed the centerline and struck
another car. When the passenger made a claim for payment of medical
benefits under a student blanket accident policy, the insurer denied lia-
bility because the policy excluded from coverage all losses from
"[i]njuries sustained while [the insured) is an occupant of a private auto-
mobile . . . being driven in violation of any law or ordinance ".,

The court sided with the insurer because there was no ambiguity in the
language of the exclusion."7 It could neither reasonably be read to exclude
"only continuous violations of the law, not temporary lapses,"18 nor only
driving "in violation of the law" if the insured himself participated in the
violation. The court also held the exclusion did not violate public policy
because "the parameters of the instant [blanket accident] policy are not
prescribed by compulsory motor vehicle insurance statutes." 91

Coleman v. State Farm Mutual Automobile Insurance Co.20 was de-
cided in a similar vein. The insured carried a single insurance policy
which covered three vehicles that he owned. After sustaining injuries as a
passenger in a pickup truck, the insured contended that he was entitled
to aggregate or "stack" all three uninsured motorist coverages contained
in his policy because the policy contained an ambiguity to be construed in
his favor. The policy contained a divisibility clause in an amendatory en-
dorsement which effectively stated that its terms applied separately to
each of the insured vehicles. 2' It also stated that the limit of liability for
uninsured motorist coverage listed in the declarations as specifically ap-
plicable to each person was the limit of the company's liability for dam-

15. 190 Ga. App. 485, 379 S.E.2d 188 (1989).
16. Id. at 485, 379 S.E.2d at 188 (emphasis added).
17. Id.
18. Id.
19. Id. at 486, 379 S.E.2d at 189.
20. 192 Ga. App. 285, 384 S.E.2d 399 (1989).
21. Id. at 286, 384 S.E.2d at 401. The 1963 revision of the Family Combination Automo-

bile policy contains such a clause in its conditions that states: "[w]hen two or more
automobiles are insured hereunder, the terms of this policy shall apply separately to each."
R. KEETON. INSURANCE LAW 664 app. H (1971). See generally R. JERRY, UNDERSTANDING IN-

SURANCE LAW § 104 C (1987).

[Vol. 42



INSURANCE

ages "sustained by one person as a result of any one accident . . .,22

Depending on its particular formulation, the court explained that it was
conceivable for a divisibility clause to create an ambiguity and allow
pyramiding of uninsured motorist coverages. This, however, was not the
case here. 3 The amendatory endorsement did not detract from the unam-
biguous language of the uninsured motorist rider, which clearly set limits
upon the insurer's liability.24

Four cases involving ambiguities held in favor of the insured. Clausen
v. Aetna Casualty"9 is a case of first impression in Georgia. The supreme
court determined the meaning of the "pollution exclusion" in a "compre-
hensive general liability" policy covering a tract of land used as a city
landfill for six years.2 Eight years after the city closed the site and re-
turned it to the owner "completely filled, graded and seeded," the Envi-
ronmental Protection Agency determined the site had the dubious dis-
tinction of being twenty-sixth on a list of the worst hazardous waste sites
on which Love Canal ranked twenty-fourth. Gradual dumping of toxic
wastes had caused the release of hazardous substances and contamination
of the groundwater. The owner claimed he did not know toxic waste
materials had been dumped at the site. 27

The policy in question excluded coverage for discharge of toxic chemi-
cals and contaminants. It also stated: "[T]his exclusion does not apply if
such discharge . . . is sudden and accidental.'2 In a discursive opinion
well worth reading for its clarity, the court held the word "sudden" could
reasonably mean "abrupt," as the insurer contended, or "unexpected," as
the insured maintained.2 9 Since more than one reasonable meaning was
possible, the court had to apply the one favoring the insured. The court
reached this conclusion after an encyclopedic inquiry into the meaning of
"sudden," which focused on dictionary definitions, usage examples in
literature and in the vernacular.3 0

22. 192 Ga. App. at 286, 384 S.E.2d at 401. This is essentially the language of the 1963
Family Combination Automobile Policy. KEETON & Wiwiss, supra note 2, at 1119 app. H(1).

23. 192 Ga. App. at 286, 384 S.E.2d at 401.
24. This is made even more clear in the 1990 Personal Auto Policy ("ItIhis is the most

we will pay regardless of the number of:. . . Vehicles involved in the accident"). ALLIANCE
OF AMERICAN INSURERS, 1990 POLICY KIT FOR STUDENTS OF INSURANCE 6 (1990) thereinafter
KITI.

25. 259 Ga. 333, 380 S.E.2d 686 (1989).
26. This was in response to a question certified by the Eleventh Circuit Court of Ap-

peals. Id. at 333-34, 380 S.E.2d at 687.
27. Id. at 333, 380 S.E.2d at 687.
28. Id. at 334, 380 S.E.2d at 687 (emphasis added).
29. Id. at 335, 380 S.E.2d at 688.
30. Id.
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The insurer also called the court's attention to its definition of covered
"occurrence" as "property damage neither 'expected' nor intended from a
standpoint of the insured.""1 It argued that to construe "sudden" to mean
"unexpected" would make its coverage clause redundant, therefore violat-
ing the rule of construction that a contract is to be read in a manner
which gives effect to all its parts.32 The court disagreed and stated that
there was no redundancy because the coverage described an unexpected
effect (property damage) and the exclusion described an unexpected
cause (a discharge), thus "eliminating coverage for damage resulting from
the intentional discharge of pollutants."33

In Cantrell v. Nationwide Mutual Fire Insurance Co., 4 a mobile home
was destroyed, and the insurer denied all claims for damages because the
insured "had not notified [the insurer) that the mobile home had been
moved from its original location as listed in the . . . policy."3 " The policy
in question covered "the mobile home on the residence premises listed"
and defined residence premises as "the mobile home, other structures and
grounds listed in this policy."36 The court held these provisions read to-
gether exposed an ambiguity. 3

7 The provisions could be interpreted to
cover the mobile home so long as it remained at the listed location or to
cover the home without reference to its location."s The court selected the
latter interpretation as the one favoring the insured.39 It also rejected the
insurer's contention that a clause in the declarations stating "[tihe resi-
dence premises covered by this policy is located at the above mailing ad-
dress . . ." constituted a descriptive warranty. ° The court held since this
language did not "make coverage conditional on location," it was an iden-
tifying statement at best."'

In Georgia Farm Bureau Mutual Insurance Co. v. Brown,4" the insurer
admitted it had insured a certain dwelling house located on a farm but
denied liability because of a claimed breach of the "occupancy" clause.
The policy in question provided in pertinent part that the insurer "shall
not be liable for loss occurring . . . while a described building . . . is va-
cant or unoccupied for a period of sixty consecutive days .... " It also

31. Id. at 336, 380 S.E.2d at 688.
32. Id. at 335-36, 380 S.E.2d at 688.
33. Id., 380 S.E.2d at 688-89 (emphasis added).
34. 193 Ga. App. 106, 387 S.E.2d 42 (1989).
35. Id. at 106, 387 S.E.2d at 43.
36. Id. (emphasis added).
37. Id. at 107, 387 S.E.2d at 43.
38. Id.
39. Id.
40. Id.
41. Id. (emphasis added).
42. 192 Ga. App. 504, 385 S.E.2d 87 (1989).
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provided that "[p]ermission [was] granted for the farm dwelling(s) cov-
ered under Coverage A to remain. . . unoccupied for not more than 120
consecutive days . . ., " Because these provisions were "repugnant to
one another," the court construed them in favor of the insured."" Since
the evidence indicated the house had remained unoccupied for more than
60 but less than 120 consecutive days before it was destroyed by fire, the
applicable occupancy clause had not been violated.' 5 One may observe
parenthetically that the use of contra proferentem was perhaps a case of
"overkill." The two provisions were not "repugnant to one another,"
rather they were perfectly capable of reconciliation by giving effect to
both. The former simply referred to ordinary dwellings and the latter to
farm dwellings. Since the subject matter of the insurance admittedly was
a farm dwelling, only the latter provision could apply.

John Alden Life Insurance Co. v. Meade"' dealt with a group health
policy which provided that "insurance begins on the Effective Date. . . if
[the covered employee is] actively at work on a full-time basis on that
date . . . [i]f the [employee] is not actively at work on the day he is to
become insured, he does not become insured until the day he returns to
active work."4 An employee working as a full-time dental assistant
showed up for work on the effective date of her insurance policy, but
stayed only forty-five minutes because of a doctor's appointment. The
doctor diagnosed an illness that kept her from returning to work for
seven weeks.4 " Was she a covered member of the insured group? The
court held that she was.4 9 One could interpret the policy language to re-
quire that the employee actually "appear at work for a full day" on the
effective date of the policy, as the insurer maintained.50 One could also
interpret the language to require her to occupy the status of a "full-time"
employee and appear at work in ordinary course on or after the effective
date without reference to the specific number of hours worked, as the
claimant maintained."1 This created an ambiguity that was again resolved
in favor of the insured.52

43. Id. at 507, 385 S.E.2d at 89. The 1990 Farm Property Coverage provisions simply
reduces the limit of coverage by 50% whenever unoccupancy or vacancy extends beyond the

'120-day period. KIT, supra note 24, at 297.
44. 192 Ga. App. at 507, 385 S.E.2d at 89.
45. Id.
46. 190 Ga. App. 490, 379 S.E.2d 181 (1989).
47. Id. at 491, 379 S.E.2d at 183.
48. Id. at 490-91, 379 S.E.2d at 182.
49. Id. at 492, 379 S.E.2d at 183.
50. Id.
51. Id.
52. See also McGee v. Southern Gen. Ins. Co., 194 Ga. App. 783, 391 S.E.2d 669 (1990).
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III.' COOPERATION-NOTICE AND PROOF OF Loss

Cooperation clauses in liability insurance policies typically condition
coverage upon the insurer's receiving notice of an accident or occurrence.
Depending on the particular variant of the in terrorem language em-
ployed, this notice must be "prompt," "immediate," or "as soon as practi-
cable" and must be given by or on behalf of the insured. Noncompliance
results in forfeiture of coverage although the insurer suffers no prejudice
from the delay.

Whether such exhortation to speed is always necessary depends en-
tirely on the circumstances involved. In Standard Guaranty Insurance
Co. v. Carswell,3 the insurer invoked the rule stating "an insured in pos-
session of his policy is chargeable with knowledge of its contents." ' Ac-
cordingly, the insurer contended that the trial court erred by instructing
the jury as follows: "I charge you that if you find that the [insureds] did
not give prompt notice to the [insurer] because they did not believe they
were afforded coverage for this incident, you are authorized to find in
favor of the [insureds]." 5 The court rejected this contention and held
that knowledge of the contents of a policy does not equate with knowl-
edge that a particular occurrence might fall under the coverage of, the
policy. 6 Reasonably believing that covprage was not present upon the
risk justifies a' delay in giving notice."' When evidence conflicts on this
point, a jury question results and the instructions given properly reflected
this.58

In Rucker v. Allstate Insurance Co.,5" the driver of a car told its owner
he had just collided with a bicycle and injured its rider. The insurer re-
ceived no notification of the collision until plaintiff filed a lawsuit against
the driver. The insurer filed for a declaratory judgment and obtained a
summary judgment on the ground the notice received was too late as a
matter of law.60 The insurer had not done its homework, and the court of
appeals reversed the judgment."' The company supported its motion for
summary judgment solely "on the pleadings, two affidavits and admis-
sions of the parties. 6 2 These failed to reveal the extent of the rider's in-
juries or the damage, if any, to the bicycle. Also, they shed no light on the

53. 192 Ga. App. 103, 384 S.E.2d 213 (1989).
54. Id. at 104, 384 S.E.2d at 214..
55. Id. at 103-04, 384 S.E.2d at 214.
56. Id. at 104, 384 S.E.2d at 215.
57. Id.
58. Id.
59. 194 Ga. App. 407, 390 S.E.2d 642 (1990).
60. Id. at 407, 390 S.E.2d at 643.
61. Id. at 408, 390 S.E.2d at 644.
62. Id. at 407, 390 S.E.2d at 643.

[Vol. 42



INSURANCE

question of whether the delay in giving notice "was unjustified and unrea-
sonable," thus failing to support the granting of summary judgment."

Conversely,; the court in Caldwell v. State Farm Fire & Casualty In-
surance Co." held that notice given six months after the insured learned
of a covered incident was too late as a matter of law."' Although fully
aware of an incident and of its potential coverage by his homeowner's
policy, the insured frankly admitted "that he did not want to report the
incident . . . because in his experience his rates went up whenever an
insurance company got involved.""6 The insured's statement proved the
delay was unjustified and unreasonable.

One may observe parenthetically that the insured was incorrect in his
assumptions. It is a myth to assume insurers resort to rating their in-
sureds or, more drastically, cancelling their policies upon receiving notice
of a potentially covered incident. Insurers do not consider such steps un-
til after they are required to make payments on behalf of their insureds.
It is advisable, therefore, for parties to notify their liability insurer imme-
diately after they are involved in an automobile accident even if they be-
lieve that the other party is solely at fault. Such notification is cost-free
and perfects the insured's rights under the policy.

In United States Fidelity & Guaranty Co. v. Macon-Bibb County Eco-
nomic Opportunity Council, Inc., 7 an eight month investigation by the
sheriff's department led to the trial of an agency's executive director for
misappropriation of agency funds in February 1986. The applicable fidel-
ity bond required the agency, upon "knowledge or discovery" of loss, to
notify the underwriter "as soon as practicable" and to furnish "detailed
proof of loss" within four months affer discovery of loss. The bond also
contained the usual "no-action" clause that limited the time for bringing
suits to one year. This one year period was to 'begin on the date the in-
sured discovered the loss. The agency notified the underwriter and sub-
mitted proof of loss in May 1987, approximately fifteen months after the
director was acquitted. The agency did not file suit against the under-
writer until October 1987, seventeen months* after the trial."8 When did
the agency discover or obtain knowledge of the loss? The court held the
operative date of discovery was February 1987, when the agency received
a report of an independent audit that it commissioned after the February
1986 trial. 9 Until that time, the agency lacked sufficient information al-

63. Id. at 408, 390 S.E.2d at 643.
64. 192 Ga. App. 419, 385 S.E.2d 97 (1989).
65. Id. at 421, 385 S.E.2d at 100.
66. Id. at 420, 385 S.E.2d at 98.
67. 191 Ga. App. 352, 381 S.E.2d 539 (1989).
68. Id. at 352, 381 S.E.2d at 540.
69. Id, at 353, 381 S.E.2d at 540.
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lowing it to file a detailed proof of loss because: (1) its records had been
seized during the investigation; (2) the prosecutor had not disclosed the
results of the investigation; and (3) the trial had resulted in an
acquittal.7 0

Examining the question whether "knowledge" and "discovery" were
used synonymously in the bond, it appears the court's assigning February
1987 as the single discovery date actuating all three cooperation duties is
subject to question. It may well be that the lack of detailed information
justified a substantial delay in submitting a proof of loss. As the policy
itself suggested, however, it does not follow that it also justified a sub-
stantial delay in giving notice. Requiring immediate action for notice of
loss but allowing four months for proof of loss indicates that less informa-
tion is required for the former.

IV. DEFENSE-LIABILITY INSURER'S OBLIGATION TO EXTEND

Automobile liability insurers are obligated to defend their insureds
against lawsuits alleging covered injuries regardless of whether the suits
are "groundless, false, or fraudulent.' 17 This obligation served as the
backdrop of the peculiar litigation context of Knight v. Stewart.72 The
insurer issued separate liability policies on two automobiles owned by its
insured. When one of the two automobiles was- involved in a collision,
plaintiffs filed a lawsuit against the insured contending that both policies
were present upon the risk. The insurer paid the limits of the policy cov-
ering the automobile involved, but insisted that the other policy did not
cover the collision.' 3 The court granted the insurer's motion for summary
judgment, and on appeal the court summarily rejected plaintiffs' conten-
tion that the two policies permitted "pyramiding" or "stacking" of cover-
ages. The language in the policies clearly precluded "pyramiding" or
"stacking."'74 The court also rejected plaintiffs' second contention which,
despite being unsuccessful, deserves an "A" for ingenuity. Plaintiffs
pointed to the first policy that stated the insurer would "not defend any
suit after [it had] paid the applicable limit of [its] liability for the acci-
dent which [was] the basis of the law suit."' 5 Plaintiffs' argued the in-
surer and insured conspired to conceal from them additional liability cov-

70. Id.
71. See, eg., R. KEETON, supra note 21, at 662 app. H (the 1963 revision of the Family

Combination Automobile policy).
72. 193 Ga. App. 427, 388 S.E.2d 9 (1989).
73. Id. at 427, 388 S.E.2d at 9.
74. Id. The court disposed of this preliminary issue by relying on Wilson v. Cotton

States Mut. Ins. Co., 183 Ga. App. 353, 358 S.E.2d 874 (1987), rev'd on other grounds, Vog-
tle v. Coleman, 259 Ga. 115, 376 S.E.2d 861 (1989).

75. 193 Ga. App. at 427, 388 S.E.2d at 9.

268 [Vol. 42



INSURANCE

erage because the insurer elected to continue the defense of the lawsuit
"6after purporting to pay out the limits of the available liability
coverage.1

1"7

The court held it was manifest that the insurer did not continue to
defend the lawsuit under the policy covering the vehicle involved. Rather,
the insurer continued the defense under the other policy that plaintiffs
claimed was also present upon the risk. 7 Thus, "[rIather than demon-
strating a 'conspiracy' to conceal additional available liability coverage,
the defense was necessitated by [plaintiffs'] allegations that such coverage
existed.""

V. DEFINITIONS

A. Automobile Business

The automobile business exclusions found in all vehicle policies are of
two basic types differing only in minor variations. The "older" type ex-
cludes coverage for "damage arising out of automobile business opera-
tions." This type also defines "automobile business" as the "business or
occupation of selling, leasing, repairing, servicing, storing or parking mo-
tor vehicles or trailers." '79 The court's focus is solely on the use of the
insured vehicle at the time of the mishap and thus facilitates narrowing
of the exclusion."0 The "newer" type excludes coverage for "any person
[using the vehicle] . . . [wihile employed or otherwise engaged" in the
automobile business."' With this type, the court's focus is solely on the
status and activities of the operator of the vehicle at the time of the mis-
hap. This results in broadening the exclusion in some but not all cases.

Sanderlin v. Allstate Insurance Co.82 involved an exclusion of the
"older" type that stated: "[T]his coverage does not apply to liability for
. . . [aluto business operation such as repairing, servicing, or selling of
autos."8 3 The owner of a private van planned a trip to Kernersville, North
Carolina and consented to take along several employees of a truck dealer-
ship. These employees were to pick up some tractors at Kernersville and
drive them back to the dealership for resale. The owner fell ill and an
acquaintance of hers used the van to make the trip. A collision took place

76. Id., 388 S.E.2d at 9-10.
77. Id. at 427-28, 388 S.E.2d at 10.
78. Id. at 428, 388 S.E.2d at 10.
79. For an example of this "older" type, see Metropolitan Property & Liab. Ins. Co. v.

Mr. Pride, 258 Ga. 770, 374 S.E.2d 82 (1988).
80. See Phoenix Ins. Co. v. Morters, 179 Ga. App. 40, 345 S.E.2d 128 (1986).
81. KEETON & WIDISS, supra note 2, at 1122 app. H(2).
82. 192 Ga. App. 825, 386 S.E.2d 707 (1989).
83. Id. at 825, 386 S.E.2d at 708.
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en route to Kernersville . 4 Was the driver, presumably not in the automo-
bile business, covered under the policy? The court held he was not cov-
ered because at the time of the collision the van was being used in the
automobile business, which triggered the exclusion even if such use was
only temporary and "an isolated incident."8

It should be noted that under the. "newer" exclusion type the driver
would have been covered. His act of giving a ride to the employees of a
truck dealership could hardly have caused him to be "employed or other-
wise engaged" in the automobile business.

Smith v. State Farm Mutual Aatomobile Insurance Co."0 dealt with
exclusion of the "newer" type. A customer of a car wash requested that
her car be delivered to her home. One of the partners in the car wash
business volunteered to make the delivery, even though this was a rarely,
provided service. The partner had a collision while he was en route to the
customer's home. The court held that while the car may not have been
used in the automobile business at the time of the collision, its driver was
certainly "employed or otherwise engaged" in that business at the time.8
Thus, the driver's status triggered the exclusion.

I Cincinnati Insurance Co. v. Perimeter Tractor & Trailer Repair, Inc."
also involved an exclusion of the "newer" type. The employee of an auto-
mobile repair facility, which offered "'pick up' and 'delivery' . as part
of its services," picked up a customer's tractor-trailer rig in order to drive
it back "for 'touch-up' work on the paint job. . . ." On his way back. to
the facility, the- employee had an accident." The court noted that the
driver of the rig was definitely in the automobile business at the time of
the collision. 1 Thus, because painting was readily subsumable under the
term "repairing" as that term is used in the exclusion,9" and because
picking up the rig was a service included by the facility "as part of its
painting services," the exclusion applied. 3 It should be noted that the
1990 revision of the personal automobile insurance policy by the Insur-
ance Services Office specifically includes "road testing and delivery" as
part of the automobile business exclusion. 4

84. Id.
85. Id. at 826, 386 S.E.2d at 709.
86. 193 Ga. App. 347, '387 S.E.2d 623 (1989).
87. Id. at 347, 387 S.E.2d at 623.
88. Id. at 348, 387 S.E.2d at 623-24.
89. 192 Ga. App. 243, 384 S.E.2d 449 (1989).
90. Id. at 243-44, 384 S.E.2d at 450.
91. Id. at 244-45, 384 S.E.2d at 451.
92. Id. (quoting Metropolitan Property Ins. Co. v. Mr. Pride of Atlanta, 258 Ga. 770,

770, 374 S.E.2d 82, 82 (1988)).
93. Id.
94. KIT, supra note 24, at 3 (emphasis added).
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B. Completed Operations Hazard

In Southern Guaranty Insurance Co. v. Jeffares,9 a contractor, who
had installed an air conditioning system in a newly purchased mobile
home three days before a fire destroyed it, testified that "he had com-
pleted the. . . hookups, installed the. . . unit, and received approval of
the work from . . . county inspectors."' The contractor further testified
that he "was unable to charge and test the unit" because of outside tem-
perature conditions that did not permit it, and because "the electrical
service to the home . . . was not yet connected. 97 Was the contractor's
insurer liable to the buyers for damages caused by the fire?

The manufacturers and contractors liability policy covered damages
arising out of the contractor's operations, but excluded liability for a
''completed operations hazard," which the policy defined "as damages
arising out of the insured's operations after completion." ' The policy
provided in rich, if somewhat gnarled legal prose, that "[o]perations shall
be deemed completed : . . when all operations to be performed by . . .
the named insured have been completed. . . . Operations which may re-
quire further service or maintenance work, or correction, repair or re-
placement because of any defect or deficiency, but which are otherwise
complete, shall be deemed completed."99 The court held the exclusion in-
applicable.'00 Charging and testing the unit before it was put to its in-
tended use were clearly incidental to completion of the work and could
not be subsumed under the excluded categories of "service or mainte-
nance work" or "correction, repair or replacement."''

On a parity of reasoning, the court in Southern Guaranty Insurance
Co. v. Nixon'0 2 held that evidence that a contractor replaced the heating
element in a new hot water heater in order to get it to work for the first
time justified a jury conclusion that the replacement constituted "instal-
lation work" which was covered rather than "repair work" which was ex-
cluded.'0 3 It followed "that the trial court did not err in denying the [in-
surer's] motions for directed verdict, for judgment notwithstanding the
verdict, and for new trial on the general grounds."'"4

95. 190 Ga. App. 449, 379 S.E.2d 167 (1989).
96. Id. at 449, 379 S.E.2d at 168.
97. Id. (emphasis added).
98. Id. at 449-50, 379 S.E.2d at 169.
99. Id. at 450, 379 S.E.2d at 169.

100. Id.
101. Id.
102. 194 Ga. App. 398, 390 S.E.2d 638 (1990).
103. Id. at 401, 390 S.E.2d at 640.
104. Id.
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C. Expected or Intended

Liability policies, typically exclude coverage for harm intentionally
brought about by the insured. 08 Since the 1960s many insurers have re-
fined their policies by excluding harm that is either intended or expected
by the insured.' The language employed, whatever its mutation, has
proved reliably litigation prone and has spawned a range of interpreta-
tions that defy precise classification. 0 7 Georgia appears uneasily aligned
with a midway-house view,08 which holds that the harm is unintended
and therefore covered by the policy if the insured lacked the specific sub-
jective intent to bring it about. Furthermore, Georgia courts rarely dwell
upon the distinction between the terms "expected" and "intended,"
which suggests that the two are treated synonymously.'0 9 Two cases bear
out this generalization.

In Southern Guaranty Insurance Co. v. Saxon,"0 the driver and pas-
senger of a truck were injured when it overturned. The driver had sought
to evade police in an eighty mile per hour chase over dirt roads. The
chase started when the fifteen-year old passenger, who was being sought
by the Department of Social Services, became frightened by the appear-
ance of a police cruiser. The passenger subsequently persuaded the driver
to save her from the authorities. This did not prevent her from suing the
driver whose insurer sought a declaratory judgment absolving it of its
duty to defend the driver. The trial court granted summary judgment in
favor of the driver based upon his uncontroverted deposition "that he
had no intention of injuring anyone, including himself, and that he had
no fear of wrecking the truck or thought that it might occur as a result of
his driving.""' The court hield that "since there is no evidence of record
to controvert the [driver's] testimony" regarding his subjective intent and
since the objective factors indicated no more than "that he intended to
avoid apprehension by the police," the exclusion did not apply." 2 The
court accordingly sustained summary judgment for the driver on the de-
fense issue." 3

105. KIT, supra note 24, at 56.
106. See, e.g., KELTON & WIDIss, supra note 2, at 1143 app. I.
107. Id § 5.4(d).
108. R. JERRY, supra note 21, at 306.
109. Some states assign different meanings to these terms. See, e.g., Northwestern Nat'l

Casualty Ins. Co. v. Phalen, 182 Mont. 448, 597 P.2d 720 (1979); State Farm Fire & Casualty
Co. v. Jenkins, 147 Mich. App. 462, 382 N.W.2d 796 (1985).

110. 190 Ga. App. 652, 379 S.E.2d 577 (1989).
111. Id. at 653, 379 S.E.2d at 578.
112. Id., 379 S.E.2d at 579.
113. Id. at 655, 379 S.E.2d at 579-80.
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Georgia Farm Bureau Mutual Insurance Co. v. Hurley"4 presents one
of the many mistaken self-defense cases that have proven even more
tricky than the run-of-the-mill "intent" cases." 5 Two fraternity brothers
were involved in an altercation at a college fraternity house. During the
altercation, one of the men was kicked in the groin and injured. The in-
surer sought a declaratory judgment absolving it from the duty to defend
on the grounds that the injury was "expected or intended by the in-
sured." 6 The insurer sought summary judgment. The trial court denied
it on the basis of the "kicker's" deposition, which stated that he was only
trying to defend himself against being pushed, and he intended only a
harmless contact with the attacker's ribs. The "kicker" further alleged
that his foot had accidentally landed in the groin when the attacker
turned.1 1 7 A sharply divided court of appeals concluded "that a material
fact issue remain[ed] [regarding] whether [the insured's] conduct [fell]
within the ambit of the intentional injury exclusion"" 8 and held that the
trial court did not err in denying the insurer's motion for summary
judgment. " 9

D. Occupying a Motor Vehicle

The No-Fault Act requires insurers to pay, PIP benefits to persons who
sustain injuries while occupying a motor vehicle if such injuries arise "out
of the operation, maintenance, or use of the motor vehicle."1 '' "'Occupy-
ing' means to be in or upon a motor vehicle or engaged in the immediate
act of entering into or alighting from the motor vehicle." 2 '

In Floyd v. J.C. Penney Casualty Insurance Co.,' 2 an insured was in-
jured when she fell while walking toward ,her car. The insured had in-
tended to enter the car, hut at the time of the fall she was still eight feet
from the car.'" Did the insured sustain her injuries while "occupying"
her vehicle? The court held that she did not.' 4 The statutory language
was unambiguous and could not be stretched to cover either the "act of
approaching" or the "act of preparing to enter the vehicle.' 2 9 Moreover,

114. 190 Ga. App. 546, 379 S.E.2d 420 (1989).
115. See KEETON & WIDISS, supra note 2, § 5.4(d)(6).
116. 190 Ga. App. at 547, 379 S.E.2d at 421 (emphasis in original).
117. Id.
118. Id. at 548, 379 S.E.2d at 422.
119. Id.

"120. O.C.G.A. § 33-34-2(1) (1990).
121. Id. § 33-34-2(8).
122. 193 Ga. App. 350, 387 S.E.2d 625 (1989).
123. Id. at 350, 387 S.E.2d at 626.
124. Id. at 352, 387 S.E.2d at 627.
125. Id. at 351, 387 S.E.2d at 627.
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the language could not sustain a test based on the injured's subjective
intent to enter the vehicle.'26 Such a test would absurdly afford coverage
whether "she was [approaching from] fifty feet away, a mile or two away,
[or] a continent away-so long as she claimed to be en route to her
car." 

12 7

The court then adopted the only workable test that promises both cer-
tainty and predictability and is also faithful to the language of the stat-
ute. To qualify as a person "engaged in the immediate act of entering,' 12 8

it must be shown that in the process of gaining entry to the vehicle the
claimant has either made "direct physical contact" with the vehicle or has
"placed a portion of his/her body in the vehicle.' 29

Holsey v. Allstate Insurance Co. 13 0 involved a scenario that has become
all too familiar of late and therefore-has the uncomfortable edge of every-
day reality about it. Plaintiff angered the driver of a Riviera when plain-
tiff overtook the Riviera in what was arguably a reckless manner. Some
time later, the Riviera "rear-ended" plaintiff's automobile. Plaintiff then
exited his automobile and began walking toward the auto's rear in order
to investigate the damage. Plaintiff met the Riviera's driver near the gas
cap located on plaintiff's car. The driver then stated that plaintiff "would
never pass him like that again." The driver of the Riviera then pulled out
a pistol, "shot the plaintiff in the abdomen . . . and drove off."'' Was
plaintiff entitled to PIP benefits as an occupant of his insured vehicle?
The court answered this question in the negative. 3 2 After exiting his ve-
hicle and walking'several steps from the door, plaintiff was "'neither "in
or upon" .. . nor "engaged in the immediate act of entering into or
alighting from the motor vehicle.' ,133

The court distinguished prior cases which held that a person who was
"involuntarily ejected from [a' car] or was forced to abandon [it] because
it was unsafe to remain there. .. 'remained an occupant of the car until
he could reach a neutral zone or could be removed to one.' "'I" In the case
sub judice, plaintiff did not notice the gun until the driver pulled it on
him. Hence, plaintiff could not claim to have exited his car "in order to

126. Id. at 351-52, 387 S.E.2d at 627.
127. Id, at 352, 387 S.E.2d at 627 (quoting Gleason v. Merchants Mut. Ins. Co., 589 F.

Supp. 1474, 1482 (D.R.I. 1984)).
128. O.C.G.A. § 33-34-2(8) (1990),
129. 193 Ga. App. at 351, 387 S.E.2d at 626.
130. 193 Ga. App. 782, 389 S.E.2d 11 (1989).
131. Id. at 783, 389 S.E.2d at 12.
132. ld,
133. Id. (quoting Cole v. Allstate Ins. Co., 173 Ga. App. 454, 455, 326 S.E.2d 817, 819

(1985)).
134. Id., 389 S.E.2d at 13 (quoting State Farm Ins. Co. v. Holmes, 175 Ga. App. 655, 657,

333 S.E.2d 917, 918 (1985)).
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remove himself to an area of safety," nor could he have 'invoked the "neu-
tral zone" rationale just "because it was 'necessary' . . to exit his car in
order to assess the damage and exchange insurance information."'' 35

E. Struck by a Motor Vehicle

in Pennsylvania National Mutual Casualty Insurance Co. v.
Burnetti,"'3 a pedestrian claimed "that he was injured when he was
forced to leap from the path. of an oncoming automobile" that was about
to ram a telephone booth in which he was standing.137 Plaintiff twisted
his knee, but was able to avoid physical contact with the automobile and
presumably the telephone booth. Was he entitled to PIP benefits "as a
result of being struck by the owner's motor vehicle while a pedestrian
.. .,"?3 The supreme court held that he was not.13 9 "[T]he public pol-
icy in favor of certainty and reliability in the interpretation of the stat-
ute" required that "the circumstance of 'being struck by the owner's mo-
tor vehicle'" be treated as an irreducible minimum requisite for
recovery. 1 0 "To hold otherwise would. . . becloud the statute, and would
place upon the courts the duty of determining on an ad hoc basis an infi-
nite variety of claims arising from alleged 'near-misses' and sudden emer-
gencies.' ' 41 In hindsight one may facetiously observe that legally, the in-
jured pedestrian would have been better off had he stood his ground and
awaited the' inevitable collision.

Although the impact of Burnetti is difficult to assess, it appears to
overrule Fireman's Fund Insurance Co. v. Kerger142 In Kerger the court
of appeals held that a bicyclist, who hit a storm drain while swerving to
avoid contact with an automobile that had made an abrupt turn in front
of him, had been "struck by an automobile. 1 4 3

F. Penile Implant

A lawyer's ingenuity has no limits, but a Georgia court's willingness to
go along with the exercise definitely does. In Robertson v. N.N. Investors
Life Insurance Co.,144 a health policy excluded "[c]osmetic surgery,"

135. Id. at 784, 389 S.E.2d at 13.
136. 259 Ga. 794, 387 S.E.2d 570 (1990), rev'g Pennsylvania Nat'l Mut. Casualty Ins. Co.

v. Burnetti, 192 Ga. App. 593, 385 S.E.2d 446 (1989).
137. 259 Ga. at 794, 387 S.E. at 570.
138. Id. (citing O.C.G.A. § 33-34-7(a)(3) (1990) (emphasis added)).
139. Id.
140. Id. at 795, 387 S.E.2d at 570-71.
141. Id., 387 S.E.2d at 571 (emphasis in original).
142. 194 Ga. App. 20, 389 S.E.2d 541 (1989).
143. Id. at 21, 389 S.E.2d at 542.
144. 192 Ga. App. 122, 385 S.E.2d 681 (1989).
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which was defined as including but not being limited to "penile im-
plants." The insured held out for coverage, apparently claiming that, the
listing of "penile implants" under the rubric of "cosmetic surgery" either
indicated an intent to exclude only synthetic or nonorganic implants, or
created an ambiguity concerning the meaning of the term that had to be
resolved in favor of the insured. The policy thus covered implants that
were "organic in nature."' 14 The court made short shrift of this piece of
sophistry by pointing out that "[t]he natural, obvious meaning is to be
preferred over any curious, hidden meaning which nothing but the exi-
gency of a hard case and ingenuity of a trained and acute mind would
discover."""

Vl. EXCEPTIONS AND EXCLUSIONS

What is the current status of "household" exclusions14 7 under Georgia's
compulsory automobile insurance regime now that the supreme court has
modified the intrafamily immunity doctrine of Arnold v. Arnold?"5 The
household exclusion still does not violate public policy per se, but it does
demand discrete case-by-case disposition.

In Stepho v. Allstate Insurance Co.,1" the supreme court observed
that:

A clear thread of consistency runs through each of these cases as they
apply the dual policies of protection for innocent victims of negligent
members of the motoring public and protection of the insured against
unfair exposure to unanticipated liability. This results in a basic rule
that if either of the interests ... is left unprotected, the exclusionary
clause ... offends public policy. " '

Accordingly, the court held that the household exclusion, insofar as it af-
fected the basic mandatory, rather than optional liability coverage in the
policy, did not apply to an "innocent" fourteen-year old boy who was in-

145. Id. at 122-23, 385 S.E.2d at 681-82.
146. Id. (quoting Lester v. Great Cent. Ins. Co., 138 Ga. App. 353, 355, 226 S.E.2d 149,

150 (1976)).
147. In the present context, these are clauses that appear in the liability portions of the

automobile policies. Although they may vary in scope, they basically exclude from coverage
those victims of an automobile accident who happen to have the misfortune of living with
and being related to the insured tortfeasor.

148. 259 Ga. 150, 377 S.E.2d 856 (1989) (allowing tort suits between parents and their
emancipated children, and by unemancipated minors against their adult siblings).

149. 259 Ga. 475, 383 S.E.2d 887 (1989).
150. Id. at 476, 383 S.E.2d at 888 (emphasis added).
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jured while riding as a passenger in the insured pickup truck that was
being driven by his adult brother.'6 '

This basic rule served, at least implicitly, as the rationale for the court
in Southeastern Fidelity Insurance Co. v. Chaney.'52 In Chaney the su-
preme court" held that the exclusion did not apply to a mother who was
injured while riding as a passenger in her own insured car. " At the time
of the collision, the woman's grown daughter, who was a resident member
of her household, was driving the car.

The court of appeals explicitly relied on the rule for its alternative
holding in Dairyland Insurance Co. v. Blaylock.15 4 The court in Blaylock
held that a clause in a liability policy that excluded "bodily injuries or
property damage suffered by. . . any person using the insured motor ve-
hicle with [the insured's] permission,"'1 which curiously had made its
way into a "household" exclusion, did not apply to a permissive user who
was killed as a result of a brake failure for which the owner allegedly was
responsible. 156 Because the permissive user had no duty to maintain the
brakes and could not be charged with knowledge of the terms of the
owner's policy, she qualified as an "innocent member of the motoring
public" who would be penalized unfairly if the court enforced the
exclusion."6 7

Is an "unlicensed driver exclusion" violative of public policy? The court
in Travelers Insurance Co. v. Progressive Preferred Insurance Co.'6 8 held
that it is not.'6 After an "excluded" unlicensed driver collided with a
vehicle driven by a person who carried uninsured motorist coverage, the
uninsured motorist carrier sought to obtain a judgment against the liabil-
ity carrier declaring that the exclusion was void and that the driver was
legally covered, thus absolving the uninsured carrier of any obligation to
the insured. The uninsured motorist carrier urged that one of the su-
preme court's criteria for passing upon the validity of exclu-
sions-concern for accident victim's access to insurance funds to satisfy
their judgments' 6 0-should be analyzed "as it affects the general public,
rather than how it applies to the particular victim,"'' because many
members of the public who are victimized by automobile accidents do not

151. Id. at 475-76, 383 S.E.2d at 888.
152. 259 Ga. 474, 381 S.E.2d 747 (1989).
153. Id. at 475, 381 S.E.2d at 748.

*154. 193 Ga. App. 175, 387 S.E.2d 405 (1989).
155. Id. at 175-76, 387 S.E.2d at 408.
156. Id. at 177, 387 S.E.2d at 408.
157. Id., 387 S.E.2d at 407.
158. 193 Ga. App. 864, 389 S.E.2d 370 (1989).
159. Id. at 865, 389 S.E.2d at 372.
160. Cotton States Mut. Ins. Co. v. Neese, 254 Ga. 335, 341, 329 S.E.2d 136, 141 (1985).
161. 193 Ga. App. at 864, 389 S.E.2d at 371.
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have access to insurance. Unsympathetic, the court upheld the exclusion
and explained that, absent legislation to the contrary, concern for the
public's interest in an accident victim's access to insurance funds necessa-
rily focused upon the situation of the particular victims involved.' Since
it left "to a proper case the specific determination whether the lack of
accessibility to other insurance funds by a particular victim should justify
invalidating an unlicensed driver 'exclusion,"' 3 the decision should be
read as being narrowly limited to.its facts.

VII. INSURABLE INTEREST

In terms of legal realism, it is fair to say that an insurable interest in
property only has to exist at the time of the loss, despite Lord Chancellor
Hardwicke's oft-repeated- dictum in, Sadlers Co. v. Badcock'" that such
an interest must also exist at the inception of the contract.'"8 Insurers
occasionally seek to avoid application of this rule by providing that any
precasualty changes that affect either title or possession will void the pol-
icy. Thus, the insured mayhave an insurable interest but no coverage at
the time of the loss.

Does a conveyance, unaccompanied by any change in possession, under
an agreement that contemplates an immediate reconveyance and is made
for the sole purpose of protecting the property of the insured from the
reach of his creditors, violate such a.provision and void coverage under
the policy? The court in Georgia Farm Bureau Mutual Insurance Co. v.
Brown"" held that. it does not.' e7 'The absence of any intent by either
party to enter into a bona fide contract for sale and purchase reduces the
transaction to both a "sham" and a creditor avoidance device that,
whatever its other legal effects, does not affect coverage under the
policy. s

In Cotton States Mutual Insurance Co. v. Gomez,' an installment
contract for the sale of a pickup truck provided that the seller "would
maintain possession and title of the truck until it was fully paid for and
that he would maintain insurance on it.' 70 Subsequently, the seller
turned possession of the truck over to the buyer, who was injured while

162. Id.
163. Id. at 865, 389 S.E.2d at 371 (quoting Neese, 254 Ga. at 341, 329 S.E.2d at 141)

(emphasis in original).
164. 2 Atk. 554, 555, 1 Wils. K.B. 10, 26 Eng. Rpt. 733 (1743).
165. See KEETON & Wmiss, supra note 2, § 3.3(b)(2); R. JERRY, supra note 21, § 43(b).
166. 192 Ga. App. 504, 385 S.E.2d 87 (1989).
167. Id. at 507, 385 S.E.2d at 89.
168. Id. at 506-07, 385 S.E.2d at 89.
169. 192 Ga. App. 76, 383 S.E.2d 567 (1989).
170. Id. at 77, 383 S.E.2d at 568.
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driving the truck. At the time of the accident, the buyer still owed a bal-
ance on the purchase price of the truck.1

7

Was the buyer an additional insured under the omnibus clause in the
seller's policy and thus protected by its first-party coverages? The an-
swer, the court concluded, hinged on the validity of the policy and on the
seller's having an insurable interest in the truck at the time of the in-
jury.1 7

' First, the court held that the explicit title retention contract
showed that the seller still had title at the time of the injury and with it
an insurable interest.' 3 Second, "[e]ven if the vehicle was not technically
'owned' by [the seller] at the time of the [injury], coverage would still
obtain because he has an insurable interest in the vehicle and had pur-
chased the policy listing it as the only insured vehicle."' 7'

Since scenarios of this kind are probably re-enacted every day, further
analysis is warranted. What did the court mean by "insurable inter-
est"?' 75 We all have an insurable interest in our own liability because
events actuating that liability will result in economic loss. Thus, the court
might have narrowly referred to the seller's liability interest. The seller,
after all, was under a contractual obligation to supply the very policy that
he had obtained and for which the purchase price of the truck served as
partial consideration.

1 76

A better explanation, however, appears to be that the seller would have
had a continuing insurable interest in the truck even had he not con-
tracted to maintain insurance on it. Section 33-24-4(a) of the Official
Code of Georgia Annotated ("O.C.G.A.")'" defines "insurable interest" in
property as an "actual, lawful, and substantial economic interest in the
safety or preservation of the subject of the insurance free from loss. 1' 78

Section 33-7-9'79 defines "vehicle insurance" to include first party cover-
ages for "medical, hospital, surgical, and disability benefits to injured per-
sons . . . irrespective of legal liability of the insured, when issued as an

171. Id.
172. Id. at 78, 383 S.E.2d at 569.
173. Under the U.C.C., the parties' express agreement controls passage of title. O.C.G.A.

§ 11-2-401(2) (1982).
174. 192 Ga. App. at 78, 383 S.E.2d at 569 (citing Mahone v. State Farm Mut. Ins. Co.,

188 Ga. App. 664, 373 S.E.2d 809 (1988)). This presupposes that the policy declarations
were not limited to vehicles "owned" by the insured. Id.

175. Id.
176. For example, the 1966 Automobile Liability Policy explicitly excludes from cover-

age a "liability assumed by the insured under any contract or agreement." R. KEETON, supra
note 21, at 660 app. G.

177. O.C.G.A. § 33-24-4(a) (1990).
178. Id.
179. Id. § 33-7-9 (1982).
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incidental coverage with or supplemental to liability insurance."18 0 Read
in conjunction, these two provisions imply an extension of the common
law definition of "insurable interest." They compel the conclusion that
the seller's interest in the "safety or preservation1 .81 of the truck, as

'holder of the security interest or lien, authorized him to purchase all
those coverages which were encompassed in the definition of "vehicle in-
surance."18 2 These include first party coverages for harm that would not
affect him or for which he would not be legally responsible.

VIII. JUDGMENT IN EXCESS OF POLIcY LIMITS: ExcEss INSURER'S RIGHTS

What is the posture of an excess liability insurer that is compelled to
pay a large judgment entered against its insured because the primary in-
surer negligently failed to settle the case for a smaller amount? In Home
Insurance Co. v. North River Insurance Co., 8" a case of first impression
in Georgia, the court held that the excess insurer is equitably subrogated
to whatever rights its insured might have against the primary carrier.1 8 4

[Pilacing the excess insurer in the shoes of the insured advances the pub-
lic interest in obtaining prompt and just settlement of claims. The exis-
tence of excess ... coverage must not relieve the primary insurer of its
responsibility to accept reasonable settlement offers lest, in those situa-
tions whe[n] a claim exceeds the amount of primary coverage,*the pri-
mary insurer is encouraged to attempt to place its financial burden upon
the excess [carrierl.' 8

The court also reiterated the'principle that, under Georgia law, 'the in-
sured has a cause of action against his primary insurer, not only for a bad
faith tortious refusal to settle, but also for a refusal that is merely negli-
gent."8 6 Does this mean that the excess liability carrier as subrogee of the
insured is entitled to the same amount of damages that the insured would
have recovered? Not necessarily. The excess liability insurer may only re-
cover compensation for its own loss.1 87 When the evidence indicates that
an appropriate settlement would have exceeded the primary coverage and

180. Id. (emphasis added).
181. Id. § 33-24-4(a) (1990).
182. Id. § 33-7-9 (1982).
183. 192 Ga. App. 551, 385 S.E.2d 736 (1989).
184. Id. at 554, 385 S.E.2d at 740.
185. Id. at 555, 385 S.E.2d at 740. This accords with the majority view that predicates

the primary carrier's duty toward the excess carrier either on equitable or legal subrogation.
Some jurisdictions, like Georgia, also predicate that duty on tort. It is not based on contract.
See R. JERRY, supra note 21, § 115(b).

186. 192 Ga. App. at 556, 385 S.E.2d at 741.
187. Id. at 558, 385 S.E.2d at 742.
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thus cut into the excess or umbrella coverage, the trial court may take
this into account and reduce the amounts available for subrogation
accordingly. 88

Another issue surfaced in Home Insurance that deserves some com-
ment although it did not reach a conclusionary determination. The pri-
mary carrier had negligently misinformed the excess carrier regarding the
primary coverage, stating its limit to be $1,000,000 instead of the actual
limit of $500,000. Because the settlement demands were under $1,000,000,
the excess carrier claimed to have been "lulled into a passive posture."
The excess carrier, therefore, "took no active part in the defense or settle-
ment negotiations."' 9 The court acknowledged that this might present a
separate and independent tort claim against the primary insurer,' 0

which the excess carrier could pursue in its own right but not in its capac-
ity as a subrogee of the insured.'' As a subrogee, the excess carrier would
-stand in the shoes of its insured and thus could not claim that it had
reasonably and detrimentally relied upon the misrepresentation because
the insured, being charged with knowledge of the true policy limits under
the pervasive "duty to read," could not have claimed such detrimental
reliance.192

IX. LAPSE AND CANCELLATION

In Buffington v. State Automobile Mutual Insurance Co.,' 3 the in-
sured secured a six-month renewal and paid the premiums on a policy
that insured both an Oldsmobile and a Cadillac. One month later, the
insured received a "due notice" from his insurer showing the breakdown
of premiums for four vehicles. In addition to the premiums due on the
Oldsmobile and the Cadillac, one of the specified premiums was due on a
pickup truck that the insured had added before commencement of the
renewal term and for which he had never been billed. The other premium
was for a Bronco that the insured's son had added during the term with-
out the insured's' knowledge or authorization. The Cadillac was involved
in an accident two days after the insurer announced, in two separate com-
munications, the policy cancellation date. The insured claimed that the
Cadillac was insured on the date of the accident because he had paid the
premium for it, and because the insurer had failed to give him the statu-

188. Id.
189. Id. at 553, 385 S.E.2d at 739.
190. Id. at 555, 385 S.E.2d at 740 (citing Robert & Co. Assocs. v. Rhodes-Haverty Part-

nership, 250 Ga. 680, 300 S.E.2d 503 (1983)).
191. Id. at 555-56, 385 S.E.2d at 740-41.
192. Id.
193. 192 Ga. App. 389, 384 S.E.2d 873 (1989).
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tory thirty-day notice of cancellation.1 94 The court held that the insured's
policy was not an aggregate of four separate contracts but one contract
insuring four vehicles. 95 Even if the insured did not owe the premium on
the Bronco because the policy should not have been modified without his
consent, he did owe the premium on the pickup truck. Since he failed to
pay that premium, the insurer was authorized to cancel coverage on all
the vehicles, including the Cadillac. Such a cancellation was exempted
from the thirty-day notice mandate for ordinary cancellations.'"

X. LIFE INSURANcE-BENEFICIARY DESIGNATION

The formalities for designating beneficiaries under a Federal Group
Life Insurance ("FEGLI") are somewhat out of the ordinary since they
are prescribed by federal laws and regulations rather than by private con-
tract with the insurer. Under 5 U.S.C. § 8705(a)197 beneficiaries are to be
"designated . . . in a signed and witnessed writing received before death
in the employing office" and that "a designation, change, or cancellation
of beneficiary in a will or other document not so executed and filed has no
force or effect."' 19

In Law v. Law, 99 the insured designated his first wife as the beneficiary
on a form that had to be free of erasures or alterations. 00 Nevertheless,
the form did contain erasures and alterations because the insured had
"mistakenly printed his own name in the place where the beneficiary
should be indicated"2.0 ' and had corrected his mistake by lining out his
own name and substituting that of his first wife. The corrected form was
properly witnessed and accepted by the employing office. Did this invali-
date the designation?

The court concluded that it did not.20 2 The insured was required to
comply solely with the United States Code and the regulations published
by the federal agencies responsible for the FEGLI program20 Since
neither of these contained any reference to erasures ,or alterations on the
designation forms, the designation in question was valid. The court
stressed, however, that the statutory designation procedure was

194. O.C.G.A. § 33-24-45(d) (1982) (current version at O.C.G.A. § 33-24-45(d) & (f)
(1990)).

195. 192 Ga. App. at 391, 384 S.E.2d at 874.
196. Id. (citing O.C.G.A. § 33-24-44(d) (1990)).
197. 5 U.S.C. § 8705(a) (1988).
198. Id.
199. 192 Ga. App. 367, 384 S.E.2d 891 (1989).
200. Id. at 367, 384 S.E.2d at 892.
201. Id.
202. Id. at 369, 384 S.E.2d at 893.
203. Id.
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mandatory and permitted no exceptions.0 4 It accordingly held that the
insured's alleged designation of his second wife as a beneficiary was inva-
lid ' 2 1 It consisted merely of "a slip of 'paper with various numbers and
statements typed or written thereon" and was apparently "attached to an
insurance portfolio from an insurance company" other than the one
which had issued the FEGLI policy.206

XI. LIMITATIONS ON COVERAGE-TIME FOR SUIT

The Georgia Uninsured Motorist Statute20 7 requires victims of automo-
bile accidents, who file an action against known owners or operators of
vehicles causing the accident, to perfect their -rights by serving duplicate
original copies of the pleadings "as prescribed by law"2 0 8 upon the unin-
sured 'motorist carrier. In Vaughn v. CollurM, 20 9 the supreme court con-
strued this statutory requirement to mean that service upon the insurer
be completed within the ,time limitations governing service in the under-
lying tort suit.210

What is the posture of affairs when service upon the insurer is delayed
beyond the statute of limitations because the plaintiff reasonably. as-
sumed that the defendant was covered by a liability insurance policy?
Does the fact that the victim could assert no first-party claim against the
uninsured motorist carrier and could not add it as a party to the tort
action until a court determined that the defendant was uninsured toll the
limitation for service upon the insurer? In Bohannon v. J.C. Penney Cas-
ualty Insurance Co.,211 the supreme court stated that .the tardy victim
was simply out of luck. The limitation in question governs service upon
and not the assertion of claims against the insurer. While conceding that
the argument in favor, of having the statute of limitations on service "run
from the date that it is legally determined that the negligent motorist is
uninsured . . is an engaging one,"122 the court concluded that "fashion-
ing such a rule is a task that is better left to the legislature. 21 3

204. Id. at 370, 384 S.E.2d at 894.
205. Id.
206. Id.
207. 1963 Ga. Laws 588 (codified as amended at O.C.G.A. § 33-7-11 (1982 & Supp.

1990)).
208. O.C.G.A. § 33-7-11(d) (1982 & Supp. 1990).
209. 236 Ga. 582, 224 S.E.2d 416 (1976).
210. O.C.G.A. § 9-3-33 (1982) (the statute of limitations in a tort suit for injury to the

person is two years).
211. 259 Ga. 162, 377 S.E.2d 853 (1989), aff'g Bohannon v. Futrell, 189 Ga. App. 340, 375

S.E.2d 637 (1988); see also Pock, Insurance, 41 MERCER L. REV, 211, 229 (1989).
212. 259 Ga. at 163, 377 S.E.2d at 853.
213. Id.
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As Justice Weltner pointed out in his cogent dissent, if the court had
been more accommodating and made an exception to its own rule in
Vaughn, such an exception

would obviate what is now judicially recognized as the responsibility of
all plaintiffs to serve their uninsured motorist carriers in every action
arising out of every motor vehicle incident ... (and] the necessity that
carriers review and monitor thousands of lawsuits in which there will
never be any question of uninsured motorist coverage2 '

XII. MOTOR COMMON CARRIER-MOTOR CONTRACT CARRIER

In Employers Insurance of Wausau v. Dawson,"' plaintiff was injured
in a collision with a truck operated by a motor contract carrier. 21  He
brought a direct action against the carrier and its insurer. Subsequently,
plaintiff lost his cause of action against the carrier because he dismissed
his suit against the carrier and then allowed the statute of limitations to
expire. The insurer then denied further liability on its contract because it
was no longer possible to establish tort liability against its insured.217 The
court held that Georgia's limited direct action statute clearly permits the
joinder of motor carriers and their insurers in the same action, whether
the action arises in tort or contract.2 8 The statute also permits an inde-
pendent action "against the insurer without joinder of the motor carrier
...as an independent ex contractu action on the policy itself and is non-
ancillary to the ex delicto action against the motor carrier. 2 1 9

Accordingly, the court held that the pending prejudgment suit against
the insurer could proceed although a suit against the insured was now
'barred.220 The rule would be otherwise if plaintiff had been tardy and
filed his action against the insurer after the time limitation of the statute
prevented a suit against the motor carrier.22

214. Id. at 164, 377 S.E.2d at 854 (Weltner, J., dissenting) (emphasis in original).
215. 194 Ga. App. 247, 390 S.E.2d 261 (1990).
216. Motor contract carriers and motor carriers are defined in O.C.G.A. § 46-7-52 (1982)

and O.C.G.A. § 46-7-2 (1982), respectively.
217. 194 Ga. App. at 247, 390 S.E.2d at 262.
218. This applies to both motor contract carriers and motor carriers. O.C.G.A. §§ 46-7-

12(e), -58(e) (1982). The applicable language of the two sections is identical.
219. 194 Ga. App. at 248, 390 S.E.2d at 263 (quoting Thomas v. Bobby Stevens Hauling

Contractors, 165 Ga. App. 710, 714, 302 S.E.2d 585, 588-89 (1983)).
220. Id.
221. See, e.g., Addington v. Ohio S. Express, 118 Ga. App. 770, 165 S.E.2d 658 (1968).

Because of the nature of the materials transported, some common carriers are excluded
from the definition of motor contract carrier and motor carrier. This exclusion also exempts
them from exposure to direct action. See, e.g., National Indem. Co. v. Tatum, 193 Ga. App.
698, 388 S.E.2d 896 (1989); Bailey v. Occidental Fire & Casualty Co., 193 Ga. App. 710, 388
S.E.2d 899 (1989).
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XIII. NO-FAULT INSURANCE

Georgia's No-Fault Act recently celebrated its sixteenth birthday.222

The No-Fault Act is still in need of occasional judicial fine tuning, but
the flood of litigation resulting in many benchmark decisions has turned
into a rivulet. In Southern Guaranty Insurance Co. v. Goddard,'2 2 3 the
supreme court had its first opportunity to construe a 1982 amendment to
the statutory procedures for offering and rejecting optional PIP cover-
ages.22" The application involved "blocks within blocks," and listed
"[twenty-nine] different types of coverages for each of three different
cars, making a total of [eighty-seven] boxes from which selections were to
be entered.122 The policy contained no wording indicating that the cov-
erages had been explained to the applicant. Even the statement that the
insurer claimed put it in substantial compliance with the procedure was
"printed with a typeface of the same boldness as the three statements
above it and the two statements below it."' M

2 The court held that this
exercise fell short of the simple mandate that applications contain a
"statement in boldface type signed by the applicant indicating that the
optional coverages . . . have been explained to the applicant, '"2 7 because
it did not satisfy "[t]he common sense definition of boldface [as] print
which exhibits a face sufficiently heavy in appearance to cause it to be
more conspicuous than the print which surrounds it.12 2 8

In Georgia Farm Bureau Mutual Insurance Co. v. Jah,22 9 a claimant
for no-fault benefits was injured in an accident while driving his sister's
Honda with her permission. At the time of the accident, the sister was a
named insured under the automobile policy. Because the claimant was a
resident in her household, he was covered under her policy.23 0 The parties
presented evidence that the sister had transferred coverage from the
Honda to a newly acquired Nissan prior to the accident. The insurer ar-
gued that the claimant should not be treated as an insured if it were
proven that he committed the crime of knowingly operating the unin-

222. 1974 Ga. Laws 113 (codified at O.C.G.A. § 33-34-1 (1982)).
223. 259 Ga. 257, 379 S.E.2d 778 (1989).
224. O.C.G.A. § 33-34-5 (1990).
225. Southern Guaranty Ins. Co. v. Goddard, 190 Ga. App. 97, 99, 378 S.E.2d 130, 131

(1989). The supreme court adopted the c6urt of appeals' statement of facts, but did not
include these in its opinion. 259 Ga. at 258, 379 S.E.2d at 779.

226. 259 Ga. at 258, 379 S.E.2d at 779.
227. Id. (quoting O.C.G.A. § 33-34-5(b) (1990)) (emphasis added).
228. Id. For another case holding that the offer of optional no-fault benefits fell short of

the mark, see Striggles v. Hanover Ins. Co., 194 Ga. App. 76, 391 S.E.2d 767 (1989).
229. '193 Ga. App. 169, 387 S.E.2d 447 (1989).
230. Id. at 169-70, 387 S.E.2d at 447. See O.C.G.A. § 33-34-2(5) (1990).
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sured Honda at the time of the accident.231 The court found that criminal
conduct of this kind was not one of the four exclusions specifically listed
in the No-Fault Act.23 2 The court was, therefore, in no position to engraft
a fifth judge-made exclusion even if it were shown that the "legislature
intended but inadvertently failed" to include such an exclusion.233

A variant of this issue surfaced in Industrial Indemnity Co. v.
Walck.234 The claimant was injured when the loan vehicle, provided to
her by an automobile dealership, spun out of control and rolled over.
When it turned out that she carried no insurance on her own car, which
was being repaired, the dealership's insurer insisted that it was not liable
to her for any no-fault benefits and cited two provisions in the No-Fault
Act. 235 The first provision prohibited operation of motor vehicles unless
their owners carried policies affording minimum PIP benefits.236 The sec-
ond provision stated, in essence, that a liability policy issued to an auto-*
mobile dealership on a loan vehicle afforded only excess coverage over the
amounts available under the complying primary policy on the borrower's
vehicle.2 37 The insurer argued that, in light of these provisions, it would
be against public policy to subject it to a liability which would not exist
but for the negligent or even criminal failure of the claimant to obtain a
complying primary policy.2 38 Once again the court concluded that only
the legislature could change the language of the statute.239 The present
statute plainly imposes liability upon the insurer by stating, without
qualifications, that the insurer can only claim the status of an excess car-
rier if the operator of the loan vehicle is actually "an insured uhder a
complying policy. 240

XIV. OMNIBUS CLAUSE

The 1990 revision 'of the Personal Auto Policy 41 defines insured as in-
cluding "[any person using 'your covered auto' ",242 and states in its ex-
clusions that "[wie do not provide Liability Coverage for any person:
[u]sing a vehicle without a reasonable belief that that person is entitled

231. 193 Ga. App. at 170-71, 387 S.E.2d at 448 (citing O.C.G.A. § 33-34-12(a) (1990)).
232. Id. at 169-72, 387 S.E.2d at 448 (citing O.C.G.A. § 33-34-7(b) (1990)).
233. Id. at 170, 387 S.E.2d at 448.
234. 192 Ga. App. 754, 386 S.E.2d 521 (1989).
235. Id. at 755, 386 S.E.2d at 522 (citing O.C.G.A. §§ 33-34-3(e), -4(a) (1990)).
236. O.C.G.A. § 33-34-4(a) (1990).
237. Id. § 33-34-3(e).
238. 192 Ga. App. at 755, 386 S.E.2d at 522.
239. Id. at 756, 386 S.E.2d at 523.
240. O.C.G.A. § 33-34-3(e) (1990).
241. KIT, supra note 24.
242. Id. at 3.
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to do so.' '
1,1 This differs in structure and language from the traditional

omnibus clause in the 1966 Family Combination Automobile Policy, "

which defined "insured" as "any other person using such automobile with
the permission of the named insured, provided his actual operation or (if
he [was] not operating) his other actual use thereof [was] within the
scope of such permission."'2 " Unlike the 1990 revision, this older policy
placed the insurer's obligation for ordinary permittees within the four
corners of its coverage provision, and did not subtract from the obligation
by specific exclusion.

One effect of the 1990 easy reading policy appears to be that the im-
pressive judicial gloss, spawned by the traditional old omnibus clause, is
now reduced to marginal utility and may soon be of interest only to those
who have an antiquarian turn of mind and a penchant for sweeping dusty
corners.

United Services Automobile Association v. Lail,21
6 a case of first im-

pression in this state, had to answer the question "whether a driver who
had permission to use another's car would be excluded from coverage
under the terms of the 'easy reading' exclusion if he deviated from the
scope of the permission granted to him."12 4

7 The court held that he would
not be excluded. 24 '8 The insured had expressly permitted the employee
driver to use a certain vehicle, but instructed him to use a specified route.
The employee ignored these instructions, took a different route, and was
involved in a collision.2 "1

The court explained that the exclusion, which like any other exclusion
has to be strictly construed against the insurer, focuses solely on the
driver's reasonable belief that he is entitled to use the owner's vehicle.25

0

Since the statute does not "condition coverage upon the driver's compli-
ance with any limitation placed upon the scope of his permission,' 25 all
that is required for coverage is that the driver be given permission to take
and operate the vehicle. The court did not expand upon the time-space
dimensions of the deviation involved2 52 It is, therefore, uncertain whether

243. Id. at 4.
244. KEETON & Wioiss, supra note 2, at 1116.
245. Id. at 1117.
246. 192 Ga. App. 487, 385 S.E.2d 424 (1989).
247. Id. at 490, 385 S.E.2d at 426.
248. Id.
249. Id.
250. Id. at 488-89, 385 S.E.2d at 425 (quoting Traveler Indem. Co. v. Whalley Constr.

Co., 160 Ga. App. 438, 441, 287 S.E.2d 226, 229 (1981)).
251. Id. at 489, 385 S.E.2d at 425 (citing Larsen v. United Pac. Ins. Co., 44 Wash. App.

529, 723 P.2d 8 (1986)).
252. Under the doctrine of respondeat superior, the employer is liable for an employed

driver who is only on a "detour" but ceases to be liable for one who embarks upon a "frolic
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the decision holds that once initial permission is given the policy covers
virtually all uses of the vehicle, 53 or that it covers only some uses de-
pending upon the degree of the deviation involved. This question will
have to await clarification as more of the new easy reading policies engage
judicial attention.

In Georgia Farm Bureau Mutual Insurance Co. v. Allstate Insurance
Co.,2 5 4 the omnibus clause, framed in more traditional language, covered
"any other person using [the vehicle] with [the owner's] permission. '255

There was some evidence that the owner had given her son's girlfriend
general permission to borrow the owner's car for the purpose of taking
her son "back and forth to work . . . and to get groceries and stuff. 25 6

One day the son took the car without specific permission and was in-
volved in a collision as he "went up town" to get a "T.V. antenna. 2 7 The
court held that this omnibus clause focused upon the vehicle's use and
not upon its operation or the identity of its operator. 258 Since purchasing
a T.V. antenna "could be construed as within the framework of the ge-
neric terms of picking up 'groceries and stuff,' " a jury could well con-
clude that the son's trip "was for a purpose to be served by the permis-
sion."259 The court, therefore, held that it was error for the trial court to
grant the insurer's motion for summary judgment.260

In Georgia a driver who merely qualifies as an additional insured under
the omnibus clause must usually ".'elect' for coverage under the policy,
usually by forwarding copies of the complaint and summons to the in-
surer."2 ': What happens when the driver affirmatively rejects such cover-
age? Starnes v. Cotton States Mutual Insurance Co. 212 addressed this
issue. Plaintiff filed a lawsuit against a driver and his employer for inju-
ries sustained in an automobile accident.22 The driver "affirmatively re-
nounced any intention to seek coverage" under his employer's policy be-
cause he evidently felt that to do so "would be to shirk individual

of his own." These agency notions occasionally surface in the permittees' cases. See gener-
ally W. PROSSER & W.P. KEETON, PROSSER & KEETON ON THE LAW OF TORTS § 70 (5th ed.
1984).

253. See R: JERRY, supra note 21, at 213. The most "liberal" view, if that term is appo-
site, is appropriately called the "bell or high water rule."

254. 190 Ga. App. 593, 379 S.E.2d 619 (1989).
255. Id. at 593, 379 S.E.2d at 620.
256. Id. at 594, 379 S.E.2d at 620-21.
257. Id., 379 S.E.2d at 621.
258. Id.
259. Id. at 594-95, 379 S.E.2d at 621.
260. Id. at 595, 379 S.E.2d at 621.
261. Adwater v. Georgia Ins. Co., 170 Ga. App. 29, 31, 316 S.E.2d 2, 5 (1984).
262. 194 Ga. App. 320, 390 S.E.2d 419 (1990).
263. Id. at 320, 390 S.E.2d at 419.
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responsibility for his own actions."26 4 The insurer promptly filed a suit
"to obtain a declaratory judgment absolving it of any obligation either to
defend ]the driver] or pay any judgment which might be entered against
him. '2 5 The court reviewed the history of the election of coverage re-
quirement and concluded that it applied strictly only in those cases in
which the interests of the named insured and those of the additional in-
sured might be in conflict.2 " 6 The court noted that there was no such con-
flict in the present case because a successful defense of the driver would
also operate as a complete defense to his employer.2 6 7 The court con-
cluded that the driver's failure to elect otherwise available insurance, or
his affirmative renunciation of it, "[n]oble and refreshing though this sen-
timent may be,"268 could not defeat the rights of an innocent, injured
member of the motoring public. 2 9 This conclusion was compelled by the
policies underlying compulsory insurance and buttressed by the fact that
the driver had no insurance of his own. Such renunciation could, however,
absolve the insurer of the duty to defend the driver in the lawsuit against
him. 

2 70

XV. PROCEDURE

In Atlantic Wood Industries, Inc. v. Argonaut Insurance Co., 271 the
supreme court held for the first time that "insureds should have the same
opportunity as insurers to determine in advance the scope of policy provi-
sions. 2 7 2 In doing so, the court purported to overrule prior applicable
case law and limited the insurer's access to declaratory relief. These limi-
tations, however, have by no means -disappeared. In State Farm Mutual
Automobile Insurance Co. v. Astro Leasing, Inc.,7 ' the court of appeals
reiterated that Atlantic Wood had only overruled prior case law to the
extent that it "conflicted with the specific holding" 74 giving insureds ac-
cess to declaratory relief. Atlantic Wood is not a "Magna Carta" for in-
surers that permits them to test the waters by declaratory relief whenever
it suits their convenience. Therefore, if a liability insurer, although sued
as a primary carrier, admits that it was at least liable as an excess carrier

264. Id. at 323, 390 S.E.2d at 421.
265. Id. at 320, 390 S.E.2d at 419.
266. Id. at 322, 390 S.E.2d at 421.
267. Id. at 323, 390 S.E.2d at 421.
268. Id.
269. Id.
270. Id.
271. 258 Ga. 800, 375 S.E.2d 221 (1989).
272. Id. at 801, 375 S.E.2d at 222.
273. 194 Ga. App. 515, 390 S.E.2d 885 (1990).
274. Id. at 517, 390 S.E.2d at 886.
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it will have no standing to bring an action for declaratory judgment
against its insured in order to establish that some other insurer was the
primary carrier. Since the insurer had a contractual obligation to defend
the insured in its capacity as an excess carrier, it faced no crucial choices
at this juncture and needed no guidance regarding its primary or excess
status. If it is later determined that the insurer was indeed only an excess
carrier, it would, as such, be contractually subrogated to the rights of its
insured against the primary carrier. Since it could suffer no prejudice, it
had no need for declaratory relief.

XVI. RELEASES

Jackson v. Wiley 275 is a classic illustration of the finality of releases in
Georgia. The insured's car was damaged in a collision. She notified her
insurer and completed a form in which "she claimed only property dam-
age, answering 'no' to the question 'Was anyone injured?' ",26 The insured
received a settlement check that she signed over to her repair shop when
her car was ready. Later, she claimed she was not bound by the release
because she had received a back injury in the collision. She thought the
check was for property damage only and had not read the language of the
release, which appeared above her endorsement and which stated that she
accepted the check "in full settlement of all claims for damages to prop-
erty and for bodily injury whether known or unknown ....

On these facts, some jurisdictions that adhere to the confusing humani-
tarian doctrine of omnibus insurance releases would find the release in
question to be the product of a basic and mutual mistake concerning the
very existence of the injury, and thus subject to the vitiating powers of
rescission.,7s Georgia definitely will not. The court in Jackson held that
the release was binding in the absence of the insurer's fraud in misrepre-
senting its purpose."" The evidence in this case indicated at most a uni-
lateral mistake on the part of the insured. ' The court also held that the
insurer's four-month retention of a check, with which the insured had
tried to tender back the money she had received in settlement, did not

275. 193 Ga. App. 491, 388 S.E.2d 395 (1989).
276. Id. at 491, 388 S.E.2d at 396.
277. Id. (emphasis added).
278. See E. FARNSWORTH, CONTRACTS § 9.3, at 655-56 (1982).
279. 193 Ga. App. at 492, 388 S.E.2d at 397 (citing O.C.G.A. § 13-4-60 (1982)). In addi-

tion to fraud in the "factum" or "execution," a release can also be rescinded for fraud in the
"inducement," i.e. a basic misrepresentation by the Insurer as to the existence or the nature
of the injury suffered by the insured. E. FARNSWORTH, supra note 278, § 4.10, at 235-36.

280. 193 Ga. App. at 492, 388 S.E.2d at 397.
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estop the insurer from pleading the release. Nor did the retention effect a
"reverse accord and satisfaction" 81 as the insured had contended.2 s

1

Does the language of a release have to state explicitly that it covers
claims for both property damage and personal injuries before it qualifies
as an omnibus release? McCollum v. Doe2s3 held that it did not. A release
that covered "any and all claims and causes of action . "..,,2 was an om-
nibus release. Such language is unambiguous and does not justify an in-
terpretation that the release is somehow limited to property damage
alone.

XVII. UNINSURED MOTORIST COVERAGE

A claim for uninsured motorist coverage arising out of an accident
caused by an unknown driver can only be made if there was a physical
contact between the vehicle of the claimant and the vehicle of the un-.
known driver.28 This requirement is eliminated only when "the descrip-
tion by the claimant of how the occurrence occurred (sic) is corroborated
by an eyewitness to the occurrence other than the claimant." '286 In Hoff-
man v. Doe,287 the claimant was injured in a collision that resulted in a
suit against the other driver (Singley) and an unidentified driver (John
Doe). Singley testified "that an unidentified vehicle pulled out in front of
him suddenly, and in swerving to avoid a collision with that vehicle, he
lost control" and collided with the claimant's car.28 The claimant, on the
other hand, testified that she saw no other car but her own and Singley's.
The court held that the claimant was out of luck.2

8 It was her version of
events that had to be corroborated by an eyewitness. Since her testimony
made no mention of a"'phantom" car, Singley's testimony could not serve
as corroboration.80

Whenever two uninsured motorist carriers are present upon the same
risk, the coverages may be "pyramided" or "stacked," as that process is

281. Id.
282. Id. The court tried to do its best with the insured's theory, which was hardly a

model of clarity. It assumed that a'mutual rescission of a release by. agreement, as distin-
guished from a unilateral rescission for cause, was possible in principle. But such agreement
requires an offer, acceptance, and consideration. In Jackson the insured had only shown
that there was some evidence of conduct which might have amounted to an acceptance had
an offer been made. Id.

283. 190 Ga. App. 444, 379 S.E.2d 233 (1989).
284. Id. at 444, 379 S.E.2d at 234.
285. See O.C.G.A. § 33-7-11(b)(2) (1982 & Supp. 1990).
286. Id. § 33-7-11(b)(2) (Supp. 1990) (emphasis added).
287. 191 Ga. App. 319, 381 S.E.2d 546 (1989).
288. Id. at 319, 381 S.E.2d at 546.
289. Id. at 320-21, 381 S.E.2d at 547.
290. Id. at 321, 381 S.E.2d at 548.

1990]



292 MERCER LAW REVIEW [Vol 42

popularly known.291 This does not, however, answer the question of how
liability should be apportioned between the two carriers. In Georgia Farm
Bureau Mutual Insurance Co. v. State Farm Mutual Automobile Insur-
ance Co., 2

92 the supreme court, in order to "simplify such cases in the
future,"29 3 rejected proration as a method of apportionment, and held
that the carrier most closely identified with the insured is responsible as
the primary insurer and the other carrier is responsible as the excess in-
surer.2 94 The case involved a claimant who was injured while riding as a
passenger in someone else's car. Since she had an automobile policy of
her own, her insurer was required to compensate her up to the limits of
its uninsured motorist coverage, and her host's insurer was required to
pick up the slack.2 95 Her own insurer was the party most closely identified
with her because it and not the host's insurer had collected premiums
from her.2 99

In Travelers Indemnity.Co. v. Maryland Casualty Co.,297 the claimant
was injured in a collision with an underinsured vehicle. At the time, she
was driving her employer's car and was covered under his policy. She was
also covered under her mother's policy as a relative and resident of her
mother's household.298 The court found that while the specific "premium"
test of Georgia Farm Bureau was not apposite (because the claimant had
not paid premiums to either insurer), the supreme court had drawn a
bright line for courts to follow when it formulated its "more closely iden-
tified" criterion.2 99 The court concluded that the mother's insurer was
most closely identified with the claimant because the claimant's status as
a member of her mother's family and household "like the factor of pre-
mium payment, is a single and uniformly-occurring fact which addresses
itself to the relationship of the injured plaintiff to the policy rather than
to the circumstances of the injury to the policy." 00

291. In "stacking," all available uninsured motorist coverages are aggregated and the
total is then reduced by the total liability coverages that are available. It does not matter
whether only one tortfeasor is involved, which is usually the case, or whether more are in-
volved, as was the case in Sanborn v. Farley, 192 Ga. App. 376, 377, 385 S.E.2d 6, 7 (1989).

292. 255 Ga. 166, 336 S.E.2d 237 (1985).
293. , Id. at 167, 336 S.E.2d at 238.
294. Id., 336 S.E.2d at 237-38.
295. Id. at 166, 336 S.E.2d at 237. See generally Pock, Insurance, 38 MERCER L. REV.

247, 265-66 (1986).
296. When, for whatever reason, the most closely identified primary insurer drops out of

the picture, the excess insurer is called upon to pick up the entire loss up to the limits of its
policy. See, e.g., J.C. Penney Casualty Ins. Co. v. Woodard, 190 Ga. App. 727, 380 S.E.2d
282 (1989) (primary coverage was lost by failure to give timely notice).

297. 190 Ga. App. 455, 379 S.E.2d 183 (1989).
298. Id. at 455, 379 S.E.2d at 184.
299. Id., 379 S.E.2d at 185.
300. Id. at 457, 379 S.E.2d at 185 (emphasis added).



INS URANCE

The court's selection of the family relationship as a connecting factor,
whatever its other merits, likely will avoid diseconomies in litigation. This
is because it is easier to establish the more permanent status of a relative
residing in the named insured's household than the more fleeting "inci-
dent context"3 0' of employment, which demands proof that the claimant
was not only an employee but that she was also, at the time of the acci-
dent, acting within the scope of her employment.0 2

XVIII. WAIVER AND ESTOPPEL

Conventional wisdom teaches that the pluriform doctrines of waiver
and estoppel cannot ordinarily. be used to extend coverage.3 0 3 A party
cannot waive itself into a new contract.304 An exception exists when the
insurer, without sending a timely reservation of rights letter or executing
a non-waiver agreement with the insured, "assumes the defense of an ac-
tion or continues such defense with knowledge, actual or constructive, of
noncoverage. '"30 The scope of this limited exception presents the litiga-
tion context of Jacore Systems v. Central Mutual Insurance Co."' The
customer of a supplier of computer equipment sued the supplier for a
variety of alleged misdeeds, including the negligent performance of con-
tractual duties. The supplier called on its liability insurer to defend the
suit under the business owner's policy it carried. The insurer sent a reser-
vation of rights letter (to which the supplier did not object), defended the
suit, and finally settled out of court.3 0 7

Five years later the supplier faced another suit by different plaintiffs
on an unrelated occurrence, but involving identical issues of coverage.
This time the insurer entered into a "Reservation of Rights and Non-
Waiver Agreement""0 with the supplier, defended the suit, reached a set-
tlement out of court, but refused to pay it on grounds of noncoverage.
The supplier, not without ingenuity, claimed that the insurer had waived
its rights to object to coverage in the first suit because they violated the
procedures for a proper reservation of rights, and that this waiver some-

301. Id.
302. Accord Continental Ins. Co. v. Southern Guaranty Ins. Co., 193 Ga. App. 395, 388

S.E.2d 16 (1989) (holding that the claimant's own insurer rather than his employer's insurer
was the primary carrier).

303. This is still basically true, but certain benchmark cases cannot be reconciled with
such apodictic statements. See R. JERRY, supra note 21, §§ 44, 61(a).

304. Id. § 61(a).
305. Prescott's Altama Datsun v. Monarch Ins. Co., 253 Ga. 317, 318, 319 S.E.2d 445, 446

(1984).
306. 194 Ga. App. 512, 390 S.E.2d 876 (1990).
307. Id. at 512-13, 390 S.E.2d at 877.
308. Id.
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how carried over into the second suit because it involved identical cover-
age issues. The supplier contended that the original reservation of rights
letter was insufficient because the insurer did not follow it up by timely
filing suit for declaratory judgment on the issue of coverage.'0 9 The court
held that this totally misconstrued the compendious reservation of rights
procedure first articulated in Richmond v. Georgia Farm Bureau Mutual
Insurance Co. 310 This procedure requires a valid bilateral contract (non-
waiver agreement). If the insured balks at signing such a contract, the
procedure requires a unilateral notice (reservation of rights letter) to the
insured that explains why coverage is denied, and a timely suit against
the insured for a declaratory judgment on coverage."' After notice, the
insurer may only take steps necessary to keep. the main case from going
into default and to avoid prejudice to the insured.32 If the insurer goes
its merry way and continues to orchestrate the defense, a right which de-
rives from the very policy the' coverage of which it denies, the insurer is
guilty of taking an inconsistent stance which itself represents a waiver of
its coverage objections. As the court reminded the Bar, however, Rich-
mond only requires such declaratory relief "absent [the] insured's express
or implied consent." 313 If, as in the case sub judice, the insured does not
object to the unilateral reservation of rights letter, it is deemed to have
given its implied consent to the letter and cannot treat the insurer's sub-
sequent orchestration of the defense as a basis for waiver.3"4

The insurer, therefore, was absolved of the accusation that it had some-
how failed to make an effective reservation of rights. Yet, the court went
on to explain that even if its conduct in the first suit had, arguendo, con-
stituted a waiver of its coverage objections, such waiver would not carry
over to a second suit filed years later and "involving a completely unre-
lated occurrence." 15 Such an extension of the doctrine of waiver would
penalize insurers for settling claims and impinge upon the public policy
favoring "the settlement of claims without litigation."3 "0

309. Id.
310. 140 Ga. App. 215, 231 S.E.2d 245 (1976).
311. See Pock, Insurance, 29 MERcER L. REV. 157, 171 (1977).
312. Id.
313. 194 Ga. App. at 514, 390 S.E.2d at 878 (emphasis omitted).
314. Id. at 513-14, 390 S.E.2d at 878.
315. Id. at 515, 390 S.E.2d at 878.
316. Id., 390 S.E.2d at 879.


