
Evidence

by Marc T. Treadwell*

I. INTRODUCTION

The most significant development in Georgia evidence law during the
survey period was the continued effort to adopt a new Georgia evidence
code based upon the Federal Rules of Evidence. As reported in last year's
survey article,' the proposed Georgia Rules of Evidence (the "proposed
Rules") were introduced during the 1989 session of the, general assembly
but did not reach the floor of either chamber.2 The proposed Rules were
again introduced in the 1990 session and promptly received unanimous
Senate approval. The Rules were then referred to the House Judiciary
Committee where they remained until the end of the session. Presumably,
the proposed Rules will again be introduced in the 1991 session.
'It is beyond the scope of this Article to address the proposed Rules.3

One point bears mention, -however. The proposed Rules do not dramati-
cally change existing substantive evidence law. Rather, they simply reor-
ganize existing law and provide Georgia lawyers with a concise and easily
assessable evidence code which is long overdue.

II. OBJECTIONS

The court of appeals decision in Jones v. Scarborough4 underscores the
importance of preserving the record for appeal even during depositions.
In Jones appellant contended that an expert, who testified by deposition,

* Partner in the firm of Chambless, Higdon & Carson, Macon, Georgia. Valdosta State
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1. See Treadwell, Evidence, 41 MERCER L. REV. 175 (1989).
2. See 1989 Ga. Laws 697.
3. See Treadwell, An Analysis of Georgia's Proposed Rules of Evidence, GA. ST. B.J.

(May 1990) for a detailed discussion of the significant differences between existing law and
the proposed Georgia Rules of Evidence.

4. 194 Ga. App. 468, 390 S.E.2d 674 (1990).
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was not qualified to render an opinion." The court's opinion does not
state whether the parties reserved objections or, because the deposition
was to be used in lieu of live testimony, whether the parties stipulated
that objections be made on the record.6 In any event, the court of appeals,
relying upon section 9-11-32 of the Official Code of Georgia Annotated
("O.C.G.A."), held that appellant had waived his objection because " 'the
ground of the objection is one which might have been obviated or re-
moved if presented'" at the time the witness was deposed.' The court
rejected appellant's attempt to rely upon a contrary conclusion in an
identical case, reasoning that it is within a trial court's discretion to re-
fuse to entertain an objection under such circumstances.'

A defendant generally may not rely upon an objection made by a code-
fendant. Thus; in Fields v. State," the court of appeals held that a de-
fendant had waived his objection because he had not expressly adopted
an objection that had been made by a codefendant."

The failure to adopt a codefendant's objection, however, is not always
fatal. Last year's survey' 2 discussed the court of appeals, decision in
Mindock v. State's in which the court held that the admission of a code-
fendant's guilty plea constituted reversible error notwithstanding a seem-
ingly insufficient objection.' 4 During the current survey period, the court
of appeals considered the appeal of another Mindock codefendant in
Boatwright v. State.'5 In Boatwright defendant also contended that the
admission of the guilty plea prejudiced his trial. Defendant, however, did
not object to the evidence and did not even expressly adopt the flawed
objection in Mindock at trial.'" Although the court of appeals noted that
this normally would constitute a waiver of the objection, the court viewed
the error to be so obvious and prejudicial that it reversed defendant's
conviction."

5. Id. at 468, 390 S.E.2d at 675.
6. Id. at 468-71, 390 S.E.2d at 675-77.
7. O.C.G.A. § 9-11-32(d)(3)(A) (1982 & Supp. 1990).
8. 194 Ga. App. at 468, 390 S.E.2d at 675 (quoting O.C.G.A. § 9-11-32(d)(3)(A)).
9. Id. at 468-69, 390 S.E.2d at 675 (distinguishing City of Fairburn v. Cook, 188 Ga.

App. 58, 372 S.E.2d 245 (1988)).
10. 194 Ga. App. 149, 390 S.E.2d 71 (1990).
11. Id. at 150, 390 S.E.2d at 73.
12. See Treadwell, supra note 1, at 176.
13. 187 Ga. App. 508, 370 S.E.2d 670 (1988).
14. Id. at 508-09, 370 S.E.2d at 671-72.
15. 193 Ga. App. 141, 387 S.E.2d 386 (1989).
16. Id. at 142, 387 S.E.2d at 387.
17. Id.
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In Carson v. State,'" the court of appeals once again held that an objec-
tion based simply on the assertion that testimony or evidence "'is "irrele-
vant" is insufficient to show error requiring reversal.' "

III. RELEVANCY

A. Relevancy of Extrinsic Act Evidence

No evidentiary issue spawns more appeals to the Georgia appellate
courts than the question of whether "extrinsic act evidence" is admissi-
ble. The phrase "extrinsic act evidence" refers to evidence of transactions
or occurrences other than the transaction or occurrence at issue. Extrinsic
act evidence includes evidence of similar or related transactions, charac-
ter, custom or habit, and any other evidence that is based on transactions
or occurrences other than those at issue."0 The general rule is easily
stated: Extrinsic act evidence is irrelevant and thus inadmissible.2 Be-
cause this rule is subject to numerous exceptions, it often leads to confu-
sion. Proper analysis, however, will usually reveal the purpose for which
the extrinsic act evidence is offered and whether it fits within one of the
many exceptions permitting the use of extrinsic act evidence.

The first step in this analysis is to examine whether the evidence is
truly extrinsic. Although the res gestae doctrine is generally considered an
exception to the hearsay rule, '2 the doctrine also permits the introduction
of evidence of acts or transactions other than those specifically at issue.23

Unfortunately, prejudicial evidence of extrinsic acts which bears no rela-
tion to the incident at issue other than proximity in time, is often admit-
ted because it is deemed part of the res gestae.24 Arguably, the most nec-
essary and welcomed benefit from the adoption of the proposed Rules is
the demise of the res gestae doctrine. Fortunately, during the present sur-
vey period there -were no noteworthy decisions in which extrinsic act evi-
dence was admitted pursuant to the res gestae doctrine.

The test to determine whether evidence is extrinsic is not solely tempo-
ral. An act that occurred at a time far removed from the transaction at

18. 192 Ga. App. 52, 383 S.E.2d 619 (1989).
19. Id. at 53, 383 S.E.2d at 621 (quoting Jefferson v. State, 157 Ga. App. 324, 325-26, 277

S.E.2d 317, 318 (1981)).
20. See generally FED. R. EVID. 404; O.C.G.A. § 24-3-3 (1982).
21. See, e.g., O.C.G.A. § 24-2-2 (1982); FED. R. EvID. 404(b).
22. O.C.G.A. § 24-3-3 (1982). See T. GREEN, GEORGIA LAW OF EVIDENCE § 287 (3d ed.

1988).
23. See T. GREEN, supra note 22, § 287.
24. See, e.g., Cooper v. State, 188 Ga. App. 629, 373 S.E.2d 796 (1988); Yarbrough v.

State, 186 Ga. App. 845, 368 S.E.2d 802 (1988); Simmons v. State, 186 Ga. App. 886, 369
S.E.2d 36 (1988).
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issue may be connected or related to the transaction at issue in a way
that renders it, for evidentiary purposes, a part of the transaction and
thus not extrinsic. In Fortenberry v. State,2 defendant contended that
the trial court erred by admitting into evidence sexually explicit video-
tapes found in his possession. Defendant, who was charged with molesting
his stepson, contended that the tapes were inadmissible because they did
not depict sexual acts between adults and children or men and boys and
thus were not sufficiently similar to the charged offense.2 The court of
appeals held, however, that the tapes were admissible because they had
been shown to the victim as a part of defendant's planned molestation.27

Because the victim saw the tapes, they were not extrinsic to the act at
issue and thus were admissible.2 8

Past surveys "9 have discussed Bowman v. State,30 a decision that has
provided prosecutors with a powerful weapon in the prosecution of cer-
tain offenses. In Bowman defendant argued that the trial court erred
when it admitted evidence of an act of child molestation that had oc-
curred outside the time period specified in the indictment. 1 The court'
rejected this contention, reasoning that if the date of an offense is not an
essential averment in the indictment then the indictment covers any sim-
ilar offense that defendant committed within the applicable period of lim-
itations.32 Thus, in proving that a defendant committed an offense, the
prosecution is not limited to evidence concerning a single transaction, but
may seek to prove any similar transaction that the defendant committed
within the period of limitations. 3 During the present survey period, the
court of appeals applied Bowman in Lovett v. State.4 In Lovett defend-
ant was charged with possession of a weapon by an inmate and with ag-
gravated assault. Defendant contended that the trial court erred by ad-
mitting evidence of his possession of a second weapon. Defendant also
contended that the prosecutor did not give him notice that he intended to
present evidence of similar or related transactions.39 Applying Bowman
the court of appeals held that because the date alleged in the indictment

25. 193 Ga. App. 329, 387 S.E.2d 607 (1989).
26. Id. at 329, 387 S.E.2d at 608.
27. Id.
28. Id. Even if extrinsic, the tapes were admissible to prove bent of mind and lustful

disposition. Id.
29. See Treadwell, Evidence, 40 MERcER L. Rpv. 225, 228 (1988); Treadwell, supra note

1, at 178-79.
30. 184 Ga. App. 197, 361 S.E.2d 58 (1987).
31. Id. at 197, 361 S.E.2d at 59.
32. Id.
33. Id.
34. 190 Ga. App. 572, 573, 379 S.E.2d 606, 607 (1989).
35. Id. at 572, 379 S.E.2d at 606-07 (notice required by GA. UNmi. Supa-a. CT. R. 31.3).
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was not an essential averment, evidence of all similar acts occurring
within the statute of limitations amounted to evidence of the charged
crime and the State was not required to give the notice required by Uni-
form Superior Court Rule 31.3.36 In other words, evidence that is factu-
ally extrinsic may not be legally extrinsic.

Evidence of Similar and Related Transactions. No evidentiary
issue confronts the Georgia appellate courts more frequently than that of
whether evidence of similar or related, but'nevertheless discrete, transac-
tions or acts are admissible. Generally, this issue arises in criminal cases
as prosecutors fight to get prejudicial evidence admitted, and defendants
fight to keep such evidence out. For example, evidence of a defendant's
prior conviction for a sadistic rape is powerful ammunition for the prose-
cutor. Of course, extrinsic act evidence is not admissible to prove that a
person, on the occasion in question, acted in conformity with his conduct
on other occasions, or to prove that a person is of bad character and thus
more likely to commit a criminal act.3 7 Such evidence is admissible, how-
ever, for certain purposes.38 The difficulty lies in determining whether ex-
trinsic act evidence is probative of a legitimate issue or merely serves to
prejudice the jury.

Generally, similar transaction evidence may, be admissible to prove
such elements as identity, motiye, plan, scheme, bent of mind, or course
of conduct and inadmissible to prove that a person acted in conformity
with his prior conduct. 9 Georgia courts often apply a three-part test to
determine whether the extrinsic act evidence is admissible.' First, the
State must prove that a defendant committed the extrinsic act. Second,
the extrinsic act must be sufficiently similar or related to the charged of-
fense so that proof of the extrinsic act tends to prove an element of a
charged offense. Finally, the probative value of the evidence must out-
weigh its prejudicial effect. 0

In the vast majority of appeals, the appellate courts affirm the trial
court admissions of similar transaction evidence. Occasionally, however,
reversals do occur, and these cases illustrate some of the limitations on
the use of extrinsic act evidence. In Grogan v. State4 1 defendant, who
managed condominiums, allegedly failed to account for rents that he had
collected. At trial, the court admitted evidence of a prior transaction be-

36. Id. at 573, 379 S.E.2d at 607.
37. See, e.g., Walraven v. State, 250 Ga. 401, 297 S.E.2d 278 (1982).
38. See, e.g., id. at 408, 297 S.E.2d at 284.
39. See, e.g., Robinson v. State, 192 Ga. App. 32, 34, 383 S.E.2d 593, 594 (1989).
40. See, e.g., 'French v. State, 237 Ga. 620, 621, 229 S.E.2d 410, 411 (1976); Brock v.

State, 254 Ga. 682, 683, 333 S.E.2d 593, 594 (1985).
41. 192 Ga. App. 234, 384 S.E.2d 441 (1989).
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tween defendant and two longstanding friends. In this transaction, de-
fendant's two friends mortgaged their home in order to raise money for
defendant to invest on their behalf. When his friends inquired into the
status of their investment, defendant was evasive. When these friends lost
their home, however, defendant permitted them to move into his own
home. 2 The court ruled that the trial court erred by not conducting a
hearing to determine the admissibility of this evidence until after the
State had presented its case in chief. 3 Although Uniform Superior Court
Rule 31.2 does not require that such a hearing be held prior to trial, fail-
ure to conduct such a hearing in this.case constituted reversible error be-
cause of the dissimilarity between the charged offense and this transac-
tion.4" The court reasoned that one prong of the test for the admissibility
of similar transaction evidence is that the discrete transaction must be so
similar to the charged offense that proof of that transaction tends to
prove an element of the charged offense. 5 The prior incident did not
come close to meeting this requirement, and the court dismissed the
State's argument that the friends' difficulty in contacting defendant after
the investment failed constituted a similar element."1 In addition, the
mere fact that money was involved in both transactions was "a thread too
ordinary and thus too slender to hold them together.' 47 Accordingly, the
court of appeals reversed the trial court.' 8

Although not an explicit requirement of the test to determine the ad-
missibility of similar transaction evidence, the State obviously must prove
that defendant committed the extrinsic act.'9 Ironically, the State need
not prove beyond a reasonable doubt that defendant committed the ex-
trinsic act 50 Thus, in Whitley v. State,51 the court of appeals rejected
defendant's contention that the State had not sufficiently proved that he
was in possession of marijuana on an occasion subsequent to his arrest for
the sale of marijuana.5 2 On'this subsequent occasion, police found mari-
juana in defendant's house. Defendant contended that he did not own the
house, and that others had equal access to the marijuana.5 Nevertheless,

42. Id. at 234-35, 384 S.E.2d at 442-43.
43. Id. at 235, 384 S.E.2d at 443.
44. Id. at 235-39, 384 S.E.2d at 443-45.
45. Id. at 238, 384 S.E.2d at 445.
46. Id.
47. Id.
48. Id. at 239, 384 S.E.2d at 445.
49. See French v. State, 237 Ga. 620, 621, 229 S.E.2d 410, 411 (1976).
50. See, e.g., Wallace v. State, 246 Ga. 738, 742, 273 S.E.2d 143, 147 (1980), cert. denied,

451 U.S. 988 (1981).
51. 193 Ga. App. 192, 387 S.E.2d 348 (1989).
52. Id. at 193, 387 S.E.2d at 350.
53. Id.
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the court held that the State had satisfied its burden of proving that de-
fendant was the perpetrator of the similar act.54 The court of appeals de-
cision in Whitley is also noteworthy because it demonstrates that the
similar transaction need not have occurred prior to the charged offense. 5

One of the more difficult issues that may arise in similar transaction
evidence cases is whether a defendant's acquittal of the similar offense
bars the admission of evidence of that offense at a subsequent trial."
Both the court of appeals and the supreme court struggled with this issue
in Salcedo v. State,57 a case discussed at some length in last year's sur-
vey.58 In Salcedo the supreme court held that the admission of extrinsic
act evidence concerning an issue previously resolved in defendant's favor
is barred by the doctrine of collateral estoppel." In Salcedo the principal
issue at the trial for the charged offense was whether defendant possessed
the requisite intent.60 Because the court resolved the issue of intent in
defendant's favor at the trial for the extrinsic offense, evidence of that
offense was not admissible at the trial of the charged offense.01

During this survey period, the court of appeals applied Salcedo in
Mims v. State.2 In Mims, defendant, who had been convicted of aggra-
vated assault with intent to rape, contended that the trial court erred in
admitting evidence of a previous charge of kidnapping and rape for which
he had been acquitted. e3 The court of appeals first noted that the su-
preme court in Salcedo had not adopted a per se rule against the admis-
sion of evidence of a crime for which a defendant had been charged but
acquitted."4 Rather, the admissibility of such evidence depends upon the
facts that were in issue at the prior trial and were resolved in defendant's
favor." In Mims the issue was identity, namely whether defendant was
the perpetrator of the offense. Consent was not at issue. At the trial for
the similar offense, the issue was whether or not the victim consented to
intercourse.66 Because the issue of identity was-not resolved in defend-

54. Id.
55. Id., 387 S.E.2d at 349-50; see also Flowers v. State, 191 Ga. App. 396, 381 S.E.2d 768

(1989).
56. For a discussion of the constitutional implications of such evidence, see Dowling v.

United States, 110 S. Ct. 668 (1990).
57. 258 Ga. 870, 376 S.E.2d 360 (1989), rev'g 188 Ga. App. 3, 372 S.E.2d 238 (1988).
58. See Treadwell, supra note 1, at 181-83.
59. 258 Ga. at 870-71, 376 S.E.2d at 360-61.
60. Id. at 871, 376 S.E.2d at 361.
61. Id.
62. 191 Ga. App. 628, 382 S.E.2d 414 (1989).
63. Id. at 630, 382 S.E.2d at 416.
64. Id. at 631, 382 S.E.2d at 416.
65. Id.
66. Id.
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ant's favor at the first trial, evidence of this similar transaction was ad-
missible at the trial for the charged offense to show defendant's modus
operandi, bent of mind, and lustful disposition. 7

In Johnson v. State,"8 the court of appeals also rejected the contention
that a conviction should be reversed because the trial court had admitted
evidence of a similar offense for which defendant had been acquitted." In
Johnson, however, defendant was acquitted after the trial for the charged
offense.7" The court of appeals reasoned that although extrinsic act evi-
dence is admissible when the defendant has not been charged or con-
victed of a similar act, evidence of such an act is not rendered retrospec-
tively inadmissible by a subsequent acquittal.71

In Terry v. State,'72 defendant raised a novel argument in an attempt to
obtain a reversal of his conviction. Defendant, an alleged serial killer, suc-
cessfully moved the trial court to sever the six murder charges against
him. At the trial for one of the murders, the court admitted evidence of
the remaining murders. Defendant argued on appeal that because the,
trial court granted his request for severance, it necessarily. followed that
evidence of the remaining murders was not admissible. as similar transac-
tion evidence at his trial on one of the murders. 73 The supreme court,
however, ruled that the standard governing the issue of whether to sever
offenses is in no way related to the standard governing the admissibility
of similar transaction evidence.' The similar transaction evidence in de-
fendant's case was offered for the limited purpose of demonstrating mo-
tive, intent, plan or scheme, identity, bent of mind, or course of con-
duct.7 5 Because the other transactions were sufficiently similar and
because the State adduced evidence that defendant perpetrated the simi-
lar acts, the trial court did not err in admitting this evidence."

Courts may admit evidence of related transactions, as well as similar
transaction evidence. Arguably, a related transaction, by definition, is not
extrinsic to the charged offense. This is the approach taken by the federal
courts.7 ' Georgia courts, however, seem to place similar and related. trans-

67. Id.
68. 193 Ga. App. 618, 388 S.E.2d 866 (1989).
69. Id. at 618-20, 388 S.E.2d at 867-69.
70. Id. at 620, 388 S.E.2d at 868.
71. Id.
72. 259 Ga. 165, 377 S.E.2d 837 (1989).
73. Id. at 165-68, 377 S.E.2d at 837-39.
74. Id. at 168-69, 377 S.E.2d at 839-40.
75. Id. at 166-69, 377 S.E.2d at 838-40.
76. Id. at 169, 377 S.E.2d at 840.
77. See, e.g., United States v. Martin, 794 F.2d 1531 (11th Cir. 1986); United&States v.

Butler, 792 F.2d 1528 (11th Cir.), cert. denied, 479 U.S. 933 (1986); United States v.*Collins,
779 F.2d 1520 (11th Cir. 1986).

[Vol. 42230



EVIDENCE

action evidence in the same category, although the admission of such evi-
dence is governed by different standards.7 In Kennedy v. State,7 the
trial court admitted evidence of a series of drug transactions and of the
use of drugs by defendant and his victim. All of these transactions took
place within a few hours time and culminated in the murder of the vic-
tim. Defendant contended that the drug transactions were not admissible
because they were not related to the murder.' 0 The court of appeals held
that all of the transactions were admissible because they were sufficiently
connected to the murder.8

Finally, similar transaction evidence is admissible in civil cases, though
the courts have enunciated a different test. In Worn v. Warren," plaintiff
sued defendant for false arrest and malicious prosecution. At trial, plain-
tiff adduced evidence of eleven previous warrants taken out by defendant
against others, all of which were terminated in favor of the charged per-
sons.' 3 The court of appeals ruled that the trial court had properly admit-
ted 'this evidence.' In civil cases, extrinsic act evidence-is admissible if it
is relevant to the transaction at issue and if the probative value of the
evidence outweighs the resulting prejudice. 5 The court noted that similar
transaction evidence was admissible in civil cases to prove fraud, motive,
and intent, and could "find no reason that such evidence should not be
admitted when it provides probative evidence of malice.""'

Evidence of Character as Substantive Evidence. In very limited
situations, evidence of character is admissible as substantive evidence.
For example, criminal defendants sometimes seek to introduce evidence
of a victim's character in an effort to explain their own conduct. In such
situations, a defendant may adduce evidence of a victim's general reputa-
tion for violence and evidence of prior specific threats or assaults against
the defendant.' 7 However, a defendant may not rely on evidence of spe-
cific acts of violence against third persons."' It appears, though, that the
supreme court may be on the verge of expanding a defendant's use of

78. See, e.g., Bernyk v. State, 182 Ga. App. 329, 331, 355 S.E.2d 753, 755 (1987) (Beasley,
J., concurring); Treadwell, supra note 29, at 230.

79. 193 Ga. App. 784, 389 S.E.2d 350 (1989).
80. Id. at 785, 389 S.E.2d at 351-52.
81. Id. at 785-86, 389 S.E.2d at 352.
82. 191 Ga. App. 448, 382 S.E.2d 112 (1989).
83. Id. at 448, 382 S.E.2d at 113.
84. Id. at 449, 382 S.E.2d at 114.
85. Id. at 448-49, 382 S.E.2d at 113-14.
86. Id. at 449, 382 S.E.2d at 114.
87. See McDonald v. State, 182 Ga. App. 509, 356 S.E.2d 264 (1987).
88. See id. at 510, 356 S.E.2d at 266 (citing Clenney v. State, 256 Ga. 123, 344 S.E.2d 216

(1986); Conklin v. State, 254 Ga. 558, 331 S.E.2d 532, cert. denied, 474 U.S. 1030 (1985),
reh'g denied, 475 U.S. 1040 (1986)).
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evidence of a victim's specific acts of violence. In Lolley v. State,"9 de-
fendant contended that the trial court erred by excluding evidence that
the victim was involved in an earlier altercation. The supreme court re-
jected this argument, citing the longstanding prohibition against the ad-
mission of evidence of a victim's acts of violence against third parties.' In
a concurring opinion, Justice Weltner, joined by Justices Bell and Hunt,
argued that cases excluding such evidence should be overturned.92 In a
well-reasoned dissent, Justice Gregory, along with Justice Clarke, found
an independent basis for the admission of evidence of the prior alterca-
tion.93 Justice Gregory argued that the evidence was admissible to prove a
similar transaction between the victim and a third party, rather than to
prove the victim's character for violence. 4 Justice Gregory applied a simi-
lar transaction analysis and concluded that the evidence was relevant to
prove that defendant's action was necessary to prevent injury to him-
self.9 In summary, the three concurring justices clearly felt that the time
had come to abrogate the principle that evidence of prior acts involving
third persons is not admissible as substantive evidence of character. 6 The
two dissenting justices did not address this issue, but rather opined that
the evidence was admissible as a similar transaction.9 7

Shortly after Lolley, the supreme court addressed this issue again. In
Hill v. State,08 the supreme court reaffirmed the majority holding in Lol-
ley that a victim's violent character may not be established by proof of
specific acts of violence against third parties.9 Justices Weltner and Bell
again concurred."0 ' Justice Weltner, referring to Lolley, wrote that "[t]wo
Justices dissented to the continued application of the rule that the vio-
lent character of a deceased may not be shown by evidence of specific acts
of violence against third persons."'' Justice Weltner noted that although
three justices had concluded -that the rule should be changed, they were
unwilling to reverse the trial court because it had properly applied the
law then in existence.' 02 Accordingly, Justice Weltner stated that once

89. 259 Ga. 605, 385 S.E.2d 285 (1989).
90. Id. at 606, 385 S.E.2d at 286.
91. Id.
92. Id. at 607-08, 385 S.E.2d at 287-89 (Weltner, Bell & Hunt, JJ., concurring).
93. Id. at 610-11, 385 S.E.2d at 289 (Gregory & Clarke, JJ., dissenting).
94. Id. at 611, 385 S.E.2d at 289.
95. Id.
96. Id. at 610, 385 S.E.2d at 289 (Weltner, Bell & Hunt, JJ., concurring).
97. Id. at 611, 385 S.E.2d at 289 (Gregory & Clarke, JJ., dissenting).
98. 259 Ga. 655, 386 S.E.2d 133 (1989).
99. Id. at 657, 386 S.E.2d at 135.

100. Id. (Weltner & Bell, JJ., concurring).
101. Id.
102. Id.
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Lofley "appear[ed] in the advance sheets . . ., [he would] give serious
consideration to applying the alternative rule suggested in the dissenting
and concurring opinions of Lotley."'0 Actually, the dissent in Lolley was
premised upon the conclusion that evidence of the prior violent act was
admissible as a similar transaction, and thug it did not fall within the rule
that prohibits evidence of specific acts against third parties to prove a
victim's character for violence.' 4

Justice Gregory's opinion in Chapman v. State ("Chapman II")0 sug-
gests that he is not yet ready to abandon the prohibition against the ad-
mission of specific acts of violence against third parties to prove charac-
ter.' 6 In the first appearance of Chapman v. State ("Chapman I"),101 the
supreme court addressed the question of whether evidence of a victim's
character is admissible when a defendant argues that her own conduct
was justified by the "battered woman syndrome."'0 8 In Chapman I 4he
court held that a defendant may adduce evidence of the victim's reputa-
tion for violence if defendant "makes a prima facie showing that the vic-
tim was the aggressor, that the victim assaulted the defendant, and that
defendant was honestly trying to defend [herself].', 0 ! The supreme court
reversed defendant's conviction,1 0 but on remand the jury again con-
victed her of murder."' On appeal from that conviction, defendant con-
tended that the trial court erred by refusing to admit evidence of specific
acts of violence by the victim against third parties.'12 Justice Gregory,
writing for a unanimous court, noted that the specific acts were dissimilar
to the deceased's alleged behavior at the time of the shooting and made
reference to his dissent in Lolley.l1a Thus,. Justice Gregory's dissent in
Lolley should not be construed as a signal that he would admit evidence
of specific acts to prove character, but rather that he would have admit-
ted the evidence in Lofley as similar transaction evidence. Actually, in
Chapman 11, the court rejected defendant's appeal because a deceased's

103. Id.
104. 259 Ga. 605, 610-11, 385 S.E.2d 285, 289 (1989) (Gregory & Clark, JJ., dissenting).
105. 259 Ga. 706, 386 S.E.2d 129 (1989).
106. Id. at 707, 386 S.E.2d at 131.
107. 258 Ga. 214, 367 S.E.2d 541 (1988). See Treadwell, supra note 1, at 184.
108. 258 Ga. at 215-16, 367 S.E.2d at 543.
109. Id. at 215, 367 S.E.2d at 543 (citing Bennett v, State, 254 Ga. 162, 326 S.E.2d 438

(1985)).
110. Id. at 217, 367 S.E.2d at 544.
111. 259 Ga. 706, 706, 386 S.E.2d 129, 130 (1989).
112. Id. at 707, 386 S.E.2d at 131.
113. Id. at 707 n.2, 386 S.E.2d at 131 n.2 (citing Lolley v. State, 259 Ga. App. 605, 385

S.E.2d 285 (1989) (Gregory, J., dissenting)).
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character can be shown only through evidence of general reputation in
the community and not through evidence of specific acts." 4

It is difficult to draw firm conclusions from Lolley and Hill. All that
can be said is that at least three justices are of the opinion that a victim's
character may be proved by evidence of acts against third parties.
Whether a majority share this opinion remains to be seen.

B. Relevancy of Prior Sexual Behavior

Georgia's rape shield statute ' generally prohibits the admission of evi-
dence that relates to the past sexual behavior of a rape victim.'16 Al-
though the courts have interpreted the statute broadly to protect victims
from embarrassing and unnecessary assertions of promiscuity,"" the stat-
ute is not unlimited in its scope. For example, in Smith v. State,"5 the
supreme court held that the rape shield statute does not bar the admis-
sion of evidence that an alleged victim had made false allegations of sex-
ual misconduct against third parties.""

The court of appeals decision in Reece v. State2 ' provides another ex-
ample of the limitations of the rape shield statute. In Reece the prosecu-
tion adduced evidence that the twelve-year old victim suffered from a
vaginal infection transmitted by sexual intercourse. The victim testified
that she had not had intercourse with anyone other than defendant. De-
fendant, who had been instructed by the trial court not to inject evidence
of the infection, argued that the prosecution implicitly charged that he
had transmitted the infection by, introducing evidence of the infection
and the victim's testimony that she was a virgin until the alleged rape.
Defendant contended that the State had opened the door for him to
prove that he did not suffer from this infection and that the victim must
have contracted it from some other source. The trial court permitted de-

114. Id. Decisioris that interpret the Uniform Superior Court Rules are beyond the scope
of this survey, although they sometimes peripherally involve evidentiary issues. The court of
appeals decision in Pugh v. State, 191 Ga. App. 394, 382 S.E.2d 143 (1989) is such a decision
that merits note. In Pugh the trial court held that the battered woman's syndrome defense
fell within the parameters of GA. UNUP. SUPER. CT. R 31.4, which requires a defendant who
relies on a defense of insanity, mental illness, or mental incompetency to do certain things.
The court of appeals held that evidence supporting the battered woman's syndrome is not a
defense of diminished responsibility within the perimeters of GA. UNIF. SUPER. CT. R. 31.4
and thus a defendant who relies upon this defense need not meet the requirements of GA.
UNIF. SUPER. CT. R. 31.4. 191 Ga. App. at 395-96, 382 S.E.2d at 145.

115. O.C.G.A. § 24-2-3 (1982 & Supp. 1990).
116. Id.
117. See, e.g., Parks v. State, 147 Ga. App. 617, 249 S.E.2d 672 (1978).
118. 259 Ga. 135, 377 S.E.2d 158, cert. denied, 110 S. Ct. 88 (1989).
119. 259 Ga. at 136, 377 S.E.2d at 159-60.
120. 192 Ga. App. 14, 383 S.E.2d 572 (1989).
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fendant to establish by cross-examination the name of the disease, the
method of its transmission, and whether medication is necessary for its
cure. The trial court refused to allow defendant's expert witness to estab-
lish that defendant's wife did not suffer from this infection and that it
was, therefore, unlikely that defendant himself suffered from the infec-
tion."' The court of appeals concluded that the trial court erred, reason-
ing that the prosecution had clearly attempted to imply that defendant
transmitted the infection to the victim. 1 2 2 Thus, defendant should have
been allowed to prove that he did not have the disease.12 3 The court con-
cluded that this "vital defense" did not impinge the rape shield statute in
any way.'" Moreover, to the extent that the testimony suggested that the
victim had had prior sexual relations, the harm to defendant's defense by
excluding this testimony far outweighed any harm to the victim from its
admission.

1 25

The court's conclusion is undoubtedly correct. It is interesting, how-
ever, that the court engaged in a balancing of the relative harm to de-
fendant and the victim. The rape shield statute, on its face, does not re-
quire such a balancing test.'

The court of appeals decision in Burley v. State' provides a good ex-
ample of proper rape shield statute analysis. Defendant contended that
the trial court erred by refusing to allow him to adduce evidence estab-
lishing that the victim told him that she and .her husband were having
marital problems.2 8 The court acknowledged that the rape shield statute
permits evidence of prior sexual behavior if it "'supports an inference
that the accused could .have reasonably believed that the complaining
witness consented to the conduct complained of . . .' " The victim
did not, however, elaborate on her "marital problems." The court noted
that, problems in a marriage can include many things other than infidel-
ity, and held that defendant's mere knowledge that the victim was having
marital problems had no reasonable bearing on whether the victim con-
sented to intercourse.' 30

-121. Id. at 14-16, 383 S.E.2d at 573-74.
122. Id. at 15, 383 S.E.2d at 574.
123. Id. at 15-16, 383 S.E.2d at 574.
124. Id. at 16, 383 S.E.2d at 574.
125. Id.
126. O.C.G.A.. § 24-2-3 (1982 & Supp. 1990).
127. 190 Ga. App. 75, 378 S.E.2d 328 (1989).
128. Id. at 77, 378 S.E.2d at 331.
129. Id. at 77-78, 378 S.E.2d at 331 (quoting O.C.G.A. § 24-2-3(b) (1982 & Supp. 1990)).
130. Id. at 78, 378 S.E.2d at 331.
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C.. Relevancy of Insurance Coverage

Although it has been over three years since the so-called Tort Reform
Act of 1987 (the "Act") 3" became law, cases involving the Act's abolition
of the collateral source rule are still working their way to the appellate
courts. The Act provides, among other things, that evidence of collateral
source payments are relevant and admissible in civil actions.1 2 Unfortu-
nately, the general assembly did not clarify whether the abolition of the
collateral source rule would apply to causes of action that accrued prior to
the Act's effective date. 13 3 The supreme court, however, solved this di-
lemma in Polito v. Holland,1 3 4 in which it held that O.C.G.A. § 51-12-
(b)I ' 5 is a substantive change in the law and thus applied only to causes

of action accruing on or after July 1, 1987."'6 Accordingly, evidence of
collateral source payments is admissible in causes of action that accrue
prior to July 1, 1987.137

As discussed in last year's survey, 3 s the admission of evidence of collat-
eral source benefits constitutes reversible error even if the jury finds a
defendant not liable and presumably does not even reach the issue of
damages. Even though such evidence concerns only the issue of damages,
evidence of insurance payments is so prejudicial that it is automatically
presumed to be evidence of collateral source benefits.1 3

During this survey year, however, the court of appeals rendered seem-
ingly conflicting opinions on the question of whether the erroneous ad-
mission of evidence of collateral source benefits is reversible error. In
Whelchel v. Thomas Ford Tractor, Inc.,'4 0 the court of appeals held that
the admission of such evidence was not harmful because the. court's
charge to the jury limited the jury's consideration of this evidence to the
issue of damages.'' The court rejected plaintiff's argument that the evi-
dence was so prejudicial that it would affect the jury's deliberations not-
withstanding the trial court's limiting instruction. The court stated that it
would "not engage in such unwarranted speculation regarding -the con-

131. 1987 Ga. Laws 915 (codified as amended at O.C.G.A. §§ 51-1-20, 51-12-1, -5, -5.1, -6,
-12, -31 to -33 (1982 & Supp. 1990)).

132. O.C.G.A. § 51-12-1(b) (Supp. 1990).
133. Id.
134. 258 Ga. 54, 365 S.E.2d 273 (1988).
135. O.C.G.A. § 51-12-1(b) (Supp. 1990).
136. 258 Ga. at 58, 365 S.E.2d at 275 (construing O.C.G.A. § 51-12-1(b) (Supp. 1990)).
137. Id.
138. See Treadwell, supra note 1.
139. See, e.g., Collins v. Davis, 186 Ga. App. 192, 193, 366 S.E.2d 769, 770 (1988).
140. 190 Ga. App. 156, 378 S.E.2d 510 (1989).
141. Id. at 156-57, 378 S.E.2d at 511.
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duct of the jury."' 4 2 The court of appeals reached a similar result in Stev-
erson v. Eason."' In Wilhelm v. Atlanta Gas Light Co.,'" however, the
court of appeals reversed a judgment for defendant under circumstances
similar to those in Whelchel and Steverson because of "the probability
that the improper admission of evidence regarding appellant's collateral
benefits directly influenced the jury into rendering a verdict that appel-
lant recover nothing from appellee."'" The court of appeals denied a mo-
tion for rehearing in Wilhelm and distinguished it from Whelchel."' The
court found that the trial court's instruction in Whelchel restricted the
consideration of collateral source benefits to the issue of damages to a
greater extent than did the trial court's instruction in Wilhelm.' 47

D. Subsequent Remedial Measures

Evidence of subsequent remedial measures is generally inadmissible to
prove a party's liability. 4 The court of appeals decision in APAC-Geor-
gia, Inc. v. Padgett,4 9 however, serves as a reminder that a defendant
cannot take this prohibition for granted. Prior to trial, the court in APAC
ruled that plaintiff could not introduce evidence that defendant, a paving
contractor, placed additional warning signs at a highway construction site
after the incident in issue.' s0 Plaintiff contended that the signs at the
construction site were inadequate to provide him with sufficient notice to
stop his truck as he approached the site. Although plaintiff came peril-
ously close to violating the trial court's order, the trial judge denied de-
fendant's motion for mistrial. On cross-examination of a Department of
Transportation engineer, however, defendant elicited testimony that the
engineer was "satisfied as to the placement of the warning signs." The
engineer, however, only saw the signs as they were placed after the acci-
dent. At a bench conference, plaintiff argued that defendant had opened
the door to the introduction of the subsequent remedial measures. The
trial court agreed and plaintiff established that, after the accident, the
engineer instructed defendant to put up additional signs.'

142. Id. at 157, 378 S.E.2d at 511.
143. 194 Ga. App. 273, 390 S.E.2d 424 (1990).
144. 190 Ga. App. 869, 380 S.E.2d 276 (1989).
145. Id. at 869, 380 S.E.2d at 277.
146. Id. at 871-72, 380 S.E.2d at 278-79 (distinguishing Whelchel v. Thomas Ford Trac-

tor, 190 Ga. App. 156, 378 S.E.2d 510 (1989)).
147. Id.
148. See Chastain v. Fuqua Indus., Inc., 156 Ga. App. 719, 722, 275 S.E.2d 679, 682

(1980) (quoting Flowers v. Slash Pine Elec. Membership Corp., 122 Ga. App. 254, 256, 176
S.E.2d 542, 545 (1970)).

149. 193 Ga. App. 706, 388 S.E.2d 900 (1989).
150, Id. at 706-07, 388 S.E.2d at 901.
151. Id. at 706-08, 388 S.E.2d at 901-02.
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The court of appeals affirmed the trial court, reasoning that defend-
ant's examination created the impression that the engineer was satisfied
with the signs when he had actually ordered defendant to post additional
signs after the accident."" The court also reasoned that because the engi-
neer was not defendant's employee and because he instructed defendant
to undertake the remedial measure, the purposes of excluding evidence of
subsequent remedial measures would not be served. 153 Defendant posted
the new signs because it was compelled to, and not because of its own
concerns over safety. Thus, because defendant did not voluntarily place
the new signs, this fact could not be interpreted as an admission of liabil-
ity by defendant.'

IV. PRIVILEGES

The court of appeals decision in National Stop Smoking Clinic-At-
lanta, Inc. v. Dean5" has a potentially far-reaching effect upon the pa-
rameters of evidentiary privileges. In Dean, a medical malpractice and
fraud action, the trial court ordered the clinic to produce records which
revealed the names and addresses of the clinic's patients. The court of
appeals granted the clinic's application for interlocutory review of the or-
der.'56 The court rejected the clinic's argument that the records were
privileged, noting that Georgia does not recognize an evidentiary privilege
for physician-patient communications. 57 A physician may refuse to re-
lease patient information absent a subpoena or other court order, but a
physician cannot refuse an order to produce information by claiming a
physician-patient privilege. 56

The holding in Dean should come as no surprise. The court of appeals
in Dean, however, also stated that in the context of privileged communi-
cations, the fact of employment or treatment is not privileged.' 59 The
court relied upon its decision in Cranford v. Cranford6 " to support this
holding. In Cranford the court required a psychologist to produce deposit
stubs and daily appointment books even though this would result in the
disclosure of patient identities. In Dean, Judges Deen, Banke, and Ben-
ham dissented and argued that the majority's reliance on Cranford was

152. Id. at 709-10, 388 S.E.2d at 903.
153. Id. at 709, 388 S.E.2d at 903.
154. Id.
155. 190 Ga. App. 289, 378 S.E.2d 901 (1989).
156. Id. at 289, 378 S.E.2d at 901.
157. Id., 378 S.E.2d at 902.
158. Id.
159. Id.
160. 120 Ga. App. 470, 170 S.E.2d 844 (169).
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misplaced.81 " The dissent stated that Cranford simply involved a suit for
divorce in which the psychologist's wife sought discovery of information
in an effort to determine defendant's ability to pay alimony and child
support.' Thus, in Cranford, the identity of the patients was not in is-
sue; rather, plaintiff wanted simply to determine defendant's volume of
business. Accordingly, the dissent concluded that disclosure of this infor-
mation in Cranford would not breach the patient's privacy.'6 3 In Dean,
however, the dissent stated that because plaintiffs intended to use the
information to contact other patients, and since the production of records
would invade the patients' privacy, the information should not be
produced.'64

In Cleary v. Burlington Industries,65 the court of appeals held that the
attorney-client privilege can be invoked only by the client."' Thus, in
Cleary, the trial court properly allowed plaintiff's prior attorney to testify
as a witness for plaintiff over defendant's objection' 6 7

V. WITNESSES

A. Impeachment by Evidence of Character

In Jones v. State,6 8 a decision discussed in this survey two years ago,
the supreme court stopped the common prosecution practice of impeach-
ing a defendant through evidence of prior criminal activity when defend-
ant testifies to less than all of his prior criminal activity." 9

In Arnold v. State,'7 0 the State asked defendant on cross-examination
if he was a violent person. Not surprisingly, defendant responded that he
was not a violent person. The State asked defendant whether he was "the
same Jeffrey Jerome Arnold named in indictment 12604 charged and con-
victed for aggravated assault.' 7' The court of appeals reversed, and in
the process made clear its disapproval of this heavy-handed tactic. 7" The
court, citing the holding in Jones, noted that evidence of a defendant's
general bad character, or evidence of prior convictions, is admissible only

161. 190 Ga. App. at 290, 378 S.E.2d at 902 (Deen, Banke & Benham, JJ., dissenting).
162. Id.
163. Id.
164. Id. at 291, 378 S.E.2d at 903.
165. 193 Ga. App; 81, 387 S.E.2d 36 (1989).
166. Id. at 82, 387 S.E.2d at 37.
167. Id.
168. 257 Ga. 753, 363 S.E.2d 529 (1988). See Treadwell, supra note 29, at 245.
169. 257 Ga. at 758, 363 S.E.2d at 534.
170. 193 Ga. App. 206, 387 S.E.2d 417 (1989).
171. Id. at 207, 387 S.E.2d at 418.
172. Id. at 207-08, 387 S.E.2d at 419.
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if a defendant elects to place his character in issue.' 73 The court held that
in Arnold, defendant clearly did not voluntarily place his character in
issue; rather, defendant merely responded to questions on cross-
examination.171

The court of appeals in Houston v. State1
75 again relied on Jones to

reverse a defendant's conviction.'"7 In Houston defendant testified on di-
rect examination that he had used marijuana for medicinal purposes. Ap-
parently because of this testimony, the trial court permitted the State to
introduce evidence of defendant's prior robbery conviction.' 77 The court
of appeals rejected the State's argument that defendant had placed his
character in issue by his testimony concerning the use of marijuana.' 78

The court noted that the State was entitled to cross-examine defendant
concerning his testimony, but held that defendant did not place his char-
acter in issue, and therefore did not open the door to evidence of his prior
conviction.'

7 9

The court of appeals, however, was not willing to apply Jones as vigor-
ously in Gaither v: State.'80 In Gaither defendant denied the charges
against him and testified he "wouldn't do nothing like that [and that he
did not] even have it in [his] heart to rob nobody."'' The defendant fur-
ther testified, outside of the presence of the jury, that he had never com-
mitted a crime. The court of appeals agreed defendant had not placed his
character in issue, and thus, had not opened the door to general evidence
of bad character.' 8 Defendant, however, had opened the door for the
State to disprove his specific testimony. Accordingly, the court held that
evidence of defendant's prior convictions for trespass and theft were
properly admitted "to rebut his protestations [made out of the jury's
presence] that he had never done anything like this before.' 183 It is de-
batable whether the holding in Gaither is consistent with either the hold-
ing or the spirit of Jones.

Although courts are generally concerned for the welfare of victims, vic-
tims are subject to impeachment in appropriate situations. In Smith v.

173. Id. at 208, 387 S.E.2d at 419.
174. Id. at 207, 387 S.E.2d at 419.
175. 192 Ga. App. 73, 383 S.E.2d 571 (1989).
176. Id. at 73, 383 S.E.2d at 572.
177. Id., 383 S.E.2d at 572-73.
178. Id., 383 S.E.2d at 572.
179. Id.; see also Moses v. State, 190 Ga. App. 699, 379 S.E.2d 819 (1989) (court of ap-

peals again reversed a conviction based on Jones v. State, 257 Ga. 753, 363 S.E.2d 529
(1988)).

180. 194 Ga. App. 213, 390 S.E.2d 113 (1990).
181. Id. at 214, 390 S.E.2d at 113.
182. Id., 390 S.E.2d at 114.
183. Id.
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State,8 ' a robbery victim testified that he had met defendant only once
before the alleged robbery, and that he did not know the two other indi-
viduals named by defense counsel. Defendant, however, argued that he
and the victim were partners in several previous crimes, and that the al-
leged robbery was nothing more than a disagreement among acquaint-
ances. The trial court refused to allow defendant to call the two individu-
als named by defendant's attorney. In a proffer of proof, however, these
witnesses testified that they knew the victim well, and that the victim
and defendant were indeed partners in various criminal activities. Never-
theless, the trial court stood by its ruling.'" The court of appeals re-
versed, reasoning that the victim's testimony constituted a denial of de-
fendant's defense; therefore, defendant should have been allowed to
impeach the victim's testimony with eVidende of his prior criminal activ-
ity with defendant.186 Moreover, the court held that even if the prior rela-
tionship between defendant and the victim was collateral to the issue of
whether defendant robbed the victim, a witness can be impeached on a
collateral issue which is indirectly material to the issue at hand.18 '

O.C.G.A..§ 24-9-84 provides that any witness, other than the accused,
may be discredited by evidence of bad character.'" Last year's survey
discussed the court of appeals decision in Martinez v. State.'8 In Marti-
nez the court of appeals reversed defendant's conviction because the trial
court refused to admit evidence of the victim's general reputation. ' 90

Martinez involved an alleged assault by one, inmate against another at
Georgia State Prison. The trial court accepted the State's argument that
testimony regarding a witness' general reputation in the community is ad-
missible, but only if the community consists of law abiding citizens.
Clearly, this was a standard that a penal institution could not meet. The
court of appeals, however, held that even residents of a penal institution
may be impeached with evidence of their general bad character.'"'

During the current survey period, the court of appeals heard the appeal
of Martinez' codefendant in Nelson v. State.'2 In, a short opinion, the
court reversed Nelson's conviction on the ground that the trial court im-
properly restricted defendant's right to impeach the witnesses against
him.103 In a concurring opinion, Judge Pope argued that section 24-9-84

184. 190 Ga. App. 6, 378 S.E.2d 349 (1989).
185. Id. at 7, 378 S.E.2d at 350.
186. Id.
187. Id. at 7-8, 378 S.E.2d at 350.
188. O.C.G.A. § 24-9-84 (1982).
189. 189 Ga. App. 69, 375 S.E.2d 123 (1988). See Treadwell, supra note 1, at 191.
190. 189 Ga. App. at 71, 375 S.E.2d at 126-27.
191. Id., 375 S.E.2d at 126.
192. 190 Ga. App. 142, 378 S.E.2d 186 (1989).
193. Id. at 142, 378 S.E.2d at 186.
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"necessarily presupposes a community which values the truth and natu-
rally would note the deviation from the community standard in a member
of the community who persisted in not telling the truth. A prison popula-
tion composed of felons does not meet that standard."194 Thus, Judge
Pope would not* allow prison inmates to be impeached by evidence of
their reputation within the prison. Judge Pope concurred in the reversal
only because Martinez' conviction had been reversed.""

The court of appeals decision in Ingram v. Harper'" illustrates that
character evidence is also admissible, in civil cases. In Ingram plaintiff
recovered damages for injuries sustained from being struck by defendant.
Prior to trial, the court ruled that evidence of plaintiff's good character
was inadmissible. At trial, however, defendant denied he ever struck
plaintiff. Defendant admitted to swinging a cardboard cylinder at plain-
tiff because of his extreme annoyance at plaintiff's longstanding disparag-
ing comments about defendant and his employer. Defendant also accused
plaintiff of provoking him to act so plaintiff could file a lawsuit against
him. After this testimony, the trial court permitted the introduction of
evidence of plaintiff's good character. 97 The court of appeals affirmed,
reasoning that defendant's testimony impugned plaintiff's character and
thus opened the door to the introduction of character evidence.1 98

B. Impeachment by Evidence of Conviction

Remarkably, the current Georgia evidence code does not address the
use of convictions for impeachment purposes. Common law, however, per-
mits the use of a felony conviction or other crime involving moral turpi-
tude to impeach a witness' character.1 99 This lack of statutory guidance
creates much confusion in Georgia concerning the use of convictions for
impeachment. During the survey year, the supreme court attempted to
clarify this area of the law.

The supreme court granted certiorari in State v. Rocco2
00 to determine

whether two court of appeals decisions conflicted on the issue of using
nolo contendere pleas for impeachment purposes.2 01 In Rocco the court of
appeals reversed defendant's conviction because the trial court permitted
the State to adduce evidence of a nolo contendere plea to a charge of

194. Id. at 143, 378 S.E.2d at 187 (Pope, J., concurring specially).
195. Id.
196. 194 Ga. App. 209, 390 S.E.2d 416 (1990).
197. Id. at 210, 390 S.E.2d at 417.
198. Id. at 211-12, 390 S.E.2d at 418.
199. See T. GREEN, supra note 22, § 139.
200. 259 Ga. 463, 384 S.E.2d 183 (1989).
201. Id. at 464, 384 S.E.2d at 183-84 (citing State v. Rocco, 191 Ga. App. 655, 382 S.E.2d

391 (1989); Hollis v. State, 191 Ga. App. 525, 382 S.E.2d 145 (1989)).
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driving under the influence after defendant, on cross examination, stated
"I don't drive drunk. 2 0 2 Presumably, the trial court reasoned that de-
fendant had opened the door to his impeachment by testifying that he
did not drive while he was drunk. The court of appeals reasoned that
O.C.G.A. § 17-7-95(c) expressly prolibits the use of a nolo contendere
plea against a criminal defendant foil any purpose, although this plea is
admissible to impeach a defendant in a civil case.2 0 In Hollis v. State,2 4

the case allegedly in conflict with Rocco, defendant contended that the
trial court erred in allowing the prose;cution to cross-examine his charac-
ter witness about defendant's nolo contendere plea. The prosecution
made this inquiry after the witness testified on direct examination that
the victim of the charge, for which defendant pleaded nolo contendere,
did not press charges against defendant.205 The court of appeals relied on
Tilley v. Page,206 and held that the trial court did not err in admitting
this evidence.

2 0
7

On appeal, the supreme court in Rocco engaged in a lengthy analysis of
the effect of nolo contendere pleas. The court noted that O.C.G.A. § 17-9-
95 provides that a plea of nolo may not be used as an admission of guilt
or for any other purpose.2 0' Notwithstanding this complete prohibition,
the supreme court noted that the court of appeals held in Tilley that a
witness in a civil case can be impeached by evidence of a felony convic-
tion or other crime involving moral turpitude even though the conviction
was entered on a nolo contendere plea. ' First, the supreme court af-
firmed the court of appeals reversal of Rocco's conviction because "[ilt
would violate rules of evidentiary law" and O.C.G.A. § 17-7-95 to permit
the State to "elicit testimony from a criminal defendant on cross-exami-
nation and then impeach [this] testimony" with evidence of a nolo con-
tendere plea. 10

Second, the court concluded that the court of appeals decision in Hollis
did not conflict with the holding in Tilley because the nolo plea in Hollis
was used to disprove specific testimony that no charges had been
brought.21I Accordingly,' the supreme court reasoned the prosecutor did
not use the plea to demonstrate defendant's guilt of the previous offense,
but to prove that the witness' testimony that charges were not filed was

202. Id., 384 S.E.2d at 184.
203. Id. at 465, 384 S.E.2d at 184 (citing O.C.G.A. § 17-1-95(c) (1982)).
204. 191 Ga. App. 525, 382 S.E.2d 145 (1989).
205. Id. at 528, 382 S.E.2d at 148.
206. 181 Ga. App. 98, 351 S.E.2d 464 (1986).
207. 191 Ga. App. at 528, 382 S.E.2d at 149.
208. 259 Ga. 463, 464, 384 S.E.2d 183, 184 (1989).
209. Id. at 465, 384 S.E.2d at 184.
210. Id. at 467, 384 S.E.2d at 185.
211. Id., 384 S.E.2d at 186.
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incorrect.2 12 Thus, when a defendant or a defense witness testifies un-
truthfully as to a material fact, evidence of the plea may be admissible to
disprove this testimony if the plea is not used to demonstrate defendant's
guilt.

Finally, in a potentially portentous conclusion, the supreme court
stated that the correctness of the court of appeals decision in Tilley was
"not presented for decision in this case."2 Arguably, this suggests that
even in a civil case, the supreme court has some doubt about whether a
nolo plea should be admissible to impeach a witness' general credibility.

The court of appeals in Pender v. Witcher214 rendered a significant de-
cision during the survey period concerning the use of convictions for im-
peachment purposes. The trial court in Pender refused to allow appellant
to impeach appellee with evidence of his First Offender Act (the "Act")2 15

conviction.21
0 The court of appeals relied on its decision in Hightower v.

General Motors,2 1 7 and reversed Pender because a first offender record
does reflect on a witness' lack of credibility.21 8 The court in Pender then
reversed its decision in Whidby v. Columbine Carrier-' because a witness
in a civil case may always be impeached by evidence of a conviction of a
felony or a crime involving moral turpitude.22 0 The court in Pender held
that it was not necessary that the conviction bear any relevance to the
issue at hand or that it disprove specific testimony; rather, the conviction
was admissible to impeach a witness' general character.2 2

1

In a decision rendered after the conclusion of the survey period, the
supreme court reversed the court of appeals holding in Pender2 2 The
supreme court agreed that a witness in either a criminal or a civil case
can be impeached by evidence of a conviction of a felony or a crime of
moral turpitude.2 23 The Act, however, provides that upon satisfaction of
its requirements, a defendant is discharged without an adjudication of

212. Id.
213. Id.
214. 194 Ga. App. 72, 389 S.E.2d 560 (1989), rev'd, 260 Ga. 248, 392 S.E.2d 6 (1990).
215. O.C.G.A. §§ 42-8-60 to -65 (1989 & Supp. 1990).
216. 194 Ga. App. at 72, 389 S.E.2d at 561.
217. 175 Ga. App. 112, 332 S.E.2d 336 (1985), aff'd on other grounds, 255 Ga. 349, 338

S.E.2d 426 (1986) (holding that a witness in a civil case can be impeached by his first of-
fender conviction of a felony or a crime of moral turpitude).

218. 194 Ga. App. at 74, 389 S.E.2d at 562.
219. 182' Ga. App. 638, 356 S.E.2d 709 (1987), overruled by Pender v. Witcher, 194 Ga.

App. 72, 389 S.E.2d 560 (1989), rev'd, 260 Ga. 248, 392 S.E.2d 6 (1990) (holding that a
criminal conviction could not be used to impeach a witness unless the conviction is logically
related to the issue at hand and disproves testimony on a specific material fact).

220. 194 Ga. App. at 73-74, 389 S.E.2d at 561-62.
221. Id. at 74, 389 S.E.2d at 562.
222. 260 Ga. 248, 392 S.E.2d 6 (1990), rev'g 194 Ga. App. 72, 389 S.E.2d 560 (1989).
223. 260 Ga. at 248, 392 S.E.2d at 7.

244 [Vol. 42



EVIDENCE

guilt and "shall not be considered to have a criminal conviction." 2 4 Thus,
since a plea under the Act does not result in a final conviction, it does not
fall within the general rule that convictions are admissible to impeach
character.225 The court noted that its ecision did not affect the holding
in Hightower" that evidence of a first' offender record may be used in a
civil case to disprove or to contradictia witness' testimony, but not to
impeach his character generally.227

Finally, the supreme court in Harrison v. State 2 8 reiterated that the
only way to impeach a witness' general character with a prior conviction
is by a certified copy of the conviction.229

C. Impeachment by Prior Inconsistent Statement

Before a witness may be impeached l y a prior inconsistent statement,
the examiner must lay the proper foundation. Generally speaking, the
witness must be informed of the time, place, person, and circumstances of
the prior statement.

220

The supreme court's decision in Meschino v. State 2 3 demonstrates that
a proper foundation need not be laid firmly in all cases. In Meschino de-
fendant contended that the trial court erred by allowing the State to im-
peach its own witness, defendant's wife, without laying a proper founda-
tion. On direct examination, the State asked the witness whether she had
made statements to a Georgia Bureau of investigation ("GBI") agent and
to her cousin. Defendant's wife testified that she vaguely remembered
talking with the GBI agent, but that she was "tore up" at the time be-
cause of her concern over her husband's wounds. The wife, however, de-
nied that she ever discussed the incident Nvith her cousin.2 2 The supreme
court refused to reverse the defendant's conviction, and noted that the
purpose of laying a foundation is to give a witness an. opportunity to ex-
plain or deny the prior statement.2 3 As to the cousin, it is well estab-
lished that the foundation requirement is satisfied once the witness de-
nies making the prior statement.22 ' Although the court acknowledged that

224. O.C.G.A. § 42-8-62(a) (1989 & Supp. 1990).
225. 260 Ga. at 249, 392 S.E.2d at 8.
226. 255 Ga. at 349, 338 S.E.2d at 426.
227. 260 Ga. at 249, 392 S.E.2d at 8 (citing Hightower, 255 Ga. at 349, 338 S.E.2d at

426).
228. 259 Ga. 486, 384 S.E.2d 643 (1989).
229. Id. at 489, 384 S.E.2d at 646.
230. O.C.G.A. § 24-9-83 (1982).
231. 259 Ga. 611, 385 S.E.2d 281 (1989).
232. Id. at 613-14, 385 S.E.2d at 283.
233. Id. at 614-15, 385 S.E.2d at 283-84.
234. Id. at 615, 385 S.E.2d at 284.
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the State did not inform the witness of the substance of her alleged state-
ment to the GBI agent, the court apparently was satisfied by the witness'
testimony that she vaguely recalled making a statement."'

The court of appeals also provided guidance for the use of prior incon-
sistent statements to impeach a witness. In State Farm Mutual Automo-
bile Insurance Co. v. United States Fidelity & Guaranty Co.,2"6 appellee
used appellant's deposition testimony to impeach his testimony at trial.
Appellant then requested that it be allowed to read to the jury other por-
tions of the witness' deposition to place the allegedly contradictory state-
ments in their proper context. The trial court refused to allow this.2

3
7 On

appeal, the court noted that O.C.G.A. § 9-11-32(a)(5) provides that if a
party offers only part of a deposition into evidence, the adverse party
may require the introduction of other portions which are relevant to the
part introduced.2 8 Moreover, the court reasoned that principles of fair-
ness require that all portions of a statement relevant to the specific por-
tion be introduced at' the same time.2

3
9 Thus, the court of appeals

reversed.
240

D. Examination of Witnesses

The decision of the full court of appeals in Butts v. State2'1 is the latest
of the court's continuing efforts to comply with its decision in Clark v.
State,2 42 and the supreme court's decision affirming Clark.43 The court of
appeals in Clark held that a prosecutor, when cross-examining a defend-
ant's character witness, cannot ask questions which suggesf that defend-
ant 'committed certain acts when the prosecutor lacks supporting evi-
dence.244 The supreme court affirmed, holding that the prosecutor must
be able to show that the questions are asked in good faith and based on
reliable information supported by admissible evidence.248 As discussed in
last year's survey, however, Clark apparently does not stand for the pro-
position that the State' . must prove it has a factual basis for its
questions.

2486

235. Id.
236. 190 Ga. App. 220, 378 S.E.2d 400 (1989).
237. Id. at 223, 378 S.E.2d at 402.
238. Id., 378 S.E.2d at 403.
239. Id.
240. Id. at 224, 378 S.E.2d at 403.
241. 193 Ga. App. 824, 389 S.E.2d 395 (1989).
242. 186 Ga. App. 106, 366 S.E.2d 361, aff'd, 258 Ga. 464, 369 S.E.2d 900 (1988).
243. 258 Ga. 464, 369 S.E.2d 900 (1988).
244. 186 Ga. App. at 110, 366 S.E.2d at 364-65.
245. 258 Ga. at 464, 369 S.E.2d at 900.
246. See Treadwell, supra note 1, at 192-93.
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In Butts defendant contended that the trial court improperly permit-
ted the State to ask him if the police found drugs in his car at the time of
his arrest. Defendant, charged with kidnapping, aggravated assault, and
robbery, testified extensively on direct examination about his good char-
acter.247 Thus, defendant placed his character in issue as contemplated by
Jones v. State.24 The majority in Butts affirmed defendant's conviction,
concluding that the evidence of drugs found in defendant's car refuted his
testimony that he was a law-abiding citizen2 49 Purporting to follow the
holding in Clark that a "'district attorney must be able to show that the
questions posed [on cross examination] . . . were asked in good faith and
based on reliable information that can be supported by admissible evi-
dence,' " the court held that the record lacked any evidence that the pros-
ecutor acted in bad -faith.29 0 Moreover, prosecutors are entitled to the
benefit of a "presumption" that they acted in good faith. The court,
therefore, concluded that the requirements of Clark were satisfied2 5 1

Judge Benham, dissenting, argued that the State did not offer evidence
that defendant was not law-abiding, and that the prosecutor's assertion,
by way of cross-examination, did not constitute evidence.2

52

E. Refreshing Recollection

Last year's survey of Georgia evidence law reported that the court of
appeals in Miller v. State 5 3 answered definitively the question whether a
criminal defendant is entitled to review documents that a witness uses to
refresh his recollection.2 5 4 This report was premature. During the present
survey period, the supreme court in Johnson v. State 2 5 overruled Miller
and articulated a new answer to an old, troublesome question for the ap-
pellate courts.

The court of appeals in Miller, after carefully reviewing conflicting au-
thority, held that a criminal defendant is not entitled to examine docu-
ments reviewed prior to trial.2 0 In last year's survey, it was assumed that
"prior to trial" meant prior to the commencement of the trial rather than
prior to the time the, witness actually began to testify. This assumption

247. 193 Ga. App. at 824, 389 S.E.2d at 395.
248. 257 Ga. 753, 363 S.E.2d 529 (1988).
249. 193 Ga. App. at 825, 389 S.E.2d at 396.
250. Id. at 826, 389 S.E.2d at 397 (quoting State v. Clark, 258 Ga. 464, 464, 369 S.E.2d

900, 900 (1988)) (emphasis in original).
251. Id.
252. Id. at 829, 389 S.E,2d at 399 (McMurray, Sognier & Benham, JJ., dissenting).
253. 189 Ga. App. 587, 376 S.E.2d 901 (1988).
254. See Treadwell, supra note 1, at 193-94.
255. 259 Ga. 403, 383 S.E.2d 118 (1989).
256. 189 Ga. App. at 589, 376 S.E.2d at 903.
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proved incorrect.2 57 In Johnson the court of appeals relied upon Miller
and rejected defendant's contention that he should have been allowed to
examine documents used by a witness to refresh his recollection before
testifying 25 The court reasoned that because the victim did not use the
documents to refresh his recollection while he actually testified, Miller
did not require the documents to be provided to defendant.2 9

The supreme court in Johnson granted certiorari to consider whether a
defendant should be allowed to review documents used by witnesses "to
refresh their memories prioi to testifying, but not while actually testify-
ing. '

10 The court, after reviewing cases which struggled with the issue,
acknowledged that "[tihere has been some difficulty in trying to decide
where to draw the line between access and non-access."20 ' Recognizing
that a definitive line needed to be drawn somewhere, the supreme court
drew this line at the commencement of the trial.2 62 Thus, if a witness uses
documents to refresh his recollection after a trial has started, then a crim-
inal defendant is entitled to examine those documents.2 6 3

F. Competency

Arguably, there is no category of cases that provides Georgia courts
with more difficult and distressing issues than cases of child molestation.
Apart from the tragic emotional issues, the successful prosecution of a
child molestation case may often depend on the prosecutor's ability to
present the child's version of events to the jury when the child, for
whatever reason, is unable to testify. As discussed below, the appellate
courts continue to struggle with hearsay and expert witness problems pe-
culiar to child molestation cases. A threshold issue in most child molesta-
tion cases, however, is whether the child is competent to testify.

O.C.G.A. § 24-9-5 formerly provided that ". . . children who do not un-
derstand the nature of an oath . . . shall be incompetent witnesses."'26 '
To assist in the prosecution of child molestation cases, however, the gen-
eral assembly recently amended section 24-9-5 to provide that a child mo-

257. Id.

258. Johnson v. State, 190 Ga. App. 117, 378 S.E.2d 366, rev'd in part 259 Ga. 403, 383
S.E.2d 118 (1989), affd, 194 Ga. App. 299, 390 S.E.2d 297 (1990).

259. 190 Ga. App. at 117, 378 S.E.2d at 366-67.

260. 259 Ga. 403, 403, 383 S.E.2d 118, 118 (1989).

261. Id. at 405, 383 S.E.2d at 119.

262. Id.
263. Id., 383 S.E.2d at 119-20.

264. O.C.G.A. § 24-9-5 (1982 & Supp. 1990).
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lestation victim is deemed competent to testify.26 This statute most
likely will be the subject of a constitutional attack.

In a case governed by the old statute, the State launched a constitu-
tional attack of its own. In Ambles v. State,2" the trial court ruled that
the child victim was not competent to testify. The state then successfully
argued to the trial court that section 24-9-5 violated the equal protection
clause of the United States Constitution and the equal protection and
privilege and immunities clauses. of the Georgia Constitution.267 On ap-
peal, the supreme court noted that the Georgia equal protection clause is
coextensive with the equal protection clause of the federal constitution
and that the privileges and immunities clause of the Georgia Constitution
requires an equal protection analysis.2 " The court, therefore, utilized an
equal protection analysis to address the State's assertion.

The State argued that the competency statute must be subjected to
strict judicial scrutiny because the statute (1) discriminated against a sus-
pect class (children and mentally handicapped people) and, (2) "ad-
versely impact[ed] the fundamental right to testify. ' 2" The supreme
court disagreed. First, the court held that the competency statute2

1
0

merely distinguished between people who are capable of reason and those
who are not. Neither a minority status nor the inability to reason consti-
tutes a suspect classification. 7 1 Second, the supreme court held there is
no fundamental right for a victim of a crime to testify.7  Having con-
cluded that a strict scrutiny analysis was not appropriate, the supreme
court held that the competency statute constituted a reasonable attempt
to require that witnesses possess a minimal level of understanding in or-
der to testify.27 3

VI. OPINION EvIDENCE:

SUBJECT MATTER OF OPINION EVIDENCE

Previous surveys have discussed the continuing struggle in the Georgia
appellate courts over the permissible boundaries of opinion evidence in

265. Act approved Apr. 19, 1989, No. 674, 1989 Ga. Laws 1639 (codified at O.C.G.A. §
24-9-5 (1982 & Supp. 1990)).

266. 259 Ga. 406, 383 S.E.2d 555 (1989).
267. Id. at 406, 383 S.E.2d at 556.
268. Id. at 407, 383 S.E.2d at 557.
269. Id. at 407-08, 383 S.E.2d at 557.
270. O.C.G.A. § 24-9-5 (1982 & Supp. 1990).
271. 259 Ga. at 408, 383 S.E.2d at 557.
272. Id. at 409, 383 S.E.2d at 558.
273. Id.
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child molestation cases.27 4 Unfortunately, this conundrum remained un-
resolved during the current survey year.

The problem, as noted by the court of appeals in Landers v. State,2 7
5 is

that the supreme court has rendered conflicting decisions on the question
of whether an expert witness can testify that a child victim has been sex-
ually abused . 2 7 The supreme court in State v. Butler27 7 allowed an expert.
to testify that a child had been molested, but reversed a conviction in
Allison v. State278 because of similar testimony.

In Landers the State's expert opined that the victim was sexually
abused, and defendant moved for a mistrial. The trial court denied the
motion but struck the expert's testimony, instructing the jury to disre-
gard her opinion that the victim had been sexually abused. 2

1 The court
of appeals noted conflicting directions from the supreme court, but stated
that "[iun the context of this evidence and of the strong curative instruc-
tions given to the jury by the court, we hold that the trial Court did not
abuse its discretion in denying the motion for mistrial. 280

During the survey period, the supreme court did address the subject of
expert testimony in child abuse cases, but failed to shed any light on the
conflict between the Butler and Allison decisions. In Smith v. State, 2 8

the State's child abuse expert testified that, in her opinion, the victim's
testimony that defendant abused her was truthful.282 A majority of the
supreme court reversed defendant's conviction on the grounds that the
truthfulness or credibility of the victim was not beyond the ken of ordi-
nary jurors, and therefore was not an appropriate topic for expert testi-
mony.28 Although the supreme court held that an expert cannot testify
as to the truthfulness of a child abuse victim, the question whether the
expert can testify that the victim has actually been abused remains in
dispute. In a concurring opinion in Smith, however, Justice Hunt pro-
vided an indication of how far an expert may go. Justice Hunt agreed
that the expert should not have been allowed to testify as to the truthful-
ness of the victim. An expert may, however, testify that child abuse vic-
tims generally do not lie about their abuse because this evaluation is

274. See Treadwell, supra note 29, at 250-51; Treadwell, supra note 1, at 195-96.
275. 194 Ga. App. 329, 390 S.E.2d 302 (1990).
276. Id. at 329, 390 S.E.2d at 303.
277. 256 Ga. 448, 449-50, 349 S.E.2d 684, 685 (1986).
278. 256 Ga. 851, 853, 353 S.E.2d 805, 808 (1987).
279. 194 Ga. App. at 329, 390 S.E.2d at 302-03.
280. Id., 390 S.E.2d at 303.
281. 259 Ga. 135, 377 S.E.2d 158, cert. denied sub norn. Georgia v. Smith, 110 S. Ct. 88

(1989).
282. 259 Ga. at 138, 377 S.E.2d at 160.
283. Id., 377 S.E.2d at 161.
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grounded in scientific study and is beyond the ken of the average juror. 2 4

Justice Hunt cited Butler in support of this proposition.8 6 Thus, it would
appear that at least Justice Hunt is firmly of the opinion that an expert
in a child abuse case may testify that a victim was abused.

VII. HEARSAY

In view of the large number of criminal appeals heard by Georgia's ap-
pellate courts, it is appropriate to begin any discussion of hearsay evi-
dence with a discussion of the inherent conflict between the use of hear-
say evidence in a criminal proceeding and the confrontation clause of the
sixth amendment to the United States Constitution."8 If the declarant is
unavailable and the court admits his out-of-court statement into evi-
dence, then a defendant Will not "be confronted with the witnesses
against him."'2 87 Nevertheless, hearsay evidence is admissible in criminal
cases, subject to certain, or arguably not so certain, limitations. These
limitations are in a state of flux and merit a brief historical discussion.

For years, courts interpreted 'the United States Supreme Court's deci-
sion in Ohio v. Roberts288 to impose two constitutional limitations upon
the use of hearsay evidence in criminal proceedings. First, the prosecution
had to demonstrate the unavailability of. the declarant.12 " Second, the
statement had to bear adequate indicia of reliability.2 90 In United States
v. Inadi,9' however, the Supreme Court held Roberts did not stand for
the proposition that no out-of-court statement would be admissible with-
out a showing that the declarant is unavailable.2

1
2 Instead, the Roberts

requirement of unavailability applies only to the introduction of the pre-
liminary hearing testimony of a witness not called at trial. The court in
Inadi also held that the confrontation clause does not require a showing
of unavailability as a prerequisite to the admission of a co-conspirator's
statement under Federal Rule of Evidence 801(d)(2)(E).293 Although the
Roberts requirement of unavailability has been seriously eroded, Roberts
still requires that the out-of-court statement bear adequate indicia of reli-

284. Id. (Hunt, J., concurring specially).
285. Id. (citing State v. Butler, 256 Ga. 448, 349 S.E.2d 684 (1986)).
286. U.S. CONST. amend. VI.
287. Id.
288. 448 U.S. 56 (1980).
289. Id. at 66.
290. Id. at 65-66.
291. 475 U.S. 387 (1986).
292. Id. at 398-99.
293. Id. at 399-400; Fan. R. EvID. 801(D)(2)(E).
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ability. The out-of-court statement meets this requirement if it falls
within "a firmly rooted hearsay exception. '294

During the survey period, the court of appeals rendered a decision that
seems to expand greatly the permissible parameters of hearsay evidence
in criminal prosecutions. In Adams v. State,29 the prosecution contended
that defendant obtained controlled substances through forged prescrip-
tions. Defendant allegedly employed his twelve-year old niece to present
the prescription to a druggist to obtain the drugs. At trial, the niece failed
to appear, and after investigation the trial judge concluded that defend-
ant's family was hiding the niece from authorities to prevent her from
testifying. The trial judge concluded that the niece was unavailable to
testify, and therefore admitted a statement obtained from the niece by a
detective.2 16

On appeal defendant contended that the admission of this hearsay
statement violated his right of confrontation. The court of appeals ap-
plied the test in Roberts and concluded that the niece was unavailable.
With little discussion, the court of appeals then held that the statement
satisfied the trustworthiness requirement because it was voluntarily
given, and because of the circumstances under which the statement was
made.'"7 In this regard, the court of appeals cited the Georgia Supreme
Court's decision in Higgs v. State2 9 In Higgs, a somewhat similar situa-
tion, the supreme court held a statement was admissible even though it
did not fall within one of the twelve statutory exceptions to the rule
against hearsay.29 9 The supreme court considered the circumstances of
the statement and concluded that the statement was sufficiently trust-
worthy to be admitted as an exception to the hearsay rule.3 0 0

In Adams a police detective took the out-of-court statement of a
twelve-year old girl after she was apprehended.301 Clearly, such a state-
ment does not fall within a "firmly rooted hearsay exception," 302 and one
must question. whether a statement under these circumstances could ever
possess the "indicia of reliability" required by the sixth amendment.

294. 448 U.S. at 57.

295. 191 Ga. App. 16, 381 S.E.2d 69 (1989).

296. Id. at 17, 381 S.E.2d at 71.

297. Id. at 17-18, 381 S..E.2d at 71.

298. 256 Ga. 606, 351 S.E.2d 448 (1987).

299. Id. at 607, 351 S.E.2d at 450 (citing O.C.G.A. § 24-3-3 to -14 (1982)).

300. Id. at 608, 351 S.E.2d at 451.

301. 191 Ga. App. at 18, 381 S.E.2d at 71.

302. Ohio v. Roberts, 448 U.S. 56, 57 (1980).
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A. Res Gestae

If the proposed Georgia Rules of Evidence are adopted, the res gestae
doctrine will be put out of its interminable misery. This will no doubt
ease the misery of manyvexed lawyers. Anyone who claims to understand
this bowl of jello suffers from delusions. Legal scholars much more astute
than the author long ago concluded that the res gestae doctrine is simply
incapable of being understood.

Res gestae is a Gordian Knot, which no one has succeeded in untying.
Lacking an Alexander, it remains as yet unsevered. This brief survey
should be sufficient to demonstrate the futility of attempting yet another
definition, for like Joel Chandler Harris' tar baby, striking another blow
means getting stuck another time!30 3

Nevertheless, the doctrine remains on the books and continues to raise
its ugly head. In Shortes v. State,°3 0 defendant was charged with assault-
ing his mother. The mother apparently refused to testify at trial, but the
trial court permitted a friend to recount a conversation she had with the
mother. This friend testified that the mother appeared at her house and
told the friend that defendant, her son, had beaten her thirty minutes
earlier. The court of appeals concluded the trial court did not abuse its
discretion in admitting this statement as a part of the res gestae.3 1

°

Interestingly, the court of appeals rejected defendant's contention that
the admission of the victim's testimony impinged upon his sixth amend-
ment right of confrontation because this objection was not raised at
trial .3 0 It is regrettable that this issue was not properly before the court
because it is debatable whether the res gestae doctrine is such a "firmly
rooted hearsay exception" that it will justify the admission of evidence
that would otherwise violate the confrontation clause.

B. Prior Inconsistent Statements

As a result of the supreme court's 1982 decision in Gibbons v. State,307

prior inconsistent statements of a witness are admissible as substantive
evidence if the witness is subject to cross-examination. Thus, when a wit-
ness' trial testimony differs from a pretrial statement given to police, evi-
dence of the pretrial statement is admissible.308 In Brown v. State,30 9 de-

303. Andrews v. State, 249 Ga. 223, 227, 290 S.E.2d 71, 74 (1982).
304. 193 Ga. App. 859, 389 S.E.2d 354 (1989).
305. Id. at 859-60, 389 S.E.2d at 355.
306. Id. at 860, 389 S.E.2d at 355.
307. 248 Ga. 858, 286 S.E.2d 717 (1982).
308. Id. at 862-63, 286 S.E.2d at 721-22.
309. 193 Ga. App. 772, 389 S.E.2d 268 (1989).
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fendant contended the trial court erred in allowing a detective's
testimony regarding a statement made by defendant's girlfriend. Accord-
ing to the detective, defendant's girlfriend told him that defendant
claimed he had seen some other person running from the victim's home.
The State wanted to use this evidence for impeachment purposes.3 '0

First, the court of appeals reasoned that the statement made by defend-
ant to the girlfriend was not hearsay because anything heard by a witness
while in the presence of a defendant is not hearsay. Presumably, this
statement would also be admissible as an admission. Second, because the
girlfriend contradicted her pretrial statement in her trial testimony, the
pretrial statement became admissible for "impeachment purposes." 3"
The court of appeals cited Gibbons to support this latter conclusion. Al-
though it is likely an inconsequential point, it bears mention that 'Gib-
bons permits the use of a pretrial statement as substantive evidence and
not merely as impeachment evidence.

C. Prior Testimony

The prior testimony of a witness is admissible at a subsequent trial if
the witness is unavailable, if the testimony was given under oath, if the
testimony involved substantially the same issue, and if the prior trial in-
volved substantially the same parties. 12 The court of appeals decision in
Thomas v. State313 provides instruction on the degree of proof necessary
to satisfy the requirement that the witness be unavailable. At trial de-
fendant sought to read to the jury the testimony of a codefendant whose
case was severed from his own. The trial judge refused to admit the prior
testimony, and the court of appeals affirmed. Defendant's evidence of thewitness' unavailability consisted of defendant's attorney stating that the
witness' bond had been forfeited, that he had engaged a number of people
to locate the witness with no success, and that he had heard the witness
was in Miami.314 Nevertheless, the court held that the trial court did not
abuse its discretion by refusing to admit the prior testimony because de-
fendant offered no witnesses to demonstrate the degree of diligence exer-
cised in the efforts to locate the witness.

310. Id. at 773, 389 S.E.2d at 269.
311. Id.
312. O.C.G.A. § 24-3-10 (1982).
313. 192 Ga. App. 744, 386 S.E.2d 402 (1989).
314. Id. at 744-45, 386 S.E.2d at 403.
315. Id. at 744, 386 S.E.2d at 403.
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D. Child Hearsay Statute

As previously discussed, the appellate courts have long and unsuccess-
fully wrestled with the issue of whether an expert can testify that a child
has been molested. Just as difficult for the courts is the question of
whether and to what extent the victim's out-of-court statements can be
used in the prosecution of child molesters. Because of incompetency or
emotional turmoil, children are often unavailable to testify in court. Their
version of the events, however, is often critical to the successful prosecu-
tion of their attackers.

In 1986 the general assembly took a major step in the resolution of this
problem when it enacted a child-molestation hearsay statute. 31  Prior to
the adoption of the statute, the courts engaged in contorted gyrations to
find ways of admitting the hearsay statement of victims. The res gestae
doctrine, friend of all inadmissible evidence, often provided the court the
excuse for affirming convictions.3 17 In addition, the supreme court, in
Cuzzort v. State,318 adopted a completely new rule of evidence. A prior
consistent statement is admissible as substantive evidence against an ac-
cused.3 19 Thus, under the holding in Cuzzort, bolstering a witness is no
longer impermissible.32

0

Although the 1986 child hearsay statute went a long way toward the
resolution of the problem, it contained a gaping hole. The statute requires
that the child be "available to testify in the proceedings.31

3 1 The question
quickly arose whether ruling a child incompetent to testify rendered the
child unavailable to testify. As discussed in last year's survey, the court of
appeals,, in Ward v. State, 3 2 held an incompetent child was not available
to testify.32 3 During this present survey period, the court of appeals reaf-
firmed its holding in Ward.3 24 Fortunately, however, the general assembly
has stepped in to assist the courts again. In 1989 the general assembly
amended the competency statute to provide that ". . . in all cases involv-
ing child molestation, and in all other criminal cases in which a child was

316. Act approved Apr. 1, 1986, No. 1448, 1986 Ga. Laws 668 (codified at O.C.G.A. § 24-
3-16 (Supp. 1990)).

317. See, e.g., Eaton v. State, 184 Ga. App. 645, 362 S.E.2d 375 (1987); In re J.B., 183
Ga. App. 229, 358 S.E.2d 620 (1987).

318. 254 Ga. 745, 334 S.E.2d 661 (1985).
319. Id. at 745, 334 S.E.2d at 662.
320. See Richardson v. State, 256 Ga. 746, 353 S.E.2d 342 (1987); Treadaway v. State,

191 Ga. App. 111, 381 S.E.2d 43 (1988).
321. O.C.G.A. § 24-3-16 (Supp. 1990).
322. 186 Ga. App. 503, 368 S.E.2d 139 (1988). See Treadwell, supra note 1, at 201-02.
323. 186 Ga. App. at 503, 368 S.E.2d at 140.
324. See In re K.T.B., 192 Ga. App. 132, 384 S.E.2d 231 (1989); In re A.H., 192 Ga. App.

692, 385 S.E.2d 776 (1989).

1990]



256 MERCER LAW REVIEW [Vol. 42

a victim of or a witness to a crime, any such child shall be competent to
testify ... ."31 Assuming this statute withstands constitutional attack,
perhaps the most difficult of the hearsay issues surrounding child moles-
tation cases will have been resolved.

The child hearsay statute also requires that "the circumstances of the
statement provide sufficient indicia of reliability."326 In Sosebee v.
State,"7 the court of appeals held that there is no requirement that this
reliability be established by'expert testimony.32 8

E. Business Records

The court of appeals decision in Anton International Corp. v. Wil-
liams-Russell & Johnson, Inc."' provides a good example of the limita-
tions of the business records exception to the rule against hearsay. In An-
ton plaintiff sought to recover a commission based upon its efforts to
secure employment for its client. Defendant admitted the employment of
the client, but contended this employment resulted from efforts indepen-
dent of plaintiff's efforts. Although the jury found in favor of plaintiff, the
trial judge granted defendant's motion for judgment notwithstanding the
verdict.3 ' The court of appeals affirmed, holding plaintiff failed to prove
damages . 31 The only evidence of damages was found in a document ad-
mitted as a business record. This evidence, however, was based upon the
employee's hearsay statement. While the records of plaintiff's own busi-
ness activities may have been admissible under the business records ex-
ception, the hearsay statement of the employee contained in those state-
ments were not admissible. Moreover, even though defendant did not
object to the admission of the business records, the hearsay evidence had
no probative value, even when admitted without objection. Thus, because
there was no evidence concerning the' amount of plaintiff's damages, it
was not entitled to recovery from defendant. 32

The court of appeals decision in Curtis v. State333 further underscores
the need for careful attention to the elements of the business records
foundation. In Curtis defendant was charged with automobile theft. The
only evidence that linked the car defendant was driving with the stolen
car was traffic tickets which reflected that the car in defendant's posses-

325. O.C.G.A. § 24-9-5 (1982 & Supp. 1990).
326. Id. § 24-3-16 (Supp. 1990).
327. 190 Ga. App. 746, 380 S.E.2d 464, cert. denied, 110 S. Ct. 323 (1989).
328. 190 Ga. App. at 749, 380 S.E.2d at 467.
329. 190 Ga. App. 150, 377 S.E.2d 688 (1989).
330. Id. at 151, 377 S.E.2d at 689.
331. Id. at 150, 377 S.E.2d at 688-89.
332. Id. at 151, 377 S.E.2d at 689.
333. 190 Ga. App. 173, 378 S.E.2d 516 (1989).
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sion had'the same tag number as the stolen vehicle. The arresting officers,
however, denied that they wrote the traffic tickets. Thus, the State did
not meet the preliminary requirement of authentication, much less the
requirements of the business record exception."' The court held that be-
cause the records did not qualify as business records, they constituted
hearsay and had no probative value.385 Therefore, defendant's conviction
for theft was reversed. 3

VIII. AUTHENTICATION

There is probably no greater evidentiary trap for the unwary than the
requirement of authentication of evidence. Three cases decided by the
court of appeals during the survey period illustrate just how big a trap
this can be.

In Ross v. State,33 7 defendant contended that the trial court erred by
admitting, without proper authentication, a handwritten letter that the
state contended defendant wrote. The recipient of the letter testified she
received it from defendant by ordinary mail. The trial court admitted the
letter into evidence on the strength of this statement and the return ad-
dress, which apparently was the address of the jail where defendant was
incarcerated. 38 The court of appeals reversed.339 Clearly, the proof of the
return address and the receipt of the letter in the mail did not prove that
defendant wrote the letter. While direct evidence that defendant wrote
the letter was not necessary, namely, an admission by defendant or proof
the letter was in his handwriting, circumstantial evidence establishing the
authenticity of the writing must consist of evidence other than the letter
itself. "

In Jones v. Scarborough,34' appellant contended the trial court erred in
refusing to admit certified copies of federal documents. The court of ap-
peals noted that although no Georgia statute specifically governs the in-
troduction into evidence of federal documents, case law establishes that
such documents are admissible if they are certified under seal by the
clerk who has custody of the documents, and if the authority and incum-
bency of the clerk is proved.4  The records in question were signed by

334. Id. at 174-75, 378 S.E.2d at 517-18.
335. Id. at 175, 378 S.E.2d at 518.
336. Id.
337. 194 Ga. App. 464, 390 S.E.2d 671 (1990).
338. Id. at 464, 390 S.E.2d at 672.
339. Id. at 465, 390 S.E.2d at 673.
340. Id. at 464, 390 S.E.2d at 672.
341. 194 Ga. App. 468, 390 S.E.2d 674 (1990).
342. See Rice v. State, 178 Ga. App. 748, 344 S.E.2d 720 (1986).
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the "meteorologist in charge. ' 3 4 3 Appellant, however, adduced no evi-
dence that this individual was the custodian of the documents, and,
therefore, the documents were not properly authenticated. 3"

The requirement of authentication is not restricted to writings but also
applies, most notably, to telephone conversations. Because such conversa-
tions do not take place face to face, a party seeking to introduce the con-
tents of the telephone conversation must adduce some evidence that es-
tablishes the identity of the caller. In Clifton v. State,3 43 defendant
contended the trial court erred in allowing a witness to testify about al-
leged telephone conversations with defendant. This witness testified that
a person who identified himself as defendant called him several times and
admitted to burglarizing the witness' business. The witness, however,
could not identify the caller by the sound of the caller's voice. The state
adduced evidence that defendant had made several calls to the witness'
place of business while he was in jail and also introduced a written state-
ment by defendant that offered to make restitution to the witness.3 4 6 The
court held that this evidence was insufficient to establish that defendant
made the specific calls in question.3 ' Because the witness could not au-
thenticate the telephone conversation by identifying the defendant as the
caller, the court of appeals held that the trial court improperly admitted
the witness' testimony.3 4 8

343. 194 Ga. App. at 470, 390 S.E.2d at 676.
344. Id.
345. 190 Ga. App. 828, 380 $.E.2d 507 (1989).
346. Id. at 828-29, 380 S.E.2d at 507-08.
347. Id. at 830, 380 S.E.2d at 508.
348, Id. at 829, 380 S.E.2d at 508.
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