
Evidence

by Marc T. Treadwell*

I. INTRODUCTION

Last year's survey of Georgia evidence law decried the muddled and
confused state of Georgia evidence law. The article suggested the adop-
tion of a new Georgia Evidence Code based upon the Federal Rules of
Evidence.' Unknown to the author, concerned members of the Bar had
long recognized the deficiencies of the "patchwork quilt that is Georgia
evidentiary law."' In October 1988 the Evidence Study Committee of the
State Bar of Georgia publicized its recommendations for a new evidence
code.3 This code is virtually identical to the Federal Rules of Evidence
although several significant differences distinguish the Georgia version.
While lawyers certainly will want to familiarize themselves with the dif-
ferences between present Georgia law and the proposed Georgia Rules of
Evidence, they need not be overly concerned. The substantive changes
are few, and any inconvenience in the author's opinion, is far outweighed
by the convenience of having a concise, easily accessible evidence code.
The proposed code clearly represents a significant investment of time and
energy and the Evidence Study Committee deserves the appreciation and
commendation of the legal committee.

The proposed code was introduced during the 1989 session of the Gen-
eral Assembly as Senate Bill No. 336," and the General Assembly created
a Joint Evidence Committee to study the Bill. This Committee is to make
its report by December 1, 1989, and, hopefully, the 1990 session of the
General Assembly will consider and adopt the Georgia Rules of Evidence
in some form.

* Partner in the firm of Chambless, Higdon & Carson, Macon, Georgia. Valdosta State

College (B.A., 1978); Walter F. George School of Law (J.D. cum laude, 1981). Member, State
Bar of Georgia.
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II. OBJECTIONS

If there is a universally known principle of law, most likely it is that a
simple "I object" or "objection" is not a sufficient objection. Nevertheless,
this was the form of the objection in Hayes v. State.' Not surprisingly,
the court of appeals easily concluded that this objection was insufficient
to preserve the alleged error for review. In addition, the lawyer's further
objection that the testimony "was prejudicial"" did not cure the defi-
ciency: "an objection to evidence on the ground that it is irrelevant, im-
material and prejudicial is 'entirely too vague and general to present any
question for determination by the trial court, and the overruling of this
objection did not constitute reversible error.'

In Mindock v. State,9 appellant avoided the consequences of what ap-
peared to be an inadequate objection. At trial, appellant objected to testi-
mony on the grounds that it was "completely irrelevant."10 The court of
appeals conceded that generally "an objection on the grounds that testi-
mony or evidence is irrelevant and immaterial, without more, is not a
valid objection."'" The court of appeals noted, however, that the trial
court "treated appellant's objection as valid and ruled on it, not once, but
twice.' 1 2 The court of appeals thus felt "bound to review the ruling of the
trial court."'8 On its face, the opinion suggests that a trial judge estab-
lishes the sufficiency of the form of an objection once he rules on it. Of
course, trial judges generally tend to rule on all objections and it is doubt-
ful that this is the true holding of the case. Perhaps the court's alterna-
tive conclusion that the testimony in question was so prejudicial that its
admission would be error even in the absence of an objection best ex-
plains the ruling.

In Armstrong v. Vallion, 4 plaintiff objected to the admission of hospi-
tal records on the grounds that the records were "hearsay."' 5 Plaintiff,
however, made no effort to specify the portions of the records that he
considered were hearsay." The court of appeals noted that an objection

5. 189 Ga. App. 39, 375 S.E.2d 114 (1988).
6. Id. at 40, 375 S.E.2d at 116.
7. Id.
8. Id. (quoting Hart v. State, 185 Ga. App. 141, 142, 363 S.E.2d 599-600 (1987)). See

also Holden v. State, 187 Ga. App. 597, 370 S.E.2d 347 (1988).
9. 187 Ga. App. 508, 370 S.E.2d 670 (1988).

10. Id. at 509, 370 S.E.2d at 671.
11. Id., 370 S.E.2d at 672.
12. Id.
13, Id.
14, 187 Ga. App. 380, 370 S.E.2d 215 (1988).
15. Id. at 380, 370 S.E.2d at 216.
16. Id.
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to evidence in its entirety is not an adequate objection when a portion of
the evidence is clearly admissible; rather, the objecting party must desig-
nate those portions that he considers objectionable."7 Because the hospi-
tal records were not entirely inadmissible hearsay, the court held that
plaintiff's objection was insufficient."

III. RELEVANCY

A. Relevancy of Extrinsic Act Evidence

"Extrinsic act evidence," a phrase federal courts use frequently, refers
to evidence of conduct concerning occasions other than the occasion at
issue. Such evidence is "extrinsic" to the act or transaction at issue. Per-
haps for no reason other than the large number of cases addressing the
issue of when extrinsic act evidence is admissible, the legal principles gov-
erning the admissibility of extrinsic act evidence are somewhat confusing.
The general rule is easily stated: extrinsic act evidence is irrelevant and
thus inadmissible." This rule, however, is riddled with so many excep-
tions that it is of little utility. Before addressing the exceptions, however,
one should consider the preliminary question of whether the proffered
evidence is actually extrinsic to the act at issue. Sometimes what appears
to be extrinsic act evidence is not, in a legal sense, extrinsic.

The res gestae doctrine, although strictly speaking is an exception to
the hearsay rule,20 permits the introduction of evidence even though the
evidence may touch incidentally on a defendant's character or may con-
cern acts other than those directly at issue. For example, in Cooper v.
State,2' the arresting officer testified that while making an undercover
purchase of drugs from defendant, another man approached defendant
and purchased drugs. Defendant argued on appeal that this transaction
had nothing to do with the charged offenses, and the court should not
have admitted it into evidence.2 The court of appeals, however, ruled
that the other crime occurred during the commission of the charged of-
fenses and thus was a part of the res gestae.2 3

17. Id.
18, Id.
19, O.C.G.A. § 24-2-2 (1982); FED. R. EvID. 404.
20. O.C.G.A. § 24-3-3 (1982); FED. R. EVID. 801. See GREEN, GEORGIA LAW OF EVIDENCE §

287 (3d ed. 1988).
21. 188 Ga. App. 629, 373 S.E.2d 796 (1988).
22. Id. at 629, 373 S.E.2d at 796.
23. Id. See also Yarborough v. State, 186 Ga. App. 845, 368 S.E.2d 802 (1988), in which

the court of appeals affirmed the admission of testimony concerning a "hit list" of intended
victims that defendant mentioned during the commission of the charged offense, Id. at 847,
368 S.E.2d at 804.
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The court of appeals decision in Simmons v. State24 involved a particu-
larly broad application of the res gestae doctrine. During a robbery, de-
fendant, when surprised by passers-by, offered them gold jewelry if they
would not call the police. As it turned out, defendant had stolen the jew-
elry from a nearby residence earlier that same day.28 The trial court ad-
mitted evidence of the other burglary as part of the res gestae.26 The
State admittedly did not rely upon this evidence to demonstrate a similar
or related transaction tending to prove motive, course of conduct, or iden-
tity.2 7 The court of appeals, however, concluded that the trial court prop-
erly admitted evidence of the other burglary because defendant used
"fruits of an earlier incident in an effort to deter his captors from report-
ing the burglary at trial."' 2 Defendant's effort to deter made the other
burglary a part of the res gestae.

Last year's survey article discussed in some detail the court of appeals
decision in Bowman v. State.29 In Bowman, defendant argued that the
State improperly used extrinsic act evidence when it introduced evidence
of an act of child molestation that occurred outside the time period speci-
fied in the indictment.30 The court rejected this contention, reasoning
that if the date of an offense is not an essential averment in the indict-
ment then the indictment covers any similar offense that defendant com-
mitted within the applicable period of limitations." Thus, in proving that
a defendant committed an offense, the prosecution is not limited to evi-
dence concerning a single transaction, but may seek to prove any similar
transaction that the defendant committed within the period of limita-
tions.32 During the present survey, the court of appeals applied Bowman
in Garrett v. State.3 3 In Garrett, defendant, who was also charged with
child molestation, contended that the trial court erred by admitting evi-
dence that defendant had committed similar acts against the victim on
occasions other than those for which the police had charged him." De-
fendant contended that he did not receive the notice required by Uniform
Superior Court Rule 31.3 when a prosecutor intends to present evidence
of similar or related transactions." Applying Bowman, the court of ap-

24. 186 Ga. App. 886, 369 S.E.2d 36 (1988).
25. Id. at 887, 369 S.E.2d at 37.
26. Id.
27. Id.
28. Id.
29. 184 Ga. App. 197, 361 S.E.2d 58 (1987). See Treadwell, supra note 1, at 228.
30. 184 Ga. App. at 197, 361 S.E.2d at 59.
31. Id.
32. Id,
33. 188 Ga. App. 176, 372 S.E.2d 506 (1988).
34. Id. at 177, 372 S.E.2d at 507.
35. Id. (citing GA. UNIF. SUPER. CT. R, 31.3 (1988)).
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peals held that because the date alleged in the indictment was not an
essential averment, evidence of'all similar acts occurring within the stat-
ute of limitations amounted to evidence of the charged crime, and thus
the state was not required to give the notice required by Uniform Supe-
rior Court Rule 31.3.2

Evidence of Similar or Related Transactions. In a problematic
area of the law, perhaps no issue is more troublesome to the appellate
courts than the question of when the trial court may admit evidence of
similar or related, but nevertheless discrete, transactions or acts. Deeply
rooted in our judicial heritage is the principle that a person should not be-
convicted or adjudicated liable because of his character or because of his
conduct on other occasions." No one can reasonably contend that evi-
dence of a defendant's bad character should be admissible to prove that
he committed the charged offense. Though logically relevant-a person of
bad character is more likely to commit a crime than one of exemplary
character-the extreme prejudicial effect of such evidence demands its
exclusion. Similarly, evidence of specific extrinsic acts or transactions is
not admissible to prove that a person, on the occasion in question, acted
in conformity with his conduct on other occasions 88 Evidence of other
acts and transactions, however, may be admissible for certain purposes.
The trick is determining when extrinsic act evidence is probative of a
legitimate issue rather than merely prejudicial to the jury.

The court of appeals decision in Franklin v. State8 ' provides an excel-
lent discussion of the proper use of evidence of similar or related transac-
tions. In Franklin, defendant allegedly broke into an apartment during
the early morning hours and assaulted, raped, and sodomized the resi-
dents. At trial, the State adduced evidence of three other incidents. In
the first incident, defendant broke into an apartment and attempted to
rape the resident.0 A jury convicted defendant of this offense."1 The
other two incidents occurred days before the charged offense and also in-
volved similar facts. Although the victims of these incidents identified de-
fendant as the perpetrator, defendant contended that he was with friends
on the night of the charged offense.' 2 The court of appeals noted that
generally evidence of other criminal acts committed by a defendant is
inadmissible because such evidence places the defendant's character in

36. Id.
37. See, e.g., Walraven v. State, 250 Ga. 401, 297 S.E.2d 278 (1982).
38. Id. at 401, 297 S.E.2d at 278. See also FED. R. EVID. 404(b).
39. 189 Ga. App. 405, 376 S.E.2d 225 (1988).
40. Id. at 406, 376 S.E.2d at 226.
41. Id., 376 S.E.2d at 227.
42. Id. at 405-07, 376 S.E.2d at 226-28.
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issue. 3 The state, however, may introduce evidence of other crimes upon
the satisfaction of two conditions. First, there must be evidence that the
defendant was the perpetrator of the other crime; and second, there must
be such a degree of similarity between the other crimes and the charged
crime that "proof of the former tends to prove the latter." Under these
circumstances, evidence of the other crimes "may be introduced to prove
identity, motive, plan, scheme, bent of mind, and course of conduct.' ' In
Franklin, the court of appeals ruled that the first prong of this test was
established by the testimony and that the crimes were sufficiently similar
to meet the second prong of the test.4 6 Because defendant contended that
he was elsewhere at the time of the charged offense, identity was the pri-
mary issue. Thus, evidence of the other crimes was admissible to prove
the identity of the perpetrator. 7

The court of appeals decision in Goss v. State" countenanced an ex-
tremely broad use of extrinsic act evidence. In Goss, defendant and his
nephew went to the victim's home to collect money owed them as a result
of previous drug purchases. When the victim saw defendant and his
nephew, the victim ran to the back of his house and grabbed a rifle. The
victim shot and killed defendant's nephew. Defendant was convicted of
burglary, aggravated assault, and firearm possession." At trial, the State
adduced evidence showing that the victim's wife purchased drugs from
defendant. The State also proved that, approximately two to three weeks
before the shooting, defendant tried to collect money from the victim's
wife, and, in the process, defendant pushed her on the bed, got on top of
her, and "kiss[ed] and slobber[ed] all over her."'5 This incident ended
when the wife's daughter intervened.5 Conceding that the evidence of
this incident was of questionable probity, the court of appeals neverthe-
less concluded that the evidence shed light on defendant's conduct to-
ward his victim, and thus the court found it had sufficient probative value
for admission."

Although in most cases the extrinsic acts occur prior to the charged
offense, this situation is not always the case. In Roberson v. State3 and

43. Id. at 407, 376 S.E.2d at 228.
44. Id. at 408, 376 S.E.2d at 228.
45. Id.
46. Id.
47. Id.
48. 188 Ga. App. 20, 372 S.E.2d 5 (1988).
49. Id. at 20, 372 S.E.2d at 5-6.
50. Id. at 21, 372 S.E.2d at 6.
51. Id.
52. Id.
53. 186 Ga. App. 808, 368 S.E.2d 568 (1988).
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Flournoy v. State," the court of appeals affirmed the admission of evi-
dence of extrinsic acts that occurred after the charged offense."

It seems there is a decided trend to allow the liberal use of extrinsic act
evidence, and no doubt criminal defense lawyers feel the courts have gone
too far. On occasion, however, the appellate courts will draw the line and
conclude that trial courts improperly admitted extrinsic evidence. For ex-
ample, in Hargrove v. State," the State adduced evidence of a conversa-
tion between defendant and an undercover agent that occurred after the
charged drug offenses. The undercover agent asked defendant if he was
willing to sell large quantities of drugs, and defendant responded that he
"could 'handle any weight'" of drugs.5 7 No actual sale of drugs took
place.58 The court of appeals ruled that this testimony merely concerned
prospective drug activity and did not constitute evidence of a similar
crime or transaction." The only apparent purpose of the testimony was
to show that defendant was willing to be a "big time" cocaine dealer;
thus, the trial court erred in admitting this testimony. 0 The court of ap-
peals, however, ruled that the error was harmless."

Similarly, in Black v. State,'2 the State introduced evidence of defend-
ant's 1979 robbery conviction in his trial for a subsequent armed robbery.
The State argued that the two robberies were sufficiently similar to allow
the jury to conclude that proof of the earlier robbery tended to prove the
later one. 3 Noting the many dissimilarities, and the fact that eight years
transpired between the two crimes, the court of appeals held that the
trial court erred in admitting evidence of the prior crime.64 The court of
appeals, however, again ruled that the error was harmless.6 5

In Salcedo v. State,"6 both the court of appeals and the supreme court
addressed the interesting issue of whether an acquittal of extrinsic crime
precluded the State from presenting evidence of the crime. 7 In Salcedo,
defendant allegedly broke into an apartment and assaulted the resident
while she was sleeping. Defendant was convicted of burglary, and appar-

54. 186 Ga. App. 774, 368 S.E.2d 538 (1988).
55. 186 Ga. App. at 809, 368 S.E.2d at 570; 186 Ga. App. at 774, 368 S.E.2d at 538-39.
56. 188 Ga. App. 336, 373 S.E.2d 44 (1988).
57. Id. at 337, 373 S.E.2d at 45.
58. Id.
59. Id. at 338, 373 S.E.2d at 46.
60. Id.
61. Id.
62. 186 Ga. App. 406, 367 S.E.2d 238 (1988).
63. Id. at 406-07, 367 S.E.2d at 239.
64. Id. at 407, 367 S.E.2d at 239.
65. Id.
66. 188 Ga. App. 3, 372 S.E.2d 238 (1988), rev'd, 258 Ga. 870, 376 S.E.2d 360 (1989).
67, 188 Ga. App. at 4-5, 372 S.E.2d at 240; 258 Ga. at 870, 376 S.E.2d at 360.
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ently the State charged him with attempted rape.' At trial, the State
adduced evidence of a previous charge against defendant in which the
State alleged that he broke into a home and sexually assaulted the occu-
pant." In the trial arising from that incident, the jury acquitted defend-
ant of sexual battery and burglary, but convicted him of criminal tres-
pass.' The court of appeals, over a strong dissent by Judge Sognier, who
was joined by Chief Judge Birdsong and Judges Pope and Benham,71

ruled that the trial court properly admitted evidence of the prior claim.72

The court of appeals rejected defendant's argument that the doctrine of
collateral estoppel barred the admission of evidence of the extrinsic act.73

Conceding that defendant's argument would be well taken in most cases,
the court of appeals, relying upon Felker v. State,4 noted that the gen-
eral rule did not necessarily apply in cases involving sexual offenses."5 In
such cases, the state must satisfy the test set forth in Moore v. State.76

Specifically, the state must prove "that the defendant was in fact the per-
petrator of the separate offense" and that the offenses were sufficiently
similar "so that proof of the former tends to prove the latter."7

7 In
Salcedo, defendant admitted having sexual relations with the victim of
the prior offense, but claimed she consented. 6 Conceding that the jury,
by acquitting defendant of rape, must have accepted his consent defense,
the court of appeals nevertheless ruled that the evidence was
admissible."

The supreme court granted certiorari and reversed the court of appeals
in Salcedo.'0 While the supreme court conceded that Moore requires an
examination of the facts of the case to determine whether extrinsic of-
fenses are admissible when the defendant has been acquitted of those of-
fenses, the supreme court rejected the notion that Felker created a spe-
cial exception for sexual offense cases.81 Rather, Felker stands for the
proposition that if the point that the State is attempting to make,

68. 188 Ga. App. at 3-4, 372 S.E.2d at 239-40.
69. Id. at 4, 372 S.E.2d at 239-40.
70. Id., 372 S.E.2d at 240.
71. Id. at 6-7, 372 S.E.2d at 241 (Sognier, J., dissenting).
72. Id. at 5, 372 S.E.2d at 240.
73. Id. at 4, 372 S.E.2d at 240.
74. 252 Ga. App. 351, 314 S.E.2d 621 (1984), cert. denied, 469 U.S. 873 (1984).
75. 188 Ga. App. at 4-5, 372 S.E.2d at 240 (citing Felker, 252 Ga. App. at 351, 314 S.E.2d

at 621).
76. 254 Ga. 674, 333 S.E.2d 605 (1985).
77. 188 Ga. App. at 4, 372 S.E.2d at 240 (citing Moore, 254 Ga. at 674, 333 S.E.2d at

605).
78. Id. at 5, 372 S.E.2d at 240.
79. Id. at 4-5, 372 S.E.2d at 240.
80. 258 Ga. 870, 376 S.E.2d 360 (1988), revg 188 Ga. App. 3, 372 S.E.2d 238 (1989).
S1. 258 Ga. at 870, 376 S.E.2d at 361.
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through evidence of extrinsic acts, concerns an issue that was resolved in
defendant's favor at a trial for the extrinsic offense, then the doctrine of
collateral estoppel bars the admission of any evidence concerning the ex-
trinsic offense.8 2 In Salcedo, intent was the principal issue, and to the
supreme court, the extrinsic offense was relevant only if defendant com-
mitted rape 2 Because this issue was resolved in his favor at trial, the
supreme court reversed defendant's conviction and held that the doctrine
of collateral estoppel precluded the State from attempting to relitigate
this issue.8

4

The opinions of the court of appeals and the supreme court are confus-
ing because the statement of facts in each states only that defendant was
convicted of burglary. If the state had not charged defendant with a sex-
ual offense, it is difficult to see how the prosecution could contend that
the prior incident was admissible, and thus it would seem that defendant
was also charged with a sexual offense of some sort. Indeed, in its con-
cluding sentence, the supreme court's opinion states that the trial court
erred "by allowing the state to prove the defendant's intent to commit
rape in this case by proving that he committed rape in the previous inci-
dent."5 Presumably, defendant's intent to commit rape would not have
been an issue if the State had only charged him with burglary.

Finally, in Boyce v. State,6 the supreme court affirmed the court of
appeals and held that the State's use of similar or related transaction
evidence does not permit a defendant to introduce evidence of other
transactions in which he committed no offense.8

7 Defendant argued that
the use of similar transaction evidence placed his character in issue and
that he should be allowed to adduce evidence of specific acts of his good
character.8 8 The supreme court noted that the purpose for the admission
of extrinsic act evidence is "to show knowledge or unlawful intent, not
[badl character."89 Specific acts of good character are not relevant to de-
fendant's knowledge or intent and thus are not admissible. 0

Evidence of Character as Substantive Evidence. In very limited
situations, evidence of character is admissible as substantive evidence.
Generally, these situations are found in the context of criminal cases in
which a defendant seeks to introduce evidence of the character of his vic-

82. Id. at 870-71, 376 S.E.2d at 361.
83. Id. at 871, 376 S.E.2d at 361.
84. Id.
85. Id.
86. 258 Ga. 171, 366 S.E.2d 684 (1988).
87. Id. at 172, 366 S.E.2d at 685.
88. Id. at 171, 366 S.E.2d at 685.
89. Id.
90. Id.
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tim in an effort to explain his conduct. In Chapman v. State,"' the su-
preme court provided an excellent statement of the law concerning the
use of evidence of a victim's character when a defendant relies upon the
"battered woman syndrome.""9 In Chapman, defendant shot her husband
while he was bathing, following an incident earlier the same day when the
husband beat defendant and told her he would kill her if she left him. At
trial, defendant, relying upon the battered woman syndrome, argued that
the killing was justified.'8 Defendant attempted to rely upon evidence of
the victim's general reputation for violence in the community, but the
trial court refused to admit this evidence, and the jury found defendant
guilty." On appeal the supreme court acknowledged the general rule that
a victim's character is inadmissible "because it is as unlawful to kill a
violent person as to kill a non-violent person."" If, however, a defendant
"makes a prima facie showing that the victim was the aggressor, that the
victim assaulted the defendant, and that the defendant was honestly try-
ing to defend himself," then a defendant may adduce evidence of the vic-
tim's reputation for violence." The court then examined the evidence in
Chapman to determine if defendant had made the necessary prima facie
showing.' 7 Defendant testified that she shot the victim in self-defense af-
ter he beat her numerous times. Defendant also adduced expert testi-
mony that defendant's personality fit that of a woman who suffered from
the syndrome. The expert also testified that a woman suffering from bat-
tered woman's syndrome believes that she is in present danger even
though the husband may not actually be assaulting the wife at the time."9
The supreme court concluded that this testimony constituted a prima fa-
cie showing that, notwithstanding the lapse of time since her husband's
last assault, defendant honestly believed she was defending herself when
she shot her bathing husband." Thus, the trial court erred in excluding
evidence of the victim's general reputation for violence in the community,
and the supreme court reversed defendant's conviction. 00

The court of appeals opinion in Dubose v. State' provides a well-rea-
soned distinction between character evidence and evidence of specific
prior acts. In Dubose, the trial court refused to admit evidence of the

91. 258 Ga. 214, 367 S.E.2d 541 (1988).
92. Id. at 215-16, 367 S.E.2d at 543.
93. Id. at 214-15, 367 S.E.2d at 542-43.
94. Id. at 216, 367 S.E.2d at 543.
95. Id. at 215, 367 S.E.2d at 543.
96. Id.
97. Id. at 216, 367 S.E.2d at 543.
98. Id. at 215-16, 367 S.E.2d at 543.
99. Id. at 216, 367 S.E.2d at 543.

100. Id.
101. 187 Ga. App. 293, 369 S.E.2d 924 (1988).
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victim's bad character as well as "evidence of specific prior incidents in
which the victim had beaten defendant, cut him with a knife, and
threatened him with a gun.' 0 2 The trial court concluded that defendant
had not made a prima facie showing that he had acted in self-defense and
thus ruled the evidence inadmissible.0 After reviewing the rather
sketchy evidence of the shooting and the excluded evidence, the court of
appeals concluded that defendant had established a prima facie case for
the admission of character evidence.'" The court of appeals also noted
that the trial judge opined that he might admit the excluded evidence if
it heard testimony from defendant establishing a. prima facie case.1"5 De-
fendant, however, did not testify at trial.'" The court of appeals con-
cluded that a defendant need not testify in order to establish a prima
facie case. 10 Even after proving a prima facie case of self-defense, evi-
dence of specific prior acts are not admissible to prove that a person ac-
ted violently.' 0 To prove that a person acted in conformity with his repu-
tation for violence, a defendant may rely only on evidence of general
reputation for violence.'" Evidence of specific prior acts is admissible
only to establish the reasonableness of a defendant's conclusion that he
was in danger at the time of the homicide."0 In Dubose, the court of ap-
peals concluded that the trial court also erred by not allowing defendant
to introduce such evidence to establish the reasonableness of his belief
that his victim posed a threat to his safety."' After concluding that the
trial court erred in excluding both the general evidence of reputation and
evidence of specific prior actions, the court of appeals reversed defend-
ant's conviction.1

2

Georgia's Rape Shield Statute"l8 proscribes the admission of evidence
of the victim's past sexual behavior in rape prosecutions. In Ford v.
State,' 4 defendant contended that the trial court should not have relied
on the Rape Shield Statute to prohibit the introduction of evidence that
the victim had contracted gonorrhea three months before the rape; that

102. Id. at 293, 369 S.E.2d at 925.
103. Id.
104. Id. at 294, 369 S.E.2d at 925.
105. Id.
106. Id.
107. Id., 369 S.E.2d at 925-26.
108. Id. at 295, 369 S.E.2d at 926.
109. Id. at 296, 369 S.E.2d at 926-27.

,110. Id. at 295, 369 S.E.2d at 926.
111. Id.
112. Id. at 297, 369 S.E.2d at 927.
113. O.C.G.A. § 24-2-3 (1982 & Supp. 1989). Practitioners should note carefully this

amendment to the Rape Shield Statute.
114. 189 Ga. App. 395, 376 S.E.2d 418 (1988).
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"the victim wore sexually suggestive clothing and acted promiscuously at
night clubs"; and that the victim had "demanded money from another
man [by] threatening to claim that he raped her."' 11 Under the statute,
evidence of prior sexual activity is admissible only if it supports a conclu-
sion that a defendant could have reasonably believed that the victim con-
sented to intercourse."" Examining the proffered evidence, the court of
appeals concluded that it did not fall within this exception.'1 7

Also during the survey period, the court of appeals reaffirmed that, in
child molestation cases, the past sexual experience of the victim is irrele-
vant and evidence of the victim's reputation for nonchastity is
inadmissible." 8

Evidence of Custom and Habit. Because a person's conduct on one
occasion may not be proved by reference to his conduct on other occa-
sions, evidence that a defendant has been negligent on other occasions is
not relevant to prove that he was negligent on the occasion in issue. Simi-
larly, a party may not disprove his negligence by reference to nonnegli-
gent conduct on other occasions. As an exception to the general rule that
extrinsic act evidence is inadmissible, evidence of custom or habit, which
is by definition conduct on other occasions, may be admissible if one suf-
ficiently proves the custom or habit."'

In Feinberg v. Durga,120 the court of appeals broke new ground in the
area of custom or habit evidence. Feinberg involved a hotly disputed pe-
destrian-motor vehicle collision. Some of the evidence at trial revealed
that plaintiff stepped off a curb into the side of defendant's automobile
while looking in the other direction. A longtime friend of plaintiff, how-
ever, testified that he and plaintiff regularly left work together and that
on each of these occasions plaintiff always looked in both directions
before crossing the street. The friend also testified that on all occasions,
even when they went on vacation together, plaintiff always looked before
walking into the street. 2 ' The court of appeals acknowledged that a wit-
ness may testify as to his own habits and customs, but was deeply troub-
led by one witness' testimony regarding another person's habits or cus-
toms. 1 2 After reviewing cases that allowed testimony by one witness of
another's customs and habits, the court concluded that courts have al-
most always allowed such testimony in cases in which the actor had

115. Id. at 395, 376 S.E.2d at 419.
116. Id. at 395-96, 376 S.E.2d at 419 (citing O.C.G.A. § 24-2-3 (1982)).
117. Id. at 396, 376 S.E.2d at 419-20.
118. Harris v. State, 189 Ga. App. 49, 375 S.E.2d 122 (1988).
119. O.C.G.A. § 24-2-2 (1982); FED., R. EVID. 406.
120. 189 Ga. App. 733, 377 S.E.2d 33 (1988).
121. Id. at 733-34, 377 S.E.2d at 34.
122. Id. at 735, 388 S.E.2d at 36.
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died. 1 3 The court worried that permitting such testimony would open the
courtroom to a long line of friends, relatives, and colleagues willing to
attest to a party's habits and customs, and "we would think ourselves
transported back to the not-so-good old days when the outcome of the
case could be decided by the number (and even the rank) of the witnesses
each side could produce."'" Accordingly, the court of appeals held that
while a witness may testify as to his own fixed and uniform habits and
customs, he may not testify "as to the habits and customs of another."""5

B. Miscellaneous Relevancy Issues

Arguably, the court of appeals decision in Consolidated Management
Services, Inc. v. Halligan"' is beyond the scope of this survey of evidence
cases. Yet, the court seems to base its decision upon evidentiary princi-
ples, and thus it is certainly noteworthy. In Consolidated Management
Services, defendant moved for summary judgment, relying upon plain-
tiff's criminal conviction for the transaction that was the subject matter
of the civil suit. Without any analysis, the majority opinion cited two
seemingly inapposite cases and concluded that judgments of conviction or
acquittal in a criminal prosecution are inadmissible as evidence in a civil
action.127 In a lengthy dissent, Judge Pope, joined by Chief Judge Bird-
song and Presiding Judge Banke, argued that principles of collateral es-
toppel rendered the conviction admissible. 2 ' Judge Pope expressly de-
nied that he was proposing that the conviction of a party is always
admissible as evidence in a civil action involving the same transaction.1

2
9

If the conviction satisfies the elements of the doctrine of collateral estop-
pel, then a court should admit it.1"0 Although the dissent's logic is appeal-
ing, the court of appeals has now established that criminal convictions
arising from transactions that are the subject of civil suits are not admis-
sible as evidence in the civil suits."1 In Halligan v. Consolidated Man-
agement Services, Inc.'1 3

2 the supreme court tersely affirmed the court of
appeals holding, although its interpretation of the court of appeals hold-

123. Id. at 736, 388 S.E.2d at 37.
124, Id. at 737, 377 S.E.2d at 37.
125. Id., 377 S.E.2d at 36 (quoting Stephen W. Brown Radiology Ass'n v. Gowers, 157

Ga. App. 770, 783, 278 S.E.2d 653, 666 (1981)).
126. 186 Ga. App. 621, 360 S.E.2d 148, rev'd, 258 Ga. 471, 369 S.E.2d 745 (1988).
127. Id. at 622-23, 368 S.E.2d at 151 (quoting Pierce v. Pierce, 241 Ga. 96, 100, 243

S.E.2d 46, 50 (1978); Keating v. Department of Natural Resources, 140 Ga. App. 796, 798,
232 S.E.2d 84, 85-86 (1976)).

128. Id. at 628, 368 S.E.2d at 154 (Pope, J., dissenting).
129, Id.
130. Id. at 628-29, 368 S.E.2d at 154-55.
131, Id. at 621, 368 S.E.2d at 148.
132. 258 Ga. 471, 369 S.E.2d 745, aff'g 186 Ga. App. 621, 368 S.E.2d 148 (1988).
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ing may not be quite so categorical.
The principle that "admissions or propositions made with a view to a

compromise are not proper evidence '1 is most likely known to any trial
attorney who has attempted to negotiate a settlement. In view of this
principle, one might not understand how the trial court permitted the
introduction of such evidence in Computer Communications Specialists,
Inc. v. Hall.34 In Computer Communications Specialists, plaintiff sued
his former employer to recover commissions. After plaintiff's termination,
plaintiff contended that the commissions were owed, but his former em-
ployer responded that it had overpaid the commissions. The employer of-
fered to pay plaintiff $50,000 in settlement of the parties' mutual claims
if plaintiff would agree not to compete against the company or to disclose
confidential information. Plaintiff rejected this offer. " ' For unclear rea-
sons, the trial court admitted evidence of these settlement discussions. " '
The court of appeals easily concluded that the settlement offer was a pro-
position made with a view to a compromise and that the trial court,
therefore, should not have admitted it into evidence. 7 Accordingly, the
court of appeals reversed.138

In Palmer v. State, 13 defendant, who was convicted of embezzlement,
contended the trial court erred in refusing to permit her to adduce evi-
dence that her lifestyle had not changed during the period when the al-
leged thefts occurred. "1 0 The court of appeals noted its holding in an ear-
lier case that the State may introduce evidence of extravagance on the
part of a defendant charged with embezzlement.1 4 1 Seizing upon this
holding, defendant in Palmer argued there is no reason why a defendant
should not be able to prove an absence of extravagance.14 2 The court of
appeals agreed, concluding that evidence of an unchanging lifestyle might
shed light upon a defendant's intent, motive, and bent of mind.1 4 3 The
mere fact that the evidence is self-serving does not mean that the court
should exclude it. The court of appeals, however, held that the trial

133. O.C.G.A. § 24-3-37 (1982).
134. 188 Ga. App. 545, 373 S.E.2d 630 (1988).
135. Id. at 545-46, 373 S.E.2d at 631-32.
136. Id. at 546, 373 S.E.2d at 632.
137. Id.
138. Id. at 548, 373 S.E.2d at 633.
139. 186 Ga. App. 892, 369 S.E.2d 38 (1988).

140. Id. at 899, 369 S.E.2d at 43.
141. Id. at 896, 369 S.E.2d at 41-42 (citing Walker v. State, 156 Ga. App. 842, 275 S.E.2d

755 (1980)).
142. Id., 369 S.E.2d at 42.
143. Id., 369 S.E.2d at 41-42.
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court's error did not prejudice defendant because ample evidence of de-
fendant's pecuniary circumstances was presented to the jury.14

IV. WITNESSES

A. Impeachment by Evidence of Character

In a landmark decision discussed in last year's survey, Jones v. State,"4 5

the supreme court put a halt to the common prosecution practice of im-
peaching a defendant through evidence of prior criminal conduct if the
defendant testified to less than all of his prior criminal activity.1 46 Prior
to Jones, the court of appeals had reasoned that testimony regarding less
than all of a defendant's criminal activities constituted an attempt to por-
tray his character as better than it actually was.147 The supreme court
expressly held that a defendant does not place his character in issue by
making inadvertent statements regarding his good conduct.146 As cases
tried before Jones ascend the appellate ladder, the court of appeals has
an opportunity to apply the new rule.

In Hurston v. State,140 defendant testified at trial that he had smoked
marijuana on the night of the charged burglary. On cross-examination he
testified, "I ain't done no burglary. I never have."150 The trial court ruled
that defendant had put his character in issue and allowed the State to
introduce evidence of defendant's three prior drug convictions and a con-
viction for theft by shoplifting."'1 Applying Jones, the court of appeals
easily concluded that defendant's admission that he smoked marijuana
did not place his character in issue.152 With regard to defendant's asser-
tion that he had not committed the act of burglary, the court of appeals
ruled that the State could have introduced evidence proving the falsity of
defendant's specific testimony, but could not introduce evidence of prior
convictions unrelated to the burglary or to defendant's specific testi-
mony.153 In short, defendant did not place his character in issue as con-

144. Id. at 896-97, 369 S.E.2d at 41-42.
145. 257 Ga. 753, 363 S.E.2d 529 (1988). See Treadwell, supra note 1, at 245.
146. 257 Ga. at 758, 363 S.E.2d at 534.
147. See Jones v. State, 184 Ga. App. 37, 38, 360 S.E.2d 622, 623 (1987), rev'd, 257 Ga.

753, 761, 363 S.E.2d 529, 535 (1988); Crews v. State, 185 Ga. App. 494, 494, 364 S.E.2d 625,
625 (1988); Cooper v. State, 183 Ga. App. 73, 74, 357 S.E.2d 880, 882 (1987); Anderson v.
State, 184 Ga. App. 293, 293, 361 S.E.2d 270, 271 (1987); Burton v. State, 184 Ga. App. 805,
806, 363 S.E.2d 46, 47 (1987).

148. 257 Ga. at 758, 363 S.E.2d at 534.
149. 189 Ga. App. 748, 377 S.E.2d 519 (1989).
150. Id. at 750, 377 S.E.2d at 521.
151. Id.
152. Id. at 750-51, 377 S.E.2d at 521 (citing Jones, 257 Ga. at 753, 363 S.E.2d at 529).
153. Id. at 750, 377 S.E.2d at 521.
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templated and, thus, did not open the door for the wholesale admission of
evidence of his prior criminal record.'"

In Williams v. State,'" defendant contended that the trial court erred
in admitting evidence of his prior convictions for burglary and theft. The
trial court admitted the evidence after defendant testified on direct ex-
amination that he "never had any run in with an officer like this before.
This is my first time, you know, ever being charged with something like
this. I never had a run in with an officer before like this." ' The court of
appeals ruled that defendant's testimony did not put his character in is-
sue, and as a result, the defense did not open the door for the State to
introduce the prior convictions.1'7 The court of appeals also rejected the
contention that evidence of prior convictions was admissible to show the
falsity of defendant's statement because the conduct denied by defendant
was dissimilar to the offenses for which he had been convicted."' Conse-
quently, the court of appeals reversed the trial court's judgment.'"9

In Lancaster v. State,'10 the court of appeals addressed what is perhaps
the clearest example of an improper attack on defendant's character.
During defendant's trial for the offenses of driving under the influence
and driving while his license was suspended, the solicitor asked a state
trooper why defendant's license had been suspended."' The trooper re-
sponded that defendant's license suspension resulted from a previous
conviction of driving under the influence. Clearly, defendant had not
placed his character in issue, and there was no justification for allowing
the impeachment of his character with evidence of a prior criminal con-
viction. 1

1
2 The court of appeals rejected the solicitor's argument that the

reason for the suspension was relevant to the issue of whether defendant
was guilty of the offense of driving while his license was under suspen-
sion. 1 3 The court reasoned that only the fact of the suspension and its
effective date were necessary to prove defendant's guilt.64 The reason for
the suspension had nothing at all to do with defendant's guilt.'"

Not surprisingly, parties are allowed more leeway in impeaching wit-
nesses with general evidence of bad character when the witness is not a

154. Id.; O.C.G.A. § 24-9-20(b) (1982).
155. 187 Ga. App. 564, 370 S.E.2d 821 (1988).
156. Id. at 566, 370 S.E.2d at 822.
157. Id., 370 S.E.2d at 823.
158. Id.
159. Id.
160. 189 Ga. App. 149, 375 S.E.2d 281 (1988).
161. Id. at 149, 375 S.E.2d at 281.
162. Id.
163. Id. at 149-50, 375 S.E.2d at 282.
164. Id. at 150, 375 S.E.2d at 282.
165. Id.

[Vol. 41



EVIDENCE

criminal defendant.1" This allowance is demonstrated somewhat humor-
ously by the court of appeals decision in Martinez v. State,'16' which in-
volved an alleged assault by one inmate against another at the Georgia
State Prison. Defendant claimed he acted in self-defense while the victim
testified that he had been assaulted without provocation on his part. No
other witnesses were able to testify about what precipitated the fight.
Thus, defendant's conviction depended upon whether the jury believed
the victim or defendant. Defendant, who was convicted, contended that
the trial court should have admitted testimony of fellow convicts regard-
ing the general reputation of the victim.168 The State first argued that
testimony regarding a witness' general reputation in the community is
only admissible if the community exists of law abiding citizens; and a
penal institution is obviously not such a community.1" After reviewing
Official Code of Georgia Annotated ("O.C.G.A.") section 24-9-84, the stat-
utory authority for impeaching witnesses with evidence of their general
character, the court of appeals found nothing in the statute suggesting
that such impeachment was appropriate only if the witnesses resided in a
law abiding community."' Second, the State argued that all the testifying
witnesses were subject to impeachment for their crimes involving moral
turpitude.17 1 This argument apparently prompted the trial judge to note
that such impeachment testimony would be "an absolute waste of
time. ' 1M The court of appeals disagreed.' 73 Certainly the jury was aware
that all of the witnesses were convicted felons. Given the conflicting testi-
mony, the court could not say the evidence that the victim had a bad
reputation among his fellow inmates would not impress the jury. 7" Thus,
the court of appeals reversed defendant's conviction.176

Of course, once a defendant places his own character in issue by calling
a witness to testify as to his general good character, the state may cross-
examine the character witness as to the defendant's prior criminal activi-
ties. 76 During the survey, the court of appeals reaffirmed that the state
may ask "have you heard" questions.7 7 In other words, the state may ask

166. O.C.G.A. § 24-9-84 (1982).
167. 189 Ga. App. 69, 375 S.E.2d 123 (1988).
168. Id. at 70-71, 375 S.E.2d at 125-26.
169. Id. at 70, 375 S.E.2d at 125.
170. Id. at 71, 375 S.E.2d at 125-26 (citing O.C.G.A. § 24-9-84 (1982)).
171. Id., 375 S.E.2d at 126.
172. Id.
173. Id.
174. Id.
175. Id. at 72, 375 S.E.2d at 127.
176. FED. R. EvID. 404(b).
177. Bennett v. State, 186 Ga. App. 832, 368 S.E.2d 789 (1988).
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the witness if he has heard of defendant's prior arrests or convictions.
The state, however, must be able to prove the arrests or convictions."'

B. Impeachment by Evidence of Conviction

The rule governing the use of impeachment by evidence of a criminal
conviction is a "read my lips" rule. It is simple; it is clear; it is not subject
to qualification; and, somehow, attorneys continue to forget it. In O'Toole
v. State, 79 the supreme court yet again stated this rule: "[T]o impeach a
witness by a prior conviction, the conviction must be proved by the rec-
ord of conviction itself and not by cross-examination."'10

C. Examination of Witnesses

Last year's survey discussed the court of appeals decision in Clark v.
State,""' which held a prosecutor, when cross-examining a defendant's
character witness, cannot ask questions suggesting the defendant commit-
ted certain acts when the prosecutor does not have supportive evidence of
those commissions. s2 According to the court of appeals, these questions
constitute hearsay when there is no evidentiary basis.'"' The supreme
court affirmed the court of appeals."' The supreme court held that a dis-
trict attorney, when cross-examining a defendant's character witness,
must be able to show that he asked his questions in good faith and based
them on reliable information he can support by admissible evidence." 5

In view of the strong statement by the supreme court and the court of
appeals in Clark, the supreme court's decision in Lopez v. State'" is puz-
zling. In Lopez, defendant contended the trial court erred in permitting
the State to ask defendant's character witnesses whether they had heard
that defendant beat his own daughter and had been arrested for burglary
several years earlier.' 8

7 Under Clark, after defendant objects to the ques-
tions, the State would have to show evidentiary support for the ques-

178. Id. at 833, 368 S.E.2d at 791 (quoting Williams v. State, 251 Ga. 749, 755, 312
S.E.2d 40, 43 (1983)).

179. 258 Ga. 614, 373 S.E.2d 12 (1988).
180. Id. at 616, 373 S.E.2d at 14 (citing Ledesma v. State, 251 Ga. 885, 311 S.E.2d 427

(1984)).
181. 186 Ga. App. 106, 366 S.E.2d 361, aff'd, 258 Ga. 464, 369 S.E.2d 900 (1988). See

Treadwell, supra note 1, at 247.
182. 186 Ga. App. at 110, 366 S.E.2d at 364-65.
183. Id.
184. State v. Clark, 258 Ga. 464, 369 S.E.2d 900, aff'g 186 Ga. App. 106, 366 S.E.2d 361

(1988).
185. 258 Ga. at 464, 369 S.E.2d at 900.
186. 259 Ga. 39, 376 S.E.2d 673 (1989).
187. Id. at 40, 376 S.E.2d at 674.
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tions.!" In Lopez, however, the court simply noted that there was no in-
dication that the State did not have a factual basis for these questions.'"1
Of course, under Clark, the question is whether the State can prove the
basis for its questions, not whether defendant can prove the lack of a
factual basis.'"

In Shearer v. State,"" the supreme court addressed the question of
whether a party calling a witness may cross-examine that witness.1"2 Ini-
tially, the State's witness testified that defendant handcuffed the witness
to a shower rod, and within "a couple of minutes" she heard a shot.".3

Later she testified she heard the shot a "pretty long time" and "around
an hour" after defendant handcuffed her.'" The court ruled that these
were clearly inconsistent statements, and thus, the trial court properly
allowed the State to cross-examine its own witness."'

In Miller v. State,"' the court of appeals provided a definitive answer
to a question that has been lurking in the appellate courts in recent years.
Specifically, the court addressed the issue of whether a defendant in a
criminal case has the right to examine all documents that a witness has
reviewed in preparing his testimony." 7 In formulating an answer to this
issue, the court of appeals first noted the supreme court's decision in
Baxter v. State,'" which held that "a defendant in a criminal case has
the right upon request, to examine a document used by a witness to re-
fresh his recollection."'" Following Baxter, the court of appeals in Cavi-
ness v. State,200 held that a criminal defendant had a right to examine a
report reviewed by a witness prior to trial and in preparation for the wit-
ness' testimony.20' The court of appeals in Miller, however, recognized
"implicit authority for the contrary proposition."' 02 In Catchings v.
State,'20 the supreme court stated that when it "does not appear that the
witness was using these notes during the trial to refresh his recollection,

188. 186 Ga. App. at 110, 366 S.E.2d at 364-65.
189. 259 Ga. at 40, 376 S.E.2d at 674.
190. 186 Ga. App. at 110, 366 S.E.2d at 364-65.
191. 259 Ga. 51, 376 S.E.2d 194 (1989).
192. Id. at 52, 376 S.E.2d at 196.
193. Id., 376 S.E.2d at 194.
194. Id.
195. Id.
196. 189 Ga. App. 587, 376 S.E.2d 901 (1988).
197. Id. at 587, 376 S.E.2d at 902.
198. 254 Ga. 538, 331 S.E.2d 561 (1985).
199. Id. at 548, 331 S.E2d at 571.
200. 180 Ga. App. 792, 350 S.E.2d 813 (1986).
201. Id. at 793, 350 S.E.2d at 815.
202. 189 Ga. App. at 587, 376 S.E.2d at 902 (citing Catchings v. State, 256 Ga. 241, 347

S.E.2d 572 (1986)).
203. 256 Ga. 241, 347 S.E.2d 572 (1986).
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...Baxter is inapposite. 204 Thus, the court of appeals in Miller recon-
sidered its explicit holding in Caviness and, after doing so, concluded that
its reasoning in Caviness was defective. 2

05 In Caviness, the court con-
cluded that it could find no logical basis for distinguishing between the
right to examine notes used at trial and notes used prior to trial.2 6 Upon
reconsideration of Caviness, however, the court of appeals in Miller,
found a logical basis for this distinction.20 7 The rationale of Baxter is that
a defendant should be afforded the right to a thorough and sifting cross-
examination concerning a witness' credibility in asserting that his mem-
ory has been refreshed.2 8 The law protects this right by allowing the de-
fendant to examine the documents used to refresh the witness' recollec-
tion. The court in Miller also felt, however, that allowing a criminal
defendant unlimited access to all documents reviewed by witnesses prior
to trial would be "unworkable." 2°" Thus, the court of appeals concluded
that the supreme court's decision in Catchings amounted to a recognition
of the majority rule that a defendant in a criminal case is entitled to ex-
amine materials used by a witness to refresh the witness' recollection dur-
ing the trial itself, but he is not entitled to examine documents reviewed
prior to trial.2 1 0

D. Sequestration of Witnesses

In Johnson v. State,2 1' the supreme court provided a thumbnail sketch
of the proper application of the rule of sequestration and the appropriate
remedy for the rule's violation.21 The court noted that, literally, the stat-
ute embodying the rule only prohibits witnesses from being examined in
the hearing of each other.2" By judicial interpretation, however, the rule
has come to mean that there shall be no communication, either direct or
indirect, among witnesses outside the courtroom.2 1' When invoking the
rule, the trial court should instruct all witnesses to remain outside the
courtroom and not to discuss the case with other witnesses or the par-
ties.2 " If the rule is violated, a tainted witness is not rendered incompe-

204. Id. at 247, 347 S.E.2d at 577.
205. 189 Ga. App. at 589, 376 S.E.2d at 903.
206. 180 Ga. App. at 793, 350 S.E.2d at 815.
207. 189 Ga. App. at 588, 376 S.E.2d at 902.
208. 254 Ga. at 548, 331 S.E.2d at 571.
209. 189 Ga. App. at 589, 376 S.E.2d at 903.
210. Id.
211. 258 Ga. 856, 376 S.E.2d 356 (1989).
212. Id. at 857-58, 376 S.E.2d at 358.
213. Id. at 857 n.3, 376 S.E.2d at 358 n.3 (citing O.C.G.A. § 24-9-61 (Supp. 1988)).
214. See Lackey v. State, 246 Ga. 331, 271 S.E.2d 478 (1980).
215. See O'Kelley v. State, 175 Ga. App. 503, 333 S.E.2d 838 (1985).
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tent to testify; rather, the violation goes to the witness' credibility rather
than the admissibility of his testimony116 The appropriate remedy for a
violation of the rule is for the trial court to instruct the jury that it should
consider the violation in determining the weight and credit it gives the
witness' testimony. 11

V. OPINION EVIDENCE

A. Subject Matter of Opinion Evidence

Last year's survey article discussed the ongoing struggle in the Georgia
appellate courts over the permissible boundaries of opinion evidence.'1
This struggle is no more evident than in child molestation cases. During
the survey year, Georgia courts tried again to delineate how far an expert
can go when testifying on the issue of whether a child had been molested.

In Miller v. State,'" the trial court permitted a clinical psychologist to
testify that an alleged victim of molestation had been "sexually in-
volved," and that this sexual involvement between the child and defend-
ant occurred on more than one occasion over the course of several
years. 20 The court of appeals first considered the question of whether the
trial court erred in allowing the expert to testify that the child had been
sexually involved, but concluded that it was not necessary to address this
issue.2 2l However, the court of appeals seized this opportunity to examine
two supreme court decisions that seem to be in conflict on the question of
whether an expert can testify that a child has been molested.22 The court
of appeals noted that in State v. Butler22 the supreme court held "that it
was not error to allow an expert to give her opinion that the child had
been molested,' 22' but in Allison v. State,""" the supreme court held that
it was error to allow an expert to give his opinion that the child had been
molested.2 6 Miller is not the first time that the court of appeals has
noted this conflict.227 The court of appeals may be asking the supreme

216. 258 Ga. at 857, 376 S.E.2d at 358.
217. Id. at 857-58, 376 S.E.2d at 358.
218. Treadwell, supra note 1, at 250-52.
219. 189 Ga. App. 587, 376 S.E.2d 901 (1988).
220. Id. at 589, 376 S.E.2d at 903.
221. Id. at 589-90, 376 S.E.2d at 903.
222. Id. at 590, 376 S.E.2d at 904.
223. 256 Ga. 448, 349 S.E.2d 684 (1986).
224. 189 Ga. App. at 590, 376 S.E.2d at 904 (quoting Butler, 256 Ga. at 450 n.3, 349

S.E.2d at 686 n.3).
225. 256 Ga. 851, 353 S.E.2d 805 (1987).
226. 189 Ga. App. at 587, 376 S.E.2d at 904 (citing Allison, 256 Ga. at 851, 353 S.E.2d at

805).
227. In Johnson v. State, 186 Ga. App. 77, 366 S.E.2d 409 (1988), discussed in last year's
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court to provide clear direction in this area. Nevertheless, the court did
not address this specific issue because it concluded that the expert's testi-
mony in its entirety amounted to a conclusion that defendant was guilty
of sexual molestation, and that child molestation is clearly an impermissi-
ble subject for an expert witness.22s

In Ward v. State,229 the trial court permitted a psychologist to testify
that in her opinion the child had been sexually molested. Referring again
to Allison, the court of appeals noted it was not at all clear that the ex-
pert's opinion did not impermissibly invade the province of the jury2 30

However, the court found that the evidence was cumulative and that the
error was not reversible.2

Thus, the Georgia appellate court did not render a definitive decision
during the survey period on the issue of whether an expert can opine that
a child has been sexually assaulted. Until clear guidance is provided by
the supreme court, it is likely that the appellate courts will continue to be
confronted with appeals in which prosecutors, facing difficult proof
problems, have successfully tendered expert testimony that an alleged
molestation victim had, in fact, been sexually molested.

In Norris v. State,'2 the trial court refused to permit defendant to call
an expert witness to testify about potential inaccuracies in eyewitness
identification.283 Defendant intended to testify that whites frequently mi-
sidentified blacks; that a witness, if shown a photograph, is more likely to
identify the person in the photograph in a subsequent lineup as the guilty
party; and that a witness' subjective confidence in the accuracy of his
identification is not a reliable indication of the accuracy of the identifica-
tion. 3' The supreme court responded that a witness' credibility, which
includes the accuracy of that witness' identification of the suspect, is
within the exclusive province of the jury.35 The memory of this witness
may be impeached only by cross-examination and may not be disparaged
by another witness.2 3 Finally, the expert's intended testimony involved a
subject that a lay person was perfectly capable of addressing.237 There-

survey, Treadwell, supra note 1, at 209, the court of appeals noted the confusion in this
area.

228. 189 Ga. App. at 590, 376 S.E.2d at 903-04.
229. 186 Ga. App. 503, 368 S.E.2d 139 (1988).
230. Id. at 504, 368 S.E.2d at 141 (citing Allison, 256 Ga. at 851, 353 S.E.2d at 805).
231. Id.
232. 258 Ga. 889, 376 S.E.2d 653 (1989).
233. Id. at 889-90, 376 S.E.2d at 654.
234. Id.
235. Id. at 890, 376 S.E.2d at 654 (citing Jones v. State, 232 Ga. 762, 208 S.E.2d 850

(1974)).
236. Id. (citing Porter v. State, 188 Ga. App. 675, 373 S.E.2d 805 (1988)).
237, Id.
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fore, the supreme court affirmed the trial court2 "8

Similarly, in Porter v. State,2'3 the court of appeals affirmed a trial
court's decision to exclude the testimony of a psychologist whom defend-
ant intended to call as an expert in the field of eyewitness identifica-
tion.2 40 The court held that such testimony would be merely a personal
conclusion regarding a question that jurors could decide for themselves
and, therefore, was not appropriate subject matter for opinion
evidence.

24 1

In Palmer v. State,242 the State relied upon expert testimony to prove
that defendant, an employee of the Barrow County Probate Court, stole
funds from the court. The expert, an accountant, explained how defend-
ant perpetrated the theft.2 42 After carefully examining the testimony, the
court of appeals concluded that the scenario created by the accountant
did not require expert knowledge or the application of complex logic. 2"

Thus, the testimony was not "beyond the ken of the average layman
. "... "24' The admission of the testimony was error, but the court con-
cluded that the error was not prejudicial because the trial court gave the
standard jury instructions concerning presumption of innocence, burden
of proof, reasonable doubt, expert witness testimony, the credit to be
given to witnesses, and inconclusiveness of opinion evidence.24"

B. Expert Witnesses

In Hyde v. State,247 defendant, upon his conviction for child molesta-
tion, contended on appeal that the trial court erred in permitting a nurse
practitioner to testify as an expert witness. For reasons apparent in the
dissent, the court of appeals studiously avoided recounting the nurse's
opinions, noting only that she testified as to "her factual findings and
certain conclusions therefrom."2 4' The majority went on to note that ex-
perts other than medical doctors can testify with regard to medical issues
and that other experts with sufficient training and experience can testify
on issues within the scope of their expertise.2 4' The court, therefore, held

238. Id. at 891, 376 S.E.2d at 655.
239. 188 Ga. App. 675, 373 S.E.2d 805 (1988).
240. Id. at 676, 373 S.E.2d at 807.
241. Id. at 675, 373 S.E.2d at 807.
242. 186 Ga. App. 892, 369 S.E.2d 38 (1988).
243. Id. at 900, 369 S.E.2d at 44.
244. Id., 369 S.E.2d at 45.
245. Id.
246. Id. at 901, 369 S.E.2d at 45.
247. 189 Ga. App. 727, 377 S.E.2d 187 (1988).
248. Id. at 728, 377 S.E.2d'at 189.
249. Id. at 730-31, 377 S.E.2d at 190.
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that the trial court did not err in allowing the nurse to testify as an ex-
pert witness.250 In dissent, Judge Sognier, joined by Judges Carley and
Benham, argued that the trial court's admission of the nurse practi-
tioner's testimony was reversible error 2 51 Judge Sognier pointed out that
the nurse, who examined the victim four years after the alleged sexual
abuse, testified the results of her examination supported the conclusion
that the victim's vagina had been penetrated by a blunt object, and that
her findings were consistent with the victim's history of sexual abuse.252

Apparently, the nurse also testified that the victim had been sexually
abused. Judge Sognier argued that only medical doctors can testify con-
cerning the interpretation of the cause and significance of vaginal scar-
ing.258 He further stated that a nurse who is not authorized to diagnose
injuries or prescribe treatment is not qualified to testify about a matter
that is within the professional skills of medical doctors.2 '

VI. HEARSAY

A. Introduction

Before discussing specific decisions addressing hearsay issues, one
should note the difference between the Georgia statutory definition of
hearsay and the Federal Rule of Evidence definition. Georgia statutory
law defines hearsay evidence as "that which does not derive its value
solely from the credit of the witness but rests mainly on the veracity and
competency of other persons. "255 The federal rules define hearsay as a
"statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter as-
serted.'"'5 Thus, the definition in the federal rules encompasses the wit-
ness' own out of court statements, while Georgia's definition seemingly
does not. Practitioners should be aware of this difference, but they will
encounter it infrequently if at all. Courts generally agree that, even under
Georgia law, a hearsay analysis begins with Professor Wigmore's state-
ment that hearsay is an out of court statement offered to prove the truth
of the matter asserted therein.25 7 This is virtually identical to the defini-
tion in the federal rules.

250. Id. at 730, 377 S.E.2d at 190.
251. Id. (Sognier, J., dissenting).
252. Id. at 731, 377 S.E.2d at 191.
253. Id. at 732, 377 S.E.2d at 191 (citing Pegg v. State, 183 Ga. App. 668, 359 S.E.2d 678

.(1978)).
254. Id. (citing Fountain v. Cobb Gen. Hoasp., 167 Ga. App. 36, 306 S.E.2d 37 (1983)).
255. O.C.G.A. § 24-3-1 (1982).
256. FED. R. EVID. 801(C).
257. GREEN, GEORGIA LAW OF EVIDENCE § 217 (3d ed. 1988).
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Many practitioners may be surprised to learn of the "lengthy academic
dispute" surrounding admissions of party opponents."s Heretofore, the
rule concerning admissions by a party opponent have been seemingly sim-
ple-they are admissible. The court of appeals opinion in Johnston v.
Grand Union Co.259 may have changed all that. In Johnston, plaintiff al-
leged that she was injured when defendant's automatic doors closed on
her as she entered defendant's store. To establish defendant's prior
knowledge of the doors' defective operating condition, plaintiff testified
that a red-headed, medium built, female store employee happened upon
the scene and said, "[T]here was something wrong with the door, and she
had made the statement that if the door was not fixed, someone was go-
ing to be hurt .... ,,26o The trial court granted defendant's motion for
summary judgment and plaintiff appealed.2 61 The critical issue on appeal
was whether any evidence existed that established defendant's actual or
constructive superior knowledge of a defect in the doors.262 With regard
to the statement by the red-haired, medium sized but otherwise unidenti-
fied female employee, the court concluded that this statement was clearly
hearsay.2" The court then pronounced that "an admission against inter-
est by an employee-agent is admissible ... but only so long as it is not
hearsay. "264 The meaning of this statement is unclear. An admission is
either hearsay but admissible pursuant to an exception to the rule against
hearsay, or, as provided by the Federal Rules of Evidence,2" it is not
hearsay and thus the rule against hearsay is inapplicable. The court's
statement, however, suggests that only those admissions which do not
constitute hearsay are admissible, implying that some admissions are ad-
missible and some are not. The court explained how this particular type
of hearsay is especially pernicious and why it was not part of the res ges-
tae. 266 The court's reasoning is unclear only to those trying to divine the
precise basis for the court's conclusion. The practical effect of the court's
opinion is clear. In order to constitute an admission, the party tendering
the admission must demonstrate that the person uttering the admission is
a party opponent or an agent of a party opponent. In a concurring and
dissenting opinion, Judge Banke took the majority to task for its reason-
ing.2 67 Speaking specifically to the statement that "an admission against

258. Id. § 234.
259. 189 Ga. App. 270, 375 S.E.2d 249 (1988).
260. Id. at 270, 375 S.E.2d at 250.
261. Id.
262. Id., 375 S.E.2d at 249.
263. Id. at 271, 375 S.E.2d at 250.
264. Id.
265. FED. R. EviD. 801.
266. 189 Ga. App. at 271, 375 S.E.2d at 251.
267. Id. at 272, 375 S.E.2d at 251 (Banke, J., dissenting in part & concurring in part).
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interest by an employee-agent is admissible. . . only so long as it is not
hearsay,'268 Judge Banke declared that out of court admissions are ad-
missible as an exception to the rule against hearsay.21 The statement in
question was not inadmissible because it constituted hearsay, but rather
was inadmissible because plaintiff did not show that the declarant was
"acting within the scope of [her] authority during the existence and pur-
suance of [her] agency. 1' 70 Thus, plaintiff did not prove the declarant was
a party opponent.27 1 Judges McMurray and Benham joined in Judge
Banke's opinion. 72 In a dissenting opinion, Judge Carley agreed with
Judge Banke's concurring opinion insofar as it pertained to the alleged
admission .27  Finally, Judge Beasley, in a special concurring opinion,
sided with Judge Banke on this point .2 7 Thus, Judges Birdsong, Deen,
and Pope approved of the hearsay analysis in the majority opinion, while
Judges Banke, McMurray, Benham, Carley, and Beasley would hold that
admissions are admissible as an exception to the rule against hearsay.
The author leaves the reader to determine the significance of the Judges'
opinions.

More routinely, the court addressed the issue of what constitutes hear-
say in Walker v. State.27

5 In Walker, defendant was charged with solicit-
ing the murder of her lover's wife.276 At trial, the court allowed the al-
leged hit-man's testimony of his conversations with a woman attempting
to arrange the murder.27 7 Hearsay, the court reasoned, does not include
out of court statements that are not offered to prove the facts asserted in
the statements 7' Thus, if a party offers a statement merely to prove that
the statement was made, then it is not hearsay. In Walker, the court con-
cluded that the party did not offer the statements to prove the truth of
the facts asserted therein, but rather to show only that the statements
were made, and thus did not constitute hearsay.27 9

B. Res Gestae

If the drafters of the proposed Georgia Rules of Evidence have their

268. Id., 375 S.E.2d at 250.
269. Id. at 272-73, 375 S.E.2d at 251.
270. Id. at 273, 375 S.E.2d at 252 (quoting Gordon v. Athens Convalescent Center, 146

Ga. App. 134, 135, 245 S.E.2d 484, 485 (1978)).
271. Id. at 272, 375 S.E.2d at 251.
272. Id. at 274, 375 S.E.2d at 252.
273. Id. (Carley, J., dissenting).
274. Id. at 272, 375 S.E.2d at 251 (Beasley, J., concurring specially).
275. 187 Ga. App. 631, 371 S.E.2d 199 (1988).
276. Id. at 631, 371 S.E.2d at 199.
277. Id. at 633, 371 S.E.2d at 201.
278. Id.
279. Id.
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way, they will abolish the res gestae doctrine. Of all the possible benefits
the legal community will realize from the adoption of the Georgia Rules
of Evidence, putting the res gestae out of its misery may be the most
laudatory. The doctrine is understood by few, including the author, and
abused by many. Those who desire some clarity and certainty in the law
should welcome its demise. Nonetheless, until the General Assembly acts,
practitioners must continue to attempt to understand this elusive
concept.

The court of appeals decision in Godfrey v. State"' is a good example
of the versatility of the res gestae doctrine. Last year's survey article dis-
cussed the supreme court's decision in Godfrey v. State,"' holding that
statements made while asleep are not sufficiently reliable to be admissible
under the Child Hearsay Statute, 82 thereby reversing the court of ap-
peals decision permitting the admission of sleep-talk statements.28

3 On
remand, the court of appeals nevertheless found a way to affirm the con-
viction.2 84 The court reasoned that the child's statements while asleep
were so near to the event and so free of afterthought and forethought that
the court could properly consider them part of the res gestae..2" Accord-
ingly, the court of appeals held that the sleep-talk statements, which the
child made the night after the alleged molestation, were admissible as
original evidence.8 Thus, even though the supreme court held that the
statements did not contain sufficient "indicia of reliability '287 to be ad-
mitted under the Child Hearsay Statute,88 the court of'appeals held the
statements were nevertheless sufficiently reliable for the trial court to
have admitted them as part of the res gestae s. 2 8

The court of appeals decision in Ward v. State290 provides another in-
teresting application of the res gestae doctrine in the context of a child
molestation case. In Ward, the victim's mother and grandfather testified
about the victim's out of court statements concerning acts of molestation
by her father.291 The trial court then found the seven year old victim in-

280. 187 Ga. App. 319, 370 S.E.2d 183, rev'd, 258 Ga. 28, 365 S.E.2d 93 (1988).
281. 258 Ga. 28, 365 S.E.2d 93, rev'g 187 Ga. App. 319, 370 S.E.2d 183 (1988). See

Treadwell, supra note 1, at 259.
282. O.C.G.A. § 24-3-16 (Supp. 1988).
283. 258 Ga. at 28, 365 S.E.2d at 93.
284. 187 Ga. App. at 321, 370 S.E.2d at 184-85.
285. Id. at 320, 370 S.E.2d at 183-84.
286. Id.
287. 258 Ga. at 29, 365 S.E.2d at 93.
288. O.C.G.A. § 24-3-16 (Supp. 1988).
289. 187 Ga. App. at 321, 370 S.E.2d at 184.
290. 186 Ga. App. 503, 368 S.E.2d 139 (1988).
291. Id. at 503, 368 S.E.2d at 140.
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competent to testify.29 To the majority, this finding meant that the child
was not "available to testify in the proceedings," and as a result, the tes-
timony of the mother and grandfather was not admissible under the
Child Hearsay Statute.2s s The trial court, however, admitted the testi-
mony as part of the res gestae even though the child made the statements
the day following the alleged molestation.2 4 The court of appeals con-
cluded that the child uttered the statements spontaneously and, notwith-
standing the lapse of time, the court still considered them to be a part of
the res gestae.2" In a concurring opinion Judge Beasley, joined by Presid-
ing Judge Banke, argued that the statements were admissible under the
Child Hearsay Statute notwithstanding the child's incompetency to tes-
tify.2

9 Judge Beasley felt that even though the child was not competent
to testify, the child was still available at trial to be questioned by the
defense, thus satisfying the foundation for statements to be admitted
under the Child Hearsay Statute.2 " In a dissenting opinion Judge
Sognier, joined by Judges Pope and Benham, focused on the twenty-four
hour gap between the alleged act of molestation and the child's state-
ments recounting the incident.2" In addition, the mother's questions had
elicited the statements from the child.2

9 Under these circumstances, the
dissent concluded that the child's statements were not a part of the res
gestae.

3 "1
The court of appeals decision in Pierre v. States0 1 involved a more

traditional application of the res gestae doctrine. In Pierre, an arresting
officer testified as to conversations he "observed" while two police infor-
mants purchased cocaine from defendant.302 The court of appeals held
that the conversations were part of the res gestae and thus admissible 08

Also, in Lawrence v. State,3s 4 the court of appeals held that a police of-

292. Id.
293. Id. (citing O.C.G.A. § 24-3-16 (Supp. 1988)).
294. Id.
295. Id. at 504, 368 S.E.2d at 141.
296. Id. at 505, 368 S.E.2d at 141 (Beasley, J., concurring).
297. See infra text accompanying notes 332-40 for a discussion of Westbrook v. State,

186 Ga. App. 493, 368 S.E.2d 131 (1988). Judge Beasley elaborated on her conclusion that
incompetency does not render a child unavailable to testify. Id. at 498, 368 S.E.2d at 136.
See also newly amended O.C.G.A. § 24-9-5, effective April 19, 1989, which provides that in
child molestation cases the victim is always competent to testify. 1989 Ga. Laws 674, 1639
(codified at O.C.G.A. § 24-9-5 (Supp. 1989)).

298. 186 Ga. App. at 505, 368 S.E.2d at 142 (Sognier, J., dissenting).
299. Id. at 505-06, 368 S.E.2d at 142.
300. Id. at 506, 368 S.E.2d at 142.
301. 189 Ga. App. 364, 375 S.E.2d 511 (1988).
302. Id. at 364, 375 S.E.2d at 511.
303. Id.
304. 187 Ga. App. 211, 369 S.E.2d 531 (1988).
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ficer could testify as to conversations that were part of the res gestae,
even though he could not recall the exact words uttered, but relied upon
his investigative notes.80'

C. Statement of Co-Conspirators

The treatment of co-conspirators' statements under Georgia law and
under the Federal Rules of Evidence differs only in characterization, and
not in substance. 06 Under Federal Rule of Evidence 801, statements by a
co-conspirator during the course and in furtherance of a conspiracy are
deemed admissions and not hearsay.807 In Georgia, courts consider these
statements hearsay but nevertheless admissible pursuant to an exception
to the hearsay rule. 08

The supreme court's decision in Denison v. State0 ' provides a good
statement of the Georgia rule. In Denison, defendant contended that the
trial court erred in allowing a witness to testify about statements that
defendant's co-conspirator, who died prior to trial, had made. The su-
preme court disagreed. Statements made by co-conspirators during the
course of a conspiracy are admissible against all conspirators once the
prosecution has proved the existence of conspiracy. 10 The law considers a
conspiracy to be in progress until its ultimate purpose is accomplished,
including efforts to conceal the crime. Thus, even though the statement in
question was made after the crime, it nevertheless was admissible to es-
tablish defendant's guilt.8"1

Statements of co-conspirators, however, are not automatically admissi-
ble. In Mindock v. State,"' the trial court permitted the introduction of
evidence of a guilty plea by a co-conspirator. 18 The court of appeals re-
versed. 1 The confession of a conspirator made after the conspiracy has
been completed is not admissible against co-conspirators.1

305. Id. at 213, 369 S.E.2d at 533.
306. O.C.G.A. § 24-3-5 (1982); FE. R. EviD. 801.
307. FEn. R EVID. 801.
308. O.C.G.A. § 24-3-5 (1982).
309. 258 Ga. 690, 373 S.E.2d 503 (1988).
310. Id. at 690, 373 S.E.2d at 503.
311. Id. See also Langley v. State, 258 Ga. 251, 368 S.E.2d 316 (1988), in which the

supreme court held that statements made by a co-conspirator after the commission of the
crime but during the concealment phase of a conspiracy are admissible. Id. at 252, 368
S.E.2d at 317 (citing Mayne v. State, 258 Ga. 36, 365 S.E.2d 270 (1988)).

312. 187 Ga. App. 508, 370 S.E.2d 670 (1988).
313. Id. at 509, 370 S.E.2d at 672.
314. Id. at 510, 370 S.E.2d at 672.
315. Id. at 509, 370 S.E.2d at 673.
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D. Child Hearsay Statute

The Child Hearsay Statute provides:

A statement made by a child under the age of 14 years describing any
act of sexual contact or physical abuse performed with or on the child by
another is admissible in evidence by the testimony of the person or per-
sons to whom made if the child is available to testify in the proceedings
and the court finds that the circumstances of the statement provide suffi-
cient indicia of reliability.8 16

The Child Hearsay Statute became effective July 1, 1986, and cases test-
ing the constitutionality and scope of the statute began appearing before
the supreme court during the previous survey. Last year's survey ad-
dressed some of these cases and discussed the judicial legislating of the
supreme court in its effort to protect the statute from constitutional at-
tack . 1

7 During the present survey, the courts continued to explain, and to
expand, the parameters of the Child Hearsay Statute.

In Holden v. State s18 defendant contended the trial court erred in ad-
mitting testimony of a child counselor concerning what she was told by
one of defendant's victims. This victim, who also testified at trial, was not
the victim of the acts of sexual molestation for which the State had
charged defendant, but rather was the stepsister of the victim of these
acts. The State offered this testimony to demonstrate defendant's course
of conduct. Thus, the issue before the court was whether the Child Hear-
say Statute permits the admission of statements by a child who is not the
actual victim2Y" Examining the terms of the statute, the court could find
no indication that the General Assembly intended to limit the statute to
statements made by the child who is the victim of conduct for which a
defendant is being tried.82 0 Thus, the court of appeals held that the Child
Hearsay Statute applied to out of court statements made by a child under
the age of fourteen, regardless of whether or not the child is the actual
victim in the case.82

3

In Reynolds v. State,8 2 2 a decision discussed in some detail in last
year's survey,"8 the supreme court held that while a trial court should
hold a hearing to determine whether the proffered out of court state-
ments possess "sufficient indicia of reliability," this hearing is not neces-

316. O.C.G.A. § 24-3-16 (Supp. 1989).
317. Treadwell, supra note 1, at 257.
318, 187 Ga. App. 597, 370 S.E.2d 847 (1988).
319. Id. at 598, 370 S.E.2d at 848.
320. Id.
321. Id. at 599, 370 S.E.2d at 848 (citing O.C.G.A. § 24-3-16 (Supp. 1988)).
322. 257 Ga. 725, 363 S.E.2d 249 (1988).
323. Treadwell, supra note 1, at 258.
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sary in every instance. 3 4 The court of appeals seized upon this holding in
Windom v. State32 5 to affirm defendant's conviction for child molestation,
statutory rape, and exhibiting sexually explicit material to a minor.32 In
Windom, defendant contended that the trial judge should not have al-
lowed the testimony, because the trial judge did not make a finding of
"sufficient indicia of reliability" as the statute seems to require.3 7 The
court of appeals responded that the supreme court in Reynolds, by hold-
ing that a hearing is not required, "decided this issue adversely to appel-
lant. . .. ,,328 Citing authority that trial judges are presumed to know the
law and are further presumed to discharge duties that the law imposes
upon trial courts, the court of appeals held that it is "implicit in any
ruling by a trial court. . . that he has made the necessary finding of ad-
missibility before admitting such evidence."'s2 9

As noted above, Judge Beasley, in a concurring opinion to the court of
appeals decision in Ward v. State,30 maintained that a child is available
to testify for purposes of the Child Hearsay Statute even though the trial
judge rules that he is incompetent to testify.8 1 In Westbrook v. State,3 s2

Judge Beasley explained her position in Ward.8 8 In Westbrook, yet an-
other child molestation case, the court of appeals affirmed the trial
court's determination that a child was competent to testify.8 84 In a con-
curring opinion, Judge Beasley wrote that although the majority did not
specifically mention the Child Hearsay Statute, it nevertheless held "im-
plicitly that 'available to testify,' [as that phrase is used in the Child
Hearsay Statute] means competent to testify as well as present to tes-
tify. 8 8 5 Thus, the State must prove that the child is competent to testify
as a witness under O.C.G.A. § 24-9-5.8 As noted above, the court of ap-
peals was somewhat more explicit in this construction of the Child Hear-
say Statute.8 7 In Westbrook, Judge Beasley made a persuasive argument
that a child is not necessarily unavailable to testify merely because he is

324. 257 Ga. at 726, 363 S.E.2d at 250.
325. 187 Ga. App. 18, 369 S.E.2d 311 (1988).
326. Id. at 20, 369 S.E.2d at 313.
327. Id. at 19, 369 S.E.2d at 312.
328. Id. (citing Reynolds, 257 Ga. at 725, 363 S.E.2d at 249).
329. Id. (citing Dixon v. Dixon, 211 Ga. 557, 87 S.E.2d 369 (1955)). See also Celis v.

State, 186 Ga. App. 866, 369 S.E.2d 53 (1988).
330. 186 Ga. App. 503, 368 S.E.2d 139 (1988).
331. Id. at 505, 368 S.E.2d at 141 (Beasley, J., concurring).
332. 186 Ga. App. 493, 368 S.E.2d 131 (1988).
333. Id. at 498, 368 S.E.2d at 136 (Beasley, J., concurring).
334. Id. at 497, 368 S.E.2d at 136.
335. Id. at 498, 368 S.E.2d at 136 (Beasley, J., concurring) (construing O.C.G.A. § 24-9-5

(1982)).
336. Id. (citing O.C.G.A. § 24-9-5 (1982)).
337. Ward, 186 Ga. App. at 504, 368 S.E.2d at 141.
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legally incompetent to testify.338 Fortunately, the General Assembly dur-
ing the 1989 session resolved this dilemma.339 O.C.G.A. § 24-9-5 now pro-
vides that in "cases involving child molestation, and in all other criminal
cases in which a child was a victim. . . or a witness ... such child shall
be competent to testify. 3 4 0

E. Declaration of a Decedent

During the previous survey, the court of appeals addressed a rather fas-
cinating case that turned upon the admissiblity of statements by a dece-
dent.3 4 1 Applying a rather restrictive analysis, a sharply divided court of
appeals in Citizens & Southern Bank v. Swain3 4'2 held that the declara-
tions were not admissible.3" During this survey, however, the supreme
court reversed the court of appeals. " In Swain, the executrix of the es-
tate of a patient brought a malpractice action against the executors of the
estate of the treating physician. The patient died while under the care of
the physician, who later died himself. The key issue in the case was
whether the physician had been aware of the patient's allergy to penicil-
lin. While the patient's chart noted this allergy, the physician's office as-
sistants testified that this notation was made after the fatal reaction. The
executrix of the patient's estate and her son, however, testified that the
deceased patient told them he informed the deceased physician of his al-
lergy to penicillin long before the day of the injection. Defendants moved
in limine to exclude the latter testimony from evidence.3 4

5 The trial court
denied defendants' motion, but the court of appeals permitted an inter-
locutory appeal and reversed the trial court."' The court of appeals rea-
soned that the testimony was not trustworthy because of the self-interest
of the plaintiff and her son. 3 7 The supreme court granted certiorari and
reversed.34' In its opinion, the supreme court carefully examined the two
principal cases that both the majority and dissenting judges on the court
of appeals relied upon to make their decisions.3 4' In Chrysler Motors

338. 186 Ga. App. at 498, 368 S.E.2d at 136 (Beasley, J., concurring).
339. 1989 Ga. Laws 1639.
340. O.C.G.A. § 24-9-5 (Supp. 1989).
341. Treadwell, supra note 1, at 260.
342. 185 Ga. App. 881, 366 S.E.2d 191, rev'd, 258 Ga. 547, 372 S.E.2d 423 (1988).
343. Id. at 882, 366 S.E.2d at 192.
344. Swain v. Citizens & S. Bank, 258 Ga. 547, 372 S.E.2d 423, rev'g 185 Ga. App. 881,

366 S.E.2d 191 (1988).
345. 258 Ga. at 548, 372 S.E.2d at 424.
346. 185 Ga. App. at 882, 366 S.E.2d at 192.
347. Id. at 883, 366 S.E.2d at 193.
348. 258 Ga. at 550, 372 S.E.2d at 426.
349. Id. at 548-50, 372 S.E.2d at 424-26.
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Corp. v. Davis,83 the supreme court held that a court must exclude a
dying declaration if, at the time made by the decedent, the declaration
was self-serving.2 1 Chrysler did not address, however, the question of
whether the self-interest of the witness recounting the statement was rel-
evant to the issue of trustworthiness. In Irby v. Brooks,"' the supreme
court, relying upon Chrysler, ruled that the interest of the propounding
witness was a relevant factor in ascertaining the trustworthiness of the
declaration.358 In Swain, the supreme court overruled Irby, holding that
the court erred in suggesting that the interest of the witness, as opposed
to the interest of the declarant, should be a factor in determining the
trustworthiness of the declarant's statement.354 Rather, the interest of the
witness, in this case the executrix and her son, should merely go to the
credibility and the weight of that witness' testimony and not to the ad-
missibility of the declarant's statement.3 5 The self-interest of plaintiff
and her son, therefore, was not a reason for excluding the decedent's
declarations.

In Richie v. State,3 56 defendant contended that the trial court erred in
admitting the dying declaration of defendant's alleged victim. The victim,
who died a month after being shot, at first refused to identify his assail-
ant, saying that he would take care of the matter himself. As his condi-
tion worsened, however, the victim, who by that time was unable to
speak, identified defendant as the assailant by hand signals. Defendant
contended that these nonverbal responses were not an admissible dying
declaration because they did not prove how or why the victim thought
defendant was his assailant.357 The supreme court rejected this conten-
tion, noting that the victim, while still able to speak, stated that he knew
the identity of his assailant from the assailant's physical appearance and
the automobile that the assailant drove.3 " Later, in the "article of
death"35' the victim confirmed that he knew the identity of his assailant
and identified defendant as the assailant. Therefore, the nonverbal decla-'
rations were admissible. 60

350. 226 Ga. 221, 173 S.E.2d 691 (1970).
351. Id. at 224, 173 S.E.2d at 693.
352. 246 Ga. 794, 273 S.E.2d 183 (1980), overruled by Swain v. Citizens & S. Bank, 258

Ga. 547, 372 S.E.2d 423 (1988).
353. 246 Ga. at 796, 273 S.E.2d at 185.
354. 258 Ga. at 550, 372 S.E.2d at 426.
355. Id. at 549, 372 S.E.2d at 425.
356. 258 Ga. 361, 369 S.E.2d 740 (1988).
357. Id. at 362, 369 S.E.2d at 742.
358. Id.
359. O.C.G.A. § 24-3-6 (1982).
360. 258 Ga. at 362, 369 S.E.2d at 742.
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F. Prior Inconsistent Statements

The supreme court's 1982 decision in Gibbons v. State""1 is a landmark
decision in Georgia evidence law. Gibbons allows the use of prior inconsis-
tent statements as substantive evidence if the witness is subject to cross-
examination. 2  While a court's application of Gibbons in some circum-
stances may lead to disturbing results s8

0 its effects are generally salu-
tary."4 Not surprisingly, parties attempting to use purported prior incon-
sistent statements frequently rely upon Gibbons.

In Brookhaven v. Dekalb County,305 defendant in a condemnation ac-
tion sought to use a prior appraisal of the property prepared by plaintiff's
appraiser. At trial, the appraiser testified that, as of March 31, 1983, the
fair market value of the property was $4.65 per square foot. In the prior
report, prepared in 1974, the appraiser had valued the property at $6.50
per square foot. On cross-examination, the appraiser admitted that he
had made the prior valuation. Defendant then sought to introduce the
1974 report.8 6 The trial court ruled the 1974 report inadmissible, and the
court of appeals affirmed.67 The court of appeals reasoned that the 1974
report was not a prior inconsistent statement.866 The report simply stated
the value of the property at the time of the report. At trial, the appraiser
testified as to the value of the property in 1983. The two appraisals did
not conflict because they addressed entirely different times and
circumstances69

In Belcher v. State,370 defendant contended the trial court erroneously
allowed testimony about a witness' prior statement. During defendant's
trial for forgery, a defense witness denied he told a detective that defend-
ant intended to cash a forged check. The State then called the detective
on rebuttal to testify about the witness' alleged pretrial statement.7 1 The
court of appeals, relying on Gibbons, held that the detective's testimony

361. 248 Ga. 858, 286 S.E.2d 717 (1982).
362. 'Id. at 862, 286 S.E.2d at 721.
363. Last year's survey article examined the court of appeals decision in Watkins v.

State, 183 Ga. App. 778, 360 S.E.2d 47 (1987), in which the court of appeals by a vote of six
to three affirmed defendant's conviction even though the only substantive evidence of de-
fendant's guilt was an unsworn pretrial statement of a witness who recanted her statement
at trial, thus allowing a police officer who heard the pretrial statement to testify as to what
the witness had said. Id, at 779, 360 S.E.2d at 48. See Treadwell, supra note 1, at 256.

364, See, e.g., GREEN, GEORGIA LAW OF EvIDENCE § 135 (2d ed. 1983).
365. 187 Ga. App. 749, 371 S.E.2d 231 (1988).
366. Id. at 749, 371 S.E.2d at 231-32.
367. Id., 371 S.E.2d at 231.
368. Id. at 750, 371 S.E.2d at 232.
369. Id.
370. 188 Ga. App. 244, 372 S.E.2d 650 (1988).
371. Id. at 245, 372 S.E.2d at 651.
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was admissible as substantive evidence of the witness' pretrial
statement.

372

In the court of appeals decision in Davis v. Jones,'" Gibbons was con-
spicuous in its absence. In Davis, plaintiff unsuccessfully attempted to
introduce defendant's pretrial deposition testimony as rebuttal evidence.
Plaintiff also contended that the trial court erroneously refused to allow
plaintiff to use the deposition to impeach defendant.374 Plaintiff relied on
O.C.G.A. § 9-11-32(a)(3), which provides that the "deposition of a wit-
ness, whether or not a party, may be used by any party for any purpose
S.*. ,,"" The court of appeals, however, held that a trial judge has dis-
cretion in deciding whether the deposition testimony of an available wit-
ness can be used at trial. 7 Because plaintiff did not demonstrate any
necessity for using the deposition as opposed to examining defendant at
trial, the court of appeals held that the trial court did not abuse its dis-
cretion.3 77 The court of appeals, however, went on to hold that the trial
court should have allowed plaintiff to use the deposition for impeachment
purposes because it was a prior inconsistent statement. 7 8 If, as the court
held, the deposition testimony was inconsistent with defendant's trial tes-
timony, then Gibbons would seem to allow the use of the testimony as
substantive evidence as plaintiff requested.

G. Statements Made for Purposes of Medical Diagnosis or Treatment

In Roberson v. State3 79 the court of appeals addressed yet another is-
sue arising from a child molestation case. In Roberson, a nurse testified
that a three year old molestation victim told her about the details of the
molestation. Relying upon O.C.G.A. § 24-9-3, the trial court admitted the
testimony as a statement made for the purpose of medical diagnosis or
treatment.3 80 The court of appeals agreed that the child's statements
about what happened would fall within this exception to the hearsay
rule.301 The child's statement identifying her father as the perpetrator,
however, was not necessary to the diagnosis or treatment of the victim.3 82

The trial court, therefore, erred in permitting the nurse, to testify that the

372. Id. (citing Gibbons, 248 Ga. at 858, 286 S.E.2d at 742).
373. 189 Ga. App. 569, 377 S.E.2d 163 (1988).
374. Id. at 569, 377 S.E.2d at 163.
375. O.C.G.A. § 9-11-32 (Supp. 1988).
376. 189 Ga. App. at 569, 377 S.E.2d at 163.
377. Id., 377 S.E.2d at 164.
378. Id. at 570, 377 S.E.2d at 164.
379. 187 Ga. App. 485, 370 S.E.2d 661 (1988).
380. Id. at 486, 370 S.E.2d at 662 (citing O.C.G.A, § 24-9-3 (1982)).
381. Id.
382. Id.
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victim said his father had molested him.3 83 Accordingly, the court of ap-
peals reversed defendant's conviction. 84

VII. CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

In Saunders v. Padovani188 surviving relatives of an elderly man
sought to annul a marriage between the older man and a younger woman
on the grounds that the older man was mentally incompetent. At trial the
court admitted a tape recording of a conversation between the older man
and his attorney concerning a will.3 86 This conversation took place two
days before the marriage and the execution of the will. The attorney re-
corded the conversation on a hand-held micro cassette recorder. The at-
torney then gave the tape to his partner who transferred the recording on
the micro cassette to a standard cassette tape.3 87 The relatives contended
that the tape had not been properly authenticated as required by Steven
M. Solomon, Inc. v. Edgar.3 88 Solomon set forth a seven-part test that a
party must satisfy before playing a tape recording to a jury.38 The su-
preme court concluded that the Solomon test had been met and specifi-
cally ruled that it was not necessary for the reproduction of the micro
cassette to be compared with the micro cassette itself to insure that it was
an accurate reproduction.3 90 The lawyer who was a party to the conversa-
tion testified that the reproduction was the same as the actual conversa-
tion, and this testimony, the court ruled, was sufficient. 91

383. Id.
384. Id. at 487, 370 S.E.2d at 662.
385. 258 Ga. 866, 375 S.E.2d 853 (1989).
386. Id. at 866, 375 S.E.2d at 854.
387. Id.
388. 92 Ga. App. 207, 88 S.E.2d 167 (1955).
389. Id. at 211, 88 S.E.2d at 171.
390. 258 Ga. at 868, 375 S.E.2d at 855 (citing Solomon, 92 Ga. App. at 207, 88 S.E.2d at

167).
391. Id.
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