
Trans World Airlines v. Independent
Federation of Flight Attendants:

The Final Round?

I. INTRODUCTION

In Trans World Airlines v. Independent Federation of Flight Attend-
ants,' the Supreme Court addressed whether an employer under the Rail-
way Labor Act' (the "Act" or the "RLA") is required to displace mem-
bers of the prestrike bargaining unit who abandoned the strike
("crossovers") in order to reinstate full-term strikers with greater senior-
ity at the conclusion of an economic strike.$ The majority, in an opinion
written by Justice O'Connor,4 held that an employer under the Act may,'
but is not required to, displace crossover employees in order to reinstate
full-term strikers with greater seniority.6

Trans World Airlines is a case of considerable consequence. The deci-
sion significantly redefines and expands the permissible limits of em-
ployer self-help during the course of an economic strike,7 and thus threat-
ens to upset the intricate balancing of interests represented in modern
labor law.'

This Casenote will discuss the policy and purpose behind the RLAO and
briefly survey the relevant judicial interpretations of the Act.'0 It will
then proceed to examine the history of the underlying dispute," analyze

1. 109 S. Ct. 1225 (1989).
2. Ch. 347, 44 Stat. 577 (1926) (codified as amended at 45 U.S.C. §§ 151-188 (1982)).

3. 109 S. Ct. at 1228.

4. Justice O'Connor was joined by Rehnquist, C.J., White, Stevens, Scalia & Kennedy,
JJ. Id. at 1227.

5. Id. at 1233.
6. Id. at 1230.
7. See infra notes 211-34 and accompanying text.
8. 109 S. Ct. at 1240 (Blackmun, J., dissenting). See infra notes 235-42 and accompany-

ing text.
9. See infra notes 15-22 and accompanying text.

10. See infra notes 23-45 and accompanying text.

11. See infra notes 46-62 and accompanying text.
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the case itself,12 and critique the decision.13 Finally, this Casenote will
conclude with a brief summary.14

II. BACKGROUND

A. The Policy and Purpose Behind the RLA

The RLA was enacted in 192615 to encourage collective bargaining and
to avert needless interruptions in the stream of interstate commerce1 6

Recognizing the extreme importance of the transportation industry in our
commercial society, the RLA was designed to promote the quiescent set-
tlement of labor disputes.1 7 The Act encourages the voluntary settlement
of disputes by furnishing a detailed framework 6 that includes negotia-
tion," arbitration,20 and mediation." While the parties are compelled to
submit to these procedures, the compulsions only guarantee that these
procedures are expended before the parties resort to self-help.3'

B. Judicial Interpretations of the RLA

"To the extent that there exists today any relevant corpus of 'nqtional
labor policy,' it is in the law developed" under the National Labor Rela-
tions Actss (the "NLRA").24 While the NLRA, which represents the only
congressional declaration regarding the lawful limits of the parties self-
help,"5 "cannot be imported wholesale into the railway labor arena,"'"2 it

may be useful in interpreting the RLA,'27 and indeed the Court has in the
past made such reference.26

12. See infra notes 62-204 and accompanying text.
13. See infra notes 205-42 and accompanying text.
14. See infra notes 243-44 and accompanying text.
15, See supra note 2.
16. Air Line Pilots Ass'n Int'l v. United Airlines, 802 F.2d 886, 895 (7th Cir. 1986). See

RLA § 2(1), 45 U.S.C. § 151a (1982).
17. A. Cox, D. BOK & R GORMAN, CASES AND MATERIALS ON LABOR LAW 79 (10th ed.

1986).
18. Brotherhood of R.R. Trainmen v. Jacksonville Terminal Co., 394 U.S. 369, 378

(1969).
19. RLA § 2 First, 45 U.S.C. § 152 First (1982).
20. RLA § 3, 45 U.S.C. § 153 (1982).
21. RLA § 5, 45 U.S.C. § 154 (1982).
22. 394 U.S. at 379-80 (citation omitted).
23. Ch. 372, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. §§ 151-169 (1988)).
24. 394 U.S. at 376.
25. Id. at 383.
26. Id.
27. Id.
28. Id.
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In NLRB v. Mackay Radio & Telegraph Co., 2 ' the Supreme Court ad-
dressed whether an employer may hire permanent replacements to fill va-
cancies created by striking employees and refuse to reinstate the strikers
at the conclusion of the strike."' The Court, acknowledging that strikers
retain their employee status under section 2(3) of the NLRA,3 ' recognized
the employer's right to engage in self-help during the course of a strike.32

The Court held that while an employer may not discriminate against
striking employees,33 the employer may refuse to displace the permanent
replacements at the conclusion of the strike.3 4

Subsequent Supreme Court decisions have provided a more precise de-
lineation of the Mackay Radio rule. In NLRB v. Fleetwood Trailer Co.,38
the Court held that an employer, absent-a "legitimate and substantial
business justification," is required to reinstate displaced striking employ-
ees when a position that the striker is qualified to fill becomes available.36
Further limiting the Mackay Radio rule to economic strikers, the Court
in Maestro Plastics Corp. v. NLRB37 noted that unfair labor practice
strikers are entitled to reinstatement even when replaced.38

In NLRB v. Erie Resistor Corp.,3 ' the Court refused to extend the
Mackay Radio rule to an employer's grant of twenty years super-seniority
to those employees who abandoned the strike effort."0 The Court, after
articulating the correct balancing formulation as one that weighs the em-
ployer's interest in continued operations against the employee's right to
engage in concerted activity, 1 concluded that the employer's grant of
twenty years super-seniority was violative of the NLRA.' 2 Thus, the test
articulated by the Court identifies the opposing interest of the employer

29. 304 U.S. 333 (1938).
30, Id. at 345-46.
31. NLRA § 2(3), 29 U.S.C. § 152(3) (1988). 304 U.S. at 345-46,
32. 304 U.S. at 346, 347.
33. Id. at 345-46.
34. Id.
35. 389 U.S. 375 (1967).
36. Id. at 381 (quoting NLRB v. Great Dane, 388 U.S. 26, 34 (1967)).
37. 350 U.S. 270 (1956).
38. Id. at 278.
39. 373 U.S. 221 (1962).
40. Id. at 232.
41. Id. at 229.
42. Id. at 231-37. The Court noted that the super-seniority plan utilized in Erie Resistor

had the following characteristics: (1) it "affect[ed] the tenure of all strikers" as opposed to
only those who were actually replaced; (2) it was "necessarily . . detriment[all" to those
who engaged in the strike; (3) it "in effect offer[ed] individual benefits to the strikers" to
encourage them "to abandon the strike;" (4) it dealt a "crippling blow to the strike effort;"
and (5) it made the prospects for "future bargaining difficult, if not impossible." Id. at 230-
31.
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and the employee.48 In NLRB v. Great Dane," the Court held that if the
employer's conduct was "inherently destructive" of significant employee
rights, the employer must demonstrate a "legitimate and substantial busi-
ness justification" for the conduct. If, on the other hand, the negative
impact on employee rights is "comparatively slight" and the employer has
demonstrated a "legitimate and substantial business justification" for the
conduct then the burden of proof of discriminatory conduct shifts back to
the charging party.'4

C. The Underlying Dispute

Early in 1984, Trans World Airlines ("TWA" or the "Airline") and the
Independent Federation of Flight Attendants ("IFFA" or the "Union")
began negotiating a new collective bargaining agreement. The parties ne-
gotiated for over two years regarding wages and working conditions (these
negotiations did not involve the seniority bidding system of the prior
agreement).4 6 In March 1986, after the parties had exhausted all of the
dispute resolution mechanisms of the RLA, the Union called a strike.
Prior to the strike, TWA informed the flight attendants that it intended
to replace striking employees with permanent replacements, "flight at-
tendant[s] who chose not to strike," and "flight attendants who aban-
doned the strike and made an unconditional offer to return" to work.
TWA also notified the flight attendants that it would fill vacancies by
applying the seniority bidding system of the prior collective bargaining
agreement and that these assignments would remain in effect at the con-
clusion of the strike.

The strike lasted for seventy-two days during which time TWA contin-
ued to operate by hiring permanent replacements and by scheduling em-
ployees who either chose not to strike or who abandoned the strike prior
to its conclusion."7 In May 1986 TWA accepted the Union's unconditional
offer to return to work but refused the Union's subsequent demand that
TWA replace those flight attendants who had either refused to strike or
who had abandoned the strike prior to the Union's unconditional offer to

43. Randall, Div. of Textron, Inc. v. NLRB, 687 F.2d 1240, 1245 (1982).
44. 388 U.S. 26 (1967).
45. Id. at 34.
46. The seniority bidding system incorporated into the collective bargaining agreement

provided that "those flight attendants with the greatest seniority" had priority regarding
"preferred job assignments, flight schedules, and bases of operation. . . " It also provided
the greatest guarantee against periodic furloughs to those employees with the greatest se-
niority. 109 S. Ct. at 1228.

47. TWA hired approximately 2,350 new flight attendants and scheduled approximately
1,280 flight attendant who either chose not to strike or who abandoned the strike prior to its
conclusion. Id. at 1228.
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return to work. Pursuant to a post-strike arbitration agreement, full-term
strikers were reinstated with full seniority as vacancies in the work force
opened .4

The Union, attempting to procure reinstatement for the remaining full-
term strikers, sought to displace the newly hired permanent replacements
and the junior crossover employees.4' The Union brought suit seeking an
injunction declaring that the full-term strikers were unfair labor practice
strikers 0 as opposed to economic strikers. The district court ruled against
the Union on this count3' and the court of appeals affirmed.52

Alleging that even if the strike had been economic, that the "full-term
strikers were entitled to reinstatement," the Union also brought this ac-
tion." The district court, "[o]n cross motions for partial summary judge-
ment,"'" held that TWA was not required to displace either the junior
crossovers8b or those permanent replacements that had been hired at the
beginning of the strike." The district judge, however, required TWA to
displace the 463 trainees who the Airline had hired but not completely
trained by the conclusion of the strike. 7

The court of appeals affirmed the district court's refusal to displace the
newly hired permanent replacements s and the district court's order dis-
placing the 463 trainees.5' The court of appeals, however, reversed the
district judge's order regarding the junior crossovers and held that those
full-term strikers with greater seniority could displace the junior employ-
ees who either had refused to strike or who had abandoned the strike

48. By May 1988, 1,100 of the 5,000 full term strikers had returned to work. Id. at 1229.
49. The term junior crossover employee refers to those employees with lesser seniority

who either did not participate in the strike or who abandoned the strike prior to its
conclusion.

50. Unfair labor practice strikers are entitled to displace permanent replacements while
economic strikers have no such right. See supra notes 37-38 and accompanying text.

51. Independent Fed'n of Flight Attendants v. Trans World Airlines, Inc., 682 F. Supp.
1003 (W.D. Mo. 1988). 109 S. Ct. at 1229.

52. Independent Fed'n of Flight Attendants v. Trans World Airlines, Inc., 878 F.2d 254
(8th Cir. 1989), cert. denied, 110 S. Ct. 840 (1990). 109 S. Ct. at 1229.

53. 109 S. Ct. at 1229.
54. Independent Fed'n of Flight Attendants v. Trans World Airlines, Inc., 643 F. Supp.

470, 471 (W.D. Mo. 1986). 109 S. Ct. at 1229.
55. 643 F. Supp. at 475. 109 S. Ct. at 1229.
56. 643 F. Supp. at 477. 109 S. Ct. at 1229.
57. 643 F. Supp. at 480. 109 S. Ct. at 1229.
58. Independent Fed'n of Flight Attendants v. Trans World Airlines, Inc., 819 F.2d 839,

842 (8th Cir. 1987). 109 S. Ct. at 1229.
59. 819 F.2d at 842. 109 S. Ct. at 1229.
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prior to its conclusion." The Supreme Court granted certioraris, to con-
sider the displacement of the junior crossovers.6 2

III. THE CASE

A. Introduction

The Court, observing that analogies from the NLRA have in the past
been helpful in deciding cases under the RLA,6s noted that under the
NLRA an employer may replace striking employees in order to continue
business operations during a strike." Affirming the continued validity of
NLRB v. Mackay Radio & Telegraph Co.," the Court acknowledged that
refusing to displace permanent replacements because of promises made to
them during the strike satisfies the "legitimate and substantial" business
justification required of an employer." In dissent, Justice Brennan, joined
by Justice Marshall, asserted that because the policy employed by TWA
was "inherently destructive" of employee rights, it violated both the RLA
and the NLRA. 7 Justice Blackmun, in contrast, posited that neither the
Court nor Justice Brennan had recognized the intricate balancing of in-
terest represented in railway labor jurisprudence. 8 Instead, Justice
Blackmun suggested that the Court should require an employer to make a
case specific showing of business justification."

B. The Majority Opinion

TWA's Argument. TWA contended that the status of the crossovers,
should be determined by looking to Mackay Radio and those cases de-
cided under the NLRA. TWA's position was that to allow the displace-

60. 819 F.2d at 842. 109 S. Ct. at 1229.
61. Trans World Airlines, Inc. v. Independent Fed'n of Flight Attendants, 108 S. Ct.

1219 (1988). 109 S. Ct. at 1229.
62. 108 S. Ct. at 1219. 109 S. Ct. at 1229. Note that in related litigation, TWA attempted

to procure a declaratory judgement "that the union security clause of the prestrike collec-
tive bargaining agreement" had not endured the period of self-help. 109 S. Ct. at 1229 (ex-
plaining Trans World Airlines, Inc. v. Independent Fed'n of Flight Attendants, 640 F. Supp.
1108, 1109 (W.D. Mo. 1986)). The district court held that the union security provision did
continue under the circumstances presented. 640 F. Supp. at 1114. Both the court of appeals.
and the Supreme Court affirmed. Trans World Airlines, Inc. v. Independent Fed'n of Flight
Attendants, 809 F.2d 483 (8th Cir. 1987), aff'd, 485 U.S. 175 (1988). 109 S. Ct. at 1229-30.

63. 109 S. Ct. at 1230 (citations omitted).
64. Id. (citing NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 345-46 (1938)).
65. 304 U.S. 333 (1938).
66. 109 S. Ct. at 1230 (citations omitted).
67. Id. at 1235.
68. Id. at 1240.
69. Id. at 1246.
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ment of junior crossovers under the RLA, when the full-term strikers
could not displace the newly hired permanent replacements under either
the RLA or the NLRA would be anomalous.70

IFFA's Arguments. The Union, in contrast, argued that the differ-
ences in the RLA and the NLRA made the rule in Mackay Radio inappli-
cable to junior crossovers.7 1 Relying instead on NLRB v. Erie Resistor
Corp.,72 the Union asserted that under the NLRA, junior crossovers could
be distinguished from the newly hired replacements.7" According to the
Union, TWA's policy created an enduring "cleavage" between the junior
crossovers and the reinstated full-term strikers,7 .and, therefore, was pro-
hibited by Erie Resistor.7

Rejecting the Union's attempt to expand Erie Resistor,7 6 the Court ob-
served that the super-seniority of Erie Resistor "'affect[ed] the tenure of
all strikers whereas permanent replacement, proper under Mackay, af-
fect[ed] only those who [were], in actuality, replaced.'7" The super-
seniority plan of Erie Resistor segregated those employees subject to it
into two groups: Those who remained loyal to the union and those who
abandoned the strike, thereby gaining additional seniority.78 TWA's pol-
icy, on the other hand, did not alter the seniority of reinstated full-term
strikers.7 ' "Thus, unlike the situation in Erie Resistor, any future reduc-
tions in force at TWA [would] permit reinstated full-term strikers to dis-
place junior flight attendants exactly as would have been the case in the
absence of any strike."' 0

Further distinguishing Erie Resistor, the Court first noted that because
both the RLA and the NLRA secure an employee's right to refuse to en-
gage in a strike," they also protect an employee's right to benefit from

70. Id. at 1230.
71. Id. at 1230-31.
72. 373 U.S. 221 (1963).
73. 109 Si Ct. at 1230-31.
74. Id. at 1231 (quoting Erie Resistor, 373 U.S. at 231).
75. Id. The Union argued that TWA's policy created a "cleavage" in the post-strike work

force because junior employees who abandoned the strike prior to its conclusion would con-
tinue to occupy the most desirable job assignments and domiciles. Vacancies, according to
the Union, were not likely to occur at the most desirable domiciles and, therefore, a perma-
nent disparity would develope between striking and non-striking employees. Id. at 1231-32
(citing Brief for Respondent-at 36-37).

76. Id. at 1232.
77. Id. at 1231 (quoting Erie Resistor, 373 U.S. at 230-31).
78. Id. (citing Erie Resistor, 373 U.S. at 230-31).
79. Id.
80. Id. (distinguishing Erie Resistor, 373 U.S. at 221).
81. Id. at 1232 (citing RLA § 2 Fourth, 45 U.S.C. § 152 Fourth (1982); NLRA § 7, 29

U.S.C. § 157 (1988)).
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that decision.8
2 Although TWA's policy encouraged individual employees

to abandon the strike 8 and created post-strike differences among TWA's
employees, this was merely the "inevitable effect" of an employer's self-
help."

Second, TWA's policy and its ensuing consequences did not create the
enduring threat to seniority upon reinstatement that the super-seniority
plan of Erie Resistor had created.86 TWA's policy, asserted the Court,
merely resulted in fewer available positions at the conclusion of the
strike."

Third, the Court reasoned that to differentiate between crossovers and
new hires in the manner proposed by the Union87 would in effect penalize
those who opted not to strike to the advantage of those who chose to
strike."' Because the junior crossovers could not displace the new hires,
who had lesser seniority, the full-term strikers should not be permitted to
displace the junior crossovers.0" To do so, continued the Court, "is pre-
cisely to visit the consequences of the lost gamble on those who refused to
take the risk."" Finally, the Court noted that although the employer was
not required by the NLRA or federal common law to displace the junior
crossover employees, he was free to do so either pursuant to a back-to-
work agreement or upon his own initiative."

The Union next contended that, regardless of whether the NLRA inval-
idated TWA's policy, the statutory scheme of the RLA prohibited it."'
Noting that "the NLRA 'cannot be imported wholesale into the railway
labor arena,'" the Court stated that "'[e]ven rough analogies must be
drawn circumspectly with due regard for the many differences between
the statutory schemes.' ,,93 This proposition, according to the Court, was
supported by both Brotherhood of Railroad Trainmen v. Jacksonville

82. Id. (citing 109 S. Ct. at 1238 n.4 (Brennan, J., dissenting)).
83. The Court identified several factors that may lead an employee to abandon the strike

effort. Among these are the fear of loosing one's job to a permanent replacement and the
fear of loosing a previously held position to a junior employee. Id.

84. Id. According to the Court, TWA's policy not only encouraged individual abandon-
ment of the strike, but also put pressure on the group as a whole "in the same manner that
the hiring of permanent replacement does." Id.

85. Id.
86. Id.
87. See supra notes 71-75 and accompanying text.
88. 109 S. Ct. at 1233.
89. Id.
90. Id.
91. Id.
92. Id.
93. Id. (quoting Brotherhood of R.R. Trainmen v. Jacksonville Terminal Co., 394 U.S.

369, 383 (1969)).
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Terminal Co." and Burlington Northern Railroad v. Maintenance of
Way Employees," in which the Court refused to limit the means of self-
help available to parties under the RLA by reference to the NLRA."
Conceding that these cases provided the necessary backdrop for the
Union's contention that the RLA limited the available means of economic
self-help to a greater extent than the NLRA, the Court, -nevertheless, re-
jected the argument.'7

The Court then proceeded"a to examine section 2 Fourth of the RLA,"
which according to the Union, invalidated TWA's crossover policy as an
unlawful use of economic self-help.100 The Court noted that the 1934
amendments to the RLA,'01 of which section 2 Fourth was a part, primar-
ily addressed the precertification rights of the employee.10, This precer-
tification focus was justified because the effectiveness of the statutory
scheme, the heart of which is the private dispute resolution procedures,10'
depends on the original guarantee that the union is not controlled by the
employer and on the ensuing guarantee that the parties will not be able
to engage the aid of the courts .to advance their own selfish ends. 0

The Court next observed that, although Congress did not explicitly
limit the scope of the parties post-negotiation self-help under the RLA,

94. 394 U.S. 369 (1969).
95. 481 U.S. 429 (1987).
96. 109 S. Ct. at 1233. In Jacksonville Terminal, the Court refused to decide by refer-

ence to the NLRA whether certain kinds of secondary picketing could be enjoined by the
states in a railroad dispute. Id. (construing Jacksonville Terminal, 394 U.S. at 391). In Bur-
lington Northern, the Court refused to limit a union's use of secondary activity under the
RLA by analogy to the NLRA. Id. (construing Burlington Northern, 481 U.S. at 448-53).

97. Id.
98. Id.
99. 45 U.S.C. § 152 Fourth (1982). RLA § 2 Fourth provides:

No carrier .... shall deny or in any way question the right of its employees to
join, organize, or assist in organizing the labor organization of their choice, and it
shall be unlawful for any carrier to interfere in any way with the organization of
its employees ... or to influence or coerce employees in an effort to induce them
to join or remain or not to join or remain, members of any labor organization.

100. 109 S. Ct. at 1233-34. The Union contended that TWA's crossover policy was coer-
cive according to section 2 Fourth because it "created an incentive for flight attendants
either not to join or to abandon the strike," thus interferring with the employees' rights to
"join or remain or not to join or remain members of any labor organization." Id. at 1234
(quoting RLA § 2 Fourth).

101. Act of June 21, 1934, ch. 691, 48 Stat. 1185 (codified as amended at 45 U.S.C. §§
151-158, 160.162 (1982)).

102. 109 S. Ct. at 1234.
103. Jacksonville Terminal, 394 U.S. at 377-78 (construing RLA § 2 First, 45 U.S.C. §

152 First (1982)).
104. 109 S. Ct. at 1234 (citation omitted).



MERCER LAW REVIEW

Congress did not necessarily sanction all forms of that self-help.'"1 In-
stead, congressional silence indicates that the Court should only imply
limitations when the form of self-help utilized threatens to strike a "fun-
damental blow" to the rights of the respective parties or "the collective
bargaining process itself."'"

Noting that according to Jacksonville Terminal and Burlington North-
ern there was no statutory basis for limiting the self-help available to the
Union, the Court held that there was likewise "no basis in [section] 2
Fourth for prohibiting the crossover policy employed by TWA once bar-
gaining had reached an impasse."'1 Because neither scheme was "inher-
ently destructive" or violative of the parties' rights, the self-help mea-
sures employed fell within the permissible range of economic warfare.'" s

In conclusion, the Court reiterated that TWA's crossover policy did not
violate the RLA nor by analogy the NLRA.10s "Rather, the decision to
guarantee to crossovers the same protections lawfully applied to new
hires was a simple decision to apply the preexisting seniority terms of the
collective bargaining agreement uniformly to all working employees."'
Any negative impact that TWA's crossover policy had on strike activity
was simply the effect of TWA's legal right to exert economic pressure on
the Union once the "dispute resolution mechanisms of the RLA" had
been exhausted.'"

C. The Dissents

Justice Brennan's Dissent. Justice Brennan'" opened by phrasing
the issue as "whether under the Railway Labor Act... an employer, in
allocating available jobs among members of a bargaining unit at the con-
clusion of a strike, may discriminate against full-term strikers by giving
preference to employees who crossed the picket line to return to work
before the strike was over."' s Because he deemed such employer conduct
as "inherently destructive" of the employee's right to strike, Justice Bren-
nan answered in the negative."'

105. Id. at 1234-35 (citing Jacksonville Terminal, 394 U.S. at 391; Burlington Northern,
481 U.S. at 447-48).

106. Id. at 1235.
107. Id.
108. Id. (citing Jacksonville Terminal, 394 U.S. at 392).
109. Id.
110. Id.
111. Id.
112. Justice Brennan was joined by Justice Marshall.
113. 109 S. Ct. at 1235.
114. Id.
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Justice Brennan began by analyzing section 2 Fourth of the RLA.11

The Court's assertion that section 2 Fourth was directed primarily at the
precertification context,116 said Justice Brennan, failed to recognize the
obvious teaching of Jacksonville Terminal that employees under the
RLA have the right to participate in primary strikes over major dis-
putes.'" According to Jacksonville Terminal this right is essential to the
Act, regardless of whether its source is found in a specific provision or
from the RLA as a whole.118

The Court's fundamental error regarding section 2 Fourth, however,
was assuming that TWA's conduct was permissible simply because "it oc-
curred during the 'self-help' stage of the dispute."11' Justice Brennan, dis-
turbed by this prospect, asserted that the RLA incorporated prohibitions
against employer interference with the right to strike even during the
self-help stage.120 Accordingly, the issue was whether the protection
against employer coercion found in the RLA prohibited the employer's
conduct in this specific setting, as opposed to whether the RLA protects
the employee's right to strike against employer interference in general.121

The "key" to the case, asserted Justice Brennan, was the prohibition
against anti-union discrimination found in both the RLA and the
NLRA. 12 The primary purpose of the RLA is "'to bring about [the] vol-
untary settlement'" of major labor disputes.1 2

3 If an employer is permit-
ted to engage in anti-union discrimination, at any stage of the dispute,
the statutory scheme will be unable to bring about a negotiated agree-
ment and, thus, will fail to achieve its primary purpose.1 1 While the
Court was justified in referring to the NLRA to determine if TWA's pol-
icy was permissible employer self-help under the RLA,12

5 its analysis
failed because it mischaracterized TWA's conduct and because it over-
looked the congressional protection provided strikers. 1 2

According to Justice Brennan, the Court failed to fully understand the
position advocated by the Union. This misunderstanding was demon-
strated by the Court's assertion that to distinguish crossovers from new

115. 45 U.S.C. § 152 Fourth (1982). 109 S. Ct. at 1235-36.
116. 109 S. Ct. at 1234.
117. Id. at 1235-36 (construing Jacksonville Terminal, 394 U.S. at 384-85).
118. Id. at 1236 (construing Jacksonville Terminal, 394 U.S. at 384-85).
119. Id. (criticizing 109 S. Ct. at 1234-35).
120. Id.
121. Id.
122. Id.
123. Id. (quoting Chicago & N.R.R. v. Transportation Union, 402 U.S. 570, 595 (1971)

(Brennan, J., dissenting)).
124. Id.
125. Id. at 1237.
126. Id.

1990] 1505



1506 MERCER LAW REVIEW [Vol. 41

hires would in effect penalize those who refused to strike in order to ben-
efit those who chose to strike.127 The Court's position failed to recognize
that "refusing to discriminate in favor of crossovers is not to visit the
consequences of the lost strike on 'those who refused to take the risk,' but
rather on those who rank lowest in seniority. 1 28 According to Justice
Brennan, "[tihis is precisely the point of seniority.' 2 9

Moreover, the Court's contention that this distinction penalized those
who abandoned the strike in order to benefit those who engaged in it was
biased. 1

3
0 Instead, the Court, by sanctioning TWA's crossover policy, pe-

nalized those employees who were faithful to the strike in order to benefit
those who were not.'' Since an employer may not discriminate on the
basis of union activity, the employer must decide which employees to re-
instate at the conclusion of a strike based on some neutral principle such
as seniority. This was exactly what the Union was attempting to secure
and precisely what TWA failed to do.12

Justice Brennan next criticized the majority's failure to recognize the
congressional protection afforded strikers. 8 Although Mackay Radio au-
thorizes an employer to hire permanent replacements in order to continue
normal operations during the course of a strike, he is prohibited by both
the NLRA and the RLA from engaging in anti-union discrimination.'
Thus, Mackay Radio is only an exception to the general prohibition
against an employer's anti-union discrimination.18 5 The issue then, ac-
cording to Justice Brennan, was "whether the Mackay exception should
be expanded to cover ... members of the striking bargaining unit who
... crossed the picket lines, rather than new hires from outside the bar-
gaining unit."'8 6 Disregarding the similarities between crossovers and new
hires as superficial, Justice Brennan counseled against extending Mackay
Radio to cover the crossovers.8 7

First, the employer's promise of permanence to striking employee's can
be distinguished from the same promise made to new hires. 8 The em-
ployer's promise to new hires encourages the strikers as a whole to aban-

127. Id. (construing 109 S. Ct. at 1233).
128. Id. (quoting 109 S. Ct. at 1233).
129. Id.
130. Id. (criticizing 109 S. Ct. at 1233).
131. Id.
132. Id. at 1238.
133. Id.
134. Id.
135. Id.
136. Id.
137. Id.
138. Id.
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don the strike prior to being replaced.'3 In contrast, the employer's
promise to crossovers encourages individual employees to abandon the
strike in order to either preserve or enrich their own positions.'" "Such a
'divide and conquer' tactic," according to Justice Brennan, "'strikes a
fundamental blow to union. .. activity and the collective bargaining pro-
cess itself.' 141

Second, according to Justice Brennan, Erie Resistor stands for the pro-
position that an employer may not deploy certain self-help measures re-
gardless of business necessity.12 Whether an employer's conduct is per-
mitted must be determined by balancing the necessity of the employer's
conduct against the prejudicial effect that that conduct has on the em-
ployees' right to strike.142 The RLA, according to this analysis, prohibited
TWA's policy because its destructive impact on the employee's right to
strike outweighed any proffered business justification. 4

Last, noting that case law decided under the NLRA would prohibit
TWA's conduct, Justice Brennan saw no reason for allowing it under the
RLA. " ' According to Justice Brennan, two alternate preferences were
available: Either the Court could favor the junior crossovers (by sanction-
ing TWA's policy) to the detriment of the bargaining unit as a whole; or
the Court could favor the bargaining unit as a whole (by encouraging
"solidarity and seniority") to the detriment of the individual junior cross-
overs." 6 Although individual inequities would occur under either alterna-
tive, Justice Brennan preferred to err on the side of "solidarity and
seniority.'"14

Justice Blackmun's Dissent. Justice Blackmun, with whom Justice
Brennan partially joined, 14 began by phrasing the issue as whether a car-
rier may refuse to reinstate full-term striking employees because the car-
rier chooses to retain those employees who abandoned the strike prior to
the strike's conclusion."' Absent from Justice Blackmun's phrasing of the
issue was any mention of seniority, which according to Justice Blackmun,

139. Id.
140. Id.
141. Id. (quoting 109 S. Ct. at 1235).
142. Id. at 1238-39 (construing Erie Resistor, 373 U.S. at 221).
143. Id. at 1239. Note that Justice Brennan, unlike Justice Blackmun, see infra notes

193-98 and accompanying text, "would weigh necessity and prejudice in categories of situa-
tions rather than on a case-by-case basis." 109 S. Ct. at 1239 n.5.

144. 109 S. Ct. at 1239.
145. Id.
146. Id. at 1239-40.
147. Id. at 1240.
148. Id. Justice Brennan joined in parts I and II of Justice Blackmun's dissent. See infra

text accompanying notes 149-50 & 152-92.
149. 109 S. Ct. at 1240. -
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"is essentially remedial in nature. The question upon which liability turns
is whether the basis of the allocation made ... was discriminatory. '" 150

Construing the majority opinion as holding that an employer's refusal
to displace junior crossovers is never violative of the RLA, even absent a
business justification; and characterizing Justice Brennan's dissent as
finding such conduct "inherently destructive" of the employee's right to
strike, notwithstanding any business justification; Justice Brennan com-
mented that neither position had "accurately capture[d] the delicate bal-
ance" between the public's interest in uninterrupted transportation ser-
vices during labor controversies and the continued stability of labor
relations in those industries governed by the RLA.' 1"

The threshold question, according to Justice Blackmun, was whether
the RLA places any limits on an employer's use of self-help. 1" Although
the majority acknowledged the statutory limitations on employer self-
help, it adopted an interpretation of the RLA that protects employees
from only the most egregious employer conduct.158 Justice Blackmun was
particularly concerned with the majority's suggestion that the RLA does
not expressly limit employer self-help.'" This, commented Justice Black-
mun, was much "too restrictive [a) reading of the RLA."

Citing Brotherhood of Railroad Trainmen v. Jacksonville Terminal
Co.,156 Justice Blackmun asserted that, under the RLA, labor disputants
who have exhausted the statutory procedures for dispute resolution may
engage in economic self-help, provided that there is no conflicting federal
obligation.15 7 The Court, however, erred when it rejected section 2 Fourth
as a conflicting obligation because of its precertification focus.1'"

First, contended Justice Blackmun, "a precertification focus is not the
same as a postcertification blind spot,"'1 9 On the contrary, "Congress
aimed to protect the employee's right to organize and join unions 'with a
view to asserting himself as to hours, conditions, and wages,' not as an
end in itself."'"

Second, the Court should interpret the protection afforded employees
by section 2 Fourth, to "'join or not to join or remain members of any

150. Id. at 1240 n.1.
151. Id. at 1240.
152. Id.
153. Id. at 1240-41.
154. Id. at 1241 (criticizing 109 S. Ct. at 1235).
155. Id.
156. 394 U.S. 369 (1969).
157. 109 S. Ct. at 1241 (construing Jacksonville Terminal, 394 U.S. at 392).
158. Id. (construing 109 S. Ct. at 1234-35).
159. Id.
160. Id. (quoting 78 Cong. Rec. 11,720 (1934) (remarks of Rep. Monaghan)).
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labor organization,' 1 the same as similar language found in section
8(a)(3) of the NLRA, 1as which the Court has interpreted as protecting the
employee's right to engage in or refuse to engage in union activity.16" If,
as the Court asserted, section 2 Fourth protects an employee's right not
to participate in strike activity,'" then it must also be true that section 2
Fourth protects those employees who choose to strike.1"5 If it is unlawful
to discriminate against employees who refuse to strike, then it must be
unlawful to discriminate against those employees who chose to strike.166

Finally, because the Court found no express employee protection in
section 2 Fourth, it was forced to "imply" any and all employee protec-
tion from the general policies of the RLA.167 The uncertainty that this
holding creates, continued Justice Blackmun, threatens to subvert the
stability of labor relations under the RLA, which depend upon the con-
tinuity of the working relationship that exist between the employer and
the union.'" If the only protections provided the employee are those aris-
ing by implication, then the employer's right to self-help in essence be-
comes unilateral, 16" thereby, destroying the equality of the relationship
and permitting one party to effectively negate the other party's rights
under the RLA.1 70 In fact, said Justice Blackmun, the Court's interpreta-
tion of the RLA, which provides employee protection in only the most
egregious situations, actually encourages employer abuse."'

Alternatively, Justice Blackmun stated that even if the standard articu-
lated by the Court was correct, the result reached and the standard ar-
ticulated were inconsistent. 72 The Court assumed that TWA's policy was
not discriminatory because the positions occupied by the crossovers at
the end of the strike were simply not available positions. TWA's refusal
to reinstate full-term strikers, therefore, resulted not from anti-union dis-

161. Id. (quoting RLA § 2 Fourth, 45 U.S.C. § 152 Fourth (1982)). See supra note 99.
162. NLRA § 8(a)(3), 29 U.S.C. § 158 (1988). 109 S. Ct. at 1241. Note that NLRA section

8(a)(3) makes it an unfair labor practice for an employer "by discrimination in regard to
hire or tenure of employment or any term or condition of employment to encourage or dis-
courage membership in any labor organization."

163. 109 S. Ct. at 1241 (construing Radio Officers v. NLRB, 347 U.S. 17, 40 (1954); Jack-
sonville Terminal, 394 U.S. at 385 n.20).

164. Id. at 1232.
165. Id. at 1241-42 (citations omitted).
166. Id.
167. Id. at 1242.
168. Id.
169. Id. (citing Railway & Steamship Clerks v. Florida E.C.R.R., 384 U.S. 238, 246

(1966)).
170. Id.
171. Id.
172. Id. at 1242-43.
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crimination, but from the fact that there were no vacancies. 17 According
to Justice Blackmun, however, the fact that an employee occupies a par-
ticular job at the strike's conclusion is not dispositive.17

4 "The post-strike
situation is not . . . a game of musical chairs: it is governed not by the
rule of capture, but. by conflicting claims of legal entitlement."178

Arguing that those employees who refused to speculate on the success
of the strike should not have to endure the consequences when that wager
proves unsuccessful, 7 the Court also failed to recognize the principle of
majority-rule that is at the core of federal labor policy. 77 "The right to
remain a member of the collectivity but to opt out of the consequences of
particular collective decisions when the going gets rough is not a normal
incident of participation in the democratic process. '178

Justice Blackmun recognized, as did the Court,17
9 that the parties, pur-

suant to a back-to-work agreement, may agree to displace the crossovers.
In addition, the employer may "unilaterally" decide to authorize such dis-
placement. 0° If the right to be free from the consequences of union activ-
ity was so fundamental, questioned Justice Blackmun, why were the
union and employer permitted to bargain away or ignore it altogether.18 1

Justice Blackmun next asked whether an employer under the RLA is
required to show that his refusal to reinstate full-term strikers was truly
necessitated by business concern,01' and if the employer has made such a
showing, whether there is any justification under the RLA for raising a
presumption that offers of permanence are necessary in order to induce
crossovers to abandoned the strike."" Justice Blackmun noted that
"under the NLRA ... an employer's refusal to reinstate striking employ-
ees discourages employees from exercising their right to organize and to
strike, and violates the statutory prohibition against discrimination 'un-
less the employer. . . can show that his action was due to 'legitimate and

173. Id. at 1243 (discussing 109 S. Ct. at 1232).
174. Id. For example, the employer may agree, pursuant to a back to work agreement, to

displace permanent replacements. Id. at 1243 n.2 (citing Belknap, Inc. v. Hale, 463 U.S. 491,
496-97 (1983)). In addition, those positions held by new hires to whom no assurance of per-
manence has been conveyed are as good as vacancies, Id. at 1243 (citations omitted).

175. Id.
176. Id. (discussing 109 S. Ct. at 1233).
177. Id. (citations omitted).
178. Id. According to Justice Blackmun, the Court also failed to recognize that, regard-

less of their individual support for union activity, all members benefit from the success of
that activity. Id. at 1244 (citations omitted).

179. Id. at 1233.
180. Id. at 1244 (citations omitted).
181. Id.
182. Id. at 1245 (construing Railway & Steamship Clerks v. Florida E.C.R.R., 384 U.S.

238 (1966)).
183. Id.
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substantial business justifications.'"" If the employer does not make
this showing, the "inquiry is at an end."'" According to Justice Black-
mun, these principles are consonant with cases decided under the RLA,
which require that an employer's refusal to displace crossovers, conduct
which appears to transgress section 2 Fourth because of its proclivity to
hinder union support, is unlawful if not truly mandated by business
necessity.'"

Answering whether the RLA provides a presumption of necessity re-
garding crossovers in the negative,8 7 Justice Blackmun stated that al-
though an employer has the right to safeguard his business by filling va-
cancies created by the strike,'1" a rule that presumed the necessity of
offering permanence to replacements would unnecessarily intrude on the
public's interest in the stability of labor relations in those industries regu-
lated by the RLA.18' History suggests that the likelihood of achieving the
peaceable resolution of RLA disputes remains in jeopardy as long as the
newly hired replacements prevent the striking employees from returning
to work."90 Thus, disputes of this kind may interfere with the genuine
transportation needs of the public,"' which according to Justice Black-
mun, should only be infringed upon if "absolutely necessary.""'

Commenting on his differences with Justice Brennan, Justice Black-
mun noted that Justice Brennan, like the Court, had not reached the is-
sue of whether an employer's offer of permanence to replacements and
crossovers qualified for a presumption of business necessity."' Justice
Brennan, relying on Erie Resistor,'" would not allow an employer to
make a case-specific showing that its policy was truly mandated by busi-
ness necessity,"'5 but would instead "weigh necessity and prejudice in cat-
egories of situations . . . ."'s In contrast, Justice Blackmun would re-
quire an employer to justify the offer of permanence made to
replacements and crossovers based on the facts of each case.19

184. Id. at 1244 (quoting NLRB v. Fleetwood Trailer Co., 389 U.S. 375, 378 (1967)
(quoting NLRB v. Great Dane Trailers, Inc., 388 U.S. 26, 34 (1967))).

185. Id.
186. Id. at 1245 (construing Florida E.C.R.R., 384 U.S. at 238).
187. Id. (citations omitted).
188. Id. (citing NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 345 (1938)).
189. Id. at 1246 (citations omitted).
190. Id. (citation omitted).
191. Id. (citation omitted).
192. Id.
193. Id.
194. 373 U.S. 221 (1963). See supra text accompanying note 142.
195. 109 S. Ct. at 1246.
196. Id. at 1239 n.5. See supra notes 142-44 and accompanying text.
197. 109 S. Ct. at 1246.
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Two considerations required Justice Blackmun to differ with Justice
Brennan. First, also relying on Erie Resistor, Justice Blackmun con-
tended that it was not clear whether TWA's policy was "sufficiently egre-
gious for its destructive impact to outweigh the interest in maintaining
operations during the strike."1 8 Although a number of factors discussed
in Erie Resistor'" were present, Justice Blackmun asserted that the ab-
sence of an enduring threat to employment, which resulted from the
twenty year grant of super-seniority in Erie Resistor, suggested that
TWA's policy was not as destructive to employee rights as the super-
seniority policy in Erie Resistor.'es

Second, Justice Blackmun contended that a case by case adjudication
was necessary to insure that the distinctive interest incorporated into the
RLA were adequately protected. 0 1 The public has an interest in the con-
stancy of the transportation industry,' 0 ' accordingly, it is incumbent that
employer's under the RLA make every reasonable effort to continue oper-
ations, "'even when beset by labor-management controversies.' '' so

Though it would be an unusual case in which extremely harmful em-
ployer conduct would be sanctioned under the RLA in the name of con-
tinued operations, Justice Blackmun asserted that the determination
should be made on a case-by-case basis. 04

IV. ANALYSIS

Trans World Airlines demonstrates the full spectrum of labor law
opinion. In dissent, Justice Brennan, who phrased the issue as being
whether an employer under the RLA may discriminate against full-term
strikers by refusing to reinstate them in preference to junior crossovers, s05

contended that such employer conduct was "inherently destructive" of
the employee's right to strike .'" Taking a more conservative position in
his dissent, Justice Blackmun noted that neither the Court nor Justice
Brennan had "accurately captur[ed] the delicate balance" that the case

198. Id. at 1247.
199. Id. For Example TWA's conduct encouraged employees to desert the strike and was

especially harmful to those employees who remained faithful to the strike. Id. See supra
note 42 and accompanying text.

200. 109 S. Ct. at 1247.
201. Id.
202. Id. (citing Railway & Steamship Clerks v. Florida E.C.R.R., 384 U.S. 238, 245

(1966)).
203. Id. (quoting Florida E.C.R.R., 384 U.S. at 245).
204. Id.
205. Id. at 1235 (Brennan, J., dissenting).
206. Id. (Brennan, J., dissenting).
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law decided under the RLA has sought to achieve.2 07 Justice Blackmun,
balancing the right of the employer in continued operations against the
destructive impact on concerted employee activity,208 instead suggested
that the employer be required "to prove the business necessity of offering
permanence to. . .crossovers on the facts of each case." 20' The majority,
adopting a third position, determined categorically that under the RLA
an employer is not required to displace junior crossover employees at the
termination of an economic strike.210 Although the outcome of Trans
World Airlines is not questioned here, several aspects of the Court's anal-
ysis do raise serious concern and, therefore, deserve special attention.

The Court's first questionable assertion came when Justice O'Connor,
writing for the majority,211 contended that unlike Erie Resistor, the se-
niority at issue was not affected in either "absolute or relative terms.2 12

Justice O'Connor, rejecting the Union's argument that seniority was im-
plicated, stated that any post-strike differences "were the inevitable ef-
fect of an employer's use of economic weapons available during a period
of self-help .... ."'I The Court's error, however, lies in its failure to de-
fine "seniority" not in the abstract,"1' but in the context of actual labor
relations. Typically, those employees with the greatest seniority enjoy the
greatest privilege, flexibility, and job security. The Court, however, by
sanctioning TWA's conduct, in essence allows the employer to create dis-
parities in the seniority system based on union activity. The junior most
employees, who typically occupy the lowest level positions, will be allowed
to displace employees many years their senior, while those employees
with the greatest seniority will be forced to fill those positions left open
by their junior counterparts. As Justice Brennan noted, "[t]he principle
of seniority is based on the notion that it is those employees who have
worked longest in an enterprise and therefore have most at stake whose
jobs should be most protected."121'

207. Id. at 1240 (Blackmun, J., dissenting).
208. Id. at 1247 (Blackmun, J., dissenting).
209. Id. at 1246 (Blackmun, J., dissenting).
210. Id. at 1230.
211. See supra note 4 and accompanying text.
212. 109 S. Ct. at 1231.
213. Id. at 1232.
214. The Court's definition of seniority focused solely on the future benefits of an em-

ployee's continued tenure: i.e., it recognized that those employees with the greatest seniority
have priority with regard to bids on preferred job assignments or domiciles, and will be least
affected by future reductions in the work force. Id. at 1231. The Court's definition, however,
failed to recognize the present value of seniority: i.e., current choice of domicile and job
assignment.

215. Id. at 1240 (Brennan, J., dissenting).
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Somewhat more troublesome is the Court's failure to recognize any ex-
plicit limitation on employer self help in RLA section 2 Fourth.2" Relying
on the precertification focus of section 2 Fourth, the Court held that the
RLA is silent as to the permissible bounds of employer self-help, and al-
though this silence "does not amount to a congressional imprimatur on all
forms of post-negotiation self-help," it does require that any limitations
be limited to only those that "strike a fundamental blow to union or em-
ployer activity and the collective bargaining process itself. 2 17 This is es-
pecially troubling because while denying any explicit limitations on em-
ployer self-help under section 2 Fourth, 16 the Court supports the
employee's right to refuse to strike on that statute.2 1' If, as the Court
asserted, section 2 Fourth relates to the post-certification rights of an em-
ployee to refuse to engage in concerted activity, then it also relates to the
post-certification rights of an employee to engage in. concerted activity
and, therefore, it must be relevant to determining the permissible limit of
an employer's interference with those rights in the name of self-help.'

Another difficulty lies in the Court's assertion that to require displace-
ment of the crossovers would penalize those "who chose not to gamble on
the success of the strike when the gamble proves unsuccessful. '221 Again
the Court answered the question from" outside the context of a real life
labor dispute, choosing instead to answer the question in the abstract. If
the RLA protects an employee's right to refuse to engage in strike activ-
ity,222 it must also protect an employee's right to engage in strike activ-
ity."2 By elevating the former to such a high position and only providing
protection to the later by implication,'2 4 the Court threatens to make the
later meaningless.2" A union decision to strike, is a decision reached by a
majority of the individual employees to strike, yet, a minority of employ-
ees who either refuse to strike or who subsequently change their minds,
may so undermine the decision of the majority that the principle of ma-
jority rule will be all but obliterated.2" In addition, as Justice Blackmun

216. See supra notes 105-08 and accompanying text.
217. 109 S. Ct. at 1235.
218. Id.
219. Id. at 1232.
220. Id. at 1241-42 (Blackmun, J., dissenting). See discussion supra notes 161-71 and

accompanying text.
221. 109 S. Ct. at 1233. The Court in essence has done the opposite: by favoring those

who chose not to strike or who chose to abandon the strike, the Court penalizes those who
remained faithful to the strike. Id. at 1237 (Brennan, J., dissenting).

222. Id. at 1232.
223. Id. at 1241-42 (Blackmun, J., dissenting).
224. Id. at 1233-35.
225. Id. at 1242 (Blackmun, J., dissenting).
226. Id. at 1243 (Blackmun, J., dissenting).
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so ably pointed out, it is anomalous to so elevate the individual em-
ployee's right to refuse to engage in a strike and at the same time allow
an employer and union to agree to displace that individual employee pur-
suant to a back-to-work agreement."' As Justice Brennan noted, "there
will be individual injustices whichever rule we adopt," however, "Con-
gress has provided for-the rule that errs on the side of preferring soli-
darity and seniority. . .. "I"

The Court's analysis also failed to account for the potentially discrimi-
natory effect of its holding. In NLRB v. Mackay Radio & Telegraph
Co.,'" the Court described anti-union discrimination as "action taken
... with the purpose to discriminate against those most active in the
union."' " The NLRA prohibits this type of discrimination.23' The Court
in Trans World Airlines, while conceding that TWA's policy encouraged
individual abandonment of the strike,' failed to recognize that TWA's
refusal to reinstate full-term strikers discriminates against employees in
precisely the way prohibited. Those employees who remained faithful to
the strike found that no positions were available at the strike's conclu-
sion, while those employees who abandoned the strike were reinstated.
The sole criterion distinguishing the two groups was the amount of time
the individual employee was engaged in union activity. While the Court's
assertion that the basis for the post-strike reinstatements was "senior-
ity,"' 33 is technically correct, it countenances employer conduct that in
reality discriminates against those employees most involved in union
activity.2

Arguably, the most troublesome aspect of Trans World Airlines is its
failure to recognize the various interest involved in a labor dispute and its
potential to upset the delicate balancing of those interest 35 In NLRB v.
Erie Resistor Corp.,'" the Court defined the appropriate balancing test
as "weighing the interest of employees in concerted activity against the
interest of the employer in operating his business .... s In apparent
contrast, the Court in Trans World Airlines neglected to apply any bal-
ancing test, rejecting what it characterized as the Union's attempt to ex-

227. Id. at 1244 (Blackmun, J., dissenting).
228. Id. at 1240 (Brennan, J., dissenting).
229. 304 U.S. 333 (1938).
230. Id. at 347.
231. Id. at 346.
232. 109 S. Ct. at 1228.
233. Id. at 1232.
234. Id. at 1238-39 (Brennan, J., dissenting).
235. Id. at 1240 (Blackmun, J., dissenting).
236. 373 U.S. 221 (1963).
237. Id. at 229.
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pand Erie Resistor.s" In addition to not directly weighing the various
interest of the concerned parties, the Court disregarded, or at least failed
to acknowledge, the interest of the public in uninterrupted transporta-
tion. 3ss Thus, the primary difficulty with Trans World Airlines is deter-
mining when employer conduct similar to that employed by TWA is sanc-
tioned under the Act and when it is violative. The Court in Trans World
Airlines established that an employer may,"0 but is not required, to dis-
place junior crossover employees at the conclusion of an economic
strike." The case, however, failed to define the limits of an employer's
freedom in other than the most general terms.' 4

V. CONCLUSION

In Trans World Airlines v. Independent Federation of Flight Attend-
ants,"' the Court held that an employer under the RLA is not required
at the conclusion of an economic strike to displace members of the
prestrike bargaining unit who abandon the strike prior to its conclusion
(crossovers), in order to reinstate full-term strikers with greater senior-
ity."'4 By refusing to apply any type of balancing test or providing any
specific factors, the Court leaves open the question: When does the RLA
sanction employer conduct, similar to that employed by TWA, and when
does the Act forbid such conduct? Thus, absent further clarification or
limitation, Trans World Airlines could prove to be the final round for
organized strike activity on the part of the American labor union.

DAVID A. WELLS, JR.

238. 109 S. Ct. at 1232.
239. Id. at 1246 (Blackmun, J., dissenting).
240. Id. at 1233.
241. Id. at 1230.
242. The Court defined the standard as limiting only those forms of employer self-help

that "strike a fundamental blow to union ... activity and the collective bargaining process
itself." Id. at 1235.

243. 109 S. Ct. 1225 (1989).
244. Id. at 1230.
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