
Domestic Relations

by Barry B. McGough*

The majority of the thirty-three cases digested in this year's Article
deal with revision, interpretation, or enforcement of prior awards. Fifteen
of these cases address various aspects of alimony modification, child sup-
port, property rights, child custody, and visitation. Three decisions focus
on interpretation of prior awards, and two cases highlight questions re-
garding enforcement of decrees. Given the number of reported decisions
that feature return combatants, one wonders if there is such a thing as a
"final" judgment in family law. The remaining thirteen decisions concern
procedure and evidence questions, effects of conduct on child custody de-
cisions, further evolution of equitable division rules, and disqualification
of counsel.

1. MODIFICATION OF FINANCIAL PROVISIONS OF DIVORCE DECREE

A. Procedure

In Conley v. Conley,' the former husband, the custodial spouse, sued to
obligate the former wife for child support pursuant to section 19-7-2 of
the Official Code of Georgia Annotated ("O.C.G.A.").2 Defendant moved
to dismiss on the ground that plaintiff's exclusive remedy was a modifica-
tion action under O.C.G.A. § 19-6-19.3 The trial court denied the motion
to dismiss, and the Georgia Court of Appeals denied review.4 The su-
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1. 259 Ga. 68, 377 S.E.2d 663 (1989).
2. O.C.G.A. § 19-7-2 (1982) provides: "It is the joint and several duty of each parent to

provide for the maintenance, protection, and education of his child until the child reaches
the age of majority, except to the extent that the duty of one parent is otherwise or further
defined by court order."

3. 259 Ga. at 68, 377 S.E.2d at 664 (citing O.C.G.A. § 19-6-19 (1982)).
4. Id.
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preme court granted certiorari and reversed.
The divorce decree incorporated the parties' agreement and obligated

the former wife to pay a portion of the children's medical and dental ex-
penses. Since the decree addressed the issue of the noncustodian's child
support obligations, section 19-6-19 provided the exclusive remedy for
seeking additional support.7

Section 19-6-19 requires a showing of changed financial conditions
before modification is permissible.8 In Caldwell v. CaldwelU, the supreme
court held that the trial court must make a comparison between relevant
factors existing at the time of hearing on the current petition for revision,
and the relevant factors that existed at the time of the original judgment
or most recent modification.10 The court held that an action not resulting
in a revision was "not a proper point from which to measure change.""

B. Attorney Fees

In Crecelius v. Brooks," the trial court awarded the former wife attor-
ney fees pursuant to O.C.G.A. § 19-6-19(d), which became effective some
two years after entry of the divorce decree the former wife sought to
modify.'8 The supreme court, in affirming, applied the general rule in di-
vorce cases, stating that attorney fees were remedial and that the trial
court should consider them broadly.1

4 Accordingly, the court properly ap-
plied section 19-6-19(d) without regard to the date of the divorce decree.

In Shapiro v. Lipman,15 after trial on the former husband's petition to
terminate or reduce his alimony obligation, the jury returned a verdict
decreasing the monthly payments by 15.625%, a reduction of $250 per
month.16 The trial court awarded attorney fees to the former wife, and

5. Id.
6. Id. at 69, 377 S.E.2d at 665.
7. Id. at 70, 377 S.E.2d at 665 (citing O.C.G.A. § 19-6-19 (1982)).
8. O.C.G.A. § 19-6-19(a) (1982) states in pertinent part: "The judgment of a court pro-

viding permanent alimony . . . shall be subject to revision upon petition . . . showing a
change in the income and financial status .

9. 258 Ga. 208, 367 S.E.2d 540 (1988).
10. Id. at 208, 367 S.E.2d at 541.
11. Id.
12. 258 Ga. 372, 369 S.E.2d 743 (1988).
13. Id. at 372, 369 S.E.2d at 744. O.C.G.A. § 19-6-19(d) (Supp. 1989) provides: "In pro-

ceedings for the modification of alimony for the support of a spouse or child pursuant to the
provisions of this Code section, the court may award attorneys' fees, costs, and expenses of
litigation to the prevailing party as the interests of justice may require."

14. 258 Ga. at 372, 369 S.E.2d at 744 (citing O.C.G.A. § 19-6-19(d) (Supp. 1989)).
15. 259 Ga. 85, 377 S.E.2d 673 (1989).
16. Id. at 85, 377 S.E.2d at 673-74.
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the former husband appealed. 17 The supreme court held that section 19-
6-19(d) authorizes the trial court in the exercise of its discretion to award
attorney fees to the prevailing party, but does not permit the trial court
to designate the prevailing party:16

That determination is made by the trier of fact, in this case, the jury.
Since the only issue in the case was whether the husband's alimony obli-
gation should be reduced, and since the husband was successful on that
claim, albeit not to the extent he might have hoped, he was the prevail-
ing party.1 '

The court reasoned that section 19-6-19(d) did not authorize the award.20

Reversal, however, was not required because O.C.G.A. § 19-6-22 author-
ized the award by permitting the court to award "reasonable expenses of
litigation" to the alimony debtor for defense of a modification action.s'
Apparently, the husband's lost claim to terminate alimony did not make
the wife a prevailing party in the court's eyes. Query: Can there be a
"prevailing party" if a case is settled, but the issue of attorney fees is
submitted to the court?

C. Long Arm Jurisdiction

Medeiros v. Tarpley" was a child support modification action in which
the court based jurisdiction over the person of the defendant on the
Georgia Long Arm Statute. 8 The parties obtained a divorce in Georgia in
1974, but the former husband had resided in North Carolina since 1980
and had complied with the terms of the divorce decree at all times."' Re-
versing the trial court's denial of a motion to dismiss for lack of personal
jurisdiction, the supreme court found s that defendant's compliance with
the divorce decree distinguished this case from Smith v. Smith."s

17. Id., 377 S.E.2d at 674.
18. Id. (citing O.C.G.A. § 19-6-19(d) (Supp. 1989)).
19. Id. at 85-86, 1377 S.E.2d at 674.
20. Id. at 86, 377 S.E.2d at 674 (citing O.C.G.A. § 19-6-19(d) (Supp. 1989)).
21. O.C.G.A. § 19-6-22 (1982) provides:

Where a petition authorized by subsection (a) of Code Section 19-6-19 is filed by a
party obligated to pay alimony, the court may require the party to pay the reason-
able expenses of litigation as may be incurred by the party's former spouse, either
on behalf of the former spouse, or the child or children, or both, in defense
thereof.

22. 258 Ga. 372, 369 S.E.2d 482 (1988).
23. Id. at 373, 369 S.E.2d at 482 (citing O.C.G.A. § 9-10-91(5) (Supp. 1989)).
24. Id. at 372-73, 369 S.E.2d at 482.
25. Id. at 373, 369 S.E.2d at 482 (distinguishing Smith v. Smith, 254 Ga. 450, 330 S.E.2d

706 (1985)). Cf. Kendrick v. Parker, 258 Ga. 210, 367 S.E.2d 544 (1988).
26. 254 Ga. 450, 330 S.E.2d 706 (1985).

1989]
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D. Timing of the Action

The court in Thorp v. Thorp27 held that an action to modify child sup-
port may be brought within two years of the entry of the divorce decree it
seeks to modify.28 Such an action does not seek to modify a "final order
on a previous petition" for modification, and O.C.G.A. § 19-6-19(a), which
is designed to protect the parties against "excessive litigation over the
same issues within the two year period," does not bar the action.2

E. Live-In Lover

In Daniels v. Daniels,30 the trial court terminated the wife's alimony
based on the "live-in lover" statute,"1 but the court of appeals reversed
the trial court's ruling.2 The wife's relationship with another man in
Daniels resulted in the birth of their child.22 Although this "evidence sup-
ported a finding of periodic sexual encounters," there was "no evidence
that the parties dwelled together continuously or openly."''3

F. Post Majority Child Support

In contrast to the general rule prohibiting involuntary modification of
post majority child support obligations, the Supreme Court of Georgia
allowed such a modification in Katz v. Katz."' The separation agreement
provided for certain post majority support and further stated that "the
amount of child support shall be subject to reasonable adjustment from
time to time" by agreement or court order."6 The court held that by vol-
untary contract the parties could alter the substantive rule against invol-
untary modification of post majority child support in their particular
case. 37

27. 258 Ga. 220, 367 S.E.2d 232 (1988). Accord Gaultney v. Gaultney, 258 Ga. 602, 372
S.E.2d 814 (1988); McAlpine v. Leveille, 258 Ga. 422, 369 S.E.2d 907 (1988).

28. 258 Ga. at 220, 367 S.E.2d at 233.
29. Id. (citing O.C.G.A. § 19-6-19(a) (1982)).

30. 258 Ga. 791, 374 S.E.2d 735 (1989).
31. O.C.G.A. § 19-6-19(b) (Supp. 1989).
32. 258 Ga. at 791, 374 S.E.2d at 736.

33. Id.

34. Id.
35. 258 Ga. 184, 366 S.E.2d 766 (1988).

36. Id. at 184-85, 366 S.E.2d at 766.
37. Id. at 185, 366 S.E.2d at 767, Cf. Jones v. Jones, 244 Ga. 32, 357 S.E.2d 537 (1979);

Lane v. Titus, 259 Ga. 264, 379 S.E.2d 521 (1989).
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G. Property Rights

The spouses in Spivey v. McClellan" agreed in their 1979 divorce that
the wife would occupy the marital residence for two years. After this two
year period, the parties would sell the house, divide the equity equally, or
the husband would purchase the wife's equity. After two years the prop-
erty remained unsold, and the wife continued her residence. Five years
later the wife moved out and the husband moved in and promised to pay
rent to the wife pursuant to a written lease. When the husband refused to
pay the rent, the wife sued for past due rent and for declaratory relief.89

The trial court held the lease void because the parties could not modify
the divorce decree out of court.'0 The supreme court reversed. 1

The court reasoned that the statutory modification procedure was the
exclusive method for revising alimony and that parties could not alter
modifiable property rights without court approval.2 The court then
continued:

However, not all provisions in a divorce decree may be modified through
the statutory procedure .... Fixed allocations of economic resources
between spouses, those that are already vested or perfected, are not sub-
ject to modification by the court while terminable allocations are ....
When modification under the statutory procedure is available, court ap-
proved modification must be sought; but, once property rights have be-
come fixed or perfected and may not be modified by the court, the par-
ties are free to contract with each other regarding that property. Such
dealings between former spouses are governed by contract law rather
than domestic relations law . . ..

In Spivey, the property rights of the parties became fixed and un-
modifiable two years after entry of the divorce decree."" Accordingly, the
parties could contract with one another, and the lease was valid and
enforceable.'

II. PROPERTY RIGHTS

A. Effect of Settlement Contracts

In two cases during the survey period, the Georgia Court of Appeals

38. 259 Ga. 181, 378 S.E.2d 123 (1989).
39. Id. at 181, 378 S.E.2d at 124.
40. Id.
41. Id. at 182, 378 S.E.2d at 125.
42. Id. at 181, 378 S.E.2d at 124.
43. Id. at 181-82, 378 S.E.2d at 124 (citations omitted).
44. Id. at 182, 378 S.E.2d at 125.
45. Id.
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reached opposite results regarding liability of a spouse for obligations in-
curred prior to the execution of a divorce settlement contract that did not
specifically mention the obligations."' In each case, the outcome hinged
on construction of the contract language. In Hopkins v. Hopkins,"7 the
language of the settlement contract foreclosed the former husband's ac-
tion against the former wife for contribution concerning two joint debts
incurred during the marriage." The operative clause provided:

Except as herein specifically provided, the parties do mutually remise,
release and forever discharge each other from any and all actions, suits,
debts, claims, demands and obligations whatsoever, both in law and eq-
uity, which each of them ever had, now has or may hereafter have against
the other upon or by reason of any matter, cause or thing up to the day
of execution by the parties hereto of this agreement."'

The contract language described in Anderson v. Larkin"0 allowed a for-
mer husband's suit on a promissory note made by the former wife. The
contract referred to a property division that the parties made before filing
the divorce action and gave rise to the construction that it was not the
complete agreement of the parties.61

B. Equitable Division

Effect of Prior Award. In Kelly v. Johnston,"2 the divorce decree
required the sale of certain realty with the spouses to divide the proceeds
according to percentages supplied by the court. The husband soon remar-
ried and sold the property, but he paid nothing to his former wife. He
then died. The second wife secured a year's support award, and the court
imposed a constructive trust on the interest of the first wife.' 3 The fraud
of the former husband was sufficient for equity to impose the trust.4

Classification of Property. Two cases resulted in new rules of law
regulating classification of property as marital or separate for purposes of
equitable division.55 In Dees v. Dees,"" the supreme court approved the
"analytical approach" for classification of the elements of a workers' com-

46. See infra text accompanying notes 47-51.
47. 186 Ga. App. 530, 367 S.E.2d 825 (1988).
48. Id. at 530, 367 S.E.2d at 826.
49. Id.
50. 190 Ga. App. 283, 378 S.E.2d 707 (1989).
51. Id. at 284, 378 S.E.2d at 708.
52. 258 Ga. 660, 373 S.E.2d 7 (1988).
53. Id. at 660-61, 373 S.E.2d at 8.
54. Id.
55. See infra text accompanying notes 62-76.
56. 259 Ga. 177, 377 S.E.2d 845 (1989).
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pensation award as marital or separate property.17 Under this approach,
the timing of the acquisition gives way to the award's purpose. The court
endorsed a Florida decision"' that separated damage awards into three
distinct components: (1) pain and suffering; (2) lost wages, lost earning
capacity, and medical and hospital expenses; and (3) loss of consortium. 9

The court considered compensation for the first and third components as
separate property of the spouse who received the award.s The court,
however, considered compensation for the second component as marital
property. 1

In Thomas v. Thomas, 2 the supreme court adopted the "source of
funds" rule to aid in classifying property that a spouse acquired as sepa-
rate property but maintained and partially paid for with marital funds. s

The court found the rule to be "consistent with the purpose behind the
doctrine of equitable division of property. This purpose is to assure that
property accumulated during the marriage be fairly distributed between
the parties while at the same time preserving separate property for the
benefit of the spouse to whom it belongs.""

The court's problem in Thomas was apportioning the appreciation in
value of a house that the wife had purchased before marriage with a down
payment and a mortgage." After marriage, the use of separate and mari-
tal funds reduced the mortgage balance. The marital portion of the total
equity contribution, down payment plus the reduction in the loan bal-
ance, was seven percent." The court multiplied that figure by the appre-
ciation in value of the house to determine the marital property portion of
the appreciation subject to equitable division.67 The court rejected a Hal-
pern argument" because there was no evidence that anything other than
outside market forces caused the appreciation." The court further stated

57. Id. at 178, 377 S.E.2d at 847. The court noted that it had previously applied this
approach to personal injury awards in Campbell v. Campbell, 255 Ga. 461, 339 S.E.2d 591
(1986). 259 Ga. at 178, 377 S.E.2d at 847.

58. Weisfield v. Weisfield, 513 So. 2d 1278 (Fla. App. 3d Dist. 1987).
59. 259 Ga. at 177-78, 377 S.E.2d at 846-47 (citing Weisfield, 513 So. 2d at 1278).
60. Id. at 178, 377 S.E.2d at 846.
61. Id.
62. 259 Ga. 73, 377 S.E.2d 666 (1989).
63. Id. at 73, 377 S.E.2d at 667.
64. Id. at 77, 377 S.E.2d at 670 (footnote omitted).
65. Id. at 73-74, 377 S.E.2d at 667-68.
66. Id. at 74-76, 377 S.E.2d at 668-69.
67. Id. The husband conceded that all equity other than the appreciation was the wife's

property. In a footnote the court, however, observed that if there had been no appreciation,
the marital portion of the loan principal reduction would be marital property for equitable
division purposes. Id. at 75 n.2, 377 S.E.2d at 669 n.2.

68. See Halpern v. Halpern, 256 Ga. 639, 352 S.E.2d 753 (1987).
69. 259 Ga. at 77-78, 377 S.E.2d at 670.

1989]
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in a footnote that "[c]ontributions to value by either the titled spouse or
the marital unit may well be something other than money, which suggests
that the division need not be made with mathematical certainty." 0

The jury in Sapp v. Sapp awarded the wife an insurance policy on
the husband's life as equitable division, required the husband to clear the
policy of any debt, and to pay the policy premiums. 7 The verdict also
required the husband to pay the wife's hospitalization insurance for the
rest of her natural life as part of the equitable division.7" The trial court's
judgment provided that the husband must pay the premiums on both
policies even after the wife's remarriage, or alternatively, he must pay the
premiums on the life insurance policy even after her death.74 Because the
premium payment obligations were for an indefinite duration, the su-
preme court held that the payments constituted alimony.75 The court also
directed a new trial since the revision of the verdict materially altered the
jury's allocation of resources between the parties. 6

Award of Separate Property. In Yates v. Yates,77 the court held
that an award of the husband's separate property to the wife was error
and reversed the award.76 The error was not rendered harmless because
the trial court had the authority to award separate property as alimony:

To hold that a trial court may disregard the separate and marital prop-
erty dichotomy in awarding equitable property division, on the basis that
the court can, if it chooses, award the same separate property as alimony,
would erode the distinctions between separate and marital property and
between equitable division and alimony. We decline to so hold . . .7

III. CHILD CUSTODY AND VISITATION

A. Jurisdiction and Venue in Modification Cases

Three cases addressed the rather confusing array of rules governing
venue and jurisdiction of child custody and visitation modification cases

70. Id. at 77 n.4, 377 S.E.2d at 670 n.4.
71. 259 Ga. 238, 378 S.E.2d 674 (1989).
72. Id. at 239, 378 S.E.2d at 675.
73. Id.
74. Id.
75. Id. at 240, 378 S.E.2d at 676.
76. Id. at 241, 378 S.E.2d at 676. See also Stone v. Stone, 258 Ga. 716, 373 S.E.2d 627

(1988).
77. 259 Ga. 131, 377 S.E.2d 677 (1989).
78. Id. at 132, 377 S.E.2d at 678.
79. Id. Cf. Thomas v. Thomas, 259 Ga. 73, 377 S.E.2d 666 (1989).

166 [Vol. 41
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during the survey year. 0 In Bennett v. Wood,s the noncustodian filed a
motion to modify visitation rights in the county in which he resided and
in which the court had adjudicated a prior visitation modification based
on a petition filed by the custodian."2 The trial court denied the custo-
dian's motion to dismiss, which she brought on the grounds that venue
was improper because she resided in a different county. 3 The Georgia
Court of Appeals reversed and held that the action must be brought in
the county of the custodian's residence.8 4

In reaching its decision, the appellate court reconciled an apparent con-
flict between O.C.G.A. § 19-9-23(a) 5 and the identical provisions of
O.C.G.A. §§ 19-9-1(b) and 19-9-3(b)." The latter two sections permit
modification on motion while the former section requires a new action in
the county of the legal custodian's residence.87

The court found the venue requirement to be constitutionally man-
dated and necessary" to effectuate the intent of the Child Custody Intra-
state Jurisdiction Act.89 If jurisdiction and venue are otherwise proper in
a modification action, then the provisions of sections 19-9-1(b) and 19-9-
3(b) that permit the use of a motion are applicable. In the case at bar, the

80. See infra text accompanying notes 81-101.
81. 188 Ga. App. 630, 373 S.E.2d 645 (1988).
82. Id. at 630, 373 S.E.2d at 645.
83. Id.
84. Id. at 631, 373 S.E.2d at 646.
85. O.C.G.A. § 19-9-23(a) (Supp. 1989) provides:

Except as otherwise provided in this Code Section, after a court has determined
who is to be the legal custodian of a child, any complaint seeking to obtain a
change of legal custody of the child shall be brought as a separate action in the
county of residence of the legal custodian of the child.

O.C.G.A. § 19-9-2 (1982) defines custody to include visitation rights.
86. 188 Ga. App. at 631, 373 S.E.2d at 646. O.C.G.A. §§ 19-9-1(b) & 19-9-3(b) (Supp.

1989) provide:
In any case in which a judgment awarding the custody of a minor has been en-
tered, on the motion of any party or on the motion of the court, that portion of
the judgment effecting visitation rights between the parties and their minor chil-
dren may be subject to review and modification or alteration without the necessity
of any showing of a change in any material conditions and circumstances of either
party or the minor, provided that the review and modification or alteration shall
not be had more often than once in each two-year period following the date of
entry of the judgment. However, this subsection shall not limit or restrict the
power of the court to enter a judgment relating to the custody of a minor in any
new proceeding based upon a showing of a change in any material conditions or
circumstances of a party or the minor.

87. 188 Ga. App. at 632, 373 S.E.2d at 646 (citing O.C.G.A. §} 19-9-23(a), -1(b), -3(b)
(Supp. 1989)).

88. Id.
89. 1978 Ga. Laws 1957 (codified as amended at O.C.G.A. §§ 19-9-20 to -24 (1982 &

Supp. 1989)).
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entry of a final judgment terminated the prior modification action, the
noncustodian filed the motion out of term, and the custodian did not re-
side in the forum county." Therefore, it was error to entertain the modifi-
cation action."1

Hammontree v. Hammontree" involved the noncustodian's counter-
claim for modification of custody brought in the county of the custodian's
residence in response to her motion for contempt for nonpayment of child
support.'3 Reversing the trial court's modification order, the Georgia
Court of Appeals relied on O.C.G.A. § 19-9-23 and cases cited in the opin-
ion in holding that a custody modification action was not cognizable by
way of counterclaim to a motion for contempt for nonpayment of child
support." The court of appeals distinguished Buckholts v. Buckholts:"

That case stands for the proposition that where one party files a petition
to modify a divorce decree, then the responding party may raise the issue
of the plaintiff's contempt of the original order, even if the petition for
modification is brought in a different county from that issuing the origi-
nal decree."

In Graves v. Graves,'7 the custodian brought an action for child sup-
port and modification of the visitation rights of the noncustodian in the
county of the latter's residence."s Defendant counterclaimed for modifica-
tion of custody and prevailed on that claim in the trial court."9 The court
of appeals reversed, however, on the authority of Jones v. Jones,100 and
directed that defendant must bring his counterclaim for custody modifi-
cation as a separate action in the county of the residence of the custodial
parent.101

90. 188 Ga. App. at 632, 373 S.E.2d at 646.
91. Id. Cf. Davis v. Davis, No. 46407 slip op. (Ga. Ct. App. Apr. 6, 1989).
92. 186 Ga. App. 819, 368 S.E.2d 576 (1988).
93. Id. at 820, 368 S.E.2d at 577.
94. Id. at 821, 368 S.E.2d at 577-78 (citing O.C.G.A. § 19-9-23 (1982); Word v. Word,

236 Ga. 100, 222 S.E.2d 382 (1976); Culpepper v. Brewer, 242 Ga. 210, 248 S.E.2d 619
(1978); McNeal v. McNeal, 233 Ga. 836, 213 S.E.2d 845 (1975); Davis v. Davis, 230 Ga. 33,
195 S.E.2d 440 (1973)).

95. 251 Ga. 58, 302 S.E.2d 676 (1983).
96. 186 Ga. App. at 821, 368 S.E.2d at 578.
97. 186 Ga. App. 140, 366 S.E.2d 809 (1988).
98. Id. at 140, 366 S.E.2d at 809.
99. Id. at 140-41, 366 S.E.2d at 809.

100. 178 Ga. App. 794, 344 S.E.2d 677 (1986), af'd, 256 Ga. 742, 352 S.E.2d 754 (1987).
101. 186 Ga. App. at 141-42, 366 S.E.2d at 809-10 (citing Jones, 256 Ga. at 742, 352

S.E.2d at 754).
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B. Uniform Child Custody Jurisdiction Act (UCCJA)-Forum non
Conveniens

A Georgia trial court transferred a visitation dispute to another juris-
diction in Jordan v. Arnold. The court of appeals refused to hold the
transfer an abuse of discretion under O.C.G.A. § 19-9-47(a), 3 even
though jurisdiction was proper in the State of Georgia.' 04 Noting that the
five factors set forth in O.C.G.A. § 19-9-47(c)10 5 favored the other forum,
the appellate court held:

Texas has been the home state of the child and the custodial parent for
over three years. The minor child was enrolled in school in Texas. The
child has been a patient in a mental health facility and has been treated
by several mental health practitioners there. The mother's move to
Texas was precipitated by her remarriage, and there is no evidence of
record to suggest that the move was made in an attempt to deny the
father the exercise of his visitation rights. The mother apparently in-
tends to stay in Texas. The parties have not agreed on another forum.'"

C. Effect of Sexual Conduct on Custody

In Livesay v. Hilley,10 7 the court of appeals held that the custodian's
mere cohabitation with a man to whom she was not married for approxi-
mately two months was insufficient to prove changed conditions substan-

102. 190 Ga. App. 8, 378 S.E.2d 139 (1989).
103. O.C.G.A. § 19-9-47(a) (1982) provides:

A court which has jurisdiction under this article to make an initial or modification
decree may decline to exercise its jurisdiction any time before making a decree, if
it finds that it is an inconvenient forum to make a custody determination under
the circumstances of the case and that a court of another state is a more appropri-
ate forum.

104. 190 Ga. App. at 10-11, 378 S.E.2d at 141-42.
105. O.C.G.A. § 19-9-47(c) (1982) provides:

In determining if it is an inconvenient forum, the court shall consider if it is in the
interest of the child that another state assume jurisdiction. For this purpose it
may take into account the following factors, among others:

(1) If another state is or recently was the child's home state;
(2) If another state has a closer connection with the child and his family

or with the child and one or more of the contestants;
(3) If substantial evidence concerning the child's present or future care,

protection, training, and personal relationships is more readily available in
another state;

(4) If the parties have agreed on another forum which is no less appropri-
ate; and

(5) If the exercise of jurisdiction by a court of this state would contravene
any of the purposes stated in Code Section 19-9-41.

106. 190 Ga. App. at 11, 378 S.E.2d at 142.
107. 190 Ga. App. 655, 379 S.E.2d 557 (1989).
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tially affecting the interest and welfare of the child.1"s Although the
mother had married her live-in before the hearing, the trial court ex-
pressly found that the prior living arrangement adversely affected the
child.10' On review, the appellate court found that the evidence of the
child's behavior did not show that it was related in any way to the man
residing in the mother's home and reversed the modification order.1

The adulterous conduct of the mother, whom the court had found
equally as fit as the father to raise the child, lead the trial court to award
custody of the child to the father in Mock v. Mock"' on the authority of
O.C.G.A. § 19-9-1(a).1 2 In reversing, the supreme court held: "[w]hile the
trial court may consider the conduct of the parties on the issue of cus-
tody, the court ultimately must decide the custody question based on the
best interest of the child."'" 3

IV. PROCEDURE AND EVIDENCE IN DIVORCE AND ALIMONY CASES

The Georgia Supreme Court during the survey period ruled on proce-
dural and evidentiary issues of significance in six separate divorce and
alimony cases."' Picking up where Tibbs v. Tibbs"" left off, the supreme
court in McAlpine v. Leveille". held that financial affidavits "which are
in substantial compliance with the form suggested by Uniform Superior
Court Rule 24.2 are admissible."' " According to the supreme court, such
affidavits did not violate the "continuing witness" rule, but the court did
not decide "whether such affidavits are always admissible."' 8

After holding that the trial court erred by excluding the affidavits on

108. Id. at 656, 379 S.E.2d at 559.
109. Id., 379 S.E.2d at 558.
110. Id. at 657, 379 S.E.2d at 559.
111. 258 Ga. 407, 369 S.E.2d 255 (1988).
112. O.C.G.A. § 19-9-1(a) (Supp. 1989) provides in pertinent part: "In all cases in which

a divorce is granted, the party not in default shall be entitled to the custody of the minor
children of the marriage."

113. 258 Ga. at 407, 369 S.E.2d at 255 (citation omitted).
114. See infra text accompanying notes 116-47.
115. 257 Ga. 370, 359 S.E.2d 674 (1987).
116. 258 Ga. 422, 369 S.E.2d 907 (1988).
117. Id. at 423, 369 S.E.2d at 908 (citing GA. UNIF. SUPER. CT. R. 24.2 (1988)).
118. Id. The "continuing witness" rule is

based on the notion that written testimony is heard by the jury when read from
the witness stand just as oral testimony is heard when given from the witness
stand. But, it is unfair and places undue emphasis on written testimony for the
writing to go out with the jury to be read again during deliberations, while oral
testimony is received but once.

Id. (quoting Tibbs, 257 Ga. at 370-71, 359 S.E.2d at 675). See also Thomason v. Genuine
Parts Co., 156 Ga. App. 599, 275 S.E.2d 159 (1980).
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the "continuing witness" ground, the court found that the error did not
warrant a new trial "as the information contained in them was substan-
tially submitted to the jury through the parties' testimonies."' 1" Perhaps,
this toothless rule is explained by the fact that McAlpine was tried before
the court decided Tibbs. Even if that assumption is correct, however, the
opinion bypasses the heart of Rule 24.2,"1 which is to ensure the coherent
and complete presentation of economic facts that are critical to the trial
decision. A typical trial in a divorce action bombards the jury with num-
bers that the jurors probably cannot hear and assimilate without docu-
mentary help. Since each party submits affidavits that are beneficial to
both parties, it makes sense to provide each juror with a reference copy
while counsel examines the affliant. To hold exclusion of the affidavit
harmless error when its contents were "substantially submitted" through
testimony is illogical if the primary aim of adjudication is to arrive at the
truth of the case.

On another evidentiary point, the supreme court shut the lascivious
content window that it left open in Ransom v. Ransom. 21 In Middleton v.
Middleton,1 22 the court held that the wife did not waive her "right to
privacy by engaging in conversations concerning an extramarital affair
and her intention to marry her paramour after the divorce.1 2 3 The fact
that the husband made the tapes while the parties were cohabitating and
the fact that neither party had filed a divorce action were of no
consequence:

There is no exception in the statute for illegal or immoral conversations
even if these conversations can be so characterized. Waiver of privacy
cannot be based on the content of the conversation, otherwise all crimi-
nal conversations would be admissible .... Although the wife was using
the family telephone, she was doing so with full expectations of privacy,
generally while the husband was not at home.'

The court, however, declined to reach the issue of whether the tape re-
cordings would be admissible for impeachment.1 25

119. Id.
120. GA. UNIF. SUPER. CT, R. 24.2 (1988).
121. 253 Ga. 656, 324 S.E.2d 437 (1985). The court held that certain tape recordings

made in violation of O.C.G.A. § 16-11-62 (1982) were inadmissible in a divorce trial, but left
open the possibility that obscene content of the recorded conversations might waive the
right of the speaker to object to admission of the recordings. 253 Ga. at 658-59, 324 S.E.2d
at 438-39.

122. 259 Ga. 41, 376 S.E.2d 368 (1989).
123. Id. at 41, 376 S.E.2d at 368-69,
124. Id., 376 S.E.2d at 369 (footnotes & citations omitted).
125. Id.
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The supreme court remanded Stone v. Stone 26 for a new trial. The
lower court had awarded $8,000 in attorney fees to the wife after correctly
invalidating the portion of a jury verdict that ordered the parties to pay
their own court costs and attorney fees.1 2 7 The court assumed that the
jury allocated resources between the parties with the expectation that the
parties would pay their own litigation costs. 28 Accordingly, the trial
court's award changed the substance of the verdict.129

In Henderson v. Henderson,2 the court ruled that it is error for the
trial court at a temporary hearing in a divorce action to make a final ad-
judication of property rights or to foreclose a jury determination of the
existence of a common law marriage. 1 3 When the court held a temporary
hearing in Henderson, twenty-three days remained before defendant was
required to file an answer.2 2 Moreover, both parties had filed timely jury
demands that they had not withdrawn.1 33

In Calhoun v. Somogyi,' 2 4 the court of appeals addressed jurisdiction
under the Georgia Long Arm Statute23 and application of the doctrine of
res judicata.' 32 The parties had operated a business in the State of Geor-
gia from 1983 until 1985, filed joint state and federal income tax returns
for the 1984 tax year, and incurred normal household expenses. In 1985,
the wife moved to California and established residence there. Prior to her
relocation, the wife allegedly agreed orally with the husband to pay one-
half of the marital indebtedness in the event that they dissolved the mar-
riage.1 37 In 1986, the husband, acting pro se, obtained an uncontested di-
vorce, but the "decree was wholly silent as to any settlement other than
the dissolution of the marital bond. '" s In 1987, the husband sued to en-
force the oral agreement.12 ' The trial court granted the wife's motion to
dismiss on grounds that the decree was res judicata with respect to mari-
tal obligations and that it lacked in personam jurisdiction over defend-
ant.1 4 0 The appellate court reversed on both points."

126. 258 Ga. 716, 373 S.E.2d 627 (1988).
127. Id. at 717, 373 S.E.2d at 627.
128. Id.
129. Id.
130. 258 Ga. 205, 367 S.E.2d 40 (1988).
131. Id. at 206, 367 S.E.2d at 41.
132. Id.
133. Id.
134. 190 Ga. App. 502, 379 S.E.2d 595 (1989).
135. 1966 Ga. Laws 343 (codified as amended at O.C.G.A. §§ 9-10-90 to -94 (Supp.

1989)).
136. 190 Ga. App. at 503, 379 S.E.2d at 596-97 (citing O.C.G.A. § 9-10-91 (Supp. 1989)).
137. Id. at 502-03, 379 S.E.2d at 596.
138. Id. at 503, 379 S.E.2d at 596.
139. Id.
140. Id., 379 S.E.2d at 596-97.
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Jurisdiction was asserted validly under the Long Arm Statute4 ' be-
cause defendant had conducted business activities in Georgia that gave
rise to the obligations plaintiff sought to enforce.'"" The decree was not
res judicata with respect to marital obligations because those obligations
were not placed in issue and were not actually, or by necessary implica-
tion, decided in the divorce proceedings.' 4

Finally, in Miller v. Miller,"4 the supreme court held that a plaintiff
wife in a divorce case has the burden of proof to rebut the husband's
denial of paternity."" The statutory presumption of legitimacy of chil-
dren born during wedlock does not shift the burden to the defendant
husband."

47

V. ENFORCEMENT

In Boyd v. Boyd," 8 the court of appeals held that a lump sum payment
the former husband owed to the former wife was equitable division and
not alimony. 4

0 Therefore, only twenty-five percent of the debtor's weekly
disposable earnings was subject to garnishment.' 50 In Hancock v. Coley, 5'
the supreme court held that refusal of a custodian to permit exercise of
visitation rights authorizes the trial court to refuse to enforce child sup-
port provisions of the divorce decree.1'8

VI. ETHIcS-DISQUALIFICATION OF COUNSEL

In Jones v. Jones,' 8 a divided supreme court reversed the trial court's
grant of a motion to disqualify counsel brought on the sole ground that
the attorneys for the spouses in a divorce action were married to one an-
other.'" Since the trial court found "no evidence of impropriety or
breaches of confidence by either" attorney, it was error to disqualify
counsel "based on the appearance of impropriety which attached to their

141. Id.
142. O.C.G.A. § 9-10-91 (Supp. 1989).
143. 190 Ga. App. at 503-04, 379 S.E.2d at 597.
144. Id.
145. 258 Ga. 168, 366 S.E.2d 682 (1988).
146. Id. at 170, 366 S.E.2d at 683.
147. Id. See O.C.G.A. § 19-7-20 (Supp. 1989).
148. 191 Ga. App. 718, 382 S.E.2d 730 (1989).
149. Id. at 720, 382 S.E.2d at 732.
150. Id. See also O.C.G.A. § 18-4-20(f) (1989).
151. 258 Ga. 291, 368 S.E.2d 735 (1988).
152. Id. at 292, 368 S.E.2d 736-37.
153. 258 Ga. 353, 369 S.E.2d 478 (1988).
154. Id. at 354, 369 S.E.2d at 479.
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marital status." 165 The court announced its intention to consider adoption
of the American Bar Association Model Rules of Professional Conduct,
Rule Number 1.8(i). 156

155. Id. at 355, 369 S.E.2d at 479-80.
156. Id., 369 S.E.2d at 480. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.8(i) (1980)

provides: "A lawyer related to another lawyer as parent, child, sibling or spouse shall not
represent a client in a representation directly adverse to a person who the lawyer knows is
represented by the other lawyer except upon consent by the client after consultation regard-
ing the representation."
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