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Freedom of Religion Doesn't Mean Freedom
From All Taxes: A Study of Jimmy

Swaggart Ministries v. Board of Equalization
of California

I. INTRODUCTION

In Jimmy Swaggart Ministries v. Board of Equalization,' the United
States Supreme Court held the imposition of California's generally appli-
cable sales and use tax on appellant religious organization did not violate
the religion clauses of the first amendment.2 The Supreme Court ex-
amined the tax under the free exercise and establishment clauses8 of the
United States Constitution and unanimously found the tax constitu-
tional.' The Court held that such a neutral and generally applicable sales
and use tax is constitutional as applied to sales made by religious organi-
zations within the state as long as the tax is not a prior restraint on the
exercise of religious beliefs and does not effectively prevent a religious
organization from exercising its beliefs.'

This Casenote begins with a brief historical development of the religion
clauses and their application to taxes on religious organizations. Next, it
examines the facts and procedural history of Jimmy Swaggart Ministries.

1. 110 S. Ct. 688 (1990).
2. Id. at 693-99.
3. U.S. CONST. amend. I.
4. 110 S. Ct. at 693-99.
5. Id.
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The details of the Court's opinion follow, and the Casenote concludes
with an analysis of the Supreme Court's decision.

II. HISTORY OF THE RELIGIOUS CLAUSES

The first amendment of the United States Constitution states, in part,
that "Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof."6 The Supreme Court has made
the free exercise and establishment clauses applicable to the states
through the fourteenth amendment.7 The two clauses require separate
and independent analyses. "The free exercise inquiry asks whether gov-
ernment has placed a substantial burden on the observation of a central
religious belief or practice and, if so, whether a compelling governmental
interest justifies the burden." s The typical establishment clause inquiry
involves the following three-part test: "First, the statute must have a sec-
ular legislative purpose; second, its principal or primary effect must be
one that neither advances nor inhibits religion ...; finally, the statute
must not foster 'an excessive government entanglement with religion.'"

Although the Court had not decided a case involving a tax identical to
the generally applicable sales and use tax found in Jimmy Swaggart Min-
istries, the Court had ruled on the constitutionality of other forms of
taxes. In Murdock v. Pennsylvania,0 the Court looked at a city ordinance
"which as construed and applied require[d] religious colporteurs to pay a
license tax as a condition to the pursuit of their activities."11 The govern-
ment had convicted Jehovah's Witnesses for going door to door in the city
handing out literature and "soliciting people to 'purchase' certain reli-
gious books and pamphlets" without a license.12 The Court invalidated
the license tax as contrary to the first amendment, stating: "It is a flat
license tax levied and collected as a condition to the pursuit of activities
whose enjoyment is guaranteed by the first amendment. Accordingly, it

6. U.S: CONsT. amend. I.
7. See Murdock v. Pennsylvania, 319 U.S. 105, 108 (1943); Everson v. Board of Educ.,

330 U.S. 1, 8 (1947).,
8. Hernandez v. Commissioner, 109 S. Ct. 2136, 2148 (1989) (citing Hobbie v. Unem-

ployment Appeals Comm'n, 480 U.S. 136, 139-46 (1987); Thomas v. Review Bd., 450 U.S.
707, 717-19 (1981); Wisconsin v. Yoder, 406 U.S. 205, 220-21 (1972)).

9. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971) (quoting Walz v. Tax Comm'n, 397
U.S. 664, 674 (1970)). For the history and development of the religious clauses, see generally
Laycock, A Survey of Religious Liberty in the United States, 47 OHIO ST. L.J. 409 (1986);
Marshall & Blomgren, Regulating Religious Organizations Under the Establishment
Clause, 47 OHIO ST. L.J. 293 (1986).

10. 319 U.S. 105 (1943).
11. Id. at 110.
12. Id. at 106.
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restrains in advance those constitutional liberties of press and religion
and inevitably tends to suppress their exercise."13 The Court has consist-
ently held such flat license taxes unconstitutional as violative of the free
exercise clause.14

Another series of relevant cases involves the constitutionality of tax ex-
emptions or deductions for religious organizations. In Walz v. Tax Com-
mission,15 a 1970 case, the Supreme Court upheld a portion of the New
York Constitution that included churches in a broad property tax exemp-
tion for charitable organizations generally.16 Just last year, however, the
Court in Texas Monthly, Inc. v. Bullock17 held unconstitutional a Texas
law exempting from its sales tax "[p]eriodicals that are published or dis-
tributed by a religious faith and that consist wholly of writings promul-
gating the teaching of the faith and books that consist wholly of writings
sacred to a religious faith."1 s The Court stated that the exemption clause,
which was "confined exclusively to publications advancing the tenets of a
religious faith," violated the establishment clause of the Constitution.19

The Court distinguished the Texas exemption from the exemption upheld
in Walz. Specifically, the Court noted that the Walz exemption "ex-
tend[ed] to a large number of nonreligious organizations that ostensibly
served an expressly articulated secular objective that religious groups
could reasonably be thought to advance as well . . . ."2 This was not
true with the Texas exemption. The Court found it to be "targeted at
writings that promulgate the teachings of religious faiths," a nonsecular
objective." The Court also stated that the free exercise clause, in addition
to the establishment clause, did not prevent Texas from withdrawing its
exemption for religious publications." It went as far as to reject certain
dicta in Murdock that could be read "to suggest that the States and the
Federal Government may never tax the sale of religious or other publica-
tions."23 A state's refusal to grant a tax exemption "does not offend the
free exercise clause when it does not prevent those groups 'from observing

13. Id. at 114.
14. See, e.g., Follett v. McCormick, 321 U.S. 573 (1944) (invalidating a license, or occu-

pation, tax that required all booksellers, including local evangelists, to pay such tax before
they engaged in the business).

15. 397 U.S. 664 (1970).
16. Id. at 666-67.
17. 109 S. Ct. 890 (1989).
18. Id. at 894 (citing TEx. TAx CODE ANN. § 151.312 (1982)).
19. Id.
20. Id. at 900 n.5.
21. Id. at 900 (emphasis in original).
22. Id. at 903.
23. Id. at 904.
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their religious tenets.' ,,24 This was a big step for the Court since
"[cjhurches have traditionally been tax exempt, and there has been little
constitutional litigation about that exemption."' 2

Finally, in Hernandez v. Commissioner,2 another 1989 case, the Su-
preme Court set out a standard to determine when government regulatory
interaction violates the establishment clause.27 Hernandez did not involve
a tax, but a charitable contribution exemption for "payments made to
branch churches of the Church of Scientology in order to receive services
known as 'auditing' and 'training.' "21 The Court's holding is relevant to
this Casenote, however, because it sets out one standard the Court used
in Jimmy Swaggart Ministries to determine if the tax therein violated
the entanglement prong of the establishment clause." In Hernandez, the
Court stated that "routine regulatory interaction which involves no in-
quiries into religious doctrine, . . . no delegation of state power to a reli-
gious body, . .. and no 'detailed monitoring and close administrative
contact' between secular and religious bodies, . . . does not of itself vio-
late the nonentanglement command." 0 All of the above casesplay a role
in the Court's ultimate decision in Jimmy Swaggart Ministries.

III. THE FACTS Op Jimmy Swaggart Ministries

California's generally applicable sales and use tax law required "retail-
ers to pay a sales tax '[f]or the privilege of selling tangible personal prop-
erty at retail.' "81 The retailer was to collect the use tax, a complement to
the sales tax, at the time of the sale.2 The law imposed the use tax on the
purchaser for "the storage, use, or other consumption in this state of tan-
gible personal property purchased from any retailer . . . [at] . . . the
same rate as the sales tax (6 percent)."88 California did not exempt reli-
gious organizations from this tax."

Appellant Jimmy Swaggart Ministries, Inc. was a nonprofit corporation
incorporated in Louisiana "for the purpose of establishing and maintain-

24. Id. at 905 (quoting Bob Jones Univ. v. United States, 461 U.S. 574, 603-04 (1983)).
25. Laycock, supra note 9, at 440.
26. 109 S. Ct. 2136 (1989).
27. Id. at 2147.
28. Id. at 2140-41.
29. 110 S. Ct. at 698.
30. 109 S. Ct. at 2147 (citations omitted).
31. 110 S. Ct. at 691 (quoting CAL. Rnv. & TAx. CoD ANN. § 6051 (West 1987)).
32. Id. (citing CAL. REv. & TAx. CODE ANN. §j 6202-6206 (West 1987)).
33. Id. (citing CAL. REv. & TAx. CODE ANN. §§ 6201-6202 (West 1987)).
34. Id. The only exemption available for religious organizations under the statute was a

limited one applicable to the serving of meals. Id.
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ing an evangelistic outreach for the worship of Almighty God. 883 During
the years 1974 through 1981, appellant led twenty-three "evangelistic cru-
sades" in the State of California. 6 During this time, it received $240,560
for the sale of merchandise at these crusades.37 Appellant also offered
items for sale through an order form in its monthly magazine, "The
Evangelist," and through various radio and television broadcasts. During
the relevant years, appellant received $1,702,942 for mail order sales. The
merchandise sold included "merchandise with specific religious con-
tent-bibles, bible study manuals, printed sermons and collections of ser-
mons, audiocassette tapes of sermons, religious books and pamphlets, and
religious music in the form of songbooks, tapes, and records. 88s

In 1980 the Board of Equalization of California informed appellant that
its sales of religious materials were not exempt from California's tax.
Under California law, appellant was required to register with the state
"as a seller to facilitate reporting and payment of the tax. ''83 Appellant
refused and claimed exemption under the first amendment. The Board
audited.appellant- in 1981 and notified it that it owed $166,145.10 in taxes
and penalties for its sales of religious materials in California for the pe-
riod of April 1, 1974 through December 31, 1981.40 Appellant continued to
claim exemption for is sales of religious items. It did not oppose tax lia-
bility for its sales of "nonreligious merchandise."'

4 At a subsequent hear-
ing on appeal, the Board adjusted the figure owing to $183,338.09.12 Ap-
pellant finally paid this amount and brought suit for a refund. After
losing its refund suit at the trial court and lower appellate court levels,
appellant made it to the Supreme Court. In a unanimous decision, the
Supreme Court affirmed the holding of the lower courts, that appellant
was not entitled to a refund of the tax, thus upholding the constitutional-
ity of California's tax.'8

35. Id.
36. Id. Appellant's crusades in California during the respective years lasted a total of 52

days. Id.
37. Id. at 692.
38. Id.
39. Id. (citing CAL. Rav. & TAX. CODE ANN. §§ 6066-6074 (West 1987 & Supp. 1989) (tax

registration requirements)).
40. Id. This amount represented $118,294.54 for taxes, $36,021.11 for interest, and

$11,892.45 for a penalty. Id.
41. Id. Specifically, appellant did not object to tax liability on the sale of items such as

"T-shirts with JSM logo, mugs, bowls, plates, replicas of crown of thorns, ark of the cove-
nant, Roman coin, candlesticks, Bible stand, pen and pencil sets, prints of religious scenes,
bud vase, and communion cups." Id.

42. Id. This new amount resulted when the Board deleted the penalty but redetermined
additional and accruing interest (for a total of $65,043.55 owing in interest). Id.

43. Id. at 701.
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IV. THE SUPREME COURT'S OPINION

Appellant Jimmy Swaggart Ministries, Inc. challenged the constitution-
ality of California's imposition of its generally applicable sales and use
tax on the organization's distribution of religious materials on three pri-
mary grounds: the free exercise clause, the establishment clause, and the
commerce and due process clauses." The first two grounds make up the
majority of the Court's opinion and deserve the brunt of this discussion.
Because the Court dismissed the last ground as being procedurally
barred,' this Casenoe will only deal cursorily with that claim.

A. Free Exercise Clause

Appellant's first ground of contention was that California's sales and
use tax violated the free exercise clause.4" The Court began its inquiry
into this issue with a brief history of the clause. It noted that "[a] regula-
tion neutral on its face may, in its application, nonetheless offend the
constitutional requirement for governmental neutrality if it unduly bur-
dens the free exercise of religion.' 47 The Court then cited its recent deci-
sion in Hernandez, in which it held the free exercise clause requires a
court to ask "whether government has placed a substantial burden on the
observation of a central religious belief or practice and, if so, whether a
compelling governmental interest justifies the burden.'4

The Court next rejected appellant's reliance on an "expansive reading
of" two prior Supreme Court decisions.4 Appellant's primary contention
was that Murdock v. Pennsylvania"0 and Follett v. McCormick" stand
"for the proposition that a State may not impose a sales or use tax on the
evangelical distribution of religious material by a religious organiza-
tion."'" Appellant tried to establish the similarity between the burden
that the California tax imposed on its organization and the burdens the
two taxes struck down previously by the Court imposed on the evangelists
in those cases. The Court, however, disposed of this argument by noting
the differences in the nature of the challenged taxes."

44. Id. at 693-701.
45. Id. at 700.
46. Id. at 693.
47. Id. (quoting Wisconsin v. Yoder, 406 U.S. 205, 220 (1972)).
48. Id. (quoting Hernandez v. Commissioner, 109 S. Ct. 2136, 2148 (1989)).
49. Id.
50. 319 U.S. 105 (1943).
51. 321 U.S. 573 (1944).
52. 110 S. Ct. at 693.
53. Id. at 694.
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The tax in Murdock was "a license tax-a flat tax imposed on the exer-
cise of a privilege granted by the Bill of Rights.' The government had
convicted Jehovah's Witnesses for "soliciting and distributing religious
literature without a license." 0 Likewise, the tax struck down in Follett
was an occupation or license tax "that required all booksellers to pay a
flat fee to procure a license to sell books"' 6 and was held unconstitutional
when applied to "one who earns his livelihood as an evangelist or
preacher in his home town.1 7 Neither case involved a sales tax even re-
motely similar to the one in issue. In striking down the license taxes in
these early decisions, the Court stated that "[wie do not mean to say that
religious groups and the press are free from all financial burdens of gov-
ernment. .... 8

The Court also distinguished the early cases by noting that the statutes
therein "operated as prior restraints of constitutionally protected conduct
... "0 The Court reaffirmed its statement in Murdock that the flat li-
cense tax "restrains in advance those constitutional liberties of press and
religion and inevitably tends to suppress their exercise. " The Court con-
cluded that Murdock and Follett only help appellant by establishing that
"appellant's form of religious exercise has 'as high a claim to constitu-
tional protection as the more orthodox types [of evangelism] .... ."0
However, in this case, that constitutional protection does not insure free-
dom from California's sales and use tax.

The Court supported its interpretation of Murdock and Follett by ex-
amining several other of its prior decisions. The Court looked to its opin-
ion in Minneapolis Star & Tribune Co. v. Minnesota Commissioner of
Revenue,82 in which it struck down a "state use tax on ink and paper
products used in the production of periodic publications" as violative of
the first amendment.68 The Court noted that it "rejected the newspaper's
suggestion, premised on Murdock and Follett that a generally applicable
sales tax could not be applied to publications."' The Court again distin-
guished the taxes in Murdock and Follett as prior restraints of a first

54. Id. (quoting Murdock, 319 U.S. at 113).
55. Id. at 693.
56. Id. at 694.
57. Id. at 693-94.
58. Id. at 694 (quoting Murdock, 319 U.S. at 112).
59. Id. at 694.
60. Id. (quoting Murdock, 319 U.S. at 113-14).
61. Id. (quoting Murdock, 319 U.S. at 110).
62. 460 U.S. 575 (1983).
63. 110 S. Ct. at 695.
64. Id.
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amendment activity. The Court held that "nondiscriminatory taxes on
the receipts or income of newspapers would be permissible.""

The Court further emphasized appellant's "misplaced reliance on Mur-
dock and Follett"" by stating that a plurality of the Court last term in
Texas Monthly, Inc. v. Bullock" specifically "rejected the precise argu-
ment that appellant now makes: ''68

In Texas Monthly, Inc. v. Bullock, ... Justice Brennan, writing for
three Justices, held that a state sales tax exemption for religious publica-
tions violated the Establishment Clause .... In so concluding, the plu-
rality further held that the Free Exercise Clause did not prevent the
State from withdrawing its exemption, noting that '[t]o the extent our
opinions in Murdock and Follett, might be read ... to suggest that the
State and the Federal Government may never tax the sale of religious or
other publications, we reject those dicta.6

The Court noted that Justice Blackmun, in his concurrence in Texas
Monthly, agreed that the exemption in question violated the establish-
ment clause, but left open the question whether "the Free Exercise
Clause requires a tax exemption for the sale of religious literature by a
religious organization. '70 In its unanimous decision in Jimmy Swaggart
Ministries, the Court answered that question negatively "by limiting
Murdock and Follett to apply only whe[n] a fiat license tax operates as a
prior restraint on the free exercise of religious beliefs. "71 According to the
Court, California's sales and use tax is "not a flat tax, represents only a
small fraction of any retail sale, and applies neutrally to all retail sales of
tangible personal property made in California."'" It is "not a tax on the
right to disseminate religious information, ideas, or beliefs per se; rather,
it is a tax on the privilege of making retail sales of tangible personal prop-
erty and on the storage, use, or other consumption of tangible personal
property.' '8 The Court recognized that religious activity is not "being sin-
gled out for special burdensome treatment"' 4 since the tax applies to any
"in-state retail sales of tangible personal property," regardless of the
identity of the seller. Additionally, California's tax and registration re-
quirements are not "prior restraints" since: the state does not charge a

65. Id. (quoting Minneapolis Star & Tribune, 460 U.S. at 587 n.9).
66. Id. at 696.
67. 109 S. Ct. 890 (1989).
68. 110 S. Ct. at 695.
69. Id. (quoting Texas Monthly, 109 S. Ct. at 904).
70. Id. (quoting Texas Monthly, 109 S. Ct. at 907).
71. Id.
72. Id.
73. Id. at 695-96.
74. Id. at 696.
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fee for registering, the tax is due whether or not a seller preregisters, and
"the tax is not imposed as a precondition of disseminating the mes-
sage." The Court thus dismissed appellant's claim that Murdock and
Folett by themselves prohibit the imposition of a sales and use tax on
the distribution of religious material.""

The Court next noted that appellant's free exercise claim was "in sig-
nificant tension" with another decision it made last term.7 In Hernandez
v. Commissioner7 8 the Court held that "the Government's disallowance
of a tax deduction for religious 'auditing' and 'training' services did not
violate the Free Exercise Clause.""' In Jimmy Swaggert Ministries the
Court characterized the burden in Hernandez as deriving "solely from
the fact that, as a result of the deduction denial, adherents have less
money to gain access to such [religious] auditing and training sessions. 'so
The Court stated that, since appellant does not contend that paying the
tax violates its religious beliefs, the only burden on Jimmy Swaggart Min-
istries, Inc. is "the claimed reduction in income resulting from the pre-
sumably lower demand for appellant's wares (caused by the marginally
higher price) and from the costs associated with administering the tax."'
According to the Court, as it read Hernandez, this burden is not "consti-
tutionally significant."''s "[T]o the extent that imposition of a generally
applicable tax merely decreases the amount of money appellant has to
spend on its religious activities, any such burden is not constitutionally
significant." 's

Finally, the Court addressed and dismissed" appellant's reliance on
Sherbert v. Verner." According to the Court, Sherbert was inapplicable
because California had not "condition[ed] receipt of an important benefit
upon conduct proscribed by a religious faith, or ... denie[d] such a ben-
efit because of conduct mandated by religious belief. . . ."' The Court
stated that "[aippellant has never alleged that the mere act of paying the
tax, by itself, violates its sincere religious beliefs."87 Thus Sherbert was

75. Id.
76. Id. at 693.
77. Id. at 696.
78. 109 S. Ct. 2136 (1989).
79. Id. at 2149.
80. 110 S. Ct. at 696 (quoting Hernandez, 109 S. Ct. at 2149).
81. Id.
82. Id.
83. Id. (citations omitted).
84. Id. at 697.
85. 374 U.S. 398 (1963).
86. 110 S. Ct. at 697 (quoting Hobbie v. Unemployment Appeals Comm'n, 480 U.S. 136,

141 (1987)).
87. Id.
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no help to appellant. In dismissing appellant's claim that the California
tax violates the free exercise clause, the Court, however, did foresee that
another generally applicable sales and use tax with a "more onerous tax
rate ... might effectively choke off an adherent's religious practices." 8

The Court refused to state its view on whether such a tax would violate
the free exercise clause.8'

B. Establishment Clause

Appellant's second major contention was that the sales and use tax vio-
lated the establishment clause. 0 Appellant claimed that the tax ran afoul
of the "excessive entanglement" prong of the test set out in Lemon v.
Kurtzman,91 because "it fosters 'an excessive government entanglement
with religion.' "192 Appellant alleged that, already, the government had
subjected it to "on-site inspections of [its] evangelistic crusades, lengthy
on-site audits, examinations of [its] books and records, threats of criminal
prosecution, and layers of administrative and judicial proceedings."' s The
Court looked to Walz v. Tax Commission " to define "excessive entangle-
ment" as "'excessive' involvement between appellant and the State and
'continuing surveillance leading to an impermissible degree of entangle-
ment.' "" The Court then explained why it found no such excessive en-
tanglement between government and religion in this case.

First, the Court rejected appellant's allegation that "collection and pay-
ment of the sales. and use tax [will] impose severe accounting burdens on
it."' The Court pointed to the findings of the court of appeals that ap-
pellant "had a sophisticated accounting staff and had recently computer-
ized its accounting and that [appellant] in its own books and for purposes
of obtaining a federal income tax exemption segregated 'retail sales' and
'donations.' ",9

88. Id.
89. Id.
90. Id.
91. 403 U.S. 602 (1971).
92. 110 S. Ct. at 697 (quoting Lemon, 403 U.S. at 613). The other two prongs of the

Lemon test are "secular legislative purpose" and a primary effect that "neither advances nor
inhibits religion." 403 U.S. at 612. The Court in Jimmy Swaggart Ministries held that the
California sales and use tax met these two prongs. "[T]he very essence of such a tax is that
it is neutral and nondiscriminatory on questions of religious belief." 110 S. Ct. at 698.

93. 110 S. Ct. at 697.
94. 397 U.S. 664 (1970).
95. 110 S. Ct. at 698 (quoting Walz, 397 U.S. at 674-75).
96. Id.
97. Id. (quoting Jimmy Swaggart Ministries v. Board of Equalization, 204 Cal. App. 3d

1269, 1289, 250 Cal. Rptr. 891, 905 (1989)).
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Second, the Court stated that administrative recordkeeping burdens by
themselves "do not rise to a constitutionally significant level." ' Here the
Court cited Hernandez for the proposition that "routine regulatory inter-
action [such as application of neutral laws] which involves no inquiries
into religious doctrine,. . . and no 'detailed monitoring and close admin-
istrative contact' between secular and religious bodies, . . . does not of
itself violate the nonentanglement command."" The Court disagreed with
appellant's view that the tax law will require "the involvement of state
employees in, [or] on-site continuing inspection of, appellant's day-to-day
operations."100 The Court noted that the kinds of entanglement which it
has found to be violative of the establishment clause "have been far more
invasive than the level of contact created by the administration of neutral
tax laws."101

Finally, the Court attached great significance to the fact that the Cali-
fornia law "does not require the State to inquire into the religious content
of the items sold or the religious motivation for selling or purchasing the
items, because the materials are subject to the tax regardless of content
or motive."' 0 2 The state must only make the secular determination of
whether there was a sale or a use. Appellant contended that this process
may be troublesome for the state for two reasons. First, buyers of the
religious items often send donations along with their payments, and, sec-
ond, the organization sometimes gives away items or only requires a
"nominal payment." The Court, however, responded that donations can
be easily segregated from payments for goods purchased since appellant
uses "order forms" and "price lists. '

103 When the organization gives away
merchandise for free or for a nominal payment, the Court said that the
state will only have to decide whether that transfer "constitutes a 'sale,'"
again a secular determination. The Court concluded this part of its opin-
ion by attacking appellant's theory of what the sales and use tax law
should do: tax "nonreligious" activities but not "religious core" activities.
The Court noted that this theory "would require government to do pre-
cisely what appellant asserts the Religion Clauses prohibit: 'determine
which expenditures are religious and which are secular.' "104

98. Id.
99. Id. (citing Hernandez, 109 S. Ct. at 2136).

100. Id. at 699.
101. Id. Cf. Aguilar v. Felton, 473 U.S. 402, 414 (1985); Larkin v. Grendel's Den, Inc.,

459 U.S. 116, 126-27 (1982).
102. 110 S. Ct. at 699.
103. Id.
104. Id. (citing Lemon, 403 U.S. at 621-22).
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C. Commerce and Due Process Clauses

Appellant's final contention was that application of the use tax to its
sales of religious merchandise violated the commerce and due process
clauses "because, as an out-of-state distributor, it had an insufficient
'nexus' to the State.'' 0  The Court refused to decide the merits of this
claim since appellant failed to argue this issue in its original suit before
the Board of Equalization." 6 Both the trial court and court of appeals
had declined to rule on the nexus issue on this ground.107 Appellant had
asserted that California courts had the power "to hear claims 'involving
important questions of public policy' notwithstanding the parties' failure
to raise those claims before an administrative agency."108 The court of
appeals concluded that appellant's nexus claim did not raise such a ques-
tion.109 The Supreme Court stated that even if it was error for the lower
courts to refuse to rule on the nexus claim, "appellant has failed to sub-
stantiate any claim that the California courts in general apply this excep-
tion in an irregular, arbitrary, or inconsistent manner."110 Thus, after
stating that it expressed no opinion on the merits of appellant's final
claim, the Court affirmed the judgment of the California Court of
Appeal."'

V. ANALYSIS AND CONCLUSION

By the unanimity of its decision in Jimmy Swaggart Ministries,'" the
Court seems to have taken a final position on the constitutionality of the
government's imposition of taxes on the distribution of religious materials
by religious organizations. The Court will uphold such taxes as long as
they are not "flat license tax[es] operating as a prior restraint on the free
exercise of religious beliefs," they are generally applicable taxes which do
not single out religious items for taxation, and their tax rate is not so
"onerous" that they "effectively choke off an adherent's religious prac-
tices." s Obviously, a generally applicable sales and use tax on all retail
sales within a state, without an exemption for sales made by religious

105. Id. at 699-700.
106. Id. at 700. California law provides that a taxpayer may only bring suit for a tax

refund "on the grounds set forth in the claim [that the taxpayer originally filed with the
Board of Equalization]." Id. (citing CAL, Rav. & TAX. CODE ANN. § 6933 (West Supp. 1989)).

107. Id.
108. Id.
109. Id.
110. Id. at 701.
111. Id.
112. Id. at 691.
113. Id. at 693-99.
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organizations, will withstand the Court's constitutional scrutiny when it is
imposed on a religious organization such as appellant's.

The Court has reached the conclusion, through Jimmy Swaggart Min-
istries and the recent cases leading up to that decision, that this type of
government regulation is not the type that they desire to strike down as
violative of the religion clauses. This conclusion is evidenced in their 1989
decision in Texas Monthly, in which the Court actually struck down a
sales tax exemption for religious publications. 1' The Court seems to be
balancing the states' need for revenue with the practical effects of such a
tax on religious organizations. Using the vague tests the Court has estab-
lished over the past few years for determining what violates the religion
clauses, the Court rationalized its decision in Jimmy Swaggart Minis-
tries.11' Yet what seems to be at the heart of the decision is the Court's
belief that such a tax will not affect adversely, at least in any meaningful
way, appellant's practicing of its religious beliefs or goal of "maintaining
an evangelistic outreach for the worship of Almighty God." '

The Court noted that the only burden on appellant will be the "pre-
sumably lower demand for appellant's wares (caused by the marginally
higher price) and from the costs associated with administering the tax. 117

The Court dismissed this latter cost by pointing out appellant's sophisti-
cated and computerized accounting department. This process will be even
easier, according to the Court, since appellant already segregates retail
sales and donations in its own books.Ils Regarding the former burden, the
loss of a few sales of religious books and tapes of sermons is not, in the
Court's view, the type of injury the religion clauses are designed to pro-
tect against. Neither of these things should restrain appellant from con-
ducting its religious services and crusades, or significantly burden it in
these endeavors. The sales in issue are not appellant's sole source of in-
come. Appellant also receives donations, which the government does not
tax. 1 ' Moreover, the acts of collecting and paying the sales tax do not, by
themselves, violate appellant's "sincere religious beliefs."1 0 Appellant
simply wishes to avoid the hassle that all sellers of retail goods would like
to avoid-collecting and paying sales tax to the government.

Although the opinion did not mention it, the Court more than likely
considered the size and magnitude of the operations of Jimmy Swaggart
Ministries, Inc. in deciding that a sales tax would not constitutionally

114. 109 S. Ct. at 894.
115, 110 S. Ct. at 693-99.
116. Id. at 691.
117. Id. at 696.
118. Id. at 698.
119. Id. at 699.
120. Id. at 697.
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burden its free exercise of its religious beliefs. In the years in question,
1974 through 1981, appellant corporation raised nearly two million dollars
from its retail sales in California alone." 1 A six percent sales and use tax
could hardly be expected to "choke off" appellant's religious practices,1 2s
in light of the tremendous scope of its sales and other operations. As one
commentor wrote a few years before this case, "[tihe sheer magnitude of
corporate religion alone would explain why governmental regulators have
taken more than a casual interest. s128 For example, this writer noted that
in 1986, "[t]he Christian Broadcasting Network (CBN), begun in the
1960's, already ha[d] receipts from solicitations, sales, and other endeav-
ors that amount to 233 million dollars per year; its success is paralleled
by a host of other organizations riding the crest of television evangel-
ism.' ' 2s Thus, the possible sources of tax revenue for the states are tre-
mendous in this area.

The Court, however, did not cite appellant's size as a reason for its
decision. Thus, a reader of the opinion would assume that a tax such as
the one in California would be upheld as applied to all religious organiza-
tions, regardless of their size. Still, the Court seemed to say that there is a
point at which such a tax could impose so great a burden on an organiza-
tion's religious practices that the Court would hold it to violate the free
exercise clause.12 5 This is more likely to occur with a small organization,
rather than with a multi-million dollar enterprise such as Jimmy Swag-
gart Ministries, Inc. The Court, however, did not answer this question in
its opinion.

The effect of this decision could be a significant increase in revenue for
the states. A state now may constitutionally impose a neutral and gener-
ally applicable sales and use tax on sales of religious items made by reli-
gious organizations within the state if such a tax is not a prior restraint
on the exercise of religious beliefs and the burden of that tax is not so
great on the organization that it effectively prevents the religious organi-
zation from exercising its beliefs. At least, it appears that the Court will
uphold such a tax as applied to a large religious corporation which can
handle the burdens and costs associated with such a tax. The Supreme
Court has made up its mind that this particular kind of government regu-
lation of religious organizations violates neither the free exercise nor the
establishment clauses of the Constitution.

SUSAN L. DALTON

121. Id. at 692.
122. Id. at 697.
123. Marshall & Blomgren, supra note 9, at 316.
124. Id. at 317.
125. 110 S. Ct. at 697.

1494 [Vol. 41


