
Judicial Review of Zoning Ordinances in
Georgia: The Court's Role in Land Use

Planning

I. INTRODUCTION

Rapid population growth in Georgia in recent years has caused an in-
crease in zoning litigation. As a city grows, suburban neighborhoods lo-
cated on major thoroughfares become attractive prospects for commercial
development. The pressure for development often threatens the residen-
tial character of the immediate area surrounding such property. As eco-
nomic pressure to develop the property increases, one issue inevitably
arises: Whether the local ordinance restricting property to residential use
is obsolete. If a challenge to the ordinance is unsuccessful at the adminis-
trative level and enough money hangs in the balance, the ordinance is
often challenged on due process grounds. This Comment traces the his-
tory of the court's role in zoning, analyzes the court's current approach to
due process challenges of zoning ordinances and makes some suggestions
for change in this important but unclear area.

II. THE ORIGINS OF ZONING IN GEORGIA

The Georgia General Assembly granted the power to zone to the city of
Atlanta by amending its charter in 19211 (the "charter amendment"). The
charter amendment provided that the city could regulate property uses,
building heights, and lot dimensions.' The charter amendment required
the city to develop a comprehensive plan and pass zoning ordinances that
adhered to it.*

Five years after the charter amendment was enacted, the United States
Supreme Court held in Euclid v. Ambler Realty Co.4 that zoning was a
permissible exercise of police power.8 The Court did not render the deci-
sion in Euclid in time to ensure Atlanta's continued use of zoning. Nine
months before the decision in Euclid, the Georgia Supreme Court struck

1. 1921 Ga. Laws 665, §§ 1-A to 1-H.
2. Id. at § I-A.
3. Id. at § 1-C.
4. 272 U.S. 365 (1926).
5. Id. at 397.
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down the charter amendment on the grounds that it violated the due pro-
cess clauses of the United States and Georgia constitutions.' In Smith v.
City of Atlanta,7 the court asserted that only the judiciary was qualified
to determine whether legislative action was within the boundaries of the
police power, and any legislation delegating zoning power to local authori-
ties must be capable of withstanding judicial scrutiny in order to be
valid.8 "While the Legislature is the sole judge as to matters pertaining to
the policy, wisdom and expediency of statutes enacted under the police
law, the question as to whether, the particular legislation purporting to be
enacted in the exercise of the police power is really such, and whether
regulations prescribed by the Legislature are constitutional, are questions
for the judiciary."'9 The court concluded that the power to restrict land
use was not 'within the general assembly's police powers, and therefore,
the charter amendment was unconstitutional and void.10

Once the United States Supreme Court declared that zoning was a per-
missible use of police power,11 the general assembly, by constitutional
amendment, established its authority to delegate the power to zone to
cities with a population over 25,000."2 The general assembly then passed
enabling legislation pursuant to the amendment for each individual city
with the requisite population."s The court's attitude toward zoning made
this two step process necessary,."

The decision in Euclid and the amendment passed by the general as-
sembly" did not end the court's attempts to hinder the use of zoning in
Georgia. In 1936 the court struck down an enabling statute that granted
Glynn County the power to zone because the 1927 amendment only au-
thorized the general assembly to delegate the power to zone to municipal-
ities and not counties." The general assembly responded to the court's
decision by passing an amendment in 1937 which enabled it to grant the
power to zone to counties as well as municipalities.' 7

6. Smith v. City of Atlanta, 161 Ga. 769, 778, 132 S.E. 66, 70 (1926).
7. 161 Ga. 769, 132 S.E. 66 (1926). The court did not render the entire amendment

void. "[Only] so much of the act is authorized that ordinance, as makes it unlawful to erect
a store in a residential section set aside under the zoning law is unconstitutional and inva-
lid." Id. at 779, 132 S.E. at 70. However, by circumscribing Atlanta's zoning power in such a
manner the court's decision effectively destroyed it.

8. Id.
9. Id.

10. Id.
11. See Euclid, 272 U.S. at 365.
12. 1927 Ga. Laws 127, § I (amending GA. CONST. art. III, § 7).
13. 1937-38 Ga. Laws Extra Sess. 414, § I; 1939 Ga. Laws 403, § I.
14, 1927 Ga. Laws 128, § I.
15. 1927 Ga. Laws 127 (amending GA. CONST. art. III, § 7).
16. Commissioner of Glynn County v. Cate, 183 Ga. 111, 187 S.E. 636 (1936).
17. 1937 Ga. Laws 1135, § I (amending GA. CONST. art. III, § 7).
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The court finally acquiesced to the general assembly and conceded that
the constitutional amendments' s rendered the general assembly's author-
ity to delegate the power to zone unassailable.1' In Schofield v. Bishop,"
the court stated that "[tihis constitutional provision supersedes the deci-
sions of this court which declared zoning statutes unconstitutional and
void.tI'M After the court conceded that zoning was not prohibited by the
United States or Georgia Constitutions, it abandoned judicial review of
zoning issues altogether. ss Statements made by Chief Justice Duckworth
in Vulcan Materials Co. v. Griffiths suggested that the constitutional
amendments precluded judicial review of zoning decisions made by local
governing authorities pursuant to specific enabling legislation: "Such lim-
itless powers are simply beyond judicial review.' 4 Chief Justice Duck-
worth asserted that, by granting municipalities and counties the authority
to zone, the citizens of Georgia stripped the judiciary of the power to
review zoning decisions." Duckworth concluded "that the people must
submit to the legislative control of their property, or change the Constitu-
tion to afford the court something to stand upon in protecting private
property."" The court retreated somewhat from this extreme position a
few years later when it stated in dicta that a zoning ordinance which lim-
its the use of property to an extent that in essence is "equivalent to (its)
complete destruction"' 1 is prohibited by the Georgia Constitutions8 as
well as the fourteenth amendment of the United States Constitution."'
Notwithstanding this narrow exception, a review of the post-amendment
decisions indicates that after the passage of the amendments authorizing

18. See supra notes 12 & 17.
19. Schofield v. Bishop, 192 Ga. 732, 739, 16 S.E.2d 714, 718 (1941).
20. 192 Ga. 732, 16 S.E.2d 714 (1941).
21. Id. at 739, 16 S.E.2d at 718 (quoting Howden v. Mayor of Savannah, 172 Ga. 833,

843, 159 S.E. 401, 406 (1931)).
22. See Vulcan Materials Co. v. Griffith, 215 Ga. 811, 815-16, 114 S.E.2d 29, 32-33

(1960).
23. 215 Ga. 811, 114 S.E.2d 29 (1960).
24. Id. at 815, 114 S.E.2d at 32.
25. Id.
26. Id. at 816, 114 S.E.2d at 33.

[L]awyers and judges of this State before the dawn of constitutional consent to
zoning of private property had become saturated with the fact that the Constitu-
tion respected and held inviolate private property and insured equal protection to
the owner in the use of such property. But the people by their votes amended or
changed this constitutional guardianship of private property, and in the process
stripped their judiciary of the power to protect it, as had theretofore had been the
case.

Id. at 814, 114 S.E.2d at 31-32.
27. Hill v. Busbia, 217 Ga. 781, 782, 125 S.E.2d 34, 35 (1962) (dictum).
28. GA. CoNsT. oF 1945, art. I, § 3, pars. 1.
29. U.S. CONST. amend. XIV.
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zoning, the Georgia Supreme Court was of the opinion that the general
assembly preempted the protection of constitutional real property rights.
In light of the role that the judiciary of virtually all states had assumed in
zoning matters at this time, 0 the position of the Georgia Supreme Court
was unique. One commentator has remarked that "It]here is nothing else
in American zoning law remotely comparable to this line of cases.""1

In 1976 the general assembly passed an amendment to the state consti-
tution that provided every county and municipality the power to zone.ss

This amendment left the local governing authorities free to structure
their own zoning procedures and standards.83 The general assembly rede-
fined its role in land use planning again in 1982 when it amended the
state constitution to permit itself to "enact general laws establishing pro-
cedures for the exercise of ... [zoning] power."' 4 The general assembly,
however, has passed very few statutes affecting zoning since 1982, leaving
zoning standards and procedures to be determined in large part by local
government." The vacuum created by the general assembly's abdication
of control over zoning matters has been partially filled by an increasingly
assertive judicial review of zoning ordinances.

III. THE CURRENT DUE PROCESS TEST: Barrett v. Hambry

In 1975 the Georgia Supreme Court took a more assertive role in re-
viewing zoning decisions. s6 Instead of focusing on the constitutionality of
the general assembly's delegation of the power to zone, the court in Bar-
rett v. Hambry, ' examined the constitutionality of a zoning ordinance as
applied to an individual tract of property. Relying on Nectow v. City of
Cambridgess and two Illinois decisions,8 ' the court held that although the
delegation of zoning power to a local government is constitutional, appli-
cation of an ordinance passed at the local level would be held unconstitu-
tional if it restricted the use of the property to the extent that it caused a

30. See N. WILLIAMS & J, TAYLOR, 1 AMERICAN LAND PLANNING LAW, ch. 6 (1988) (for a
good, current synopsis of the nature of judicial review of zoning cases in each state).

31. Id. ch. 6.24, at 223.
32. GA. CONST. OF 1976, art. IX, § 4, para. 2.
33. Id.
34. GA. CONST. OF 1982, art IX, § 2, para. 4.
35. 1988 Ga. Laws 1142 (codified as amended at O.C.G.A. § 36-66-5(a) & (b) (1987)).
36. The Supreme Court of Georgia has exclusive appellate jurisdiction over all cases in

which a law or ordinance is challenged on the ground that it violates the Georgia or United
States constitutions. GA. CONST. art. VI, § 6, para. 2.

37. 235 Ga. 262, 219 S.E.2d 399 (1975).
38. 277 U.S. 183 (1928).
39. Krom v. City of Elmhurst, 8 Ill. 2d 104, 133 N.E.2d 1 (1956); Weitling v. DuPage

County, 26 Ill. 2d 196, 186 N.E.2d 291 (1962).
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taking of the petitioner's property without just compensation.' The court
set out a two part balancing test to determine whether a zoning ordinance
as applied to an individual tract of land is an unconstitutional taking. If
"the damage to the owner is significant. . .[then the] . . . zoning classi-
fication may only be justified if it bears a substantial relation to the pub-
lic health, safety, morality or general welfare.' 41 "Lacking such justifica-
tion, the zoning may be set aside as arbitrary or unreasonable."' The
tract of land at issue in Barrett was located at a congested intersection in
the vicinity of commercially zoned property. Plaintiff wanted his property
rezoned from residential to commercial to "enable him to sell it to a devel-
oper who planned to erect a shopping center on it.4 The court found that
the residential restriction caused the owner a significant detriment based
upon evidence that the property's location and characteristics would pre-
vent it from being marketed as successfully as other residential property
in the general area. 4 The significant detriment to plaintiff was not coun-
terbalanced by the necessity of the residential restriction because no speI-
cific community interests were being protected by the restriction.4

5 The
court concluded that the zoning ordinance as applied to the owner's prop-
erty was an unconstitutional taking of his property and was void."

The court's adoption of a balancing test in Barrett was an explicit re-
jection of defendant's contention that because the owner's property could
be used as zoned, a taking had not occurred.47 The balancing test also
broadened the scope of the court's role in zoning cases from one of deter-
mining a specific fact (whether the property is totally useless for the pur-
poses to which it is restricted) to one of determining whether a zoning
ordinance as applied achieves a rational, legitimate purpose. The flexibil-
ity of the standard used in Barrett caused the court's opinion to appear
somewhat subjective. The Barrett test is, in essence, a substitution of the
judgment of a local governing authority for that of the court under the
auspices of constitutional analysis.' 8

40. 235 Ga. at 265, 219 S.E.2d at 401-02.
41. Id. at 267, 219 S.E.2d at 402.
42. Id.
43. Id. at 262-64, 219 S.E.2d at 400-01.
44. Id. at 266, 219 S.E.2d at 402.
45. Id.
46. Id. at 265, 219 S.E.2d at 402.
47. Id., 219 S.E.2d at 401. Plaintiff presented evidence that the property zoned residen-

tial would not sell for as high a price as other residential property, but he made no allega-
tion that it could not be sold. Id.

48. The problem with the substantive due process concept is that the decision mak-
ers, those who decide whether a zoning regulation is arbitrary and unreasonable,
are mere men whose subjectivity is seldom exceeded by their ability to be objec-
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Several years after the decision in Barrett, the court clarified the proce-
dure and the standards used in reviewing due process challenges to zon-
ing restrictions.40 In Guhl v. Holcomb Bridge Road Corp.,50 the court es-
tablished that all zoning ordinances are presumptively valid and that the
burden is on the plaintiff to prove by clear and convincing evidence that
he has suffered a significant detriment in the use of his property and that
the restriction is insubstantially related to the public welfare."1 The zon-
ing authority is not required to put on evidence to demonstrate the con-
stitutionality of the ordinance until the plaintiff has carried his initial
burden of showing a significant detriment in the enjoyment of his prop-
erty and an insubstantial relation between the ordinance and the general
welfare.52 Although the court indicates in every opinion concerning this
issue that the plaintiff's burden of proof requires him to establish these
two distinct elements to shift the burden to the defendant, a review of
recent decisions reveals that a plaintiff need not necessarily prove that
the ordinance has caused him a significant detriment with regard to the
use of his property in order to prevail.5

tive. This is true of local governing officials, legislators, and judges, both trial and
appellate.

Id. at 268, 219 S.E.2d at 403 (Gunter, J., concurring). The subjectivity inherent in the Bar-
rett test is reflected in conflicting decisions handed down by the court in cases based on
virtually identical facts. See infra notes 54-69 and accompanying text.

49. Guhl v. Holcomb Bridge Rd. Corp., 238 Ga. 322, 232 S.E.2d 830 (1977).
50. 238 Ga. 322, 232 S.E.2d 830 (1977).
51. Id. at 323, 232 S.E.2d at 831. The court listed several factors relevant to determining

whether a zoning ordinance is unconstitutional:
(1) existing uses and zoning of nearby property; (2) the extent to which property
values are diminished by the particular zoning restrictions; (3) the extent to which
the destruction of property values of the plaintiffs promotes the health, safety,
morals or general welfare of the public; (4) the relative gain to the public, as com-
pared to the hardship imposed upon the individual property owner; (5) the suita-
bility of the subject property for the zoned purposes; and (6) the length of time
the property has been vacant as zoned considered in the context of land develop-
ment in the area in the vicinity of the property.

Id. at 324-25, 232 S.E.2d at 832 (quoting LaSalle Nat'l Bank v. County of Cook, 60 Inl. App.
2d 39, 46, 208 N.E.2d 430, 436 (1965)).

52. Id. at 323, 232 S.E.2d at 831 (quoting LaSalle Nat'l Bank v. County of Cook, 60 Ill.
App. 2d 39, 46, 208 N.E.2d 430, 436 (1965)). The court has indicated that a showing of
unconstitutional deprivation must be established before the court will consider the substan-
tiality of the relationship between the ordinance and the public welfare: "The validity of a
zoning ordinance can be called into question only if the appellant has suffered an unconsti-
tutional deprivation. Such a deprivation must be shown before an attack on a properly en-
acted zoning ordinance may proceed." Gradous v. Commissioners of Richmond County, 256
Ga. 469, 470, 349 S.E.2d 707, 709 (1986).

53. Compare DeKalb County v. Albritton Properties, 256 Ga. 103, 344 S.E.2d 653 (1986)
and Candler & Assocs., Inc. v. City of Roswell, 258 Ga. 621,373 S.E.2d 19 (1988) with
DeKalb County v. Chamblee Dunwoody Hotel Partnership, 248 Ga. 186, 281 S.E.2d 525
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IV. RECENT DECISIONS

Several cases decided over the past decade illustrate the court's ten-
dency to evaluate the constitutionality pf a zoning ordinance by focusing
almost exclusively on the necessity of the restriction to protect nearby
property. In DeKalb County v. Chamblee Dunwoody Hotel Partner-
ship,'4 the court upheld an ordinance restricting a tract of land to resi-
dential use because of its finding that higher density development of the
property would have a negative impact on neighborhoods in the vicinity
of the property.5" Plaintiff's property was essentially a buffer zone be-
tween commercial uses on one side (1-285 and several commercial struc-
tures) and a residential neighborhood on the other side. The property in
question was vacant and the issue was whether the ordinance restricting
the use of the property to residential was unconstitutional as applied."
The court found that the property could be marginally profitable if devel-
oped as condominiums, and therefore plaintiff had not proven that the
ordinance had caused him a significant detriment in the use of his
property."'

Five years after the decision in Chamblee Dunwoody Hotel, the court
was confronted with DeKalb County v. Albritton Properties," a case con-
cerning the rezoning of the Lake Hearn subdivision from residential to
commercial. The property bordered 1-285 on one side, a residential neigh-
borhood on the other side, and was located less than a mile from the
property at issue in Chamblee Dunwoody Hotel." Despite the striking
similarities between the two cases, the court found the ordinance uncon-
stitutional. The court found that plaintiffs established that the zoning or-
dinance imposed a significant detriment upon their property rights be-
cause "[t]he (plaintiffs') experts established a downturn in viability of the
neighborhood as a residential area, and they foresaw a sharper downturn
of land value if the land remained under a residential classification." '6

The evidence put on by plaintiffs' experts suggested that as a result of

(1981) and Gradous v. Commissioners of Richmond County, 256 Ga. 469, 349 S.E.2d 707
(1986). See infra notes 54-69 and accompanying text for a discussion of these cases.

54. 248 Ga. 186, 281 S.E.2d 525 (1981).
55. Id. at 190-91, 281 S.E.2d at 529.
56. Id. at 187, 281 S.E.2d at 526-27.
57. Id. at 189-90, 281 S.E.2d at 526-27. In declaring the ordinance unconstitutional, the

trial court found that the value of the property as zoned was $300,000, significantly less than
other residential property of the same size in the general area. Id. The Supreme Court of
Georgia did not make this comparison. The court's omission is conspicuous in light of the
fact that the finding of a significant detriment in Barrett was based exclusively on this type
of comparison. See supra notes 36-48 and accompanying text.

58. 256 Ga. 103, 344 S.E.2d 653 (1986).
59. Id. at 104, 344 S.E.2d at 654-55.
60. Id. at 108, 344 S.E.2d at 657.
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the commercial development of the area surrounding plaintiffs' property,
its value had appreciated at a lower rate than comparably restricted prop-
erty in the county.6 1 There was no evidence that the value of any of the
lots had decreased as a result of the commercial development of the sur-
rounding area. 2 In Chamblee Dunwoody Hotel, the court held that be-
cause plaintiff's land could be put to a profitable use as zoned, the ordi-
nance did not cause plaintiff a significant detriment." In Albritton, the
court held that because plaintiffs' property was not as valuable as compa-
rable residential property situated elsewhere in the county, the ordinance
restricting plaintiffs' property to residential use was unconstitutional as
applied."

Three months after the decision in Albritton a single homeowner in
Gradous v. Board of Commissioners of Richmond County"s appealed to
the Georgia Supreme Court alleging that a zoning ordinance as applied to
her property violated her due process rights and was a taking of her prop-
erty without just compensation. Plaintiff wanted her property rezoned to
permit small scale office use. Land in close proximity to plaintiff's prop-
erty was being used in a manner similar to plaintiff's proposal.66 The
court refused to take notice of the fact that the altered character of plain-
tiff's neighborhood adversely affected the value of her property as zoned
and held the ordinance constitutional.

The circumstances surrounding the three previous cases are virtually
identical. Landowners who have experienced the commercial development

61. Id. at 104, 344 S.E.2d at 654-55.
62. Id.
63. See supra note 55 and accompanying text.
64. 256 Ga. at 111, 344 S.E.2d at 659. The court also found that the zoning ordinance

restricting Lake Hearn to residential use was insubstantially related to the public welfare
because the homeowners in the neighborhood nearest the Albritton project had entered into
a real covenant with Albritton Properties which provided that a strip of forest would be left
between the project and the neighborhood which would function as a buffer zone. Id. at 109-
10,344 S.E.2d at 658. The use of real covenants should be encouraged by planning authori-
ties. The consensual nature of a real covenant is such that it tends to reduce the possibility
of future tensions, whereas zoning conflicts that are resolved by judicial action are much
more likely to reappear in the future.

65. 256 Ga. 469, 349 S.E.2d 707 (1986). Although the facts of these cases are similar, the
manner in which the evidence was presented is not. In Gradous and Chamblee Dunwoody
Hotel, plaintiffs presented evidence that their property would be worth much more if re-
zoned. The court rejected this evidence as unpersuasive that plaintiffs had suffered a signifi-
cant detriment. Chamblee Dunwoody Hotel, 248 Ga. at 189-90, 281 S.E.2d at 528; Gradous,
256 Ga. at 471, 349 S.E.2d at 710. Plaintiffs in Barrett and Albritton presented evidence
that the restriction caused their property to be worth less than similar property located in
the general area. Barrett, 235 Ga. at 263-64, 219 S.E.2d at 400-01; Albritton Properties, 256
Ga. at 104-07, 344 S.E.2d at 654-57.

66. 256 Ga. at 469, 349 S.E.2d at 708.
67. Id. at 471, 349 S.E.2d at 710.
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of property in close proximity to their property have sought to put their
property to some form of commercial use. If the property was rezoned
there was the possibility that adjoining neighborhoods would be adversely
affected. In each case the court's decision hinged on its evaluation of this
concern. The court's opinions indicate that its true method of analyzing
rezoning cases is not consistent with the two-step balancing test it pro-
fesses to use. Although the magnitude of the diminution of the value of
plaintiff's property may have an affect on the court's decision, Albritton
indicates that it is not necessary for a true diminution in value to be
found in order for the court to find the ordinance unconstitutional.6 8

Chamblee Dunwoody Hotel and Gradous indicate that although an ordi-
nance causes a true diminution in the value of the plaintiff's property, the
court may ignore the effects of the ordinance and hold it constitutional as
applied if the court believes that the ordinance is necessary to protect the
residential character of surrounding property. 9 By diminishing the im-
portance of the significant detriment variable, the court has turned its
focus from protection of the due process rights of individual property
owners to an inquiry into the wisdom behind enacting and enforcing zon-
ing ordinances. This phenomena indicates that the court's historical skep-
ticism of the delegation of zoning power to local government may still
exist. Whatever the reason, it is clear that while the court is the proper
governmental agency to defend an individual's due process rights, it is
not the appropriate forum to challenge the wisdom of the general policies
that are implemented by legislation and municipal ordinances. If the
court is to play a role in the zoning process its focus should be limited to
a consideration of the effect that a specific zoning ordinance has on the
value of the property owned by the petitioner and the constitutional im-
plications of the restriction. The court does not have the resources to
evaluate adequately the wisdom of a plan for the development of the city
or county where the property under consideration is located.

68. See supra notes 60-62.

69. Although evidence of the effect that the ordinances in Chamblee Dunwoody Hotel
and Gradous had on the value of the subject property was conflicting, the character of the
area surrounding plaintiff's property from residential to commercial made it less conducive
to residential use than comparably restricted property. This change of conditions inevitably
causes a significant decline in the value of residential property. Chamblee Dunwoody Hotel
Partnership, 248 Ga. at 186-89, 281 S.E.2d at 526-28; Gradous, 256 Ga. at 469, 349 S.E.2d at
708. These cases leave the impression that even if the zoning ordinance causes the property
owner a significant detriment under the Barrett analysis (the subject property as zoned is
worth significantly less than comparably zoned property in the general vicinity) the court
will find the ordinance constitutional if it is necessary to protect the residential character of
nearby neighborhoods.

1990] 1477



MERCER LAW REVIEW

V. SUGGESTIONS FOR CHANGE

The role that the court has assumed in the zoning process is indicative
of the shortcomings of land use planning at the local level. The dispute
litigated in Albritton was precipitated primarily by the divergent goals of
the planning committees of DeKalb and Fulton Counties. The Lake
Hearn subdivision was located in DeKalb County and was bordered on
one side by Fulton County. Most of the commercial development which
the Lake Hearn residents cited as the cause of the declining residential
character of their neighborhood was located just beyond the Fulton
County line in an area zoned for high density commercial use.70 It is clear
that if the planning commissions of DeKalb and Fulton Counties had co-
ordinated their efforts and zoned property adjacent to the county line in
a compatible manner the court would not have been called upon to decide
the future of the Lake Hearn neighborhood.

The first and most necessary step toward reducing court involvement in
the zoning process is to implement a state governmental agency that is
capable of coordinating land use development at the regional level.1 1 Sev-
eral communities in Georgia encompass more than one county or munici-
pality. Development of these communities cannot be rationally coordi-
nated by a patchwork of zoning jurisdictions that are controlled by
different political interests, are concerned exclusively with the area where
their power extends, and are often in competition with other zoning juris-
dictions in the community concerning matters that have an affect on their
tax base. The general assembly must take the initiative to coordinate de-
velopment in these regional communities by implementing a state agency
that can provide a general plan for the communities that promotes or-
derly regional development.

Regardless of how carefully land use is planned at the local and re-
gional levels, inevitably community development will not strictly adhere
to the plan devised. Often, a divergence from the plan will lead to incom-
patible uses in close proximity to one another. When such a situation oc-
curs, property values are often adversely affected. If the individual cannot
obtain administrative relief his only choice is to pursue a remedy in court

70. 256 Ga. at 471-72, 349 S.E.2d at 710.
71. This suggestion has been made by numerous authors. Not only could such an agency

coordinate land development that encompasses several contiguous zoning authorities, it
could also provide greater assurance that zoning would be used to accomplish legitimate
goals and not to achieve impermissible purposes. See generally Delogu, Local Land Use
Controls: An Idea Whose Time Has Passed, 36 ME. L. REv. 261 (1984); Comment, Develop-
ments In The Law: Zoning, 91 HARv. L. REv. 1427 (1978). One author has asserted that a
regional land use agency could withstand an attack premised on the Georgia Constitution.
Comment, Constitutional Barriers to Statewide Land Use Regulation in Georgia: Do They
Still Exist?, 3 GA. ST. U. L. Rav. 249 (1987).
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in the form of a due process challenge." Although this is often a viable
method of obtaining relief, many plaintiffs do not possess sufficient re-
sources to prepare an adequate case on the issue.7 Because the court is
not exposed to land use planning on a regular basis, a plaintiff is much
more likely to succeed if he can apprise the court of all of the factors
affecting his property."' The cost of preparing evidence in a case of this
nature is quite high and frequently only developers with a large resource
base can adequately meet the expenses of litigation.

High litigation costs could be avoided if the land use disputes that are
currently decided by the courts were resolved through party mediation
coordinated by an administrative body that was designed for the purpose
of resolving such disputes." The general assembly should implement an
agency that could preside over the resolution of disputes concerning land
use development. The agency should be comprised of individuals who are
well acquainted with land use development in the community. These in-
dividuals could meet with representatives of the various private interests
involved and a representative of the municipality or county that has ju-
risdiction over the area at issue and attempt to reach a solution that
would satisfy the interests involved, at least to the extent that litigation
could be avoided. If, for example, a homeowner's association was con-
cerned with the effect that a certain commercial development would have
on the value of their property and the quality of life in their neighbor-
hood, the developer and the homeowner's association could enter into a
real covenant providing that the development be constructed in a manner
that would minimize its ill effects. A potential conflict in Albritton was

72. 1985 Ga. Laws 1178 (codified as amended at O.C.G.A. §§ 33-67-1 to -6) (outlines
broad guidelines for administrative appeals, allowing local governing authorities to fill in the
details).

73. A reading of the four cases discussed in this Comment will reveal a great disparity in
the competency of the evidence offered by the different kinds of parties in rezoning cases as
well as a strong correlation between the competency of the evidence presented and the suc-
cess of the case.

74. A popular method of presenting a rezoning case to the court is to have an expert
analyze the effect that an ordinance will have on the economic potential of the property.
These studies are called economic impact surveys. Albritton Properties and Candler & As-
socs. v. City of Roswell, 258 Ga. 621, 373 S.E.2d 19 (1988) are two cases in which the use of
economic impact surveys appear to have contributed significantly to their success. But see
Browning v. Cobb County, 259 Ga. 430, 383 S.E.2d 126 (1989). In upholding the constitu-
tionality of the ordinance in spite of a negative economic impact survey, the court stated
that "an economic feasibility study, like any other evidence, is subject to a credibility deter-
mination by the trier of fact." Id. at 432, 383 S.E.2d at 128. Preparation of an economic
impact survey does not ensure the success of a due process challenge.

75. See Rose, Planning and Dealing: Piecemeal Land Controls as a Problem of Local
Legitimacy, 71 CALIF. L. REV. 837 (1983) for a contrast of the effects of litigation and media-
tion on land use planning.
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averted by the use of a real covenant, a fact noted by the court as one
ground for its decision.7 6 Because such an agency would be well ac-
quainted with the facts and surrounding circumstances of the case, the
cost of pursuing a remedy at this stage would be less burdensome to indi-
vidual homeowners and homeowner's associations than bringing suit in
court. The resolution of the dispute would be a compromise of the com-
peting interests rather than a winner take all verdict. The parties would
be more satisfied with the outcome, thus preventing future disputes. In
addition, by resolving more disputes over conflicting land uses at the ad-
ministrative level there would be fewer cases of this kind in the court
system, thereby conserving judicial resources.

This method of resolving land use disputes will not always enable the
interests involved to reach a consensual resolution. Some disputes' will
still be resolved by the courts. The record generated during the resolu-
tion, however, can serve as a good starting point for the court in resolving
the case. The burden on the court to make evidentiary findings would
then be eased and the court would be able to focus more intently on the
constitutional issues presented by the case.

JOHN D. WATTS, III

76. See supra note 64.

[Vol. 411480


