
COMMENTS

DNA Fingerprinting and Its Impact Upon
Criminal Law

DNA fingerprinting is a way of' identifying an individual based upon his
unique genetic make-up. This scientific breakthrough is having an enor-
mous impact upon the American legal system. Although DNA fingerprint-
ing technology is fairly new, it has already gained widespread recognition
and use in the criminal justice system. Its usefulness and reported relia-
bility have induced prosecutors throughout the country to utilize DNA
evidence in many criminal cases. Because this evidence can prove to be
extremely damaging to a defendant, many defense attorneys have tried
adamantly to exclude the evidence.

This Comment does not attempt to cover all the areas of law on which
DNA fingerprinting has had an impact.' Its main focus is on the effect
DNA fingerprinting has on the American criminal justice system. Part I
of this Comment deals with the history of DNA fingerprinting and its
first use in a criminal case. This part also discusses how DNA fingerprint-
ing works and the various laboratories that conduct DNA testing
throughout the country. Part II discusses the different legal standards for
admissibility of scientific evidence throughout the country and has a spe-
cific focus on the Georgia standard for admissibility. Part III of this Com-
ment surveys the various criminal cases that have been. appealed on the
issue of the admissibility of DNA evidence as well as certain Georgia

1. For a discussion on DNA testing in paternity litigation see Fara, Effect of DNA Test-
ing on Paternity Litigation, AM. J. FAM. L. 61 (Spring 1979).
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cases that have involved DNA evidence.' Part IV discusses the advan-
tages and disadvantages of DNA fingerprinting in relation to the criminal
justice system and suggests possible steps that can be taken to insure reli-
ability, consistency, and uniformity of the DNA testing procedure in the
future.

I. DNA FINGERPRINTING TECHNIQUE

Dr. A.J. Jeffreys of Leicester University invented the technique re-
ferred to as "DNA Fingerprinting."' He, along with several of his col-
leagues, perfected this procedure in 1985." Since that time many other
scientists have developed their own techniques for DNA fingerprinting.
These other techniques, however, are essentially only variations of the
original procedure used by Dr. Jeffreys.

A. History of DNA Fingerprinting

In the first criminal case that utilized DNA evidence, Dr. Jeffreys and
his staff performed the testing.5 This first case involved the rape and
murder of a seventeen-year-old girl near Leicester, England.' A young boy
confessed to the crime but the DNA fingerprinting evidence that was ob-
tained from the sperm in the victim's body did not match the boy's DNA
fingerprints.' Convinced of the accuracy of the DNA fingerprinting, offi-
cials continued to look for the perpetrator. Dr. Jeffreys and his staff took
blood samples from all of the men in the area (approximately 500) and
then matched the samples against the DNA cells of sperm found in the
victim's body. s Colin Pitchfork, a young man in the community, tried to
bribe a friend into taking the test for him.9 When the officials became
aware of the bribe, they arrested Pitchfork and tested his blood."' Pitch-
fork's blood was a perfect match with the sample of the perpetrator, and
he subsequently was convicted and sentenced to life in prison.1"

Since its initial debut in England, DNA fingerprinting and its use in
solving crimes has gained enormous popularity in the United States. It

2. As of the writing of this Comment, the Georgia Court of Appeals has not yet ad-
dressed the issue of the admissibility of DNA evidence in a criminal trial.

3. White & Greenwood, DNA Fingerprinting and the Law, 51 MOD. L. REv. 145 (Mar.
1988).

4. DNA Testing on the Increase, 131 SOLIC. J. 1596 (Nov. 1987).
5. Williams, Conviction by Chromosome, STUDENT LAW. 26, 29 (Dec. 1989).
6. Id. at 28.
7. Id. at 29.
8. Id.
9. Id.

10. Id.
11. Id.
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has even been stated that "DNA fingerprinting ... [is) the greatest sin-
gle breakthrough in the fight against crime since fingerprints themselves
were discovered in 1901.'"I

B. DNA Fingerprinting: How It Works and Who Performs It

Human cells contain chromosomes that are the equivalent of the
"human blueprint." Is In humans there are twenty-three pairs of chromo-
somes (one half comes from the mother and one half comes from the fa-
ther)." The material of which chromosomes are made is DNA (deox-
yribonucleic acid)." In essence, what DNA fingerprinting does is
"examine this fundamental inherited material to determine the relation-
ship between individuals and to achieve discrimination between them.""6

The traditional blood tests used in forensic science were only able to
eliminate certain individuals as being the perpetrator of a crime." The
practical value of the new DNA fingerprinting is that rather than just
eliminating certain possibilities it can provide proof of identity." Greatly
simplified, in order to take a DNA fingerprint using Dr. Jeffreys' proce-
dure, the DNA material is extracted from a sample' and treated with
enzymes.'0 These enzymes cut the DNA up into short fragments. 1 This
fluid is then placed into a gel and an electric current is run through it."
This electric current propels the DNA fragments through the gel." The
smaller fragments move more quickly than the larger fragments; so by
this process the DNA is sorted by its length.2' In order to read the DNA
print, a probe or series of probes (pretreated to make it radioactive) is
poured over the gel and the probe DNA binds specifically onto DNA
minisatellite sequences."5 The sample is then placed against an X-ray

12. DNA Testing on the Increase, supra note 4, at 1596.
13. Kelly, Ranking & Wirk, Method and Applications of DNA Fingerprinting: A Guide

for the Non-Scientist, C0mM. L. Rav. 105, 105-106 (1987).
14. Ross & Harding, DNA Typing and Forensic Science, 41 FoRENsIC ScI. INT'L 197

(June 1989).
15. Kelly, Rankin & Wirk, supra note 13, at 106.
16. Ross & Harding, supra note 14, at 197.
17. White & Greenwood, supra note 3, at 146.
18. Id.
19. The type of samples used in an ordinary DNA test performed for a criminal case

varies depending on the particular crime involved and the kinds of evidence left at the
crime scene. But the usual samples consists of either blood, hair, skin, or semen.

20. White & Greenwood, supra note 3, at 146.
21. Id.
22. Id.
23. Id.
24. Id.
25. Id.
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plate for a few days and, when the film is developed, there is "a picture of
the distribution of the minisatellite DNA . . . [which resembles] the bar
codes on supermarket goods."' Every person's DNA picture is unique
and distinct, except for identical twins.'7 It is this individualized pattern
of DNA that each person possesses that allows for the positive identifica-
tion or exclusion of a suspect.

There are three private genetic laboratories that conduct DNA testing
for criminal cases.'s They are Cellmark Diagnostics in Germantown, Ma-
ryland; Lifecodes Corporations in Tarrytown, New York; and Cetus Cor-
poration in Emeryville, California." Each of these three laboratories has
its own unique procedure" for conducting DNA fingerprinting, but
Cellmark has the exclusive North American license to use Dr. Jeffreys'
technique.' Recently the Federal Bureau of Investigation opened its own
DNA research laboratory in Quantico, Virginia.ss The FBI's services are
given to any law enforcement agency free of charge,'8 whereas the private
laboratories charge between two hundred and three hundred dollars for
each procedure' The FBI's method of DNA fingerprinting is also unique
and is considered by some scientists to be more "conservative" than the
private laboratories' method."5

Given all the various procedures currently being used in the United
States and the uncontroverted impact that DNA evidence has had on the
outcome of criminal cases, it would seem wise for the federal government
to institute federal regulations regarding the DNA fingerprinting process.
As of the date of this Comment, however, there have been no regulations
placed on the DNA fingerprinting procedure; therefore, the individual
laboratories are responsible for the accuracy of the DNA fingerprinting
procedure.

26. Id.

27. Jeffreys, Wilson & Thein, Individual-Specific 'Fingerprints' of Human DNA, 316
NATURE 76, 77 (1985).

28. Thompson, DNA Fingerprinting: Who Does It and How, 8 CALIF. LAw. 41 (June
1988).

29. Id.

30. For a discussion of the individual laboratories' procedures see, Thompson, supra
note 28, at 41 & 43. See also Moss, How It's Done 74 A.B.A. J. 69 (May 1988).

31. Thompson, supra note 28, at 41.

32. Sessions, Federal Bureau of Investigations (editorial), 34 J. FORENSIC SCI 1051, 1052
(Sept. 1989).

33. Williams, supra note 5, at 31.
34. Thompson, supra note 28, at 34.

35. Williams, supra note 5, at 31.
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II. STANDARD FOR ADMISSIBILITY

Before DNA fingerprinting evidence can be utilized in court, it must
first pass the requisite standard for admissibility. There are basically two
different legal tests employed by the courts in determining the admissi-
bility of new scientific evidence." The standard used in the majority of
states"7 comes from Frye v. United States." The remaining jurisdictions
use variations of the Frye standard with the most common being referred
to as the "relevancy" standard." Georgia's standard of admissibility is
essentially a mixture of the Frye test and the relevancy test.'

A. Frye Test

Under the Frye test, the proponent of the new scientific evidence must
prove that the relevant scientific field or fields have generally accepted
the technique.' 1 In Frye, the defendant offered evidence of the results of
a systolic blood pressure deception test (predecessor of the lie detector
test), 2 The trial court did not allow the evidence to be admitted, and the
Court of Appeals for the District of Columbia upheld the trial court's
decision stating:

Just when scientific principle of discovery crosses the line between the
experimental and demonstrable stagesis difficult to define. Somewhere
in this twilight zone the-evidential force of the principle must be recog-
nized, and while courts will go a long way in admitting expert testimony
deducted from a well recognized scientific principle or discovery, the
thing from which the deduction is made must be sufficiently established
to have gained general acceptance in the particular field in "which it
belongs.

4"

By requiring that the relevant scientific community generally accept
the new scientific evidence, the court attempted to provide a method for
ensuring the reliability of scientific evidence. Many courts, however,
found the decision in Frye difficult to apply because of its inherent
vagueness. Subsequent case law tried to clarify the standard," but

36. Id. at 26.
37. Id.
38. 293 F. 1013 (D.C. Cir. 1923).
39. Williams, supra note 5, at 26.
40. See Harper v. State, 249 Ga. 519, 292 S.E.2d 389 (1982).
41. 293 F. 1013 (D.C. Cir. 1923).
42, Id. at 1013.
43. Id. at 1014.
44. See United States v. Zeiger, 350 F. Supp. 685 (D.D.C.), rev'd on different grounds,

475 F.2d 1280 (D.C. Cir. 1972), which tried to clarify the Frye standard by stating that the
level of acceptance should be "common to many, or the greatest number; widespread; preva-
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problems, such as what portion of the scientific community a court should
look at in determining the acceptance of the new test and what experts
the court should hear from on this issue, led many courts to modify or
adopt variations of the Frye test.'" Despite these difficulties, the Frye
standard of general acceptance in the scientific community remains the
majority test for admissibility of scientific evidence. 4

1

B. Relevancy Test

Because of the problems mentioned above, a significant minority of
states never adopted or moved away from the Frye test and instead
"evaluate[d] [the admissibility of] other evidence. '47 Using the relevancy
test, the court in United States v. Downing' s stated that the trial court
should consider "(1) the soundness and reliability of the process ... (2)
the possibility that admitting the evidence would overwhelm, confuse, or
mislead the jury and (3) the proffered connection between the scientific
research ... and particular disputed factual issues in the case" when de-
termining whether to admit the results of new scientific testing into
evidence."

The factors listed in Downing are basically the same factors that a trial
court considers in determining the admissibility of any type of evidence
under the Federal Rules of Evidence 401/403 balancing test.'0 In order for
a court to admit DNA fingerprinting evidence under the relevancy stan-
dard, the proponent only needs to show that the probative value of the
evidence is not "substantially outweighed" by its prejudicial effect upon
the jury.' 1 Therefore, even if the test is not well known and subsequently
the scientific community has not generally accepted the test, the trial
judge may still admit the evidence if she deems the test to be of high
probative value (that is, reliable) and the prejudicial effect minimal.2

Under this analysis, it appears that the relevancy standard may be less
stringent in certain situations than the Frye standard in allowing the re-
sults of new scientific tests to be admitted into evidence.

lent; extensive though not universal" (quoting Plat v. Craig, 66 Ohio St. 75, 63 N.E. 594
(1902)).

45. Burk, DNA Fingerprinting: Possibilities and Pitfalls of A New Technique, 28
JuRiMTiCS J. L., ScL. & TECH. 455, 468 (1987-88).

46. Williams, supra note 5, at 26.
47. Burk, supra note 45, at 468.
48. 753 F.2d 1224 (3d Cir. 1985).
49. Id. at 1237.
50. FED. R. EvID. 401, 403.
51. FED. R. EVmD. 403.
52. This was the reasoning behind allowing DNA fingerprinting evidence to be admitted

in Andrews v. State, 533 So. 2d 841 (1988).
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C. Harper Test: Georgia's Standard for Admissibility

The Georgia Supreme Court rejected the Frye standard for admissibil-
ity of new scientific evidence in Harper v. State." In Harper, defendant
was convicted of murder and appealed the conviction based on the trial
court's exclusion of a psychiatrist's testimony pertaining to an interview
he had with defendant while defendant was under the influence of so-
dium amytal (a truth-serum)." The supreme court upheld the trial
court's decision and stated that "the Frye rule of "counting heads" in the
scientific community [was) not an appropriate way to determine the ad-
missibility of a scientific procedure .... ,"" Instead the court held that
the proper procedure was:

for the trial judge to decide whether the procedure or technique in ques-
tion [had] reached a scientific stage of verifiable certainty, or in the
words of Professor Irving Younger, whether the procedure "[rested] upon
the laws of nature." The trial court may make this determination from
evidence presented to it at trial by the parties... [or] once a procedure
has been recognized in a substantial number of courts, a trial judge may
judicially notice, without receiving evidence, that the procedure has been
established with verifiable certainty .

The court noted that the main difference between this test and the Frye
test was that in this test the trial court is allowed to make the determina-
tion of the reliability of the scientific evidence based upon the evidence
made available at trial rather than by "simply calculating the consensus
in the scientific community."'

1
7

While it is clear from Harper that general acceptance in the scientific
community is not required for a new scientific procedure to be admitted
into evidence, it still seems to be a factor the judge must consider in de-
termining whether a test has reached the stage of verifiable certainty. The
court stated that the evidence to be considered in determining verifiable
certainty can consist of expert testimony, exhibits, treatises, or the "ra-
tionale of cases in other jurisdictions."" Inherent in all these types of
evidence is the issue of whether the scientific test has reached general
acceptance within the scientific community. Under the Harper test,
therefore, general acceptance in the scientific community appears to go to
the reliability/certainty of the testing, or in terms of the relevancy stan-
dard-the test's probative value. Under this analysis, Georgia's standard

53. 249 Ga. 519, 292 S.E.2d 389 (1982).
54. Id. at 523-24, 292 S.E.2d at 394.
55. Id. at 525, 292 S.E.2d at 395.
56. Id. (emphasis added).
57. Id.
58. Id.
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for admissibility of new scientific evidence is a mixture of the Frye test
and the relevancy test.

III. CASES INVOLVING DNA EVIDENCE

In the past few years in which DNA fingerprinting has been in exis-
tence, over eighty cases in the United States courts have allowed the evi-
dence to be admitted.5' The Florida Court of Appeals was the first appel-
late level court to affirm the admissibility of DNA fingerprinting evidence
in Andrews v. State." Since then several appeals courts have considered
the issue with only one denying the admission of the DNA evidence." As
of the writing of this Comment, the Georgia Court of Appeals has not yet
ruled on the issue of the admissibility of DNA fingerprinting evidence; a
few trial courts, however, have already allowed DNA evidence to be ad-
mitted in criminal cases.s2

A. Cases Upholding the Admissibility of DNA Fingerprinting Evidence

Andrews v. State's was the first case to uphold a trial court's decision
to admit DNA evidence. In Andrews, an intruder attacked the victim in
her home in the early morning of February 21, 1987." A struggle ensued
and the victim was cut on the face, neck, legs, and feet."' The intruder
raped the victim, stole her purse, and then left the house." Over objec-
tion, the state presented DNA fingerprinting evidence that linked defend-
ant to the crime.67 The test, which was conducted by Lifecodes Corpora-
tion, compared the DNA structure of defendant with the DNA found in
the vaginal swab."s Dr. Baird of Lifecodes testified that defendant's DNA
and the DNA from the vaginal swab were a match and the chance that
the DNA structure of defendant could be duplicated in another person
was 1 to 839,914,540."1 Based on this evidence, the jury convicted defend-
ant in only one and a half hours and Andrews was sentenced to seventy-
eight years in prison.70

59. Williams, supra note 5, at 26.
60. 533 So. 2d 841 (1988).
61. See People v. Castro, 545 N.Y.S.2d 985 (1989).
62. Information obtained from phone conversation with Graham Thorpe, Assistant Dis-

trict Attorney in Bibb County.
63. 533 So. 2d 841 (1988).
64. Id. at 842.
65. Id.
66. Id.
67. Id. at 843.
68. Id.
69. Id.
70. Williams, supra note 5, at 26.
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On appeal, the Florida Court of Appeals adopted the relevancy stan-
dard for admission of new scientific evidence." In deciding whether the
DNA testing procedure was reliable (that is, probative value), the court
considered many factors such as: (1) the test's extensive nonjudicial use;
(2) the existence of specialized literature concerning the DNA fingerprint-
ing technique; and (3) the very low probability that the test would lead to
erroneous results.7 Based on these facts, the court determined that the
reliability of the DNA fingerprinting evidence was not substantially out-
weighed by its potential prejudicial effect and subsequently affirmed the
conviction and sentence. 7

DNA fingerprinting has also been admitted in jurisdictions that apply
the Frye standard. In People v. Wesley,74 a rape case, the state obtained
a DNA match between bloodstains found on defendant's clothing and the
blood of the victim.71 In People v. Bailey,71 another rape case, the victim
became pregnant and chose to have an abortion.77 The state tried to com-
pare the DNA structure of defendant with that of the unborn fetus to
determine whether defendant was the man who had impregnated the vic-
tim.70 At the Frye hearing, the court reasoned that the issue was not
whether the procedure had been accepted by the entire scientific commu-
nity, but whether it had been generally accepted as reliable.7 ' Based on
the testimony of the prosecution's experts and on the scientific articles
presented to the court, the court concluded that DNA fingerprinting evi-
dence had been generally accepted by the relevant scientific fields and,
therefore, held that the tests were admissible in both cases.80

DNA fingerprinting has also been used to exonerate a previously con-
victed felon. Gary Dotson was convicted of raping Cathleen Crowell Webb
and was sentenced to prison in 1979.61 Ms. Webb publicly recanted her
story in March 1985, but the Illinois Governor refused to pardon Dotson
and instead commuted his sentence to time already served." In 1988
DNA testing proved that Dotson's DNA fingerprint did not match that of
the sample obtained from the semen on Webb's underwear and that

71. 533 So. 2d at 846-47.
72. Id. at 849-50.
73. Id. at 850-51.
74. 140 Misc. 2d 306, 533 N.Y.S.2d 643 (1988).
75. Id. at 331, 533 N.Y.S.2d at 659.
76. 140 Misc. 2d 306, 533 N.Y.S.2d 643 (1988).
77. Id. at 332, 533 N.Y.S.2d at 659.
78. Id.
79. Id. at 310, 533 N.Y.S.2d at 645.
80. Id. at 332, 533 N.Y.S.2d at 659.
81. Moss, Free at Last, 75 A.BA,. J. 19 (Oct. 1989).
82. Id.
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Webb's boyfriend was a possible candidate." Subsequently, the county
judge granted Dotson a new trial but the state decided not to prosecute
the case. 4

The cases mentioned above are only a small sample of the various crim-
inal cases in the United States that have utilized DNA fingerprinting evi-
dence." It is obvious from the number of these cases (over eighty) that
DNA fingerprinting has become an important and highly utilized forensic
test in the American criminal justice system.

B. Castro Case

The Frye hearing in People v. Castro" was the first time that DNA
fingerprinting evidence was not allowed to be admitted at trial. In Castro,
defendant was indicted for two counts of second degree murder alleging
that he stabbed to death a seven month pregnant woman and her two-
year-old daughter." When defendant was arrested, his wristwatch was
seized because it appeared to have bloodstains on it.ss Defendant stated
that the bloodstains were his own." The prosecution solicited Lifecodes
Corporation to conduct DNA testing in hopes of proving that the blood
on the wristwatch was that of the adult victim." The Frye hearing con-
cerning the admissibility of Lifecodes' testing results lasted over twelve
weeks.' 1 In the court's exhaustive opinion it concluded that DNA finger-
printing was generally accepted within the relevant scientific community
and, therefore, satisfied the Frye standard." The court held that a "pre-
trial hearing should [still] be conducted to determine if the testing labo-
ratory substantially performed the scientifically accepted tests and tech-
niques . . . .". After the pretrial hearing in this case, the court did not
allow the admission of the DNA evidence relating to the prosecution's
contention that the blood on the watch matched that of the adult victim,
because "the testing laboratory failed in several major respects to use the
generally accepted scientific techniques and experiments for obtaining re-

83. Id.
84. Id.
85. For more cases concerning the admissibility of DNA evidence see Cobey v. Mary-

land, 80 Md. App. 31, 559 A.2d 391 (1989); Spencer v. Commonwealth, 238 Va. 295, 381
S.E.2d 785 (1989); Swartz v. State, 117 N.W.2d 122 (1989).
86. 545 N.Y.S.2d 985 (1989).
87. Id. at 985.
88. Id.
89. Id.
90. Id. at 985-86.
91. Id.
92. Id. at 999.
93. Id.
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liable results, within a reasonable degree of scientific certainty." 4 The
court, however, did allow the admission of the DNA evidence that dis-
proved defendant's contention that the blood on the watch was his own,
because "the testing laboratory did substantially perform the scientifi-
cally accepted tests thereby obtaining sufficiently reliable results. . ... ,5

The different results reached by the court based on whether the DNA
evidence was being offered to prove identity or to exclude a possible sus-
pect had to do with the different methods of testing used in making these
determinations." There was no dispute among the expert witnesses that
Lifecodes' experiments were performed reliably concerning the exclusion
of defendant as the source of the bloodstain on the watch.' 7

After Castro, nonsupporters of the DNA fingerprinting process stated
that the case brought to light many of the flaws in the testing procedures
and courts should now be wary of blindly, admitting all DNA evidence."
Supporters of the DNA fingerprinting process, however, considered Cas-
tro to be a victory since the court upheld the reliability of DNA testing
and only faulted this particular laboratory's testing procedure. Edward V.
McCarthy, a spokesman for the Bronx District Attorney, stated that Cas-
tro "simply means that when such evidence is offered from now on we
have to make sure that scientists processing it have dotted all the i's and
crossed all the t's in making sure that the procedures they use, are viable
and defensible."" Regardless of the position a person takes in regard to
the appropriateness of DNA evidence being admitted in criminal cases,
Castro certainly makes clear that there is a strong need for regulations
concerning the DNA testing procedure.

C. Georgia Cases

The court of appeals has yet to decide the fate of DNA fingerprinting
in the state of Georgia. DNA evidence, however, has been admitted at the
trial court level. Such a case is State v. Grier,10 which was decided in
Bibb County Superior Court on December 12, 1989. In Grier, defendant
was charged with aggravated assault, rape, and burglary. The victim, a
ninety-one year-old woman, was home alone when defendant broke into
her house through a back window. Defendant struck the victim over the

94. Id.
95. Id.
96. See id. at 989-95.
97. Id. at 998.
98. Williams, supra note 5, at 30.
99. Anderson, DNA Evidence Questioned, 75 A.B.A. J. 18 (Oct. 1989).

100. Indictment #32859 (Bibb Sup. Ct. 1989). Information concerning this case was ob-
tained by conversations with Graham Thorpe and Sharon Ratley, Assistant District Attor-
neys in Bibb County.
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head several times with a radio and then raped her. Defendant stole the
victim's purse and left the house. The prosecution obtained the FBI to
conduct DNA testing, and the results showed a match between defend-
ant's blood and the samples collected from the crime scene.' 0'

The prosecution had an expert from the FBI testify on the issue of the
reliability of the DNA fingerprinting technique. The prosecution also sup-
plied the judge with various scientific articles pertaining to the reliability
of DNA testing and cases throughout the country that had admitted
DNA evidence. Based on this evidence, Judge Tommy Day Wilcox al-
lowed the DNA evidence to be admitted.0 ' The jury returned a guilty
verdict on all counts within thirty minutes, and Grier was sentenced to
life in prison for rape and twenty years for burglary.""8

Other trial cases in Cobb County, DeKalb County, and Fulton County
that involved DNA evidence have all allowed the evidence to be admitted
under the Harper standard.10 The case in Cobb County, State v. Cald-
well,105 has been appealed on the issue of the admissibility of DNA finger-
printing evidence and is expected to be decided sometime in the summer
of 1990.1'

IV. ADVANTAGES AND DISADVANTAGES OF DNA FINGERPRINTING AND

SUGGESTED IMPROVEMENTS

Courts in over twenty-four states have admitted DNA fingerprinting
evidence.'0 7 It is taking the American criminal justice system by storm.
While the testing procedure has great promise, there are still many legiti-
mate concerns about the reliability and consistency of the testing proce-
dures being conducted throughout the country.

101. Information obtained by conversations with Graham Thorpe and Sharon Ratley,
Assistant District Attorneys in Bibb County.

102. Under the standard in Harper the trial court must have concluded that the DNA
fingerprinting procedure had reached a "scientific stage of verifiable certainty." Harper v.
State, 249 Ga. 519, 525, 292 S.E.2d 389, 395 (1982).

103. Information obtained by conversation with Graham Thorpe, Assistant District At-
torney in Bibb County.

104. Information obtained by phone conversation with Graham Thorpe, Assistant Dis-
trict Attorney in Bibb County.

105. - Ga. App...., - S.E.2d - (1990).

106. Information obtained by phone conversation on May 7, 1990 with the Appeals Divi-
sion of the Cobb County District Attorney's Office.

107, Spencer, Panel Urges DNA Test Standards, N.Y.L. J., Sept. 7, 1989, at 1, col. 3, and
at 2, col. 3.
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A. Advantages of DNA Fingerprinting

The idea that a testing procedure can provide absolute proof of the
identity of a guilty party is like an answer to a prayer for many prosecu-
tors. Dr. Jeffreys' procedure for DNA fingerprinting claims a statistical
accuracy of 30 billion to 1.108 Lifecodes Corporation claims a statistical
accuracy of 840 million to 1.109 Cetus Corporation claims that "its tech-
nique can discriminate to the extent of determining that one out of every
several thousand people in the general population could have left a par-
ticular sample."11

Besides the claim of accuracy, DNA fingerprinting has proved to be
much better than the traditional forensic testing procedures in ways such
as:

(i) Traditional lab tests of blood specimens are impossible when they
have dried or aged, while DNA molecules still can be detected in dried
specimens.
(2) Traditional semen testing relies on finding antigens in the semen
which are protein material found in blood. If a person is a "non-secretor"
the test cannot be done. No antigens are required to perform a DNA test
on semen.
(3) The traditional HLA (human leukocyte antigen) blood test has an
exclusion rating of only 90 to 95 percent ... and for some common
blood types, the exclusion rating is as low as 50 percent.
(4) Traditional hair testing only determines whether hair found at the
crime scene has characteristics such as color and size that are consistent
with those of the suspect."'

These advantages over traditional forensic procedures along with the re-
ported claims of practical certainty have helped to insure that DNA fin-
gerprinting will be a part of the American criminal justice system for a
long time to come.

B. Disadvantages of DNA Fingerprinting

As the court in Castro1 ' pointed out, no matter how reliable and accu-
rate a test can be, if it is not performed correctly, then it becomes useless.
Currently there are virtually no federal or state regulations placed upon
forensic laboratories. 1 Eric S. Lander, a scientist at the Whitehead Insti-

108. Gills, Jeffreys & Werrett, Forensic Application of DNA 'Fingerprints', 318 NATURE

577, 579 (1985).
109. People v. Wesley, 140 Misc. 2d 306, 327, 533 N.Y.S.2d 643, 652 n.14 (1988).
110. Thompson, supra note 28, at 43.
111. Moss, DNA the New Fingerprints 74 A.B.A. J. 66, 66-67 (May 1988).
112. 545 N.Y.S.2d 985 (1989).
113. Williams, supra note 5, at 30.
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tute for Biomedical Research in Cambridge Massachusetts, stated "at
present . . . clinical laboratories must meet higher standards to be al-
lowed to diagnose strep throat than forensic labs must meet to put a de-
fendant on death row.""' The private laboratories that conduct DNA
testing, as well as the FBI, are currently using different procedures and
methods for the testing.11 There are generally accepted scientific guide-
lines, but other than these self-monitored standards, there are no checks
upon the DNA testing procedure. This lack of regulation and uniformity
among the laboratories' testing procedures is one of the biggest problems
facing the future of the DNA fingerprinting process.

Other issues that will need to be resolved concerning DNA fingerprint-
ing relate to individual rights protected under the United States Consti-
tution. These issues include, but are not limited to: whether taking DNA
samples from a suspect violates an individual's right against unreasonable
and warrantless searches; whether DNA fingerprinting violates an indi-
vidual's Fifth Amendment right against self-incrimination; and, whether
DNA fingerprinting is considered an undue burden upon personal pri-
vacy. 1 Before DNA fingerprinting becomes a routine forensic procedure,
the appropriate courts and state legislatures will need to address these
constitutional issues as well as the regulation concerns.

C. Suggested Improvements

Regulations upon the DNA testing procedure are imperative. The state
legislatures are best suited for this task since almost every, if not'every,
state has its own forensic laboratories already in place. New York's state
legislature already has begun to take a step in this direction by forming a
panel to look into the concerns surrounding DNA fingerprinting.117 Every
state legislature would do well to follow the suggestions handed down by
the New York Forensic DNA Analysis Panel. The panel's suggestions can
basically be broken down into three distinct recommendations: (1) crea-
tion of a statewide network of DNA laboratories; (2) uniform standards
for all testing laboratories; and (3) creation of a scientific and legal advi-
sory board.118

Statewide Network of Laboratories. The panel called for the
construction of three regional DNA laboratories within the state.", These
laboratories would conduct their own testing and come up with a "quality

114. Id.
115. See Thompson, supra note 28.
116. Burk, supra note 45, at 470-71.
117. See Spencer, supra note 105.
118. Id.
119. Id.
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control program for other public and private labs and certify lab person-
nel."110 Most states would not be able to afford such an elaborate "DNA
network," but the goal of quality control that the panel was trying to
achieve could be accomplished in other ways. For example, most states
have at least one forensic laboratory. This lab could be modified to in-
clude DNA facilities and create its own quality control program for the
DNA testing procedure. A state laboratory would also be beneficial in
that it could remedy the apprehension many people in the legal profes-
sion have concerning the quality of testing being conducted in the private
laboratories.""1

The panel also suggested that the DNA testing conducted by the state
laboratories be made available to defendants as well as prosecutors.",2

The panel reasoned that, even though most forensic testing done by the
state was not made available to the general public, the high degree of
accuracy the DNA testing procedure provides can make a tremendous im-
pact upon a person's life. Therefore, indigent defendants should not be
denied access to the procedure."'

Uniform Standards. The panel recommended the development of an
accreditation procedure for their public as well as their private (Lifecodes
Corporation) laboratories, and also suggested the development of uniform
procedures.12 ' While only three states'" have a private DNA laboratory,
the states that already have their own public DNA laboratory, or the
states who will create their own DNA laboratory in the future, should
follow this suggestion of accreditation and uniform standards. Only by
requiring uniform standards can the integrity and reliability of the DNA
fingerprinting process be preserved.

Scientific and Legal Advisory Board. The panel also recom-
mended the creation of a "Scientific Review Board."' "12 The panel stated
that the function of the board would be to approve or disapprove new
DNA testing procedures being used in criminal cases and to "provide 'im-
partial' advice to judges in evaluating the procedures used in a given
case.' 1

7 If states were to create a board of this nature, it would not only
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be helpful in monitoring the DNA testing procedure, but could also be
involved in approving or disapproving other forensic procedures. Whether
a board of this type could give truly "impartial" advice to a judge con-
cerning the quality of a testing procedure is not certain. But since most
judges and attorneys are not educated in the field of forensic science, a
board of this sort, that would be easily accessible to the legal community,
could prove to be beneficial in general.

V., CONCLUSION

DNA fingerprinting is one of the most significant breakthroughs in the
field of forensic science this century. Its reported accuracy has had a tre-
mendous impact upon the jurors of this country and, subsequently, the
criminal justice system as awhole. As this Comment points out, there is a
strong need for legislation in the area of DNA testing procedures. In or-
der to preserve the potential of this procedure, states need to provide
guidelines and uniform standards for their laboratories. If standards are
put in place, DNA fingerprinting provides the opportunity of meeting the
ultimate goal of a criminal justice system: to exonerate the innocent and
identify the guilty.
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