
Trial Practice and Procedure

by Molly Townes O'Brien*

I. INTRODUCTION

This Article surveys those decisions of the Eleventh Circuit Court of
Appeals that mark important developments in the area of trial practice
and procedure during 1989. Perhaps the most important case develop-
ment this year came in a civil rights action, Fludd v. Dykes.' In Fludd,
the court opened the civil jury selection process to scrutiny for racial dis-
crimination by holding that the rule of Batson v. Kentucky2 applies to
civil jury trials.3 Other decisions of particular interest to practicing attor-
neys relate to Sanctions under Federal Rule of Civil Procedure 11.' Most
notably, the Eleventh Circuit affirmed the imposition of sanctions against
a lawyer who failed to inform the court of the existence of binding prece-
dent that was unfavorable to his case.'

II. POWER OF THE FEDERAL COURTS

A. Subject Matter Jurisdiction

The Eleventh Circuit faced the full range of subject matter jurisdiction
questions this review period: Federal question issues, diversity of citizen-

* Law Assistant to Chief Justice Harold G. Clarke, Supreme Court of Georgia, Atlanta,
Georgia. Brown University (A.B., 1982); Northeastern University (J.D., 1986). Member,
State Bar of Georgia.

1. 863 F.2d 822 (11th Cir. 1989). See infra notes 255-77 and accompanying text.

2. 476 U.S. 79 (1986).

3. 863 F.2d at 823.

4. FED. R Civ. P. 11. See infra notes 321-40 and accompanying text.

5. DeSisto College, Inc. v. Line, 888 F.2d 755 (11th Cir. 1989); see infra notes 333-40 and
accompanying text.
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ship issues, and abstention doctrines. A sampling of the decisions in each
area follows.

Federal Question. In Borden v. Katzman,' Borden, the undisputed
holder of the copyright on a translation of a foreign book, brought an
action against Katzman alleging that she was attempting to interfere with
his exclusive rights to publish the book.' Seeking declaratory and injunc-
tive relief,$ Borden alleged that Katzman had called his publisher and
threatened litigation if the book were published. Katzman counter-
claimed, alleging that Borden's publication of the book would violate his
fiduciary duty to her. She also asserted that the district court lacked sub-
ject matter jurisdiction.' The district court entered judgment in favor of
Borden.10

On appeal, Borden argued that the case "arose under" the Copyright
Act of 197611 which confers exclusive jurisdiction on the federal courts for
resolving copyright disputes. The Eleventh Circuit disagreed, holding
that the district court lacked subject matter jurisdiction over the action."2

In reversing, the court noted that common sense dictated that the action,
did arise under the copyright laws, saying:

[A) layman might well shake his head in wonder upon the revelation that
an action in which the undisputed owner of a copyright is prevented,
through the threat of litigation, from exercising one of the exclusive priv-
ileges granted by such ownership is likewise not one arising under the
copyright laws. 'Yet precedents going back for more than a century' lead
us to that inescapable conclusion."

According to precedent, a case arises under the copyright laws only if it
presents a claim for infringement or requires construction of the Copy-

6. 881 F.2d 1035 (11th Cir. 1989).
7. Id. at 1037.
8. Id. The action was brought under the Declaratory Judgment Act, ch. 646, 62 Stat.

964 (1948) (codified as amended at 28 U.S.C. §§ 2201, 2202 (1982)), which does not, by
itself, confer jurisdiction on the federal courts. An action under the Act must have an inde-
pendent basis for subject matter jurisdiction. 881 F.2d at 1037 (citing Skelly Oil Co. v. Phil-
lips Co., 339 U.S. 667 (1950)).

9. 881 F.2d at 1037.
10. Id.
11. Pub. L. No. 94-553, 90 Stat. 2541 (1976) (codified as amended in scattered sections of

17 U.S.C. (1988)). Federal district courts have subject matter jurisdiction to hear all civil
action where the controversy arises "under the Constitution, laws, or treaties of the United
States." 28 U.S.C. § 1331 (1982).

12. 881 F.2d at 1039.
13. Id. at 1037 (quoting T.B. Harms Co. v. Eliscu, 339 F.2d 823, 824 (2d Cir. 1964), cert.

denied, 381 U.S. 915 (1965)).
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right Act." This case, the court concluded, did not state a claim for in-
fringement because Katzman had not alleged that she had ever at-
tempted to publish the book or to claim royalties." The fundamental
issue in the case was whether Borden had entered into a confidential rela-
tionship with Katzman so that the exercise of his publication rights
would breach a fiduciary duty."1 The court concluded that this issue was a
question of state law and did not require construction of the Copyright
Act. 7 The case, therefore, did not "arise under" the copyright laws and
presented no basis for federal subject matter jurisdiction. 8

In a similar vein, the Eleventh Circuit decided in Sephus v. Gozelski"
that a federal question did not exist in a case brought under a registration
of judgment statute.20 The court found that the statute conferred juris-
diction to decide issues regarding the validity of the registration. It did
not, however, confer jurisdiction in Sephus, which involved a challenge to
the validity of the execution of a properly registered judgment.21

The complaint alleged that jurisdiction was proper because the Florida
statutory procedure used in executing the foreign judgment violated due
process. In the alternative, the complaint alleged that the required state
procedure was not followed. The court held that these allegations were
insufficient to create a federal question.2 In spite of the complaint's ref-
erences to due process, it really alleged a mere violation of a state stat-
ute." The violation of the statute could not create a viable due process
claim because the violation was not authorized by the state and, there-
fore, could not be charged to the state. 5

Diversity. This term presented a number of engaging questions re-
garding diversity of citizenship jurisdiction, including one of first impres-
sion.2' In Cabalceta v. Standard Fruit Co.,"7 the Eleventh Circuit decided
that a domestic corporation with its principal place of business outside

14. Id. at 1038 (citing T.B. Harms Co. v. Eliscu, 339 F.2d 823, 828 (2d Cir. 1964)).
15. Id.
16. Id.
17. Id.
18. Id. at 1039.
19. 864 F.2d 1546 (11th Cir. 1989).
20. 28 U.S.C. 1 1963 (1982 & Supp. 1989).
21. 864 F.2d at 1548.
22. Id. at 1548-49.
23. Id. at 1549.
24. Id.
25. Id. Note that while purporting to decide a jurisdictional question, the court reached

the merits of the constitutional claim. In effect, the decision that no subject matter jurisdic-
tion exists incorporates a dismissal for failure to state a claim. Id.

26. Cabalceta v. Standard Fruit Co., 883 F.2d 1553 (11th Cir. 1989).
27. 883 F.2d 1553 (11th Cir. 1989).
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the United States was not an alien for purposes of determining
diversity."'

Cabalceta was originally brought in a Florida county court by citizens
of Costa Rica. Plaintiffs sued Standard Fruit and others s for injuries
they allegedly received as a result of being exposed to certain pesticides
while working for Standard Fruit. Defendants filed a joint petition to re-
move the case to the federal district court.8 0 Plaintiffs filed a motion to
remand, contending that complete diversity of citizenship did not exist.
They argued that Standard Fruit had its principal place of business in
Costa Rica and was therefore an alien for purposes of determining diver-
sity jurisdiction. The presence of at least one alien on both sides of an
action destroys diversity."1

The district court denied the motion to remand and dismissed the ac-
tion on defendants' motion to dismiss for forum non conveniens8 2 The
Eleventh Circuit affirmed the district court's denial of the motion to
remand."3

The Eleventh Circuit began its analysis of the citizenship issue by'look-
ing to the language of 28 U.S.C. § 1332." The court was particularly con-
cerned with.section 1332(c), which provides that a corporation is a citizen

28. Id. at 1561.
29. Other defendants included Dole Fresh Fruit Co., Castle & Cook, Inc., the Dow

Chemical Co., and Shell Oil Co.
30. 883 F.2d at 1555.
31. Id. at 1557 (citing Ed & Fred, Inc. v. Puritan Marine Ins. Underwriters Corp., 506

F.2d 757 (5th Cir. 1975)).
32. Id. at 1555. The district court also dismissed the action against Dole Fresh Fruit Co.

for fraudulent joinder. Id. The court denied Standard Fruit's motion to dismiss for lack of
personal service of process and motion to dismiss for lack of personal jurisdiction because
these issues were moot. Id.

33. Id. at 1562. Before addressing the motion to remand, the district court had dismissed
defendant Dole Fruit Co. as fraudulently joined. Id. at 1555. Dole's presence in the action
would destroy diversity. On appeal the Eleventh Circuit decided that the district court had
not applied the proper standard for determining whether joinder was fraudulent. Id. at
1562. The case was remanded to the district court for further proceedings on this issue. Id.

34. Id. at 1557. 28 U.S.C. § 1332 provides as follows:
(a) The district courts shall have original jurisdiction of all civil actions where the
matter in controversy exceeds the sum or value of $10,000, exclusive of interest
and costs, and is between-

(1) citizens of different states;
(2) citizens of a State and citizens or subjects of a foreign state;
(3) citizens of different States and in which citizens or subjects of a for-

eign state are additional parties; and
(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and

citizens of a State or different States. ...
(c) For the purposes of this section and section 1441 of this title, a corporation
shall be deemed a citizen of any State by which it has been incorporated and of
the State where it has its principal place of business ...
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of the "State" of its incorporation and the "State" of its principal place
of business . 5 Plaintiffs contended that because the word "State" could be
interpreted to include both foreign nations and the fifty United States
and territories, a domestic corporation with a foreign principal place of
business should be considered an alien."1 The Eleventh Circuit rejected
plaintiffs' argument, noting that throughout Title 28 Congress maintained
a distinction between "state" with a lowercase "s" and "State" with an
uppercase "s".37 Congress used "state" to refer to foreign nations; and
used "State" to refer to the United States and territories.' The court
concluded that according to the language of the statute, "for the purposes
of diversity jurisdiction, a corporation's principal place of business
outside the United States, the District of Columbia, and Puerto Rico will
not defeat diversity of citizenship when an alien is part of the opposing
side."'" The court determined that this conclusion was consonant with
the legislative intent of the statute because Congress could not have in-
tended to create "dual citizenship and punish a domestic corporation that
operates on an international basis."'

In Hiram Walker & Sons, Inc. v. Kirk Line," another case dealing with
diversity jurisdiction under 28 U.S.C. § 1332, the Eleventh Circuit found
jurisdiction proper even though complete diversity of citizenship was
lacking.4' The case concerned claims against two defendants for the loss
of a shipment of liqueur that spilled while being unloaded. The owner of
the liqueur sued the shipping company, alleging federal question jurisdic-
tion under the Carmack Amendment." The owner sued the stevedore al-
leging diversity jurisdiction. The court noted the general rule that 28
U.S.C. § 1332 requires complete diversity of citizenship, but determined
that this case fell within an exception to the general rule." Jurisdiction is

(d) The word "States," as used in this section, includes the Territories, the Dis-
trict of Columbia, and the Commonwealth of Puerto Rico.

35. 883 F.2d at 1557.

36. Id.
37. Id. at 1559.

38. Id.
39. Id.
40. Id. at 1561.

41. 877 F.2d 1508 (11th Cir. 1989).

42. Id. at 1511.
43. Ch. 3591, § 7, 34 Stat. 595 (1906) (codified as amended at 49 U.S.C. §§ 10103, 10730,

11707 (1982 & Supp. V 1987)).
44. 877 F.2d at 1511.
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proper, the court held, "when the plaintiff joins a non-diverse defendant
sued under federal law with a diverse defendant sued in diversity. ' 4

5

Abstention Doctrines. In a case where diversity or federal question
jurisdiction exists, the federal court may properly decline to hear the case
if it raises issues which the federal courts have traditionally abstained
from deciding. Two ground breaking cases involving federal abstention
doctrines were decided during the survey period: Ingram v. Hayes'1 and
Blue Cross & Blue Shield v. Weiner.4 7

In Ingram a woman brought an action in an Alabama state court seek-
ing modification of child support. Dissatisfied with the outcome of the
action, she brought an action in the federal district court seeking a decla-
ration that the Alabama judgment was void. The woman sought damages
against the Alabama court for violation of her due process rights. In addi-
tion, she sought damages against her former spouse for child support ar-
rearage, modification of child support, and other relief.' The district
court dismissed all claims except the declaratory judgment and due pro-
cess claims.4 ' The Eleventh Circuit affirmed.50

The Eleventh Circuit reasoned that the dismissal of the claims for sup-
port, arrearage, and modification was proper because resolution of those
issues required inquiry into the marital or parent-child relationship."
This inquiry is precisely the type that the federal courts have tradition-
ally abstained from deciding under the domestic relations exception to
federal jurisdiction.52 The district court, however, properly exercised ju-
risdiction over both the due process claim and the claim for declaratory
judgment58 The Eleventh Circuit noted that, although the federal judici-
ary has traditionally abstained from hearing cases concerning domestic
relations, abstention is not required in all cases involving intrafamily is-
sues.' 4 The court then offered two alternate rationales for retaining juris-
diction over the due process and declaratory relief claims."5 First, the
court suggested that the domestic relations exception may apply only

45. Id. at 1511-12 (citing Romero v. International Terminal Operating Co., 358 U.S. 354
(1958)). The court went on to note that the claim against the diverse party could have been
brought under the district court's pendent-party jurisdiction. Id. at 1512.

46. 866 F.2d 368 (11th Cir. 1989).
47. 868 F.2d 1550 (11th Cir. 1989).
48. 866 F.2d at 369.
49. Id.
50. Id. at 372.
51. Id. at 370.
52. Id. at 372.
53. Id.
54. Id. at 370.
55. Id.

1426 [Vol. 41
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when the court is operating under its diversity jurisdiction." The court
indicated, without deciding, that when federal question jurisdiction is al-
leged, the federal court should dismiss the claim based on the domestic
relations abstention doctrine only if the federal question claim is alleged
solely for the purpose of obtaining federal jurisdiction. Alternatively,
the federal court may retain jurisdiction in cases that have a domestic
relations origin, but that would not involve the court in domestic, factual
disputes. 8 The court concluded that under either analysis, the district
court correctly exercised jurisdiction over the declaratory judgment and
due process claims."

In Weiner the court addressed another abstention doctrine, the
Rooker-Feldman doctrine.60 The case arose when Weiner and his family
won a judgment in a Florida state court against Blue Cross & Blue Shield
of Maryland and Blue Cross & Blue Shield of Florida ("Blue Cross").
Blue Cross appealed the judgment to the Florida appellate court, arguing
that the Employee Retirement Income Security Act of 19741 (ERISA)
preempted the Florida causes of action. Its preemption argument was
based on two United States Supreme Court cases decided after the Flor-
ida judgment was entered. 2 While the appeal was still pending before the
Florida appellate court, Blue Cross filed an action in the federal district
court seeking a declaration that the Florida judgment was void and unen-
forceable and an injunction against the enforcement of the judgment."
The district court denied the preliminary injunction and Blue Cross ap-
pealed.64 The Eleventh Circuit affirmed the denial of the injunction," but
remanded the case with an instruction to dismiss it for lack of subject
matter jurisdiction.6

56. Id. (citing McDougald v. Jenson, 786 F.2d 1465 (11th Cir. 1986)).
57. Id. at 370-71.
58. Id. at 372.
59. Id. Although the district court exercised jurisdiction over the due process and declar-

atory relief claims, it dismissed them for failure to state a claim. The Eleventh Circuit af-
firmed the dismissal. Id.

60. Blue Cross & Blue Shield v. Weiner, 868 F.2d 1550, 1553 (11th Cir. 1989) (citing
Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923)).

61. Pub. L. No. 93-406, 88 Stat. 829 (codified as amended in scattered titles 5, 18, 26, 29
of U.S.C. (1982)).

62. Pilot Iife Ins. Co. v. Dedeaux, 481 U.S. 41 (1987); Metropolitan Life Ins. Co. v. Tay-
lor, 481 U.S. 58 (1987). These cases hold that the Employee Retirement Income Security Act
(ERISA) preempts state common law claims alleging improper processing of employee bene-
fit plan claims. 481 U.S. at 47-48 & 62-63.

63. 868 F.2d at 1552.
64. Id.
65. Id. at 1556.
66. Id.
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The Eleventh Circuit began its analysis by tracing the history of the
Rooker-Feldman doctrine, which prohibits district courts from deciding
federal issues that are inextricably intertwined with a state court's judg-
ment.'7 The doctrine is based on two fundamental principles: (1) district
courts are courts of original, not appellate, jurisdiction; and (2) only the
Supreme Court may review state supreme court decisions for alleged fed-
eral law errors.16 District courts may not review state court decisions for
federal law errors.09

The court then considered and rejected Blue Cross' argument that the
Rooker-Feldman doctrine applied only when constitutional issues' were
raised. The court stated that neither the Supreme Court nor the Eleventh
Circuit had ever limited the application of the doctrine to constitutional
issues.7 0 The doctrine applies to bar all constitutional and' nonconstitu-
tional federal claims that are raised in state court proceedings1 and are
"'inextricably intertwined' with the state court's judgment."' The Elev-
enth Circuit determined that the Florida appellate court was the appro-
priate forum for Blue Cross' preemption claim because the issue had been
raised before the Florida appellate court.7 ' Further, the parties litigated
the factual issues upon which preemption depended in the Florida trial
court. "Thus, the district court would necessarily review these essential
components of the Florida trial court's judgment. Such review exemplifies
the zone of appellate review from which federal district courts are
forbidden.

' '
17

Finally, the court held that the Rooker-Feldman doctrine applied to
bar Blue Cross' claim for injunctive relief.7 In arriving at this conclusion,

67. Id. at 1553-54. The doctrine has its origin in two cases decided by the United States
Supreme Court, Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923); Columbia Court of Ap-
peals v. Feldman, 460 U.S. 462 (1983).

68. 868 F.2d at 1553 (citing Feldman, 263 U.S. at 416; 28 U.S.C.A. §§ 1257, 1331 (West
1966 & Supp. 1988)).

69. Id. The court noted, however, that the district courts have jurisdiction over genera-
lized constitutional challenges, as long as they are not "inextricably intertwined with a state
court's judgment." Id. at 1554.

70. Id. at 1554.
71. Id. The doctrine also operates to bar federal claims that were not raised in the state

proceedings as long as a "reasonable opportunity" to raise the federal claims existed there.
Id. See Wood v. Orange County, 715 F.2d 1543 (11th Cir. 1983). See also United States v.
Napper, 887 F.2d 1528 (11th Cir. 1989) (U.S. government's claim for documents not barred
by Rooker-Feldman doctrine where government was not allowed to intervene in state court
proceedings and had no opportunity to raise the issues presented in the federal court).

72. 868 F.2d at 1554 (quoting Staley v. Ledbetter, 837 F.2d 1016 (11th Cir. 1988)).
73. Id. at 1555.
74. Id. at 1556.
75. Id.
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the court followed Wood v. Orange County6 and emphasized the aban-
donment of Gresham Park Community Organization v. Howell."7

B. Personal Jurisdiction

A federal court may assert personal jurisdiction over a nonresident in a
diversity case only to the extent permitted by the forum state's long-arm
statute.78 In addition, the exercise of jurisdiction must comport with the
due process guarantee of the federal constitution. 7' Due process normally
requires that the defendant purposefully established "minimum contacts"
with the forum state.'0 The "minimum contacts" analysis of Interna-
tional Shoe has survived in the federal courts since that case was decided
in 1945. However, the courts are not insulated from the technological
changes that have made long-distance communication and travel com-
monplace. Perhaps in response to these changes, the "contacts" that have
been held minimally sufficient to support the exercise of personal juris-
diction are diminishing. Two cases decided during this term reflect this
recent trend.

In Complete Concepts, Ltd. v. General Handbag Corp.,s1 a Georgia
marketing company brought an action in Georgia against a Florida hand-
bag manufacturer for breach of contract. The Florida manufacturer had
no physical ties to Georgia except a single trip to the marketing facility
by some of the company's employees. During that trip, important con-
tract terms were negotiated.'3 The Eleventh Circuit noted that "[bly this
single, calculated visit, [the manufacturer] purposefully directed its activ-
ities at [the marketing company], deliberately availing itself of the bene-
fits of doing business in Georgia." 8 The contract, which called for a regu-
lar monthly exchange of orders and commissions, created an on-going
business relationship with a Georgia company." The court held that the
bond with Georgia was neither tenuous nor happenstance and that the
manufacturer should have anticipated being "hailed into court" in
Georgia."8

76. 715 F.2d 1543 (11th Cir. 1983), cert. denied, 467 U.S. 1210 (1984).
77. 652 F.2d 1277 (5th Cir. Unit B 1981).
78. See Complete Concepts, Ltd. v. General Handbag Corp., 880 F.2d 382 (11th Cir.

1989); Southwire Co. v. Transworld Metals & Co., 735 F.2d 440, 442 (11th Cir. 1984).
79. See Burger King v. Rudzewicz, 471 U.S. 462, 471-72 (1985).
80. International Shoe v. Washington, 326 U.S. 310, 316 (1945).
81. 880 F.2d 382 (11th Cir. 1989).
82. Id. at 385.86.
83. Id. at 389.
84. Id.
85. Id.
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In Alexander Proudfoot Company World Headquarters v. Thayer,"
the Eleventh Circuit decided that the exercise of personal jurisdiction
under a long-arm statute need not be scrutinized under the "minimum
contacts" due process analysis if the defendant contractually agreed to
personal jurisdiction in the forum state.8 7 An employer brought the action
in Florida against a former employee, a Missouri resident, for breach of
an employment contract. The former employee moved to dismiss the ac-
tion for lack of personal jurisdiction. The district court granted the
motion.88

The first issue the Eleventh Circuit faced on appeal was whether a fed-
eral court sitting in diversity should apply state or federal law to deter-
mine the effect of a contractual provision conferring personal jurisdic-
tion.69 Under federal common law a contractual clause conferring
personal jurisdiction in a particular forum acts as a waiver of the defend-
ant's constitutional due process rights.90 Under Florida law, however, con-
tractual clauses designating jurisdiction are not enforceable unless an in-
dependent ground for personal jurisdiction exists under the Florida Long
Arm Statute."1 The Eleventh Circuit traced the history and goals of the
Erie doctrine"2 and decided that state law, rather than federal judge-
made common law, should apply in order to discourage forum shopping
and to promote the equitable administration of the law."

Having so decided, the court applied the Florida long arm statute,
which allows Florida courts to assert jurisdiction over nonresidents who
breach a contract by failing to perform acts in Florida as required by the
contract." The court then determined that defendant fell within the pur-
view of this section of the long arm statute." Finally, the court refused to
undertake the normal second step of the analysis of the propriety of exer-
cising jurisdiction under a state long arm statute: whether defendant es-
tablished sufficient "minimum contacts" with the forum state.9' The
court held that defendant's contractual agreement to personal jurisdiction

86. 877 F.2d 912 (11th Cir. 1989).
87. Id. at 921.
88. Id. at 916.
89. Id.
90. Id. at 918 (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985)).
91. Id. (citing FLA. STAT. ANN. § 48.193 (West 1969 & Supp. 1989); McRae v. J.D./M.D.,

Inc., 511 So. 2d 540 (Fla. 1987)).
92. Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
93. 877 F.2d at 919. The case gives an excellent review and summary of the major cases

interpreting the Erie doctrine. It describes the "twin aims of Erie" and provides a model for
analyzing choice of law problems. Id.

94. Id. at 920 (citing FLA. STAT. § 48.193(1)(g)).
95. Id.
96. Id. at 921.

1430 (Vol. 41
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in Florida constituted a waiver of his due process right not to be sub-
jected to suit in a forum with which he lacks sufficient contacts. There-
fore, due process analysis need not be undertaken."

C. Standing, Ripeness, Mootness, Justiciability

The Constitution restricts the federal courts to the resolution of
"cases" and "controversies."" In order to determine whether a "case" or
"controversy" exists, the federal courts may consider whether the parties
have "standing," whether the dispute is "ripe" for decision, whether the
dispute may be "moot," and whether the issue is "justiciable." These
terms of art incorporate a large body of law and have appeared in many
Eleventh Circuit decisions this term.

In Chiles v. Thornburgh," the Eleventh Circuit addressed the question
of congressional standing, an issue of first impression in this circuit. The
case was brought by Senator Lawton Chiles to challenge the operation of
the federal facility that held aliens from the Mariel boatlift. He sought an
injunction to require the Department of Justice, the Board of Pardons
and Paroles, and the Immigration and Naturalization Service to remove
alien felons from the facility, to place a cap on the number of aliens de-
tained there, and to limit the facility to short-term detention use.100 The
Governor of Florida, Dade County, a homeowners association, and several
individuals moved to intervene as plaintiffs in the action.10 1 The district
court dismissed the case, ruling that plaintiffs had no standing and that
the case raised nonjusticiable political issues.02

The Eleventh Circuit agreed that Senator Chiles did not have standing
to challenge the operation of the detention facility."0 3 The court noted
that in Coleman v. Miller104 the Supreme Court acknowledged that state
legislators have a cognizable interest in maintaining the effectiveness of
their votes and that state legislators have standing to challenge the valid-

97. Id.
98. U.S. CONST. art. III, § 2.
99. 865 F.2d 1197 (11th Cir. 1989).

100. Id. at 1202.
101. Id.
102. Id.
103. Id. at 1207. In order to have standing, a plaintiff must allege that he or she has

suffered some actual or threatened injury, resulting from the action challenged, that is likely
to be redressable in a judicial action. Warth v. Seldin, 422 U.S. 490, 499 (1975). In addition,
the plaintiff must satisfy several prudential considerations: (1) a litigant may not assert the
rights of another person; (2) the litigant must not present generalized grievances that are
best left to the legislative branches; and (3) the litigant must be within the "zone of inter-
ests protected by the provisions at issue." Id. at 499-500.

104. 307 U.S. 433 (1939).
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ity of a resolution that amended the state constitution.' °" Senator Chiles,
however, had not alleged any injury to the effectiveness of his congres-
sional vote. Instead, he asserted that he had standing based on a genera-
lized loss of effectiveness as a legislator that flowed from defendants' fail-
ure to comply with certain congressional measures. Further, the senator
alleged that he had standing as a member of the Senate Appropriations
Committee."'

The Eleventh Circuit decided that Senator Chiles had not alleged any
deprivation of his rights relating to membership on the Appropriations
Committee.0 7 Nor did he allege a nullification of his vote on any specific
measures. His alleged injury, according to the Eleventh Circuit, amounted
to either a "generalized grievance about the conduct of government"108 or
a subjective belief that his effectiveness as a legislator was impaired.'"
Neither is sufficient to confer standing. 110

The court then addressed whether the Governor of Florida had stand-
ing to challenge the operation of the facility."1 The governor argued that
he had standing because of his duties as the state's chief law enforcement
officer and because of his duty to protect the public from threats of vio-
lence.112 The Eleventh Circuit held that the state's interest in protecting
its citizens may confer standing to sue the federal government.11 A state,
however, does not have standing to vindicate its citizens' rights against
the federal government.' The court did not explain the interface be-
tween these two seemingly contradictory statements, but instead decided
that this was not a case to break new ground. 11 The court held that Dade
County, the county where the detention facility was located, and which
suffered the expense of supplying additional police emergency personnel,
was the more appropriate party to bring the suit."'

105. 865 F.2d at 1205 (construing Coleman, 307 U.S. at 438).
106. Id. at 1205-06.
107. Id. at 1207.
108. Id. at 1205 (quoting Flast v. Cohen, 392 U.S. 83 (1968)).
109. Id.
110. Id. at 1207.
111. Id. at 1208.
112. Id.
113. Id. Note that the governor sued in his official capacity on behalf of the State of

Florida. A state's standing to sue the federal government is discussed in Snapp v. Puerto
Rico, 458 U.S. 592 (1982).

114, 865 F.2d at 1209.
115. Id.
116. Id. The court went on to explain why Dade County had standing. Id. at 1209-11.

The court then discussed the detainees' and the homeowners' motions to intervene. Id. at
1211-12. The court gave a thorough and lucid summary of the requirements of FED. R. Civ.
P. 24, and explained the differences between intervention as of right and permissive inter-
vention. The court also explained that the right to intervene does not depend on whether

[Vol. 411432
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A forfeiture case, United States v. Real Property on Lake Forrest Cir-
cle,117 raised another unusual standing problem. The government sought
the forfeiture of property that had been owned by a man and woman
convicted of drug trafficking.1 ' Three attorneys, who represented the
property owners in the criminal proceedings, filed claims in the forfeiture
action.'' The district court held that the attorneys' claims had priority
over the claim of the federal government because a forfeiture may not
deprive the criminally accused of all monetary sources with which to em-
ploy the counsel of choice.120

The Eleventh Circuit reversed, reasoning that the sixth amendment
right to counsel belongs to the accused and not to the attorney.' Ordina-
rily, a party has no standing to raise the rights of another. Federal courts,
however, will allow a litigant to assert the rights of a third party when
"(1) a third party has suffered an injury from the denial of a right, (2)
that injury, in turn, has caused injury to the litigant, and (3) the facts of
the case demonstrate that the litigant will be an effective proponent of
the third party's rights."'2

In this case the court decided that the criminal defendants' right to
counsel had never been denied. s Defendants had hired attorneys who
were confident that their claims to the property would be superior to the
government's claim. Defendants were represented by the counsel of their
choice. Therefore, the first element of the test for standing to assert a
third party's rights was absent. 24 The court concluded that the attorneys
had no standing to assert defendants' sixth amendment rights and had no
priority over the government in their claim to the property.'

In Federal Deposit Insurance Corp. v. Morely," 6 the court examined
what type of injury is sufficient to confer standing.'2 ' The issue arose in a
foreclosure action brought by the Federal Deposit Insurance Corporation.

the proposed intervenors have standing "as long as there exists a justiciable case and con-
troversy between the parties already in the lawsuit." 865 F.2d at 1213. Finally, the court
determined that the detainees had a right to intervene, and that the court had not abused
its discretion in denying the homeowners' motion for permissive intervention. Id. at 1215.

117. 870 F.2d 586 (11th Cir. 1989).
118. Id. at 588. The action was brought under 21 U.S.C. § 881 (1988), which provides

that property acquired with the proceeds of an illegal drug transaction is forfeitable to the
United States.

119. 870 F.2d at 588.
120. Id. at 591.
121. Id. at 592-93.
122. Id. at 593.
123, Id.
124. Id.
125. Id.
126. 867 F.2d 1381 (11th Cir. 1989).
127. Id. at 1386.
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The borrowers filed a counterclaim challenging the financial assistance
program. They asserted that they had standing to challenge the program
because the application of certain sections of the statutory program de-
prived them of affirmative defenses in the foreclosure action."2 8

The Eleventh Circuit noted that in order to have standing a litigant
must have suffered a distinct and palpable injury, not an abstract or con-
jectural one. 2' Standing analysis focuses on quality of the injury rather
than the quantity of harm."'0 In this case the court decided that the loss
of affirmative defenses was not a sufficient injury to confer standing.-81

Relying on the reasoning of a decision from the Eastern District Court of
Pennsylvania,132 the court held that "the valid application of a constitu-
tional statute cannot create a cognizable harm. 133

In several other cases this term, the Eleventh Circuit reaffirmed tradi-
tional ripeness, mootness, and justiciability analyses. In Tropicana Prod-
uct Sales v. Phillips Brokerage, " the court dismissed an appeal from the
denial of a preliminary injunction that was heard after the requested end-
date for the preliminary injunction had passed.3 ' The court ruled that
the appeal was moot, even though plaintiff's underlying breach of con-
tract claim was not.136

Ripeness analysis determined the outcome in two zoning cases this
term: Wendy's International, Inc. v. City of Birmingham,"" and Green-
briar Ltd. v. City of Alabaster.3 8 In Wendy's the court held that the
property owners' challenge to the city's "Master Plan" for redevelopment

128. Id. at 1385-86.
129. Id. at 1386 (citing Allen v. Wright, 468 U.S. 737, 751 (1984)).
130. Id. at 1387.
131. Id. at 1388.
132. FDIC v. WH Venture, 607 F. Supp. 473 (E.D. Pa. 1985).
133. 867 F.2d at 1388. The court went on to examine the other possible elements of

standing and found them all to be lacking. Id. at 1388-90. The court concluded that none of
the constitutional or prudential requirements of standing were present. Id. at 1390. Other
cases decided this term that contain extensive discussions of standing include Alabama v,
EPA, 871 F.2d 1548 (11th Cir. 1989) (individuals did not have standing to challenge EPA's
remedial action plan either as taxpayers or based on the threat of environmental injury to
their state); Sims v. Florida Dep't of Hwy. Safety & Motor Vehicles, 862 F.2d 1449 (11th
Cir. 1989) (owner of gray market vehicle and trade association importing and marketing
gray market vehicles had standing to challenge the state's refusal to issue title and registra-
tion for gray market vehicles); Howard v. McLucas, 782 F.2d 956 (11th Cir. 1989) (although
white and nonblack minority employees had only tenuous standing to intervene in class
action brought by black employees against the Air Force, the court addressed the merits of
the action and affirmed the consent decree).

134. 874 F.2d 1581 (11th Cir. 1989).
135. Id. at 1582.
136. Id.
137. 868 F.2d 433 (11th Cir. 1989).
138. 881 F.2d 1570 (11th Cir. 1989).
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did not present a justiciable issue.'" Because the city had not yet brought
condemnation proceedings against the property owners, and because op-
portunities for the owners to negotiate with the city still existed, the dis-
pute had not ripened into a case or controversy.14 0 On the other hand, in
Greenbriar, a case brought by landowners to challenge the city's rejection
of their application for rezoning and permits to develop their property,
the court reached the opposite result-in spite of the city's assertion that
the landowners could reapply for "alternative development" approval."
The court held that the denial of the rezoning application was a final
decision because the only permitted "alternative development" was under
the existing zoning classification.142 The dispute was therefore ripe for
consideration." 8

III. FORUM SELECTION

A. Removal

Under the familiar procedures of 28 U.S.C. § 1446,"' a defendant may
file a petition to remove a case from state to federal court within thirty
days of receiving the complaint or summons. Or, if the case stated by the
initial pleadings is not removable, the case may be removed within thirty
days of receipt of the amended pleading or paper from which it may first
be ascertained that the case has become removable." In In re Savers
Federal Savings & Loan Association,"' the Eleventh Circuit decided that
removal of an action from state to federal court may be proper even after
the state court has entered final judgment."1 7

The case was originally brought against Savers Federal Savings and
Loan Association ("Savers Federal") in a Florida state court for breach of
contract, breach of warranty, fraud, and other claims. A jury trial resulted
in a net award of over $7,000,000 for plaintiff. The state court denied
motions for new trial, rehearing, and remittitur." Shortly thereafter, the
Federal Savings and Loan Insurance Corporation ("FSLIC") became a

139. 868 F.2d at 436.
140. Id.
141. 881 F.2d at 1573-77.
142. Id. at 1576.
143. Id. at 1577.
144. 28 U.S.C. § 1446 (1982).
145. 28 U.S.C. § 1446(b). See Judicial Improvements & Access to Justice Act, Pub. L.

No. 100-702, 102 Stat. 4669, § 1016(b)(2)(B) (1988) (codified as amended at 28 U.S.C.A. §
1446(b) (West Supp. 1989)), which adds a one year limitation on removal under 28 U.S.C. §
1446(b).

146. 872 F.2d 963 (11th Cir. 1989).
147. Id. at 966.
148. Id. at 964.
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party to the lawsuit by being named conservator of Savers Federal.
Within three days of becoming a party, the FSLIC removed the action to
federal court and filed its notice of appeal with the Eleventh Circuit.14'

The district court remanded the case to state court, holding that a case
may not be removed after final judgment is entered. 1'0

The Eleventh Circuit reversed and granted a writ of mandamus. 15' The
court reasoned that under 12 U.S.C. § 1730(k)(1),"' the FSLIC may re-
move any "action" from a state court to federal court within thirty days
of becoming a defendant.' 5s The Eleventh Circuit found no reason to re-
strict the interpretation of "action" to cases that had not yet reached
judgment.1 4 Following the decision of the fifth,"' sixth1" and ninth' 7

circuits, the court held that removal was proper as long as the FSLIC
filed the removal notice within thirty days of becoming a party to the
action and the time for appeal had not elapsed.1" The appeal would pro-
ceed in the Eleventh Circuit as if everything that had occurred in the
state court had taken place in the district court.1 9 The Eleventh Circuit
found removal appropriate, despite the possible appearance of
"'snatch[ing] a case out of a state appellate court,' "600 stating that "Con-
gress itself has weighed [the] interests of federalism and comity and given
the FSLIC the power to remove cases to the federal courts . .1.6.1I"

In the Judicial Improvements and Access to Justice Act (the "Act"),'"
Congress added a one year time limit on removal under 28 U.S.C. §
1446(b). In Wilson v. General Motors Corp.,'" the Eleventh Circuit con-
sidered the effect of the new time limit on cases still pending in the ap-
pellate court that were removed and brought to judgment prior to the
passage of the Act.'" Wilson was removed more than one year after its

149. Id. at 965.
150. Id.
151. Id. in 1988 the Eleventh Circuit held that the proper remedy for the erroneous

remand of an action to a state court is a writ of mandamus. In re Federal Say. & Loan
Ass'n, 837 F.2d 432, 436 (11th Cir. 1988).

152. 12 U.S.C. § 1730(k)(1) (1988).
153. 872 F.2d at 965.
154. Id. at 966.
155. Murray v. Ford Motor Co., 770 F.2d 461 (5th Cir. 1985).
156. Munsey v. Testworth Laboratories, 227 F.2d 902 (6th Cir. 1955).
157. Butner v. Neustadter, 324 F.2d 783 (9th Cir. 1963).
158. 872 F.2d at 966.
159. Id.
160. Id. (quoting Federal Say. & Loan Ins. Corp. v. Templeton, 700 F. Supp. 456 (S.D.

Ind. 1988)).
161. Id.
162. See supra note 148.
163. 888 F.2d 779 (11th Cir. 1989).
164. Id. at 781.
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commencement, but before the passage of the Act.165 The court held that
it did not need to remand the case if the removal was proper under the
old version of 28 U.S.C. § 1446(b), reasoning that "new procedural stat-
utes do not ordinarily invalidate steps already taken under the old
law." s

B. Venue

Contractual forum selection clauses have gained the favor of the federal
courts.1 67 In a motion to transfer venue under 28 U.S.C. § 1404(a),168 the
moving party generally bears the burden of establishing that another fo-
rum would be more convenient than the one selected by the plaintiff.'
In In re Ricoh Corp.,170 however, the Eleventh Circuit decided that if a
motion to transfer venue is based on a valid contractual forum selection
clause, the burden of persuasion on the motion shifts.'71 The party seek-
ing to proceed in a forum other than the one to which the parties agreed
by contract must demonstrate that the contractual forum is sufficiently
inconvenient to justify denial of the motion to transfer venue."'

In re Ricoh arose from a breach of contract action originally brought by
Stewart Organization, Inc. ("Stewart") against Ricoh Corporation and
Ricoh of America, Inc. ("Ricoh") in a federal district court in Alabama.
Ricoh filed a motion to transfer venue to the Southern District Court of
New York, citing a forum selection clause in the contract.'78 The district
court denied the motion, holding that Ricoh failed to meet its burden of
establishing that the Northern District Court of Alabama was a less con-
venient forum than the Southern District Court of New York.17' Ricoh
then filed a petition for mandamus.

The Eleventh Circuit granted the writ. The court explained that al-
though the courts usually accord great deference to a plaintiff's choice of
forum, there is no reason to accord plaintiffs choice any deference when

165. Id.
166. Id.
167. See Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22 (1988) (holding that the provi-

sions of 28 U.S.C. § 1404(a) (1982), not state law, control the enforceability of choice of
forum clauses in the federal courts). Id. at 32.

168. 28 U.S.C. § 1404(a) (1982).
169. 28 U.S.C. § 1404(a) provides as follows: "For the convenience of parties and wit-

nesses, in the interest of justice, a district court may transfer any civil action to any other
district or division where it might have been brought."

170. 870 F.2d 570 (11th Cir. 1989).
171. Id. at 573.
172. Id.
173. Id. at 571.
174. 696 F. Supp. 583 (N.D. Ala. 1988).
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plaintiff had contractually agreed on another forum.1 7, On the contrary,
court enforcement of valid, negotiated forum selection clauses protects
the parties' legitimate expectations and furthers the interest of justice. 7

Thus, when a defendant seeks to enforce a valid, reasonable forum selec-
tion clause by filing a motion to transfer venue under 28 U.S.C. § 1404(a),
the plaintiff "bears the burden of persuading the court that the contrac-
tual forum is sufficiently inconvenient to justify retention of the dis-
pute. 177 In other words, "venue mandated by a choice of forum clause
rarely will be outweighed by other § 1404(a) factors.)'7' 8

IV. PLEADING

A. Filing

Every case filed in federal court requires a filing fee, unless the plaintiff
obtains permission to proceed in forma pauperis under 28 U.S.C. §
1915. ° When a plaintiff seeks permission to proceed in forma pauperis,
the district court may grant or deny permission, or require a partial filing
fee.180 In Sellers v. United States,''1 the district court required a litigant,
who was confined in a federal correctional facility and had a bank account
balance of $34.72, to pay a $14 partial filing fee.' s3 When the prisoner
failed to pay the fee, the district court dismissed the case.'"3 The Elev-
enth Circuit affirmed, holding that the district court has wide discretion
to require a partial fee and to require a litigant to endure the conse-
quences of dismissal if he fails to pay. s4

B. Affirmative Defenses

This term the Eleventh Circuit reaffirmed the old hornbook principle
that affirmative defenses that are not specially pled are waived. In EEOC
v. White & Son Enterprises,'8 ' the court held that the district court did
not abuse its discretion in ruling that the defendant in a discrimination
action had waived its affirmative defenses by failing to raise them prior to

175. 870 F.2d at 573.
176. See Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 32 (1988).
177. 870 F.2d at 573.
178. Id.
179. 28 U.S.C. § 1915 (1982).
180. See id.
181. 881 F.2d 1061 (11th Cir. 1989).
182. Id. at 1062.
183. Id.
184. Id. at 1063.
185. 881 F.2d 1006 (11th Cir. 1989).
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trial.186 The decision stands in apparent contrast to Hassan v. United
States Postal Service,187 a 1988 case in which the court emphasized
avoiding "hypertechnicality in pleading requirements." 88 The two cases,
however, are reconcilable. The deciding factor in each case was whether
allowing the late addition of affirmative defenses prejudiced the plaintiff.

C. Amendments

Prejudice to the opposing party is also the guiding principle in deciding
whether motions to amend may relate back under Federal Rule of Civil
Procedure 15(c). In Brown v. Georgia Department of Revenue,1s plaintiff
sought to amend his complaint to substitute as defendants the individual
members of the State Personnel Board in their official capacity.190 The
amendment was necessary to comply with the eleventh amendment of the
United States Constitution."' The substituted defendants argued that
the amendment was not proper because they had no notice of the suit.""
The Eleventh Circuit disagreed, holding that plaintiff's service on the
State Personnel Board was sufficient notice to the individual members of
the Board that they were being sued in their official capacity. 9 The
board members should have known they were the correct defendants.
They suffered no prejudice by being substituted.'"

This term the Eleventh Circuit reaffirmed that a district court need not
grant permission to amend a complaint under Federal Rule of Civil Pro-
cedure 14 when the deficiency in pleading is caused by plaintiff's own
delay. 19" A defendant's misconduct during discovery, however, may pro-
vide sufficient justification for allowing a late amendment.19" Defendants
in In re Spring Valley Farms, Inc.9 ' deliberately gave plaintiffs mislead-
ing discovery responses. The Eleventh Circuit affirmed the district court's
approval of plaintiff's late amendment, stating that "[a] plaintiff should

186. Id. at 1009. See also FED. R. Civ. P. 8(c); Powers v. Alabama Dep't of Educ., 854
F.2d 1285 (11th Cir. 1988) (defense of bona fide seniority system under § 703(h) of Title
VII, 42 U.S.C. § 2000e-2(h) (1982), is an affirmative defense).

187. 842 F.2d 260 (11th Cir. 1988).
188. Id. at 263.
189. 881 F.2d 1018 (11th Cir. 1988).
190. Id. at 1021.
191. Id. (citing Ex Parte Young, 209 U.S. 123 (1908)).
192. Id. at 1022.
193. Id. at 1023.
194. Id. See also Floyd v. Eastern Airlines, Inc., 872 F.2d 1462 (11th Cir. 1989) (district

court abused discretion by denying motion to amend where delay in filing amendment was
not due to plaintiffs' actions and where no prejudice to defendant was shown).

195. Stevens v. Gay, 864 F.2d 113 (11th Cir. 1989).
196. In re Spring Valley Farms, Inc., 863 F.2d 832, 835 (11th Cir. 1989).
197. 863 F.2d 832 (11th Cir. 1989).
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be allowed to amend its complaint when the defendant's misconduct has
caused the pleading to be deficient."'8

V. DISCOVERY: SANCTIONS

In Moon v. Newsome,1" the district court ordered Moon, a pro se pris-
oner plaintiff who was proceeding in forma pauperis, to submit to a depo-
sition.*00 Moon appeared at the deposition, but refused to answer ques-
tions. He eventually walked out of the deposition without having
answered any questions. Defendant requested sanctions under Federal
Rule of Civil Procedure 37.201 The district court granted the motion for
sanctions, assessing the costs of the deposition against Moon.2

0 When
Moon failed to pay the costs of the deposition, the district court dis-
missed his complaint pursuant to rule 41(b).2

0 On appeal Moon argued
that the district court could not dismiss an in forma pauperis action for
failure to pay the costs of a deposition.

The Eleventh Circuit disagreed.2 04 The in forma pauperis statute2
0
5

guarantees everyone, regardless of wealth, access to the court.2' It does
not, however, allow paupers to ignore the relevant law and rules of the
court.2 7 "No one," said the court, "should be permitted to misuse the
courts with impunity."'' Because Moon had made no effort to comply
with the order of the court, and had not demonstrated a "true inability to
pay," the district court did not abuse its discretion in dismissing the
complaint.

20'

VI, STATUTE OF LIMITATIONS

The Eleventh Circuit decided two cases dealing with the issue of
whether a new statute of limitations should apply retroactively. In Jones
v. Preuit & Mauldin,10 the change in the statute of limitations was due

198. Id. at 835 (citing 5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE §
1500 (1972)) (other citations omitted).

199. 863 F.2d 835 (11th Cir. 1989).
200. Id. at 837.
201. Id.
202. Id.
203. Id.
204. Id. at 839.
205. 28 U.S.C. § 1915 (1982).
206. 863 F.2d at 839.
207. Id.
208. Id. at 838 (citing Harris v. Menendez, 817 F.2d 737, 739 (11th Cir. 1987)).
209. Id. at 839.
210. 876 F.2d 1480 (11th Cir. 1989).
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to judicial decisions."' In Sarfati v. Wood Holly Associates,"' the change
was the result of a congressional amendment.2" The difference in the ori-
gins of the changes in the limitations periods resulted in the application
of two completely different retroactivity analyses.

In Jones the Eleventh Circuit decided to apply the new, shorter statute
of limitations retroactively.21" This decision represents an unusual depar-
ture from the general rule.21 Plaintiff brought the action under 42 U.S.C.
§ 1983"11 at a time when federal courts applied the statute of limitations
from the most closely analogous action under the law of the forum
state."' The district court characterized the action as most closely analo-
gous to claims brought under Alabama's one year residual statute of limi-
tations.218 The case was brought twenty-two months after the cause of
action' arose and was, therefore, dismissed." 9 While the appeal in the
Eleventh Circuit was pending, the Supreme Court changed the way that
federal courts select statutes of limitations for section 1983 actions, hold-
ing that the forum state's statute of limitations for personal injury actions
should provide the single limitations period.30 The Eleventh Circuit then
applied Alabama's six year personal injury statute of limitations and re-
versed the dismissal of the case."' While the proceedings were ongoing,
the Supreme Court held in Owens v. Okure"'2 that, in states having more
than one personal injury statute of limitations, the residual personal in-
jury statute applies to all actions brought under section 1983."2 Jones
then came before the Eleventh Circuit for consideration in light of the
new rule. In deciding whether to apply the rule in Owens retroactively,
the Eleventh Circuit used the factors set out in Chevron Oil Co. v. Hu-
son,2" which are:

(1) whether the decision establishes a new principle of law, either by
overruling a clear past precedent on which litigants may have relied or
by deciding an issue whose resolution was-not clearly foreshadowed; (2)
whether retroactive application will enhance or inhibit the purpose be-

211. Id. at 1482.
212. 874 F.2d 1523 (11th Cir. 1989).
213. Id. at 1524-25.
214. 876 F.2d at 1484.
215. Id. at 1483.
216. 42 U.S.C. § 1983 (1982).
217. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975).
218. 876 F.2d at 1482.
219. Id.
220. Wilson v. Garcia, 471 U.S. 261 (1985).
221. 876 F.2d at 1482.
222. 109 S. Ct. 573 (1989).
223. id. at 575.
224. 404 U.S. 97 (1971).
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hind the rule established by the new rule; and (3) whether it would be
inequitable to apply the rule retroactively.""

Analysis of the first factor in Chevron did not lead the court to deny
retroactive application because, although the decision in Owens did over-
rule past precedent, it "did not alter any clear rule in existence at the
time plaintiff filed suit."22 Application of the remaining factors in Chev-
ron produced the same result.2 2 7 Although Owens established a shorter
period of limitations with respect to this plaintiff, no longer period ap-
plied at the time plaintiff filed suit.""8 The court concluded that applica-
tion of the one year statute of limitations was appropriate. Because plain-
tiff failed to file suit within that period, the action was barred.2 2

In Sarfati230 plaintiff brought an action under the Interstate Land
Sales Full Disclosure Act 23 1 two years and seven months after the cause of
action accrued. On the date the action accrued, the statute carried a two
year statute of limitations.2 2 One month after the cause of action ac-
crued, however, Congress amended the statute to provide for a three year
statute of limitations.23

3 Defendant filed a motion for summary judgment
asserting that the action was governed by the two year statute of limita-
tions and was therefore barred 2 3 ' The district court granted the motion
and the Eleventh Circuit affirmed.2 3 5

The court held that a legislative amendment to a statute of limitations
should not be applied retroactively unless the limitations period is merely
procedural or remedial in nature.2 s If the statute of limitations is sub-
stantive rather than procedural or remedial in nature, a court should ap-
ply it retroactively only if the legislature manifests such an intent.2"

225. 876 F.2d at 1483 (citing Chevron, 404 U.S. at 106-07).
226. Id.
227. Id. When discussing the equities of retroactive application of the shorter statute of

limitations, the Eleventh Circuit did not address the fact that plaintiff had relied on the
court's previous decision regarding the statute of limitations and had litigated the case for
over four years.

228. Id. at 1484.
229. Id.
230. 874 F.2d 1523 (11th Cir. 1989).
231. Pub. L. No. 90-448, Tit. XIV, 82 Stat. 590 (1968) (codified as amended at 15 U.S.C.

§§ 1701-20 (1988)).
232. 15 U.S.C. § 1711 (1976) (current version at 15 U.S.C. § 1711 (1988)).
233. Housing and Community Development Amendments of 1979, Pub. L. No. 96-153,

93 Stat. 1101, 1131 (codified as amended at 15 U.S.C. § 1711(a)(1), (b) (1988)).
234. 874 F.2d at 1525.
235. Id.
236. Id.
237. Id. at 1526.
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Generally, statutes of limitations constitute a substantive restriction on
the right of action.2 If, however, the limitations period on a statutorily
created right (as opposed to a common law right) is not included in the
same act or statute as the right of action, it is presumed that the limita-
tions period is not "an integral part of the right itself.' 9 The limitations
period controlling the right of action claimed in Sarfati was contained in
the same act as the right itself.4 The court, therefore, concluded that the
limitations period was substantive and could be applied retroactively only
if the legislature clearly intended retroactive application.31 Finding no
evidence that Congress intended retroactive application of the amended
statute of limitations, the court concluded that the amended section
could only be given prospective application. 4 Therefore, the limitations
period that existed at the time the action accrued applied.2"' Because
plaintiff did not file during the two year period, the operation of the stat-
ute barred the action."'

VII. SUMMARY JUDGMENTS

This term has not marked any significant change in the law regarding
summary judgment. A few cases are mentioned here to assist anyone
searching for a recent statement of the existing standards. Spence v. Zim-
merman"2' contains a well stated synopsis of the present criteria for issu-
ing summary judgment. 4' DeLong Equipment Co. v. Washington Mills
Abrasive Co."7 is notable for its discussion of the special problems and
issues that arise in motions for summary judgment in vertical antitrust
actions.2 In those actions, the "summary judgment standard. . . is more
stringent than in other areas of antitrust law because a higher possibility
of capturing and invalidating legitimate business conduct exists."'4 Fi-
nally, Barfield v. Brierton"0O is worthy of mention for its detailed treat-
ment of Federal Rule of Civil Procedure 56(f), which gives the court dis-

238. Id.
239. Id.
240. Id.
241. Id. at 1527.
242. Id. at 1528.
243. Id.
244. Id.
245. 873 F.2d 257 (11th Cir. 1989).
246. Id. at 257.
247. 887 F.2d 1499 (11th Cir. 1989).
248. Id. at 1508-09.
249. Id. at 1508 (citing Helicopter Support Sys. v. Hughes Helicopter, Inc., 818 F.2d

1530 (11th Cir. 1987) (enunciating a two part test applicable to distributor termination cases
where price-fixing agreement between manufacturer and distributors is alleged)).

250. 883 F.2d 923 (11th Cir. 1989).
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cretion either to deny a motion for summary judgment or to allow the
nonmoving party a continuance.'51 A continuance will be allowed when
the nonmoving party can demonstrate some reason why that party has
not filed affidavits or depositions in support of its case and can demon-
strate that affidavits or depositions will become available in the future."

VIII. JURY SELECTION

In Fludd v. Dykes,"" perhaps the most significant decision of the term,
the Eleventh Circuit held that the rule of Batson v. Kentucky"" applies
in civil as well as criminal cases.''5 Fludd involved a civil rights action
brought by a black citizen against a police officer and his supervisor. At
trial, a jury of six people was selected from a venire of fifteen. Each party
was allowed three preemptory strikes. At the conclusion of the selection
process, but before the jury was sworn, plaintiff asked the court to require
defendants' attorney to explain why he had struck two blacks from the
venire."' The district court, after ruling that no explanation was neces-
sary, denied plaintiff's motion to discharge the panel and begin the selec-
tion process anew.35 7

On appeal plaintiff argued that defendants' use of preemptory chal-
lenges denied him the equal protection of the law as guaranteed by the
due process clause of the fifth amendment. He asserted that "a district
court denies a black litigant the equal protection of the laws whenever it
permits his adversary-whether the government or a private party-to
use a preemptory challenge to reduce the black litigant's chances of being
tried by a jury containing his racial peers."'2 His claim, explained the
Eleventh Circuit, had its roots in Strauder v. West Virginia."' In
Strauder the Supreme Court first enunciated the fundamental equal pro-
tection principle that a "court cannot grant a white person the right to be
tried by a jury containing his racial peers and, at the same time, deny a
black person the same right.'2 60

The right at issue is not a black person's right to be tried by a jury
selected from his racial peers, but rather the right to a jury selected

251. Id. at 929-33.
252. Id. at 931.
253. 863 F.2d 822 (11th Cir. 1989).
254. 476 U.S. 79 (1986).
255. 863 F.2d at 823.
256. Id.
257. Id.
258. Id. at 824.
259. 100 U.S. 303 (1879).
260. 863 F.2d at 825 (citing Strauder, 100 U.S. at 303).
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"without discrimination against his color."' 61 The denial of that right pre-
sumptively prejudices the case."' Further, as the Supreme Court recog-
nized in Swain v. Alabama,'" the right can be effectively denied through
the discriminatory use of preemptory challenges.26

4 More recently, the
Supreme Court articulated the procedure to be followed when a defend-
ant alleges the discriminatory use of preemptory strikes. 2" Under the rule
of Batson, when the use of a preemptory strike is challenged and the cir-
cumstances raise an inference of discriminatory use of the challenge, "the
trial judge must [then] require the prosecutor to state the reason for the
strike.'" The prosecutor must" 'articulate a neutral explanation [for the
preemptory challenge] related to the particular case to be tried' or aban-
don the strike.' ' 67

Until Fludd, the procedure outlined in Batson, had only been applied in
criminal cases. Appellees in Fludd argued that Fludd's equal protection
claim and the Batson procedure were inapplicable in the context of a civil
suit.'" They argued that an equal protection violation cannot arise from
the jury selection procedure in a civil trial because of the absence of state
action.2'" In the context of a criminal case, they said, the state actor is the
prosecutor who exercises the preemptory strikes.70

The Eleventh Circuit disagreed, holding that when blacks are excluded
from jury service because of race, the discriminatory actor is the trial
court.'7 ' State action occurs even if the decision to exclude blacks
originated in another state entity because the trial judge has the opportu-
nity to redress the wrong before the trial begins.'17

Thus, until the trial judge overrules a party's objection to the racial com-
position of the venire, the law treats any previous decision on the part of
a state entity to discriminate as harmless, insofar as the objecting party
is concerned. The trial judge's decision-to proceed to trial, over the
party's objection, with a jury selected from the venire on the basis of
race-is the one that harms the objecting party. In overruling the objec-

261. Id. (quoting Strauder, 100 U.S. at 309).
262. Id.
263. 380 U.S. 202 (1965).
264. 863 F.2d at 826. The Eleventh Circuit also pointed out that Swain placed a crip-

pling evidentiary burden on the accused to establish discrimination. That evidentiary bur-
den was lifted in the decision in Batson. Id. at 827.

265. Id. at 827.
266. Id.
267. Id. (quoting Batson, 476 U.S. at 98).
268. Id. at 828-29.
269. Id.
270. Id.
271. Id.
272. Id.
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tion. . . the judge becomes guilty of the sort of discriminatory conduct
that the equal protection clause proscribes.27'

The court further held that Batson applies to civil cases "when the ob-
jecting party shows that 'he is a member of a cognizable racial group' and
that the 'relevant circumstances raise an inference' that his opponent 'has
exercised preemptory challenges to remove from the venire members of
the objecting party's race' . . . .",s If a civil litigant demonstrates these
two elements, the burden shifts to the opponent to come forward with a
neutral explanation for the strikes relating to the particular case to be
tried.27

IX. MOTION FOR NEW TRIAL OR TO CORRECT VERDICT

In another case of first impression, the Eleventh Circuit examined the
boundaries of the court's power to adjust a jury's verdict.'7 Plaintiff in
Stuckey v. Northern Propane Gas Co.'77 was burned in a propane gas
explosion. He brought an action against the gas sellers and the sellers'
supplier in the federal district court under its diversity jurisdiction.,
Before submitting the case to the jury, the trial court directed a verdict
for one defendant and instructed the jury that, if it decided that either or
both of the remaining defendants were liable, it could award and appor-
tion damages between the two.'7 ' The jury returned a verdict of $120,000
against one of the defendants, Dixie Pipeline Co. ("Dixie"), and of
$680,000 against the other, Ferrell L.P. ("Ferrell"). After the verdict was
returned, the court realized that apportionment of the verdict was errone-
ous under the applicable state law." The court proceeded to correct the
verdict by entering judgment for $800,000 against the two defendants
jointly and severally."s1

On appeal Ferrell argued that the correction of the verdict was not au-
thorized under Federal Rule of Civil Procedure 60(a), which provides that
the court can change the verdict to correct "clerical error.' 82 Ferrell ar-

273. d.
274. Id. at 829 (quoting Batson, 476 U.S. at 96).
275. Id.
276. Stuckey v. Northern Propane Gas Co., 874 F.2d 1563 (11th Cir. 1989).
277. 874 F.2d 1563 (11th Cir. 1989).
278. Id. at 1566.
279. Id.
280. Id.
281. Id.
282. Id. at 1572. Before addressing the merits of the verdict correction issue, the Elev-

enth Circuit pointed out that federal law, rather than state law, applies to the jury verdict
adjustment issue. Id. at 1571 (citing Hanna v. Plummer, 380 U.S. 460 (1965)). Note that
whether the damages could be apportioned between the two defendants is a substantive
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gued that the problem in the jury verdict was not a "clerical error" and
that the court should have granted a new trial instead of correcting the
verdict.2 8

The Eleventh Circuit examined precedent from other circuits dating
back to 1932, but found little guidance on the issue of the limits of the
court's power to go beyond rule 60(a) to correct jury verdicts.'" The court
noted, however, that several decisions indicated that the "Federal Rules
of Civil Procedure do not completely limit and describe the power of the
federal courts."' 5 The court cited an analogous Second Circuit case
which held that the jury's attempt to apportion damages between two
defendants could be considered surplusage2" "Such a defect in the ver-
dict may be cured either by the trial court or by the appellate court with-
out the granting of a new trial. 28 7 The court affirmed the correction of
the verdict,21s concluding that "[c]ase law and common sense indicate
that the trial court did not exceed the scope of its power in adjusting the
verdict to conform to Georgia law."2 9

X. ATToRNEYs' FEES

Attorneys' fees available under 42 U.S.C. § 1988290 and § 2000e-5(k) 2"
were the subject of substantial litigation during the 1989 term. This liti-
gation occurred perhaps because the procedure for calculating fees can
produce widely varying results. This Article mentions two cases that
mark the extremes of the district court's discretion in calculating fees.2

2

issue, governed by state law; whether the trial court can correct a verdict improperly appor-
tioned between two defendants is a procedural issue, governed by a federal law. Id.

283. Id. at 1572.
284. Id. at 1573.
285. Id. (quoting G.A. Thompson & Co. v. Partridge, 636 F.2d 945 (5th Cir. 1981)).
286. Dextone Co. v. Building Trades Council, 60 F.2d 47 (2d Cir. 1932).
287. Id. at 49.
288. 874 F.2d at 1574. It should be remembered that another method for attacking the

amount of a jury's verdict is in a motion for new trial. Even when the evidence is sufficient
to support the verdict and a judgment notwithstanding the verdict would be inappropriate,
the trial court has the discretion to weigh the evidence and grant a new trial. In Vance v.
Southern Bell Tel. & Tel. Co., 863 F.2d 1503 (11th Cir. 1989), the Eleventh Circuit reversed
the district court's grant of a judgment notwithstanding the verdict, but affirmed the dis-
trict court's grant of a new trial where a jury verdict of $2.5 million in punitive damages was
deemed excessive. Id. at 1516.

289. 874 F.2d at 1574. The court's decision was influenced by the fact that the correction
could be made without invading the jury's fact-finding province. Id.

290. 42 U.S.C. § 1988 (1982).
291. Id. § 2000e-5(k).
292. See Gilmere v. City of Atlanta, 864 F.2d 734 (11th Cir. 1989); Lattimore v. Oman

Constr., 868 F.2d 437 (11th Cir. 1989).
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Under sections 1988 and 2000e-5(k), attorneys' fees for the prevailing
party are calculated by multiplying the number of hours reasonably ex-
pended on the litigation by a reasonable hourly rate. The court can adjust
this amount, termed the "lodestar" amount, to account for several fac-
tors, including the degree of success and the contingency of recovery.""

In Gilmere v. City of Atlanta,'" the district court calculated fees based
on an hourly rate of forty dollars."'5 The Eleventh Circuit flatly rejected
the district court's determination that forty dollars per hour was ade-
quate compensation.2' The amount "so greatly contradict[ed the Elev-
enth Circuit's] own 'knowledge and experience concerning reasonable and
proper fees,' that [according to the court] the trial court abused its discre-
tion in determining the hourly rate."' "

On the other end of the spectrum, the district court in Lattimore v.
Oman Constructions" calculated the "lodestar" amount and then in-
creased it by one hundred percent.2" The district court considered the
enhancement necessary based on the contingency of the recovery and the
difficulty plaintiff would have faced finding an attorney to handle the ac-
tion if not for the possibility of an enhanced award."'0 The enhancement,
said the court, was necessary to attract competent counsel to the relevant
legal market.301 The Eleventh Circuit, unwilling to disturb the district
court's findings of fact, affirmed the enhanced award.' 0 '

XI. COLLATERAL ESTOPPEL, RES JUDICATA

In Empire Fire & Marine Insurance Co. v. J Transport, Inc., 0' a case
that provides a succinct summary of the doctrines of collateral estoppel
and res judicata, the Eleventh Circuit decided that the ordinary princi-
ples of those doctrines cannot be automatically applied to declaratory
judgments .' Empire arose from a.personal injury action against a truck-
ing company that had two insurance policies. The suit began in a state

293. See Popham v. City of Kennesaw, 820 F.2d 1570 (11th Cir. 1987). See also Pennsyl-
vania v. Delaware Valley Citizens' Council for Clean Air, 483 U.S. 711 (1987).

294. 864 F.2d 734 (11th Cir. 1989). The case is also notable for its discussion of damages
available under 42 U.S.C. § 1983 (1982). 864 F.2d at 738.

295. 864 F.2d at 742.
296. Id.
297. Id. (quoting Norman v. Housing Auth. of Montgomery, 836 F.2d 1292, 1303 (11th

Cir. 1988)).
298. 868 F.2d 437 (11th Cir. 1989).
299. Id. at 438.
300. Id. at 439.
301. Id.
302. Id. at 440.
303. 880 F.2d 1291 (11th Cir. 1989).
304. Id. at 1296-97.
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court in Kentucky. The Kentucky court entered a declaratory judgment
regarding the extent of the two insurance companies' liability to the in-
jured parties.30 In a subsequent action in federal district court, one of the
insurance companies sought reimbursement from the trucking company.
The trucking company impleaded the second insurance company, con-
tending that it was primarily liable and obligated to pay the entire
judgment.'"

The district court granted a motion for summary judgment in favor of
the trucking company, holding that the issues regarding the parties' lia-
bility vis-a-vis each other could have been litigated in the Kentucky ac-
tion and were therefore barred from being litigated in a subsequent ac-
tion between the same parties."0 The Eleventh Circuit reversed. Quoting
extensively from Kaspar Wire Works, Inc. v. Leco Engineering & Ma-
chine, Inc.5 0 8 the court held that a declaratoiy judgment can be given
preclusive effect only with regard to issues "actually litigated and neces-
sary to the judgment." s" Since the parties in Empire did not actually
litigate the issue of reimbursement in the prior declaratory action, the
doctrine of res judicata did not bar them from litigating it in a subse-
quent action.5 1

Another interesting' collateral estoppel issue was raised this term in
Parker v. Williams.11 A woman brought a civil rights action against the
county chief jailer, the sheriff, and the county, alleging that the jailer ar-
rested, kidnapped, and raped her. Before the civil rights action was tried,
the jailer was convicted of first degree rape and kidnapping. 1' At the trial
of the civil rights action, the sheriff and the county attempted to intro-
duce evidence that plaintiff 'had engaged in voluntary foreplay with the
jailer.31 The trial court excluded the evidence on the grounds of collat-
eral estoppel. 1 ' *

The Eleventh Circuit ruled that the district court improperly excluded
the evidence. 1i Due process requires that each party have a full and fair

305. Id. at 1292.
306. Id. at 1293.
307. Id. As a general rule res judicata bare the parties and their privies from relitigating

not only issues that were actually litigated in an earlier action, but also any issues that could
have been raised in the earlier action. Id. at 1293 (citing Federated Dep't Stores v. Moitie,
452 U.S. 394, 398 (1981) (other citations omitted)).

308. 575 F.2d 530 (5th Cir. 1978).
309. 880 F.2d at 1296 (emphasis in original).
310. Id. at 1297.
311. 862 F.2d 1471 (11th Cir. 1989).
312. Id. at 1474.
313. Id.
314. Id.
315. Id. at 1475.
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opportunity to litigate an issue before being bound by a prior determina-
tion."'6 Because the sheriff and the county had not had any opportunity
to litigate the fact of the rape, the doctrine of collateral estoppel did not
apply. 7 The Eleventh Circuit, therefore, vacated the judgment and re-
manded the case for a new trial. 8

XII. RULE 11 SANCTIONS

In 1983, Federal Rule of Civil Procedure 11 was amended to impose a
duty on attorneys and parties to certify that any pleading, motion, or
other paper filed with the court is, "to the best of the signer's knowledge,
information and belief formed after reasonable inquiry, ... well
grounded in fact and .. warranted by existing law or a good faith argu-
ment for the extension, modification or reversal of existing law, and...
not interposed for any improper purpose . . . ." ' The amended rule,
which provides for sanctions against attorneys or parties, produced a
storm of litigation. During 1989 the storm did not subside. Instead, its
force increased as attorneys grew more accustomed to filing motions for
sanctions and district courts demonstrated their willingness to impose
sanctions. The whirlwind of controversy surrounding rule 11 is reflected
in a flurry of Eleventh Circuit opinions examining virtually every aspect
of the rule.

In Threaf Properties v. Title Insurance Co., e20 the Eleventh Circuit ex-
plored the extent of reasonable factual and legal inquiry necessary before
filing a pleading. 21 The court emphasized that compliance with rule 11 is
judged by an objective standard of "reasonableness under the circum-
stances.""s82 The attorney's efforts,' however, are not to be judged in light
of later developments .3 8 "Under the rule the district court must focus on
what was reasonable for an attorney to believe at the time the pleadings

316. Id. at 1474 (citing Parklane Hosiery Co. v. Shore, 439 U.S. 322, 327 n.7 (1979)).
317. Id.
318. Id. at 1482.
319. FED. R. Civ. P. II. The rule continues in pertinent part as follows:

If a pleading, motion, or other paper is signed in violation of this rule, the court,
upon motion or upon its own initiative, shall impose upon the person who signed
it, a represented party, or both, an appropriate sanction, which may include an
order to pay the other party or parties the amount of reasonable expenses in-
curred because of the filing of the pleading, motion, or other paper, including a
reasonable attorney's fee.

320. 875 F.2d 831 (11th Cir. 1989).
321. Id. at 835.
322. Id. When evaluating pleadings filed by a pro se prisoner those circumstances would

include the prisoner's limited access to a law library, and limited ability to conduct investi-
gation into the facts. See generally Thomas v. Evans, 880 F.2d 1235 (11th Cir. 1989).

323. 875 F.2d at 835.
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were filed, not on what the court later finds to be the case. '324 In Threaf
the Eleventh Circuit reviewed the case law that each of the attorneys
claimed to have relied on when drafting the pleadings and the basis of the
facts known to each at that time."s The court concluded that the attor-
neys had conducted a reasonable inquiry and were not subject to
sanctions.""

Similarly, rule 11 does not impose a continuing duty on counsel to
amend pleadings when their factual or legal basis dissolves 27 Corpora-
tion of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints v. Associated Contractors"s involved fire damage to a church.
Central to the church's action against the defendant insurance company
was the allegation that it possessed a certificate of insurance prior to the
fire. At the time plaintiff filed the complaint, the attorney did not know
that the church had not received a certificate of insurance until after the
date of the fire. This fact became clear during the course of discovery.
The insurance company filed a motion to dismiss and asked the court to
impose rule 11 sanctions.82'

The Eleventh Circuit held the district court's imposition of sanctions to
be improper because rule 11 does not impose a continuing obligation to
amend a complaint if it "was reasonably interposed in the first place."'""
The discovery of new facts, however, would prevent the church from rely-
ing on the incorrect allegation in the complaint in response to the insur-
ance company's motion to dismiss.'

In DeSisto College, Inc. v. Line,'32 the Eleventh Circuit probed the
meaning of the phrase "existing law."883' The case arose when a school
sued members of the zoning commission individually and in their official
capacities. In the complaint and in memoranda filed in opposition to de-
fendants' motions to dismiss, plaintiff's counsel asserted a theory of legis-
lative liability that is not supported in this circuit. Without acknowledg-
ing the existence of controlling precedent adverse to his claim, he cited
cases from the first and eighth circuits."3' After the district court imposed
sanctions, counsel argued that the position he had taken was "warranted

324. Id.
325. Id. at 836.
326. Id. at 838.
327. Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-Day

Saints v. Associated Contractors, 877 F.2d 938 (11th Cir. 1989).
328. 877 F.2d 938 (11th Cir. 1989).
329. Id. at 939.
330. Id. at 943.
331. Id.
332. 888 F.2d 755 (11th Cir. 1989).
333. Id. at 764-66.
334. Id. at 761.
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by existing law" and thus satisfied the requirements of rule 11. 88 The
Eleventh Circuit disagreed with the counsel's proposed definition of "ex-
isting law," saying, "[i]t is the rare law that does not exist somewhere
.. ,, Existing law is not simply law that exists somewhere, but rather

law that pertains in the jurisdiction where a party asserts it.8" The court
held that rule 11 requires a lawyer who seeks to assert the law of another
jurisdiction to acknowledge binding precedent and to argue for the modi-
fication or reversal of that precedent.3 18 An attorney's insistence on main-
taining an untenable stance "demonstrates either an ignorance of [this
circuit's] law, and thus inadequate research, or some intent to mislead the
trial court as to the present state of this Circuit's precedent, and thus bad
faith.", 89

335. Id.
336. Id. at 766.
337. Id.
338. Id.
339. Id.

[Vol. 411452


