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I. INTRODUCTION

This Article examines and discusses the major labor cases decided in
the Eleventh Circuit Court of Appeals during 1989 under the National
Labor Relations Act1 (the "NLRA"), the Labor-Management Relations
Act, 19472 (the "LMRA"), the Fair Labor Standards Act of 1938' (the
"FLSA"), the Employee Retirement Income Security Act of 1974' (the
"ERISA"), and the Occupational Safety and Health Act of 1970. This
Article does not discuss every case decided by the Eleventh Circuit in
1989 under these federal labor laws, nor does it discuss every issue raised
by the parties in the cases that are covered. Instead, this Article is in-
tended to cover only the major developments in Eleventh Circuit labor
jurisprudence.

Associate in the firm of Fisher & Phillips, Atlanta, Georgia. Florida State University
(B.S., 1981; M.A., 1984); University of Miami (J.D., 1989). Member, State Bar of Georgia. I
would like to express my special thanks to Ilene Weisbard for her tremendous contribution
in preparing this 1989 labor survey.

1. Ch. 372, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. §8 151-169 (1988))
[hereinafter NLRA].

2. Ch. 120, 61 Stat. 136 (1947) (codified as amended at 29 U.S.C. §8 141-188 (1988))
(hereinafter LMRA].

3. Ch. 676, § 1, 52 Stat. 1060 (codified as amended at 29 U.S.C. §§ 201-219 (1988)) [here-
inafter FLSA].

4. Pub. L. No. 93-406, 88 Stat. 832 (codified as amended at 29 U.S.C. §§ 1001-1461
(1988)) [hereinafter ERISAJ.

5. Pub. L. No. 91-596, 84 Stat. 1590 (codified as amended at 29 U.S.C. §§ 651-678
(1988)).
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II. THE NATIONAL LABOR RELATIONS ACT AND THE LABOR MANAGEMENT
RELATIONS ACT

A. Preemption

During 1989 the Eleventh Circuit issued three opinions contemplating
the preemptive effects of the NLRA and LMRA. In NLRB v. State of
Florida Department of Business Regulation,6 the Eleventh Circuit ruled
that section 7 of the NLRA preempted a state law requiring jai alai play-
ers to give fifteen days advance notice of any strike.7 Interpreting section
7 as granting individuals the right to strike, the court concluded that it
also preempts states from regulating strike conduct of groups over which
the National Labor Relations Board (the "NLRB") has asserted jurisdic-
tion.8 The Eleventh Circuit rejected the argument that the fifteen day
notice provision did not affect the players' right to strike, stating that
"[a] strike's effectiveness primarily depends on its economic strength.",
Requiring notification in advance of a strike would tend to nullify any
economic advantage because it would provide the Fronton Owners with
ample opportunity to replace the players before the strike commenced.' 0

The state notice provision was in direct conflict with the employees' right
to strike under section 7 and was, therefore, preempted by the NLRA."

The second preemption case involved section 301(a) of the LMRA. 1' In
Rintone v. Southern Bell Telephone & Telegraph Co.,13 Rintone filed
suit against Southern Bell in a state court for wrongful discharge under
Florida law. Southern Bell removed the case to federal district court
where it successfully argued that Rintone's claim was preempted by the
LRMA because it involved the interpretation of a collective bargaining
agreement."' The Eleventh Circuit, reversing the district court and re-
manding the case with instructions to the district court to remand it to
the state court, found that plaintiff's claim "involve[d] a factual inquiry
that [was] not 'inextricably intertwined' with any provision of the collec-

6. 868 F.2d 391 (11th Cir. 1989).
7. Id. at 394-95.
8. Id. at 395. The court declared that section 7 preempts any state law in conflict with

employee conduct arguably protected under that section. Id. See Motor Coach Employee v.
Missouri, 374 U.S. 74, 82 (1963).

9. 868 F.2d at 395.
10. Id.
11. Id. Defendants argued that even if the notice provision hindered the players' right to

strike, it lawfully had been adopted as public welfare protection. The court rejected this
argument, stating that no actual or imminent danger to the general public existed, except
perhaps to the "betting public." Id. at 396.

12. LMRA § 301(a) (codified as amended at 29 U.S.C. § 185(a) (1988)).
13. 865 F.2d 1220 (11th Cir. 1989).
14. Id. at 1220.
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tive bargaining agreement," 1s As such, the court held that Rintone's rem-
edy was independent of the agreement and that his claim was not pre-
empted by the LMRA. s

The third preemption decision was International Brotherhood of Boil-
ermakers v. Local D238,17 in which the Eleventh Circuit held that an un-
fair labor practice proceeding before the NLRB did not absolutely pre-
vent a district court from deliberating the same issues.16 The district
court retained original jurisdiction because its decision involved issues
different from those then pending before the NLRB, and because the de-
cision focused on events preceding those relevant to the NLRB
proceeding."s

B. Statute of Limitations

In Sams v. United Food & Commercial Workers Internationl Union,0

the Eleventh Circuit decided whether the applicable statute of limitations
barred an action by two workers against their union to recover damages
for injuries suffered as a result of an on-the-job explosion. The workers
were severely injured when a vegetable oil bleaching tank exploded at an
oil refinery. Twenty-three months after the explosion, the injured em-
ployees filed separate complaints, each alleging breach of duty of care by
the union.2 1 The union argued that because the claims were part breach
of contract under section 301 of the LMRA and part breach of the duty
of fair representation under the NLRA, the actions were time barred by
section 160(b) of the NLRA, which provides for only a six month limita-
tions period.22 The district court viewed the claims as "hybrids of a
straight section 301 claim and a hybrid section 301/fair representation
claim," and designated them as "quarter-crossed" claims.22 The lower
court ruled that the "quarter-crossed" claims were governed by the same
six month statute of limitations as hybrid section 301/fair representation
claims and dismissed plaintiffs' complaints.2 '

The Eleventh Circuit noted that the case rested upon the derivation of
the union's alleged duties, and as such, the source of the duties controlled

15. Id. at 1221 (quoting Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399, 408
(1988)).

16. Id. Absent preemption, no federal jurisdiction existed.
17. 865 F.2d 1228 (11th Cir. 1989).
18. Id. at 1233.
19. Id.
20. 866 F.2d 1380 (11th Cir. 1989).
21. Id. at 1381.
22. Id. at 1382.
23. Id.
24. Id.
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the applicable statute of limitations."5 Because the union was not re-
quired under common law to provide a safe workplace, the union would
owe a duty to plaintiffs only if it assumed the duty or if federal law im-
posed a duty." Finding no such duty under federal law, the court focused
on whether the union affirmatively had assumed the duty.'7 Rejecting the
district court's distinction of "generalized" duty (a duty of fair represen-
tation) versus "specific" duty (a duty arising out of a specific commit-
ment bargained for and obtained), the court held that "[s]ince the Union
could not be liable at all if it had no contract with the employer, it seems
evident that any claim based on unsafe conditions is based on the con-
tract.""12 Thus, it was not fatal to plaintiffs' claims that they failed to
plead a breach of a specific clause in the collective bargaining agree-
ment.2' Because plaintiffs based their action on the unions' breach of its
duty to insure a safe working environment, the court reasoned that the
claim could be characterized, in accordance with Hechler III, as "'posi-
tive tort flowing from the breach of contract' . . . and not as one for a
breach of the duty of fair representation."' 0 Thus, plaintiffs' claims were
not time barred, but instead were subject to the six year state statute of
limitations period for actions based on breach of a written contract."

25. Id.
26. Id. at 1382-83.
27. Id. at 1383.
28. Id. at 1384. The court also found that the district court erred when it failed to apply

the reasoning of Hechler v. International Bhd. of Elec. Workers, 834 F.2d 942 (11th Cir.
1987) (Hechler III). In Hechler III, the Eleventh Circuit, after remand from the Supreme
Court, International Bhd. of Elec. Workers v. Hechler, 481 U.S. 851 (1987) (Hechler II),
held that hybrid section 301/fair representation claims were subject to the Florida six year
statute of limitations period for contract actions and not the NLRA six month period.
Sams, 866 F.2d at 1382. In Sams, the lower court limited Hechler III to cases that alleged a
breach of a union's "specific" duties. The lower court ruled that a claim for a breach of a
"generalized" duty was not subject to the Hechler III six year statute of limitations period.
Thus, the district court concluded that since the instant case involved a "generalized" duty,
Hechler III did not apply. Id. at 1384. The Eleventh Circuit ruled that this was an error and
declared that Hechler III stood for the proposition that "any claim, generalized or specific,
by a union member against his union for failure on the part of the union to fulfill a contrac-
tually assumed duty to obtain a safe working place for the member is not, or not wholly, a
'duty of fair representation' claim and is not to be dealt with on the contrary supposition."
Id.

29. 866 F.2d at 1384.

30. Id. (quoting Hechler III, 834 F.2d at 946 n.4).

31. Id. at 1385.
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C. Review of Arbitration Awards

In Hardin's Bakery, Inc. v. Retail, Wholesale, & Department Store,82
the Eleventh Circuit considered the appropriateness of the district court's
de novo review of the arbitrator's assumption of jurisdiction over Har-
din's. The circuit court initially scrutinized whether the parties had sub-
mitted to arbitration the issue of substantive arbitrability.33

Ordinarily, arbitrability is a matter for judicial determination." In
spite of this general rule, if the parties "clearly and unmistakably" vest
the arbitrator with the power to determine the issue of arbitrability, judi-
cial scrutiny of the resulting decision is forbidden." When it is unclear
whether the parties have delegated such authority, however, the district
court may exercise de novo review of the arbitrability decision." The
Eleventh Circuit determined that in this case it was not apparent
whether the parties had delegated such authority and held that the dis-
trict court's heightened level of scrutiny was proper."

The court also examined the issue of a successor employer's duty to
arbitrate under an existing collective bargaining agreement. The major
focus of the court's successor employer analysis was whether the new
owners continued the identity of the company after the ownership had
changed hands.s8 Exploring the facts under a two-part test, whether (1)
the continuity of the workforce and (2) the continuity of the business
enterprise still existed under the successor's ownership, 9 the Eleventh
Circuit determined that while they found a continuation of the business

32. 877 F.2d 1541 (11th Cir. 1989).
33. Id. at 1545.
34. Id.
35. Id. The court reached this conclusion based upon the well-established principal that

arbitration is the favored method of resolving labor disputes. Id.
36. Id.
37. Id.
38. Id; at 1547.
39. Id. Continuity of the workforce was examined from two perspectives as formulated

by the Supreme Court in Howard Johnson Co. v. Detroit Local Joint Executive Bd., 417
U.S. 249 (1974) and NLRB v. Burns Int'l Detective Agency, 406 U.S. 272 (1972). In Howard
Johnson, the Court focused its inquiry on whether the new employer retained a majority of
the predecessor's employees. 417 U.S. at 263. Alternatively, in Burns Int'l, the Court fo-
cused its inquiry on whether a majority of the new employer's workforce had been hired
from the ranks of the predecessor's employees. 406 U.S. at 280. The Supreme Court has yet
to resolve this conflict. See Hardin's Bakery, 877 F.2d at 1546-47. The court determined
that, under either of the perspectives, the successor employer's workforce failed to meet the
continuity test. Id. at 1547. The court rejected the union's argument that since the "appear-
ance, purpose, and physical operation" of the business had remained the same under the
new owner, that the court should ignore the second prong of the test (workforce continuity)
and find a successor duty to arbitrate. Id. at 1548.

1405
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operation, they could find no continuity of the workforce and, therefore,
would not extend the duty to arbitrate to the successor employer.40

D. Unfair Labor Practices

The Eleventh Circuit examined the essential factors in determining an
employer's good faith doubt as to a union's majority status in Bickerstaff
Clay Products Co. v. NLRB.4 1 In Bickerstaff, the employer refused to
bargain with the union after the union had gone on strike and the parties
were at an impasse over a new collective bargaining agreement."' In re-
sponse to union charges of an unfair labor practice, the employer argued
that on the critical date (1) the union did not represent a majority of the
bargaining unit and (2) the employer had a reasonable good faith doubt
as to the union's majority status." The NLRB held that the company, by
withdrawing recognition, had violated sections 8(a)(1) and 8(a)(5) of the
NLRA."

As a general rule, at the end of a certification year, there is a presump-
tion that the union's majority support continues.45 The employer can re-
but that presumption by showing that the union actually lost its majority
support or that the "employer had a good faith doubt based on objective
consideration of the continued existence of majority support for the
Union.""4 The employer presented the following factors, among others, as
support for its good faith doubt: (1) the rehiring of a number of strikers;
(2) the hiring of permanent replacements for the strikers; (3) resignations
from the union and withdrawals of union dues deduction authorizations;
and (4) violence and threats associated with the strike.'

The court addressed each factor separately. First, it rejected the fact
that a number of employees returned to work during the strike as insuffi-
cient evidence of repudiation of the union as a bargaining representa-
tive.'" The court stated, however, that the company could consider a sub-
stantial number of union resignations and dues deduction withdrawals by
the company in determining whether a substantial number of returning
strikers still preferred the union's representation." The court apparently
adopted the NLRB's "neutral, fact dependent" approach to determine

40. 877 F.2d at 1548.
41. 871 F.2d 980 (11th Cir. 1989).
42. Id. at 982-83.
43. Id. at 983.
44. Id. at 984.
45. Id.
46. Id.
47. Id. at 985.
48. Id. at 987-88.
49. Id. at 988.
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the question of whether an employer could prove its good faith belief bur-
den by considering strike replacements as employees who did not support
the union.50 Under this approach, the court considers other evidence sup-
porting the company's good faith doubt as to the union's majority status.

The court found it relevant that the company had rejected the union's
proposal to discharge strike replacements so that striking employees
could return to work, noting that "[clommon sense dictates that it is
highly unlikely that a replacement worker supports the union if the union
is negotiating for his discharge . . . ."1 Using an "all-of-the-circum-
stances" test, the court concluded that the company was justified in (1)
"counting the striker replacements as employees whom the Company
doubts support the Union;" (2) the employer had a good faith doubt as to
the union's continuing majority status; and (3) the employer did not com-
mit an unfair labor practice by withdrawing union recognition. 2

E. Miscellaneous

During this survey period, the Eleventh Circuit also reviewed the issue
of whether an appropriate bargaining unit determination is a prerequisite
to an action to enforce a prehire agreement. In IBEW, Local 613 v.
Fowler Industries, Inc.,'1 the union alleged that corporate employers had
breached a prehire agreement under section 301 of the LMRA and sought
a determination from the district court that four related corporate em-
ployers actually were a "single employer" with, or "alter egos" of, Fowler
Industries. 4 The district court dismissed the claims, holding that because

50. Id. at 991. The NLRB's most recent position, according to the Eleventh Circuit, is
that there is neither a presumption that strike replacements support the union in the same
ratio as the striking employees they replaced nor that the replacements oppose the union.
Id. at 990 (citing Buckley Broadcasting, Inc., 284 NLRB No. 113 (1987)). Instead, the
NLRB now examines "all-of-the-circumstances" surrounding the company's withdrawal of
recognition and requires that there be "'some further evidence of union non-support' of the
employees who are hired as replacements for strikers in order to establish good faith doubt."
Id. (quoting NLRB v. Pefinco, Inc., 684 F.2d 340, 343 (6th Cir.), cert. denied, 459 U.S. 994
(1982)).

51. Id. at 992.
52. Id. at 992-94.
53. 884 F.2d 551 (11th Cir. 1989).
54. Id. at 553. The single employer doctrine allows the NLRB to treat two or more re-

lated enterprises as one employer for the purposes of section 2(2) of the NLRA. Pub. L. No.
198, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. § 152(2) (1988)). The NLRB
bases single employer status on the following factors: (1) interrelation of operations; (2)
common management; (3) centralized control of labor relations; and (4) common ownership.
884 F.2d at 553 n.3 (citing Carpenters Local 1846 v. Pratt-Farnsworth, Inc., 690 F.2d 489,
504 (5th Cir. 1982), cert. denied, 464 U.S. 932 (1983)). Single employer status ultimately is
decided under an "all-the-circumstances" test. Id. (citing NLRB v. Don Burgess Const.
Corp., 596 F.2d 378, 384 (9th Cir. 1979)). A finding of alter ego status provides that an alter

1407



1408 MERCER LAW REVIEW [Vol. 41

a determination of the appropriate bargaining unit was an essential ele-
ment of the union's "single employer" and "alter ego" claims, the NLRB
had exclusive jurisdiction over the issue."

The Eleventh Circuit reversed the district court's decision and re-
manded the case for further proceedings." Basing its decision on Su-
preme Court precedent, s

5 the court held that an NLRB determination of
the appropriate bargaining unit is not a prerequisite to a signatory
union's action to enforce the economic terms of a prehire agreement."O
The court reasoned that if the union prevailed on the merits of its claims,
the contract language from the prehire agreement would determine which
employees the agreement covered, and therefore there was no need to de-
termine the appropriate bargaining unit."e

In a footnote, the court noted that while its holding was directly con-
trary to the Fifth Circuit's holding in Carpenters Local 1846 v. Pratt-
Farnsworth,e the decision was justified based upon the fact that all of
the cases relied upon by the Fifth Circuit "involved a union's claim to be
the collective bargaining representative of the employees of a non-signa-
tory subentity of a 'single employer' signatory to a prehire agreement.""'
The court emphasized the critical distinction, as supported by Jim
McNeff, between an employer's obligation to bargain with the majority

ego will be bound by a prior collective bargaining agreement. The doctrine focuses on the
existence of a disguised continuance and generally applies when ownership of an employer
changes hands. The NLRB examines whether the two enterprises have substantially identi-
cal management, business purpose, operation, equipment, customers, supervision, and own-
ership in determining alter ego status. Id. (citing Pratt-Farnsworth, 690 F.2d at 507-08).

55. 884 F.2d at 554.
56. Id. at 556.
57. Id. (citing Jim McNeff v. Todd, 461 U.S. 260 (1983)). The Court in Jim McNeff held

that, regardless of the union's majority status, "a union signatory may enforce the economic
terms of a ... prehire agreement in an action under section 301(a)" of the LMRA. 461 U.S.
at 269.

58. 884 F.2d at 556.
59. Id.
60. 690 F.2d 489 (5th Cir. 1982), cert. denied, 464 U.S. 932 (1983). In Pratt-Farnsworth,

the Fifth Circuit held that enforcement of the economic terms of a prehire agreement
against a non-signatory subentity of a single employer

requires a showing that the two subentities are a single employer and then re-
quires a further independent determination that their employees constitute an
appropriate bargaining unit .... The decision that the employees of the two
subentities constitute an appropriate unit is ... crucial to liability under the sin-
gle employer theory ... [and] cannot be disguised in contractual garb but must
be encountered head-on as a bona fide representational issue.

690 F.2d at 520-21 (emphasis in original).
61. 884 F.2d at 556 n.4.
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representative and its duty to comply with lawful contractual duties that
accumulated after its entry into a prehire contract.62

In 1989 the Eleventh Circuit also ruled on the issue of when an em-
ployer has a duty under the NLRA to provide a union with information.
In NLRB v. United States Postal Service,ss while preparing to argue
grievances filed on behalf of certain unit members disciplined by the em-
ployer for gambling activities, the union requested information from the
employer regarding disciplinary actions for similar conduct taken against
supervisors. The union claimed that they needed this information to es-
tablish that the employer discriminated against the grievants on the the-
ory of disparate treatment." The employer refused to furnish the re-
quested information, and the union filed section 8(a)(1) and (5) unfair
labor practice charges."' The NLRB ordered the employer to supply the
union with the information."

In NLRB v. Acme Industrial. Co.,76 the Supreme Court held that the
failure to provide relevant information to the union regarding the evalua-
tion or processing of a grievance constituted a violation of the NLRA."
Relying on this precedent, the Eleventh Circuit held that the information
regarding supervisors' disciplinary actions was relevant to the union's
grievances."9 The court observed that the restriction on gambling applied
equally to employees and supervisors and rejected the employer's argu-
ment that the information sought was irrelevant because the two classes
had differing levels of responsibility and were subject to different stan-
dards of discipline .7  The court found that the differing degrees of re-
sponsibility did not automatically subject those with more responsibility
to a different level of discipline and concluded that since the information
had "some bearing" on whether the unit employees had been disparately

62. Id.
63. 888 F.2d 1568 (11th Cir. 1989).
64. Id. at 1569.
65. Id.
66. Id. at 1570.
67. 385 U.S. 432 (1967).
68. Id. at 435-36.
69. 888 F.2d at 1570. The duty to provide information is determined on a case-by-case

basis; however, information relating to bargaining unit employees is considered presump-
tively relevant. Id. On the other hand, if employees are nonunit members (namely supervi-
sors) information concerning them is not presumptively relevant. Instead, the requesting
party must prove relevance under a liberal standard: the probability that the desired infor-
mation is relevant. Id. In addition, the nonunit employee information must "be of use to the
union in carrying out its statutory desires and responsibilities." Id. (quoting Acme, 385 U.S.
at 437).

70. Id. at 1571.
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treated, the employer had to make the information available to the
union.

7 1

Also during this survey period, the Eleventh Circuit examined the issue
of whether the destruction of an employer's place of business renders a
NLRB order for backpay moot. In NLRB v. Castaways Management,
Inc.,72 the court held that since Castaways Management presented no evi-
dence that they were out of business, even though its hotel had been to-
tally demolished, the employer must comply with the order.7 The court
stated that since the employer seemed to be capable of compensating its
attorneys, it could compensate former employees.""

III. FAIR LABOR STANDARDS ACT

In the 1989 survey period, the Eleventh Circuit decided three cases in-
volving the FLSA. In the first case, Dillard v. Harris,75 the court of ap-
peals addressed the issue of whether, under the FLSA, state employees
should be paid for overtime work, as opposed to receiving compensatory
time, when state law prohibits agreements between public employers and
employee representatives, and when they had entered into no
agreement.

76

After Georgia state employees designated the Georgia State Employees'
Association (the "GSEA") as their representative to handle overtime
compensation, the GSEA demanded that the State either negotiate with
them about overtime compensation or begin paying cash payments for
overtime hours." The State refused to do either, claiming that the FLSA
permitted it to award compensatory time instead of cash payments and

71. Id. at 1571-73. The court also rejected the employer's contention that even if the
information was relevant, it should not be disclosed because it was confidential and con-
tained sensitive information. The court reasoned that since there was no public policy
against the disclosure of the type of information sought by the union and since the employer
had not asserted any privacy expectations on the part of the supervisors, the argument
failed. Finally, the court refused to accept the employer's argument that it was prevented
from disclosing the information under the Privacy Act of 1974. Pub. L. No. 93-502, 88 Stat.
1561 (1974) (codified as amended at 5 U.S.C. § 552(a) (1982)). 888 F.2d at 1572.

72. 870 F.2d 1539 (11th Cir. 1989).
73. Id. at 1544. The fact that the employer's place of business no longer was in existence

would preclude complete enforceability of the Board's order, but that should not prevent
partial enforceability. For example, posting a notice is not feasible because there is no place
to post it. Likewise, it would be impossible to hold elections. However, the fact that the
hotel no longer endures should not deter the employer from paying backwages that are owed
to employees. Id. at 1543.

74. Id.
75. 885 F.2d 1549 (11th Cir. 1989).
76. Id. at 1549.
77. Id. at 1551-52.

1410 [Vol. 41
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that state law prohibited it from negotiating with employee representa-
tives. 7 The employees filed suit in district court and obtained an injunc-
tion against the State.7 s The State appealed.

To resolve this conflict, the Eleventh Circuit had to interpret both the
plain meaning of section 7(o)(2)(A) of the FLSA80 and its legislative his-
tory. The court concluded that because state law precluded any kind of
an agreement, subclause (i) did not apply to the employees."' The court
determined that subclause (ii) acts as a default clause.02 Thus, since the
employer hired the employees before April 15, 1986 and the regular prac-
tice in effect on April 15, 1986 "was to award compensatory time in lieu of
cash payments," the State legally could continue the practice."' The court
also declared that there was no clearly expressed legislative intent con-
trary to the plain language of the section that would justify a different
result."

The second FLSA case involved a claim of retaliatory discharge. In
EEOC v. White & Son Enterprises,s the Equal Employment Opportu-
nity Commission (the "EEOC") brought an action under the FLSA
against the employer on behalf of six female former employees." The
EEOC alleged that the employer unlawfully had discharged these em-
ployees in retaliation for an unequal pay protest.87

78. Id. at 1552.
79. Id.
80. Section 7(o)(2)(A) provides that- a public agency may provide compensatory time,

rather than pay, either pursuant to a collective bargaining agreement between the employer
and 'representatives of such employees' [subclause (i)], or if employees are not covered by
that provision, pursuant to an agreement between the employer and the employee arrived at
before performance of the work [subclause (ii)]. Section 7(o)(2) states that under subclause
(ii) the regular practice in effect on April 15, 1986 constitutes the agreement between the
employer and the employee for employees hired before that date. FLSA § 7(o) (codified as
amended at 29 U.S.C. § 207(o) (1988)).

81. 885 F.2d at 1552. The employees argued that the prerequisite for being covered
under subclause (i) was that the employees be represented by a designated representative.
Since the employees had appointed the GSEA as its representative, they contended that
subclause (i) applied. The court rejected this interpretation of section 7(o)(2)(A) and held
that an agreement or understanding between the employees would be covered under sub-
clause (i). 885 F.2d at 1552.

82. 885 F.2d at 1552.
83. Id. at 1553.
84. Id.
85. 881 F.2d 1006 (11th Cir. 1989).
86. The EEOC also brought suit against the employer under Title VII of the Civil Rights

Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. § 2000e to
2000e-17 (1988)). 881 F.2d at 1007.

87. 881 F.2d at 1007. Prior to their discharge, the employees had complained that their
wages for equal work were below those paid to male employees. The employer told them he
would not give them a raise and fired all six protesters. Id. at 1011. Section 15(a)(3) of the
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In reviewing the district court's finding that the employer unlawfully
had discharged these employees, the Eleventh Circuit determined that al-
though the employees had not filed formal charges with the EEOC, their
"unofficial complaints.., about unequal pay constitute[d] an assertion
of rights protected under the statute."se The court stated that the FLSA's
anti-retaliation provision specifically prevented an employer from taking
such actions against "an employee who chose to voice such a grievance"
and that by giving the provision a broad reading, "its purpose will be
further promoted."es

Finally, the Eleventh Circuit decided a minimum wage case in Brown v.
Masonry Products, Inc." In Brown, plaintiff alleged that his employer
violated the minimum wage provision of the FLSA when it did not pay
him for his last week of employment. 1 The court found that, as a result
of a minor criminal charge against plaintiff and to keep plaintiff out of
jail, the employer had agreed, so long as plaintiff was employed with Ma-
sonry Products, to act as surety on plaintiff's bail bond.s" When plaintiff
terminated his employment, the employer garnished his final paycheck
and applied that money to the outstanding judgment. s The court noted
that under the FLSA, payment to a third party for the benefit of the
employee and pursuant to a garnishment, is considered payment to the
employee, and as such, the employer did not violate the FLSA."

IV. EMPLOYEE RETIREMENT INCOME SECURITY ACT

A. Preemption

The Eleventh Circuit decided three significant cases during this survey
period addressing ERISA's preemptive effect on state law claims.' 5 In

FLSA makes it unlawful for any person "to discharge or in any manner discriminate against
any employee because such employee filed any complaint or caused to be instituted any
proceeding under or related to [the FLSA]." FLSA § 15(a)(3) (codified as amended at 29
U.S.C. § 215(a)(3) (1988)).

88. 881 F.2d at 1011. After listening to the employees' protests, the employer ordered
the bookkeeper to draw up their paychecks. Thus, the employees had two viable alterna-
tives; they could remain on the job and accept the employer's discriminatory pay practices,
or they could pick up their checks and leave. Id.

89. Id.
90. 874 F.2d 1476 (11th Cir. 1989).
91. Id. at 1476.
92. Id. at 1476-77.
93. Id. at 1478.
94. Id.
95. Section 514(a) of ERISA provides that ERISA "supersedes any and all State laws

insofar as they may now or hereafter relate to any employee benefit plan . " ERISA §
514(a) (codified as amended at 29 U.S.C. § 1144(a) (1988)).

[Vol. 411412
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Clark v. Coats & Clark, Inc.,9" a group of employees brought an action
against their former employer alleging that they were terminated "for the
purpose of interfering with [their] attainment of pension and retirement
benefits, in violation of section 510 of ERISA," and that the employer
conducted the termination in a cruel manner intended to inflict severe
emotional distress.97 The trial court held that the applicable state statute
of limitations barred all claims except Clark's ERISA claim."8

The issues on appeal before the Eleventh Circuit were whether
ERISA's statute of limitations barred appellants' claims and whether
ERISA preempted Clark's tort claim.9 The court held that the tort
claims set forth allegations that were not "related to" an employee benefit
plan, and therefore, ERISA did not preempt them.10 0 This plaintiff based
his claim for emotional distress on conduct proximate only in time to the
alleged ERISA violations. Thus, the court declared that even under a
broad interpretation of the phrase, 10 1 just because "claims [which] are re-
lated, or even concurrent, in time does not render, them related in a sub-
stantive legal sense."102

In Farlow v. Union Central Life Insurance Co., 103 plaintiffs, husband
and wife, had changed their employee benefits plan after allegedly relying
on the insurance company's assurances that the new plan would provide
the same coverage as their old plan but with a lower deductible.""4 After
Mrs. Farlow became pregnant, however, plaintiffs discovered that the new
plan did not provide maternity or pregnancy coverage, as their old plan
had.10 Plaintiffs brought an action for, inter alia, fraudulent misrepre-

96. 865 F.2d 1237 (Ith Cir. 1989).
97. Id. at 1238. Plaintiffs also alleged age discrimination. Id. at 1238-39.
98. Id. at 1239.
99. Id. The court first reviewed the statute of limitations question and held that since

ERISA does not contain a statute of limitations for section 510 actions, "the settled practice
has been to adopt a state time limitation as federal law if it is not inconsistent with federal
law or policy ...... 865 F.2d at 1241.The court determined that the trial court misapplied
a state statute dealing with personal injuries, and held that the applicable statute, one gov-
erning "simple contracts in writing," O.C.G.A. § 9-3-22 (1982), Was more fitting. 865 F.2d at
1241. This statute provided for a two year limitations period for recovery of wages, but a 20
year limitations period for equitable enforcement of statutory rights. Id. Thus, the court
held that only appellants' claims for wages were barred by the statute of limitations. Id. at
1242.

100. 865 F.2d at 1243.
101. In Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983), the Supreme Court held that

"a law 'relates to' an employee benefit plan, in the normal sense of the phrase, if it has a
connection with or reference to such a plan." Id. at 96-97. The Eleventh Circuit recognized
the broad reach of ERISA's preemption provision. 865 F.2d at 1242.

102. 865 F.2d at 1244.
103. 874 F.2d 791 (11th Cir. 1989).
104. Id. at 792.
105. Id.

1413
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sentation and negligence under state law. The insurance company moved
to strike these state law claims on the grounds that ERISA preempted
them. ' " The district court granted defendant's motion and plaintiffs
appealed.0 7

Affirming the district court's ruling, the Eleventh Circuit, in light of
their decision in Clark v. Coats & Clark, Inc.,10" held that any conduct
giving rise to a state law claim that was not "wholly remote" in content to
the alleged ERISA violations, ERISA would preempt them.10' The court
reasoned that plaintiffs' claims involved conduct which was "intertwined
with the [company's] refusal to pay benefits," and thus, ERISA pre-
empted them.110

The final ERISA preemption case involved the issue of whether the
removal to federal court of a pendent state law claim affects preemption
by ERISA. In Amos v. Blue Shield,"' plaintiffs argued that state law
claims survived removal into federal court, thereby permitting recovery of
damages otherwise only available under state substantive law."' The
Eleventh Circuit found plaintiffs argument creative but declared it unper-
suasive and lacking in legal authority."" Referring both to Supreme Court
and Eleventh Circuit precedent, the Eleventh Circuit ruled that both
courts had implicitly rejected the notion that state law claims survived
federal court removal when such claims related to an employee benefit

106. Id.
107. Id. at 792-93.
108. 865 F.2d 1237 (11th Cir. 1989).
109. 874 F.2d at 794.
110. Id.
111. 868 F.2d 430 (11th Cir. 1989). The case also involved whether ERISA provides for

extra-contractual and punitive damages in general and, if not, against an insurance company
in particular. The Eleventh Circuit held that ERISA's civil enforcement scheme does not
include such relief, even when the defendant is an insurance company. Id. at 431. The court
recognized that its holding had the effect of removing "an historical disincentive to insur-
ance company misbehavior," but deferred to Congress and the Supreme Court to resolve
this potential problem. Id. at 433.

112. Id. at 432. Apparently, plaintiffs relied on the Eleventh Circuit's decision in Belasco
v. W.K.P. Wilson & Sons, Inc., 833 F.2d 277 (11th Cir. 1987), in which the court held that
federal court removal was proper when plaintiffs' complaint only raised claims provided by
state laws related to an ERISA plan. In Belasco, the court declared that ERISA converted
the related claims into a federal question long enough to form the basis for federal court
jurisdiction. The Belasco court relied on the Supreme Court decision in Metropolitan Life
Ins. Co. v. Taylor, 481 U.S. 58 (1987), in which the court held that a claim that relates to an
ERISA plan but which appears to be based on state law "is necessarily federal in character
by virtue of the clearly manifested intent of Congress" and may be removed to federal court.
Amos, 868 F.2d at 432 (quoting Taylor, 481 U.S. at 67). Thus, the state law claims, plaintiffs
contended, were still viable even after they were removed to federal court. Id.

113. 868 F.2d at 432.
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plan.1 1
4 The court held that removal or choice of forum does not change

the law of preemption, adding that it would be "strange if the initial
choice of forum were dispositive of the pre-emptive effect of ERISA."' " s

Accordingly, the court declared plaintiffs' state law claims preempted
under ERISA." 6

B. Standard of Judicial Review

In Firestone Tire & Rubber Co. v. Burch,"7 the United States Supreme
Court set forth the standard of judicial review for a denial of benefits
action brought under ERISA."18 Following the decision in Firestone Tire,
plaintiffs brought four cases before the Eleventh Circuit challenging ben-
efit determinations.

In the first case, Guy v. Southeastern Iron Workers' Welfare Fund,"9

appellant Welfare Fund argued that the district court erred in finding the
Fund's decision to withhold payment on the appellee's claims was "arbi-
trary and capricious. 1 2 0 In light of Firestone Tire, the Eleventh Circuit
declared that when a plan specifically provides the administrator with
discretionary authority to make eligibility determinations for benefits,
"application of the more deferential arbitrary and capricious standard is
appropriate. 1 2 ' Thus, the court held that the district court's selection of
the arbitrary and capricious standard of review was appropriate under
the circumstances.12

2

114. Id. (citing Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987); Anschultz v. Connecti-
cut Gen. Life Ins. Co., 850 F.2d 1467 (11th Cir. 1988)).

115. Id.
116. Id. at 432-33.
117. 109 S. Ct. 948 (1989).
118. Id. at 955. Rejecting the previously accepted arbitrary and capricious standard de-

veloped under the LMRA, the Supreme Court held that a de novo review is the appropriate
standard of review for a denial of benefits, unless the benefit plan expressly provides the
administrator or fiduciary with discretionary authority to determine eligibility or to con-
strue the terms of the plan. Id. ERISA had failed to provide an appropriate standard of
review for damage actions and some federal courts had imported the LMRA standard into
ERISA on a wholesale -basis. The Supreme Court held that the very reason for the LMRA
standard, the need for a jurisdictional basis in benefits denial suits against joint labor-man-
agement pension plan trustees whose decisions are not expressly made reviewable by the
LMRA, was not present in ERISA. Id. at 956.

119. 877 F.2d 37 (11th Cir. 1989).
120. Id. at 38.
121. Id. at 39. The plan's Declaration of Trust provided that the trustees should have

"'full and exclusive authority to determine all questions of coverage and eligibility'" and
"'full power to construe the provisions of [the] Trust . . . .'" Id.

122. Id. The Eleventh Circuit reviewed the district court's holding under a "clearly erro-
neous" standard of review. The court relied on case law which held that a clearly erroneous
standard is proper when reviewing a district court's finding of arbitrary and capricious con-
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The benefit plan in question in Moon v. American Home Assurance
Co.1 2 8 posed a different problem for the Eleventh Circuit. On appeal, the
insurance company argued that the plan'could "imply" discretionary au-
thority and that the trial court's de novo review of the company's denial
of benefits determination was improper. 124 The Eleventh Circuit dis-
agreed, declaring that under Firestone Tire and subsequent cases involv-
ing judicial review of benefit determinations, implied discretionary au-
thority was not subject to the more deferential arbitrary and capricious or
clearly erroneous standard of review. 12' Instead, the court held that, ab-
sent express language conferring discretionary authority upon an admin-
istrator or a fiduciary, the de novo standard of review governs in cases of
denial of benefits challenges.' s

The third standard of review case was Baker v. Big Star Division of the
Grand Union Co. 1 27 In Baker, the Eleventh Circuit held that Connecticut
General Life Insurance, the administrator of the plan, was not a fiduciary
under ERISA and, therefore, was not subject to suit for its part in deny-
ing plaintiff's benefits under the plan.126 Grand Union contended that
since they had delegated to Connecticut General the authority to deter-
mine eligibility for benefits, Connecticut General's role was "inherently

duct. See Musto v. American Gen. Corp., 861 F.2d 897, 913 (6th Cir. 1988), cert. denied, 109
S. Ct. 1745 (1989).

123. 888 F.2d 86 (11th Cir. 1989).
124. Id. at 88.
125. Id.
126. Id.
127. 888 F.2d 1557 (lth Cir. 1989) (withdrawn by request of court and re-issued as 893

F.2d 288 (1989)).
128. 893 F.2d at 290. In order to be held liable for breach of a fiduciary duty under

ERISA, a person or entity must first be declared a fiduciary as defined by the statute.
ERISA defines a fiduciary as one who "exercises any discretionary authority or discretionary
control respecting management of [a] plan or exercises any authority or control respecting
management or disposition of its assets." ERISA § 1002(21)(A)(i) (codified as amended at
29 U.S.C. § 1002(21)(A)(i) (1988)). A fiduciary has "authority to control and manage the
operation and administration of the plan." Id. § 1102(a)(1). Also, a fiduciary must provide a
"full and fair review" of claim denials. Id. § 1133(2). The court had to determine whether
Grand Union's employee welfare benefits plan administrator, Connecticut General Life In-
surance, was a fiduciary under ERISA. The court found that Connecticut General simply
"processed claims and disbursed benefit payments pursuant to Plan terms under an admin-
istrative service agreement with Grand Union." 893 F.2d at 290. In addition, the court noted
that Connecticut General had not been granted the authority to review benefits denials or to
make decisions regarding eligibility, Id. Under this set of facts, the court held that "[ain
insurance company does not become an ERISA 'fiduciary' simply by performing administra-
tive functions and claims processing within a framework of rules established by an employer
. ...." Id. (citing Gelardi v. Pertec Computer Corp., 761 F.2d 1323, 1325 (9th Cir. 1985)).
Accordingly, the court declared that Connecticut General was not a fiduciary under ERISA
and was therefore not liable for its part in denying benefits to the appellant. Id.
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discretionary." 129 Thus, they argued that the arbitrary and capricious
standard of review was the appropriate standard.130

The Eleventh Circuit rejected this argument, holding that under Fire-
stone Tire, a de novo review governed unless the plan fiduciary or the
plan administrator had discretionary authority to determine eligibility
for benefits.131 The court declared that "one who is not a fiduciary is also
not 'an administrator with discretionary authority.' ,,132 The court rea-
soned that "'administrators' are distinguished from 'fiduciaries' by the
former's lack of discretionary authority or discretionary control;" [sic]
therefore, any'entity- or person found not to be an ERISA 'fiduciary' can-
not be an 'administrator with discretionary authority' subject to the arbi-
trary and capricious standard."133 The Eleventh Circuit remanded the
case to the district court so that it could make a de novo determination of
whether appellant was eligible for benefits under the plan.13'

Finally, in Jett v. Blue Cross & Blue Shield, 13 the Eleventh Circuit
reversed a district court holding that the de novo standard of review was
the appropriate standard to review the Blue Cross' decision to deny hos-
pitalization benefits to plan participants1 3 As in Guy v. Southeastern
Iron Workers' Welfare Fund,'7 the court relied upon the fact that the
medical benefits plan in question expressly gave the administrator discre-
tionary authority to determine eligibility for benefits and to construe the
plan's terms.13' Accordingly, the court ruled that the arbitrary and capri-
cious standard of review, and not a de novo review, was appropriate.1 3'

Judge Johnson's concurrence makes Jett noteworthy because he sets
forth what he views as the appropriate standard of appellate review for a
district court's ruling regarding the denial of medical benefits under an

129. 893 F.2d at 291.
130. Id.
131. Id. In Baker, the Eleventh Circuit emphasized that it was not determining how

much discretionary authority granted to administrators or fiduciaries is necessary to trigger
the arbitrary and capricious standard of review. Id. This is interesting in light of the court's
decisions in Guy and Moon, in which the court was unconcerned about how much authority
was granted under a plan and was only interested in whether the authority was expressly or
impliedly granted.

132. 893 F.2d at 291 (citing ERISA §j 1002(16)(A), (21)(A) (codified as amended at 29
U.S.C. §§ 1002(16)(A), (21)(A) (1988)) (emphasis in original).

133. Id.
134. Id. at 292:
135. 890 F.2d 1137 (11th Cir. 1989).
136. Id. at 1140.
137. 877 F.2d 37 (11th Cir. 1989).
138. 890 F.2d at 1139.
139. Id.

1417
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ERISA-governed plan.140 Johnson determined that the appropriate stan-
dard of appellate review depends upon whether the district court's deci-
sion involved an issue of law or fact. Factual findings are entitled to a
clearly erroneous review while issues of law, such as "the ultimate ques-
tion [of) whether a benefits decision was arbitrary and capricious," are
entitled to a de novo review.1 4 1

C. Garnishment of Plan Benefits

In Travelers Insurance Co. v. Fountain City Federal Credit Union,142 a
case of first impression, the Eleventh Circuit held that the employer may
not govern its pension plan even if it terminates the plan.143 The credit
union filed garnishments against Travelers Insurance to satisfy state
court judgments for twelve participants in a plan that it was terminat-
ing.1H' The Eleventh Circuit held that ERISA clearly prohibits the gar-
nishment of pension plan proceeds, but is silent as to whether garnish-
ment or alienation is appropriate when the plan is terminating and the
participants are to receive a lump sum payment.14' Relying on a Fourth
Circuit decision, the only case that has addressed this issue,146 the Elev-
enth Circuit held that there was no statutory authority which permitted
ERISA to apply "only at certain times in the life of the plan." Thus, in
accordance with ERISA's policy to ensure that employees who participate
in employee benefit plans receive their entitled benefits, the court ruled

140. Id. at 1140-41 (Johnson, J., concurring). Johnson formulated this guideline because
of his belief that "there is currently some confusion in this circuit's caselaw as to the appro-
priate standard of appellate review" in these types of cases. Id. at 1140.

141. Id. at 1141. Judge Johnson's concurrence is contrary to the Eleventh Circuit's deci-
sion in Guy v. Southeastern Iron Workers' Welfare Fund, 877 F.2d 37 (11th Cir. 1989), in
which the court held that its review was limited to "determin[ing] whether the district
court's finding that Fund's decision was arbitrary and capricious is clearly erroneous." Id. at
39. Johnson recognizes the inconsistency between his concurrence and the majority's opin-
ion in Southeastern Iron Workers' Welfare Fund but offers no explanation for the
discrepancy.

142. 889 F.2d 264 (11th Cir. 1989).
143. Id. at 266-67.
144. Id. at 265.
145. Id. at 266. ERISA § 206 (codified as amended at 29 U.S.C. § 1056(d)(1) (1988))

states "[ejach pension plan shall provide that benefits provided under the plan may not be
assigned or alienated." In Travelers, the court also relied upon ERISA's regulations, 26
C.F.R. § 1.401(a) -13(b) (1989), which provides that "a trust will not be qualified unless the
plan of which the trust is a part provides that benefits provided under the plan may not be
anticipated, assigned (either at law or equity), alienated or subject to attachment, garnish-
ment. . . or other legal or equitable process." 889 F.2d at 266.

146. Tenneco, Inc. v. First Va. Bank, 698 F.2d 688 (4th Cir. 1983) (pension plans pro-
ceeds may not be garnished when the pension fund is terminating).

147. 889 F.2d at 266 (quoting Tenneco, 698 F.2d at 690).
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that even though the plan was terminating, the credit union was prohib-
ited from garnishing the pension proceeds of the plan's participants. " "

V. OCCUPATIONAL SAFETY AND HEALTH ACT

In In re Trinity Industries, Inc.,"' the Eleventh Circuit reviewed the
propriety of the district court's issuance of contempt orders against two
companies who refused to allow the Occupational Safety and Health Ad-
ministration ("OSHA") to conduct inspections at their plants pursuant to
programmed inspection warrants. ' At the lower court level, the compa-
nies argued that the warrants were invalid because the Secretary of Labor
had not established probable cause. '8 The district court, however, found
probable cause and held both companies in civil contempt. 1'5 On appeal,
the companies pursued the lack of probable cause argument, contending
that the warrant application did not contain sufficient information from
which the magistrate could determine probable cause." s

Finding that the OSHA warrants in question were based on a "general
administrative plan," the Eleventh Circuit looked to the Supreme Court's
test enunciated in Marshall v. Barlow's, Inc.,' " for guidance in determin-
ing probable cause under these circumstances.1 55 The Barlow test is two-
fold, requiring the magistrate to determine: (1) that the plan "pursuant to
which the warrant is issued is based on specific, 'neutral' criteria;" and (2)
that "the warrant application clearly and adequately establishes that the
particular company was selected for inspection pursuant to an application
of the plan's neutral criteria. '" '

Under the first prong of the Barlow test, the Eleventh Circuit con-
cluded that the plans upon which the companies' OSHA warrants were
based were neutral, despite defendants' contentions that the plan re-
sulted in frequent inspections of a select portion of all industries.', The
court reasoned that "it is entirely reasonable for OSHA to concentrate on

148. Id.
149. 876 F.2d 1485 (11th Cir. 1989).
150. Id. at 1487. Programmed inspections are those inspections that are performed ac-

cording to a regular inspection schedule. Not all worksites, however, are inspected each
time. Instead, the worksites are randomly selected from the schedule for inspection. S. Bo-
KAT & H. THOMPSON, OCCUPATIONAL SAFETY AND HEALTH LAW 199 (1988).

151. 876 F.2d at 1487-88.
152. Id. at 1488-89. The district court also imposed a $10,000 a day fine against Trinity

Industries after it twice refused to allow OSHA to inspect its plants. Id. at 1489.
153. Id. at 1489.
154. 436 U.S. 307 (1978).
155. 876 F.2d at 1489.
156. Id. at 1490.
157. Id. at 1491-92.
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the most dangerous workplaces having the most employees at risk.""
Defendants argued that the second prong of the Barlow test was not sat-
isfied because the Secretary of Labor failed to affirmatively demonstrate
that "the process for selecting particular companies for inspection [were]
reasonable, fair and nondiscriminatory ... .,,' The companies asserted
that this requirement is met only when the Secretary appends "encoded
industry ranking reports and establishment lists to every warrant
application."160

The Eleventh Circuit rejected this contention, finding that no other cir-
cuit required OSHA to append these documents to the warrant applica-
tions. '6 Instead, the court held that the warrant application need only
contain "a description of the procedure used in selecting a particular
company for inspection."'" Finding both prongs of the Barlow test satis-
fied, the Eleventh Circuit held that the magistrate had probable cause for
issuing the OSHA'search warrants. 163

In addition to challenging the probable cause of the search warrants,
Trinity argued that the district court abused its discretion when it im-
posed the $10,000 per day sanction.'" The court observed that the agency
may impose sanctions to coerce a company into compliance with a court
order, but such sanctions should not be so excessive as to be punitive."
The factors used to determine the appropriate amount of the sanction
include "the character and magnitude of the harm threatened by contin-
ued contumacy, the probable effectiveness of any suggested sanction in
bringing about compliance, and the amount of the contemnor's financial
resources and consequent seriousness of the burden to him."' " With
these factors in mind, the court concluded that Trinity's repeated refusal
to permit inspection was evidence that it has acted "willfulfly], de-
liberat[ly], and [in] brazen contumacy. . . ." ' Such behavior permitted
the district court to resort to coercive tactics to secure compliance with
its contempt orders."' Thus, the Eleventh Circuit held that the district
court did not abuse its discretion in imposing such sanctions.16"

158. Id. at 1492.
159. Id.
160. Id.
161. Id.
162. Id.
163. Id. at 1493.
164. Id.
165. Id.
166. Id. at 1493-94.
167. Id. at 1494.
168. Id.
169. Id.
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