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I. INTRODUCTION

For whatever reason, the number of cases decided by the Eleventh Cir-
cuit during the survey period that involved evidentiary issues decreased
from previous survey periods. Nevertheless, every trial involves the rules
of evidence and thus many appeals raise evidentiary issues. Many of
these appeals-either because of their peculiar facts or because the court
of appeals summarily answered the questions presented-do not warrant
comment. This Article addresses those cases that, in the author's opinion,
are beneficial to the practitioner in understanding and ascertaining the
Eleventh Circuit's view of the Federal Rules of Evidence.

II. FEDERAL RULE OF EVIDENCE 402: RELEVANT EVIDENCE GENERALLY

ADMISSIBLE; IRRELEVANT EVIDENCE INADMISSIBLE

Because of the broad discretion afforded district judges, the Eleventh
Circuit rarely reverses a district judge's decision to exclude evidence for
the reason that it is irrelevant. In United States v. Kelly,' however, the
Eleventh Circuit did just that.' In Kelly, the district court, after a bench
trial, convicted defendant of drug charges." Defendant, an attorney, rep-
resented two admitted drug traffickers, one of whom testified against him.
Through undercover agents and tape-recorded telephone calls, the gov-
ernment tried vigorously to build a case against defendant but never un-
covered direct evidence of his involvement, other than the somewhat sus-
pect testimony of his client. At trial, defendant attempted to adduce
evidence of his duties, as an attorney, to his clients. Declaring such evi-
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1. 888 F.2d 732 (11th Cir. 1989).
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3. Id. at 739.
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dence "nonsense," the district judge ruled that the ethical standards of
attorney conduct had nothing to do with the criminal charges against de-
fendant and thus were irrelevant.4 The Eleventh Circuit reversed, reason-
ing that evidence of defendant's professional responsibilities was relevant
to his intent and state of mind in dealing with his clients.5 Exclusion of
this evidence prevented defendant from demonstrating that he lacked
any criminal intent and that his professional obligations prescribed his
conduct. Accordingly, the Eleventh Circuit held that the trial court
abused its discretion in excluding this evidence.

III. FEDERAL RULE OF EVIDENCE 403: EXCLUSION OF RELEVANT EVIDENCE
ON GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME

Federal Rule of Evidence 4037 allows a trial court to exclude evidence,
even though relevant, under certain circumstances, most notably when
the danger of unfair prejudice substantially outweighs the probative value
of the evidence.' Because the use of rule 403 results in the exclusion of
relevant evidence, it is an extraordinary remedy that courts use spar-
ingly.' In past survey years, rule 403 has been fertile ground for appeals.
During this survey period, however, rule 403 received scarcely any atten-
tion from the Eleventh Circuit, and only one decision merits discussion.

In United States v. Anderson,0 the Eleventh Circuit affirmed a district
court's decision, based upon rule 403, to exclude from evidence classified
information." Defendants, charged with a variety of offenses arising from
an elaborate plot to sell stolen military armaments for cash and drugs,
contended that they were part of a Central Intelligence Agency covert
operation. Prior to trial, defendants gave notice, as required by the Clas-
sified Information Procedures Act1" (the "Act"), of their intention to dis-
close classified information to support this defense. The district judge
conducted an in camera hearing and concluded that the classified infor-
mation was inadmissible." On appeal, the Eleventh Circuit affirmed.1'

4. Id.
5. Id.
6. Id. at 744.
7. Fi. R. EvID. 403.
8. Id.
9. See United States v. Betancourt, 734 F.2d 750, 757 (11th Cir.), cert. denied, 469 U.S.

1021 (1984).
10. 872 F.2d 1508 (11th Cir. 1989).
11. Id. at 1510.
12. Pub. L. No. 96-456, 94 Stat. 2025 (1980) (codified as amended at 18 U.S.C. app. §§ 1-

16, 5(a) (1982 & Supp. 1989)).
13. 872 F.2d at 1510.
14. Id.
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The court noted that the Act does not alter or amend substantive evi-
dence law, rather it only provides a procedure for determining the admis-
sibility of classified information.' 5 After reviewing the classified informa-
tion that defendants intended to introduce, the details of which were not
disclosed but the information concerned a prior covert operation in which
one of defendants participated, the court concluded that the probative
value of this evidence was minimal and would "only serve to impermissi-
bly divert the jury's attention away from the basic charges in this indict-
ment. ' " Rule 403, therefore, permitted the exclusion of the evidence.

IV. FEDERAL RULE OF EVIDENCE 404: CHARACTER EVIDENCE NOT

ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES

Previous survey articles have noted the great difficulties experienced by
the courts in applying the rule 404(b)17 proscription against the use of
evidence of extrinsic acts to show that a person, on the occasion in ques-
tion, acted in conformity with his conduct on other occasions."8 Notwith-
standing recent guidance from the Supreme Court, these difficulties
continue.

In Huddleston v. United States," the Supreme Court held that a dis-
trict court is not required to make a preliminary factual finding under
Federal Rule of Evidence 104(a)"0 before admitting extrinsic act evidence
under rule 404(b).2' Of at least equal importance to this holding, however,
is the Court's pronouncement, in a footnote, that the prosecution need
not prove by clear and convincing evidence that a defendant committed
the extrinsic act.2 2 In this footnote the Supreme Court announced, per-
haps to the surprise of some, that its recent decision in Bourjaily v.
United States"2 stands for the proposition that all rule 104(2) preliminary
determinations are subject to the proponderance of the evidence stan-
dard.2' In Bourjaily, the Court held that a district court need only satisfy
itself by a proponderance of the evidence, rather than by clear and con-
vincing evidence, of the genuineness of a co-conspirator's statement

15. Id. at 1514.
16. Id. at 1519.
17. FED. R. EviD. 404(b).
18. Treadwell, Evidence, 40 MERCER L. Rav. 1291, 1296 (1989); Treadwell, Evidence, 39

MERCER L. RED. 1259, 1266 (1988); Treadwell, Evidence, 38 MERCER L. RED. 1253, 1257
(1987).

19. 108 S. Ct. 1496 (1988).
20. FED. R EVID. 104(a).
21. 108 S. Ct. at 1501.
22. Id. at 1500 n.5.
23. 483 U.S. 171 (1987).
24. Id. at 175-76.

1990] 1359



MERCER LAW REVIEW

before admitting evidence of the statement." To the Court, this necessa-
rily meant that the prosecution did not have to prove by clear and con-
vincing evidence that a defendant committed an extrinsic act.2 In this
brief footnote, the Supreme Court resolved a long standing conflict among
the circuits concerning whether evidence of extrinsic acts must be estab-
lished by clear and convincing evidence or by a preponderance of the evi-
dence. "' Citing the old Fifth Circuit's decision in United States v.
Beechum,2 the Supreme Court stated that extrinsic act evidence is rele-
vant if the jury can reasonably conclude that the act occurred and that
the defendant was the actor."

Arguably, Huddleston demands a dramatic decrease in the scrutiny of
proffered extrinsic act evidence, even from the relatively liberal Beechum
standard. Whether Huddleston will have this impact remains to be seen.
Certainly, the Eleventh Circuit's decisions concerning extrinsic act evi-
dence during the survey period do not suggest a radical change in prac-
tice. In fact, if the Eleventh Circuit's decision in United States v. Miller"
is any indication, the Eleventh Circuit is taking a much more restrictive
view of the scope of admissibility of extrinsic act evidence. In Miller, a
seemingly bitterly divided Eleventh Circuit panel reversed defendant's
conviction, holding that the district court abused its discretion in admit-
ting extrinsic act evidence.31 The majority opinion began by stating the
Beechum test: "First, the evidence must be relevant to an issue other
than the defendant's character .. . .Second, the probative value must
not be substantially outweighed by its undue prejudice. '8 2 The govern-
ment argued that the extrinsic act evidence-evidence of another drug
transaction-was relevant to demonstrate defendant's modus operandi
and to corroborate a witness' testimony. To the majority, however, it
seemed that the government was offering the evidence to show that de-
fendant usually did things in a certain way and that this was' tantamount
to proving that defendant acted in conformity with his bad character. 8

The majority conceded that modus operandi evidence may be admissible
to prove identity." When extrinsic act evidence is offered to prove iden-

25. 108 S. Ct. at 1500 n.5.
26. Id.
27. The lineup of the circuits on this issue is set forth in 108 S. Ct. at 1499 n.2.
28. 582 F.2d 898, 912-13 (5th Cir. 1978) (en banc), cert. denied, 440 U.S. 920 (1979). The

Eleventh Circuit utilizes the decision in Beechum in determining the admissibility of extrin-
sic act evidence. See, e.g., United States v. Lail, 846 F.2d 1299 (11th Cir. 1988).

29. 108 S. Ct. at 1501.
30. 883 F.2d 1540 (11th Cir. 1989).
31. Id. at 1547.
32. Id. at 1542 (citing Beechum, 582 F.2d at 898).
33. Id. at 1543.
34. Id.
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tity, however, a much greater degree of similarity between the charged
offense and the extrinsic offense is required.3 The majority concluded
that the evidence of the extrinsic drug transaction was not admissible un-
less "the similarity between the two acts [was] so great as to show a dis-
tinctive modus operandi."'31 Examining the two transactions, the majority
did not find them to be sufficiently similar to warrant the admission of
extrinsic act evidence.3 7

The majority also rejected the government's argument that the evi-
dence was admissible to corroborate a witness' testimony3 8 Without cita-
tion of authority, the majority stated that corroboration is not a ground
for admitting extrinsic act evidence under rule 404(b).3

The court also addressed the government's argument, raised first on
appeal, that the extrinsic act evidence was* admissible to prove defend-
ant's intent.'0 The majority conceded that the extrinsic act was relevant
to the issue of intent because it required the same state of mind as the
charged offense.'" Thus, the evidence satisfied the first step of the
Beechum analysis.' The majority concluded, however, that the prejudice
of the extrinsic act evidence substantially outweighed its probative
value.'8

In a dissenting opinion, Judge Henderson castigated the majority for
what he felt was an emasculation of the clear abuse of discretion standard
and a usurping of the role of the jury." Judge Henderson felt that the
extrinsic act evidence was admissible to prove identity, modus operandi,
and intent.45 Judge Henderson, moreover, rejected the majority's "sweep-
ing dictum" that extrinsic act evidence is not admissible to corroborate
the testimony of a witness whose credibility has been attacked.' Judge
Henderson specifically attacked the majority's conclusion that the admis-
sion of extrinsic act evidence to prove identity is dependent upon the uni-
queness of the crimes rather than simply a high degree of similarity.'

35. Id.
36. Id.
37. Id.
38. Id. at 1544.
39. Id.
40. Id.
41. Id. at 1545.
42. Id.
43. Id.
44. Id. at 1547.
45. Id.
46. Id. at 1547 n.l. See United States v. Williford, 764 F.2d 1493, 1498 n.1 (11th Cir.

1985).
47. 883 F.2d at 1549.
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Neither the majority nor the dissenting opinion mentions the Huddle-
ston opinion. It does seem, however, that the relatively relaxed approach
of Huddleston is difficult to reconcile with the majority's stringent
analysis.

Both opinions in Miller discussed the Eleventh Circuit's decision in
United States v. Stubbins.4' The dissent discusses the case with delight
as an example of proper 404(b) analysis,"O while the majority offers a
rather weak attempt to distinguish the case." In Stubbins, the defense
objected to extrinsic act evidence, contending that the government of-
fered the evidence solely to prove intent and that the offenses were too
dissimilar and did not contain any "signature" characteristics. 1 The
Stubbins panel, like the Miller majority, noted that the standard for eval-
uating extrinsic act evidence is particularly stringent when it is offered to
prove identity." The court in Stubbins, however, certainly did not re-
quire uniqueness. Because both offenses occurred at the same address,
the Stubbins panel felt that the extrinsic offense was sufficiently similar
to warrant its admission."5

As this discussion of Miller and Stubbins suggests, clear cut and pre-
cise analysis of rule 404(b) issues can be difficult. The Eleventh Circuit's
decision in United States v. Garcia," however, provides a good illustra-
tion of how, in an ideal world, evidence of extrinsic acts should be ana-
lyzed. Defendant, convicted of making false statements on a loan applica-
tion, contended on appeal that the district court erred in admitting
evidence of a prior incident in which defendant had jokingly forged a sig-
nature. Defendant argued that the government used the evidence to
demonstrate his bad character or his propensity to forge documents. The
Eleventh Circuit concluded, however, that the evidence was relevant to a
legitimate issue-defendant's ability to prepare forged documents." This
extrinsic act evidence, moreover, did not unfairly prejudice defendant be-
cause no one suggested that defendant sought to profit by the previous
forgery." Rather, all agreed that defendant had forged the signature as a
joke.' 7 Defendant, the Eleventh Circuit concluded, could hardly have
been prejudiced by evidence that he liked to joke."

48. 877 F.2d 42 (11th Cir. 1989).
49. 883 F.2d at 1550.
50. Id. at 1544 n.3.
51. 877 F.2d at 43.
52, Id. at 44.
53. Id.
54. 880 F.2d 1277 (11th Cir, 1989).
55. Id. at 1278.
56. Id.
57. Id.
58. Id. at 1279.
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The Eleventh Circuit's decision in United States v. Walthe r" demon-
strates that the extent to which extrinsic act evidence can properly be
used may depend upon the nature of the defense.1s In Walther, defend-
ants alleged that the government entrapped them."' The Eleventh Circuit
held that this defense enabled the government to introduce evidence of
defendants' predisposition to engage in criminal activity and thus rebut
their entrapment allegations." Ordinarily, such a criminal predisposition
would not be relevant to a legitimate issue. When a defendant claims that
he was induced to commit the crime, however, his criminal predisposition
becomes relevant."

The vast majority of appeals involving extrinsic act evidence concern
the government's use of such evidence. In United States v. Cohen," how-
ever, the Eleventh Circuit considered an appeal by a defendant who
claimed the court should have allowed him to use extrinsic act evidence.
In Cohen, defendants were convicted of various charges arising from kick-
back schemes in the carpet industry. The government's principal witness
was a participant in the scheme who pled guilty prior to trial. Defendants
sought to establish that this witness, in an unrelated incident, engaged in
business transactions without the knowledge of the president of the com-
pany for which he worked. Defendants claimed that the witness had done
the same thing in their business. The district court, however, refused to
allow defendants to cross-examine the witness about this prior incident."
The government first contended, with what can only be described as in-
credible gall, that defendants had to prove that the witness committed
the extrinsic act by clear and convincing evidence." Having benefited
from the relaxed standard in Beechum with regard to the degree of proof
necessary before extrinsic act evidence can be admitted, it is difficult to
see how the government, when a defendant seeks to use such evidence,
could ask the Eleventh Circuit to apply a clear and convincing standard.
The Eleventh Circuit easily dismissed this argument, noting that the Su-
preme Court's decision in Huddleston made it clear that extrinsic act evi-
dence may be admitted if the evidence is sufficient to support a finding
by the jury that the person committed the act. 6

59. 867 F.2d 1334 (11th Cir. 1989).
60. Id. at 1334.
61. Id. at 1338.
62. Id. at 1343.
63. See United States v. Roper, 874 F.2d 782 (11th Cir. 1989), in which the Eleventh

Circuit, relying upon Walther, again countenanced the use of extrinsic act evidence to prove
criminal disposition and thus rebut an entrapment defense.

64. 888 F.2d 770 (lth Cir. 1989).
65. Id. at 776.
66. Id.
67. Id.
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Applying the Beechum analysis, the Eleventh Circuit concluded that
the extrinsic act evidence was relevant to a legitimate issue, which was to
prove that the government's witness had both the opportunity and the
ability to conduct the fraudulent scheme without the participation of de-
fendants.68 In addition, the court found little reason to be concerned
about the prejudicial effect of the evidence since the evidence was offered
by a defendant rather than the prosecution." The Eleventh Circuit,
therefore, concluded that the district court abused its discretion in refus-
ing to admit evidence of the prior incident.7 0

Rule 404(b) does not apply to all extrinsic act evidence. For example, in
United States v. Norton7 1 the Eleventh Circuit held that the reach of
rule 404(b) does not extend to acts committed by individuals other than
the defendant, even though the other individuals may have been co-con-
spirators .7 The purpose of the rule, the court reasoned, is to prohibit the
prosecution from using evidence of prior acts committed by the defend-
ant to prove that he committed the offense at issue.7 On its face, this
holding is at odds with the court's reasoning in Cohen, which applied rule
404(b) to evidence of a co-conspirator's extrinsic acts. It is doubtful, how-
ever, that Norton will be read to allow the wholesale use of extrinsic act
evidence to prove the character or propensity of nondefendants. Rather,
the courts should interpret both Cohen and Norton as requiring a lower
level of scrutiny in such situations. For example, in Cohen, the court was
almost totally unconcerned with the prejudicial effect of extrinsic act evi-
dence because defendant, rather than the government, tendered the evi-
dence.7 4 Instead, the court's analysis centered simply on whether the evi-
dence was relevant to an issue other than character or propensity.

Finally, in United States v. Leavitt,6 the Eleventh Circuit reaffirmed
the well-established principle that evidence that is inextricably inter-
twined with the charged offense is not extrinsic act evidence within the
ambit of rule 404(b). Thus, acts in furtherance of a conspiracy are not
extrinsic."

68. Id.
69. Id.
70. Id. at 777.
71. 867 F.2d 1354 (11th Cir. 1989).
72. Id. at 1361.
73. Id.
74. 888 F.2d at 776.
75. Id.
76. 878 F.2d 1329 (11th Cir. 1989).
77. Id. at 1339.
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V. FEDERAL RULE OF EVIDENCE 408: COMPROMISE AND OFFERS TO

COMPROMISE

The inadmissibility of evidence of compromise has become so settled
that it is easy to become complacent when negotiating the settlement of a
claim. The Eleventh Circuit's decision in Hanson v. Waller7' is a re-
minder to lawyers that, although they need not couch settlement over-
tures in elaborate jargon, they do need to make it clear thay they are
settlement overtures. In Hanson, plaintiff sought to recover for the
wrongful death of a seventy-seven year old woman who walked in front of
a tractor trailer truck that had stopped for a red light. While the de-
ceased was in front of the truck, the light changed from red to green. The
truck driver, who never saw the deceased, proceeded forward and his
truck struck the deceased. Prior to trial, plaintiff's first lawyer wrote a
letter to defendant's lawyer in which he enclosed photographs taken from
the cab of a truck similar to that driven by plaintiff. For some reason, the
letter went on to state that these photographs demonstrated that it would
have been impossible for defendant to have seen the deceased if she had
been directly in front of the truck. The letter concluded by asking the
defense attorney to call "if you care to discuss the matter with me
.... f79 At trial the defense, undoubtedly pleased with this admission,
tendered the letter into evidence. Plaintiff contended that the letter was
an offer of compromise and thus inadmissible pursuant to rule 408.
Clearly, the letter was an attempt by plaintiff's first lawyer to initiate
settlement discussions, although why he felt it necessary to bolster de-
fendant's case is a mystery. Nevertheless, as the district judge pointed
out, the letter made no explicit mention of compromise or settlement.10

Thus, the district court admitted the letter.81 On appeal, the Eleventh
Circuit agreed.8 Because nothing in the letter constituted evidence of set-
tlement efforts, rule 408 did not bar its admission." Regarding plaintiffs
hearsay objection, the court held that the letter was a statement made by
the attorney in his representational capacity and thus constituted an ad-
mission by a party opponent pursuant to Federal Rule of Evidence
801(d)(2)(C)."

78. 888 F.2d 806 (11th Cir. 1989).
79. Id. at 813.
80. Id. at 814.
81. Id.
82. Id.
83. Id.
84. Id.
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VI. FEDERAL RULE OF EVIDENCE 608: EVIDENCE OF CHARACTER AND

CONDUCT OF WITNESS

The Eleventh Circuit's decision in United States v. Piccinonna" is, by
any standard, a landmark decision. In Piccinonna, it is clear that the
Eleventh Circuit, sitting en banc, overruled its per se rule barring the
admissibility of polygraph evidence;8" whether the decision provides a
clear procedural road map for the use of polygraph evidence is another
matter. For example, the four dissenting judges read the court's opinion
to hold that polygraph evidence is admissible under Federal Rule of Evi-
dence 608.87 It is debatable, however, whether this is the court's holding.

In Piccinonna, defendant, charged with making false statements to a
grand jury, sought to rely on a polygraph examiner's opinion that defend-
ant did not lie while testifying before the grand jury. The district court
refused to admit this evidence.8 On appeal, the Eleventh Circuit, after
reviewing the different approaches taken to the admission of polygraph
evidence, announced, to the surprise of the dissenting judges, that
"[tihere is no question that in recent years polygraph testing has gained
increasing widespread acceptance as a useful and reliable scientific
tool.'" The court held that polygraph evidence may be admitted in two
instances.' 0 First, such evidence is admissible by stipulation of the par-
ties.' 1 Second, polygraph evidence may be admitted "to impeach or cor-
roborate the testimony of a witness at trial.' The admissibility of evi-
dence that is offered without stipulation to impeach or corroborate a
witness, however, is subject to three conditions.", First, advance notice
must be given to the opposing party.' 4 Second, the opposing party must
have a reasonable opportunity to retain its own polygraph examiner to
administer a test "covering substantially the same questions."'9 Third,
the admissibility of the polygraph evidence "will be governed by the Fed-
eral Rules of Evidence for the admissibility of corroboration or impeach-
ment testimony." 96 It is at this point that the opinion becomes somewhat
confusing. As an example of the third condition, the court cited the limi-

85. 885 F.2d 1529 (11th Cir. 1989).
86. Id. at 1535.
87. Id. at 1537 (interpreting FED. R. EVID. 608).
88. id. at 1530.
89. Id. at 1535.
90. Id.
91. Id. at 1536.
92. Id.
93. Id.
94. Id.
95. Id.
96. Id.
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tation of rule 608, which allows the admission of opinion or reputation
evidence of truthful character only after the witness' truthful character
has been attacked. Consequently, the court noted polygraph evidence
would not be admissible to corroborate a witness' in court testimony
under rule 608 unless the witness' credibility had first been attacked.8
Presumably, the court's reference to rule 608 led the dissent to conclude
that the rule served as the majority's basis for the admission of polygraph
evidence. It is doubtful, however, that polygraph evidence could ever be
offered for the purposes outlined in rule 608. The court in Piccinonna
specifically held that polygraph evidence may be admitted to impeach or
corroborate the testimony of a witness at trial." Rule 608, on the other
hand, concerns the use of (a) opinion or reputation evidence of character
to attack or support a witness' character for truthfulness or untruthful-
ness and (b) specific instances of conduct for the purpose of attacking or
supporting a witness' credibility."' Thus, rule 608 only applies to at-
tempts to attack general character for truthfulness or untruthfulness and
does not apply to evidence offered to disprove a witness' specific testi-
mony. 10 1 The decision in Piccinonna does not sanction the use of poly-
graph evidence to attack or bolster general credibility, and it is extremely
doubtful that anyone advocates permitting a polygraph examiner to tes-
tify that, in his opinion and based upon his examination, a witness is of
truthful or untruthful character generally. Notwithstanding the fact that
it is seemingly impossible for polygraph evidence to be used for a purpose
envisioned by rule 608, the decision in Piccinonna expressly noted that
the limitations of rule 608 apply to the use of polygraph evidence.""

The Eleventh Circuit acknowledged that its Piccinonna holding would
not be the final word on the issue, and this conclusion is no doubt correct.
Perhaps, however, microscopic examination of the Piccinonna opinion is
to strain at gnats. Clearly, the opinion holds that the reliability of poly-
graph evidence has been established to the point that rule 7021 does not
bar its admission. While the reference to rule 608 may or may not prove
to be an unfortunate slip, the opinion nevertheless stands for the proposi-
tion that polygraph evidence may, under some circumstances, be used to
impeach or corroborate the testimony of a witness at trial.

97. Id.
98. Id.
99. Id.

100. FED. R. EVID. 608.
101. See, e.g., United States v. Calle, 822 F.2d 1016 (11th Cir. 1987).
102. 885 F.2d at 1536.
103. FED. R. EVID. 702.
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VII. FEDERAL RULE OF EVIDENCE 609: IMPEACHMENT BY EVIDENCE OF

CONVICTION OF CRIME

Federal Rule of Evidence 609104 only governs the use of convictions to
attack the general credibility of a witness. It does not, however, apply to
the use of evidence of convictions to refute a defendant's testimony on
direct examination. 10 The Eleventh Circuit's decision in United States v.
Vigliatura,106 provides some guidance in understanding rule 609. In Vig-
liatura, defendant testified on direct examination about his past convic-
tions and charges. He then testified that he had no other convictions or
charges against him. On cross-examination the prosecutor explored, in ex-
haustive detail, various convictions and charges that defendant appar-
ently had overlooked. Concluding that defendant "opened the door" ' to
this line of questioning, the Eleventh Circuit refused to overturn defend-
ant's conviction.108 Rule 609 did not limit the prosecution's examination
because the point of the examination was to refute defendant's claim that
he had no other convictions or charges.' 09 The court, nevertheless, seemed
troubled by the extent of the prosecutor's cross-examination. 110 Noting
that the plain error standard applied because of defendant's failure to
object, the court found no reversible error even though the prosecutor
improperly inquired into defendant's prior arrests."' The opinion does
not elaborate on why the inquiry into a prior arrest was improper.

VIII. FEDERAL RULE OF EVIDENCE 612: WRITING USED TO REFRESH
MEMORY

Federal Rule of Evidence 612112 requires the production of documents
used by a witness to refresh his memory while testifying or before testify-
ing if the court agrees that "the interests of justice" require the produc-
tion of the document.1 Rule 612, however, is limited by the Jencks
Act,1 ' which requires the production of statements by government wit-
nesses. In United States v. Williams,'" defendant sought the production

104. FED. R. EvID. 609.
105. See United States v. Davis, 787 F.2d 1501 (11th Cir. 1986).
106. 878 F.2d 1346 (11th Cir. 1989).
107. Id. at 1351.
108. Id.
109. Id.
110. Id.
Ill. Id.
112. FED. R. EvID. 612.
113. Id.
114. Pub. L. No. 85-269, 71 Stat. 595 (1957) (codified as amended at 18 U.S.C. § 3500

(1982 & Supp. 1989)).
115. 875 F.2d 846 (11th Cir. 1989).
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of the entire file maintained by an Internal Revenue Service agent. The
court, however, did not require the government to produce "summaries of
non-testifying witness statements."' " Noting that the Jencks Act does
not require the government to produce such documents and that rule 612
is limited by the Jencks Act, the court held that the district court did not
abuse its discretion by refusing to compel production of the documents."1

IX. FEDERAL RULE OF EVIDENCE 614: CALLING AND INTERROGATION OF

WITNESSES BY COURT

Federal Rule of Evidence 614(b)"O permits a district court to interro-
gate a witness. Mindful of the difficult position in which this places a
party, rule 614(c)1 '9 provides that objections may be made either at the
time of the questioning or "at the next available opportunity when the
jury is not present. 1 20 In Hanson v. Waller,'2' the district court's exami-
nation of a witness posed a "difficult question" for the Eleventh Cir-
cuit.123 Plaintiff sought to recover for the wrongful death of the deceased
from defendant truck driver. The deceased had walked in front of de-
fendant's truck while it was stopped for a red light. Defendant proceeded
forward when the light turned green and struck the deceased without
ever seeing her. At trial, the district judge asked defendant's expert:
"[Are] . . .you [] saying [that] . . .it was just pure accident?" 2 This, of
course, was exactly the expert's opinion and defendant's primary de-
fense. '2 The district court's jury charge defined an accident as an inci-
dent in which there was no negligence committed by either party. On ap-
peal, the Eleventh Circuit, although acknowledging this "difficult
question," concluded that the district court's question was only an at-
tempt at clarification.'" The Eleventh Circuit also noted that plaintiff
raised no objection whatsoever and while rule 614(c) relaxes the require-
ment of a contemporaneous objection, it nevertheless requires that an ob-
jection be made at some point."O

116. Id. at 853-54.
117. Id. at 854.
118. FED. R. EviD. 614(b).
119. FED. R. EvID. 614(c).
120. Id.
121. 888 F.2d 806 (11th Cir. 1989).
122. Id. at 812.
123. Id. at 810.
124. Id. at 808.
125. Id. at 813.
126. Id.
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X. FEDERAL RULE OF EVIDENCE 704: OPINION ON ULTIMATE ISSUE

Federal Rule of Evidence 704127 provides that testimony "is not objec-
tionable because it embraces an ultimate issue to be decided by the trier
of fact," '2 and thus, expressly rejects the difficult to apply common law
prohibition against an expert expressing an opinion on the ultimate issue
that the jury is to decide. Nevertheless, this does not mean that an expert
is free to state legal opinions and conclusions. For example, it is inappro-
priate for an expert to opine that a defendant was negligent.12 9 Accord-
ingly the expert opinion expressed in Hanson v. Waller"s0 came very close
to the type of opinion that the advisory committee felt should be ex-
cluded because it "merely tell[s] the jury what result to reach. '",' In
Hanson, the facts of which are discussed above, defendant contended
that the incident was a "pure accident" and not the result of his negli-
gence. At trial, a police officer who had been qualified as an expert testi-
fied that in his opinion, "this was nothing but just a pure accident.V1

3
2

Arguably, an opinion that an incident was an "accident" in a case in
which a defendant is basing his defense on the principle of legal accident
is no different than the expression of an opinion that a defendant is negli-
gent. In the context of this case, however, the Eleventh Circuit held that
the opinion was proper.13

3 The court acknowledged that an expert's opin-
ion on an ultimate issue is admissible only if it is helpful to the jury and
based on adequately explored legal criteria.13' Generally, this test has
been used to justify the exclusion, for example, of opinions that a defend-
ant was negligent.2 6 Nevertheless, in Hanson, the court held that the dis-
trict court "could easily have concluded that the expert's opinion on
whether the driver or pedestrian contributed to the accident or did any-
thing wrong would be helpful to the jury in deciding whether either party
was negligent. 1 6 Moreover, the court concluded that the expert's opinion
that the incident was a "pure accident" was not "phrased in terms of
inadequately explored legal criteria.'1 7

127. FED. R. EVID. 704.
128. Id.
129. See, e.g., Haney v. Mizell Memorial Hosp., 744 F.2d 1467 (11th Cir. 1984). But see

Parker v. Williams, 855 F.2d 763, 777 (11th Cir. 1984), in which a troubled panel held that a
district court did not err in allowing an expert to testify that defendant was "grossly
negligent."

130. 888 F.2d 806 (11th Cir. 1989).
131. FED. R. EVID. 704 advisory committee's note.
132. 888 F.2d at 810.
133. Id. at 812.
134. Id. (citing Haney v. Mizell Memorial Hosp., 744 F.2d .1467, 1474 (11th Cir. 1984)).
135. Id.
136. Id.
137. Id.
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XI. ARTICLE VIII: HEARSAY

Before addressing cases interpreting the six Federal Rules of Evidence
concerning hearsay, it is appropriate to mention the inherent conflict be-
tween the use of hearsay evidence in a criminal proceeding and the con-
frontation clause of the sixth amendment. 8 If the declarantois unavaila-
ble and the court admits his out of court statement into evidence, then a
defendant will not "be confronted with the witnesses against him."1 3

Nevertheless, hearsay evidence is admissible in criminal cases, albeit with
some limitations. These limitations are in a state of flux and merit a brief
historical discussion. For years courts interpreted the United States Su-
preme Court's decision in Ohio v. Roberts14 0 as imposing two constitu-
tional limitations upon the use of hearsay evidence in criminal proceed-
ings. First, the prosecution had to demonstrate the unavailability of the
declarant and, second, the statement had to bear adequate indicia of reli-
ability.1

4 In United States v. Inadi,1" the Supreme Court held that Rob-
erts did not stand for the proposition that "no out of court statement can
be introduced by the government without a showing that the declarant is
unavailable. "1 4 Instead, the Roberts requirement of unavailability applies
only to the introduction of the preliminary hearing testimony of a witness
not called at trial.14 4 The court in Inadi also held that the confrontation
clause does not require a showing of unavailability as a prerequisite to the
admission of a co-conspirator's statement 1"5 under Federal Rule of Evi-
dence 801(d)(2)(E). 1"6 In the 1987 survey of Eleventh Circuit evidence de-
cisions, the author discussed several decisions in which the Eleventh Cir-
cuit did not mention Inadi."4 7

During the present survey period, the Eleventh Circuit continued to
apply the two part Roberts test without mention of its serious erosion. 14

In United States v. Norton,1" however, the Eleventh Circuit not only
recognized the erosion of the unavailability requirement, it did some er-
oding of its own. In Norton, the Eleventh Circuit read the Supreme

138. U.S. CoNsT. amend. VI.
139. Id.

140. 448 U.S. 56 (1980).
141. Id. at 66.
142. 475 U.S. 387 (1986).
143. Id. at 394.
144. Id.
145. Id. at 399-400.
146. FED. R. EvID. 801(d)(2)(E).
147. Treadwell, Evidence, 39 MERCER L. REV. 1259, 1278-80 (1988).
148.. See United States v. Chapman, 866 F.2d 1330 (11th Cir. 1989).
149, 867 F.2d 1354 (11th Cir. 1989).
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Court's decisions in Inadi and Bourjaily v. United States'50 to stand for
the proposition that the prosecution never need demonstrate the declar-
ant's unavailability "when the evidence falls within a hearsay exception
as 'firmly rooted' as the co-conspirator exception to the hearsay rule."',"
Relying on this interpretation of Inadi and Bourjaily, the Eleventh Cir-
cuit held that the business records exception to the hearsay rule is so
firmly established that it satisfied the requirements of the confrontation
clause. "2 Thus, the admission of business records does not run afoul of
the confrontation clause even if the declarant of the recorded hearsay
statements is available."

In United States v. Chapman,'" the Eleventh Circuit addressed the
conflict between the confrontation clause and the admission of hearsay
testimony in an interesting context. In Chapman, defendant's wife gave
pretrial statements incriminating her husband. At trial, however, defend-
ant's wife claimed spousal privilege and refused to testify against her hus-
band. Consequently, the prosecution tendered and the district court ad-
mitted into evidence the wife's pretrial statements.165 On appeal,
defendant contended that the admission of these statements violated his
sixth amendment right to confront the witnesses against him." The
Eleventh Circuit, without mention of Inadi, applied the two-part Roberts
test and thus required a showing that the declarant was unavailable. 1 7

The Eleventh Circuit concluded that the wife, because she refused to tes-
tify, was unavailable. 158 The court had a little more difficulty in determin-
ing whether the out of court statement bore sufficient indicia of reliability
for admission. 159 While the court acknowledged that satisfaction of this
requirement may be inferred if the evidence falls within an established
hearsay exception, the Eleventh Circuit was apparently uncomfortable
with relying solely upon a hearsay exception to satisfy the reliability re-
quirement."60 Presumably, as discussed below, this was because the state-
ment was admitted pursuant to the residual exception of the hearsay
rule." The court noted that other factors may be indicative of reliability;
specifically, whether the statement is corroborated by other evidence, the

150. 483 U.S. 171 (1987).
151. 867 F.2d at 1363.
152. Id.
153. Id.
154. 866 F.2d 1326 (11th Cir. 1989).
155. Id. at 1329.
156. Id.
157. Id. at 1329-31.
158. Id. at 1330.
159. Id.
160. Id.
161. FED. R. EVID. 804(b)(5).
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extent of the declarant's knowledge, the possibility that the statements
are based on faulty recollection, and, finally, the circumstances under
which the statements were made."' Upon examination of the facts sur-
rounding the statements, the Eleventh Circuit concluded that they bore
sufficient indicia of reliability to provide the jury with an adequate basis
for evaluating their truth.'"

The Eleventh Circuit's decision in United States v. Vasquez'" con-
cerned a more conventional example of the potential conflict between the
confrontation clause and hearsay evidence. In Vasquez, defendant con-
tended that the admission of a co-defendant's confession violated his
right of confrontation. The confession, which was admitted through the
testimony of a government agent, was redacted to eliminate any specific
reference to defendant. Instead, defendant was only referred to in the
confession as an "individual. '"16 6 The Eleventh Circuit acknowledged that
the admission of a co-defendant's confession violates the confrontation
clause if there is a substantial risk that the jury will use the confession as
direct evidence of a defendant's guilt.16" The admission of a redacted con-
fession, however, impinges sixth amendment rights only if "it compels a
direct, rather than indirect, implication of the complaining defendant."""7

Because the confession in question did not contain any direct mention of
defendant and nothing else suggested that the confession compelled the
jury to conclude that defendant was the "individual," the Eleventh Cir-
cuit affirmed defendant's conviction.' e8

Federal Rule of Evidence 801(d)(1)(B)'" provides that a statement is
not hearsay if the "defendant testifies at the trial or hearing and is sub-
ject to cross-examination concerning the statement, and the statement is
.. . consistent with the declarant's testimony and is offered to rebut an
express or implied charge against the declarant of recent fabrication or
improper influence or motive ... "1 70 In United States v. Reed,"M the
government relied upon this provision to support the trial court's admis-
sion of evidence of a key witness' out of court statement. On appeal, de-
fendant contended that he had not accused the witness of recent
fabrication, and therefore rule 801(d)(1)(B) could not justify the admis-

162. 866 F.2d at 1330.
163. Id.
164. 874 F.2d 1515 (11th Cir. 1989).
165. Id. at 1517-18.
166. See Bruton v. United States, 391 U.S. 123 (1968).
167. 874 F.2d at 1518 (citing United States v. Pendergraph, 791 F.2d 1462 (11th Cir.),

cert. denied, 479 U.S. 869 (1986)).
168. Id. at 1518-19.
169. FED. R. EvID. 801(d)(1)(B).
170. Id.
171. 887 F.2d 1398 (11th Cir. 1989).
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sion of his out of court statement. Defendant relied upon the Eleventh
Circuit's recent decision in United States v. Pendas-Martinez.17

, In
Pendas-Martinez, the Eleventh Circuit held that, notwithstanding a thor-
ough cross-examination, the defense had not made a charge of fabrication
and thus did not open the door to admission of the pretrial statement.17 3

In Reed, however, the Eleventh Circuit relied upon statements made by
defendant's attorney in his opening statement to find an implication of
fabrication, and therefore concluded that the trial court did not abuse its
discretion in admitting the out of court statement.17 4

In recent years, rule 801(d)(2)(E),' 7
5 which provides for the admission

of statements of co-conspirators, has been fertile ground for appeals. For
whatever reason, this provision did not figure prominently in many ap-
peals, none of which were noteworthy. One can speculate that this is due
to the United States Supreme Court's decision in Bourjaily v. United
States.76 Bourjaily, which was discussed in last year's survey," substan-
tially relaxed the criteria for the admission of co-conspirator statements.

Rule 803(6)'17 sets forth the Federal Rules' version of the business rec-
ord exception to the hearsay rule. In Noble v. Alabama Department of
Environmental Management,1 79 appellant contended that the district
court erroneously relied on rule 803(6) to admit an exhibit. The exhibit
consisted of a letter from the director of the Alabama Department of En-
vironmental Management to the personnel department of the State of Al-
abama. In this letter, the director expressed his concern that graduates of
the school appellant attended were not qualified to work as public health
engineers. To bolster this conclusion, the director enclosed in his letter
copies of correspondence from various academic institutions and govern-
ment agencies to the Department of Environmental Management, which
also expressed doubts as to the qualifications of graduates from the
school. Appellant contended that appellees had not laid an adequate
foundation for the admission of the letter and its attachments as a busi-
ness record. At trial, an employee of the Department of Environmental
Management testified that he had seen the letter and that it was pre-
pared in the ordinary course of the department's business. For several
reasons, the Eleventh Circuit agreed that this did not provide an ade-

172. 845 F.2d 938 (11th Cir. 1988). For a discussion of Pendas-Martinez, see Treadwell,
Evidence, 40 MERCER L. REv. 1291, 1312 (1989).

173. 845 F.2d at 942.
174. 887 F.2d at 1406.
175. FED. R. EvID. 801(d)(2)(E).
176. 483 U.S. 171 (1987).
177. Treadwell, Evidence, 40 MERCER L. REV. 1291, 1314-15 (1989).
178. FED, R. EvID. 803(6).
179. 872 F.2d 361 (11th Cir. 1989).
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quate foundation for the admission of the exhibit as a business record.180

The court concluded that the foundation testimony did not adequately
establish that the record was prepared in the regular course of business as
opposed to being prepared in anticipation of litigation. 1 ' Further, the
employee did not testify that he had personal knowledge of the circum-
stances under which the enclosed correspondence was prepared or that
the attached letters were reliable copies of the originals received by the
department."2 Although the court of appeals concluded that the trial
court erred in admitting the exhibit, it also concluded that the error was
harmless and, therefore, affirmed the judgment of the district court."8

Rule 803(8) 184 provides for the admission of public records and reports
as an exception to the rule against hearsay.185 As noted in last year's sur-
vey,186 the Supreme Court in Beech Aircraft Corp. v. Raineyla held that
public records and reports are not inadmissible merely because they state
a conclusion or opinion.' If the conclusion is based on a factual investi-
gation and satisfies the trustworthiness requirements set forth in rule
803(8)(c), it is admissible along with the remainder of the report."' The
impact of this decision on civil practice is demonstrated by the Eleventh
Circuit's decision in Hines v. Brandon Steel Decks, Inc.1 0 In Hines,
plaintiff sued to recover for the wrongful death of her husband at a con-
struction site. The key issue in the case was whether defendant was in
charge of the work that resulted in the death. At trial, defendant ten-
dered the report of an Occupational Safety and Health Administration
("OSHA") investigator that, among other things, concluded that defend-
ant had no control over the work. Relying upon the Eleventh Circuit's
decision in Rainey v. Beech Aircraft Corp.,191 which held that factually
based opinions, conclusions, and public reports are not admissible under
rule 803(8)(C), the district court ruled that the conclusions of the report
were not admissible."'' The jury returned a verdict in favor of plaintiff
and defendant appealed. During the pendency of the appeal, the Supreme

180. Id. at 366.
181. Id.
182. Id. at 367.
183, Id.
184. FFD. R. EViD. 803(8).
185. Id.
186. Treadwell, Evidence, 40 MERCFR L. Rav. 1291, 1315-17 (1989).
187. 109 S. Ct. 439 (1988).
188. Id. at 439.
189. Id. at 450.
190. 886 F.2d 299 (11th Cir. 1989).
191. 827 F.2d 1498 (11th Cir. 1987) (en banc).
192. 886 F.2d at 302.
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Court reversed the Eleventh Circuit's decision in Rainey.10" Conse-
quently, the Eleventh Circuit remanded the case to the district court for
reconsideration of the report's admissibility.'" "In order to aid the dis-
trict court,"195 the Eleventh Circuit offered several observations. Noting
that the Supreme Court carefully avoided this issue, the Eleventh Circuit
discussed whether rule 803(8)(C) permits the admission of a legal conclu-
sion as opposed to a factual conclusion.'" The Eleventh Circuit con-
cluded that it did not and offered its thoughts on how to distinguish fac-
tual from legal conclusions.'" Analogizing to the judicial setting, the
Eleventh Circuit suggested the following analysis: If the conclusion had
been made by a district court, would it be subject to the clearly erroneous
standard of review on appeal? If so, then the conclusion is factual; if not,
then the conclusion is legal.1 "5

In determining whether the report satisfied the trustworthiness re-
quirement of rule 803(8)(C), the Eleventh Circuit suggested that the dis-
trict court consider the expertise of the OSHA investigator and that
OSHA investigators are prohibited from testifying in private civil litiga-
tion.19" Plaintiffs inability to cross-examine the investigator in order to
dispute and probe his conclusions, while not necessarily rendering the re-
port inadmissible, may be an indication of its lack of trustworthiness.2'

Rule 803(8)(C) applies only to civil actions and against the government
in criminal cases. Thus, public records containing factual findings may
not be tendered by the government in criminal actions.201 The line be-
tween an admissible public record and an inadmissible report because it
contains factual findings is not always clear. In United States v. Mena,202
a drug case, the district court admitted a document signed by the Com-
mander of the Honduran Navy.' ° This document identified the ship,
crewed by defendants, as a Honduran vessel. The document also con-
sented to the United States exercise of jurisdiction over the ship. On ap-
peal, defendants contended that the document was inadmissible hearsay.
The Eleventh Circuit disagreed and held that the document was properly
admitted under rule 802(8)(A)2' as a public record of the Honduran gov-

193. Id.
194. Id. at 304.
195. Id. at 302.
196. Id. at 302-03.
197. Id. at 302.
198. Id. at 303.
199. Id. (citing 29 C.F.R. § 2.20 (1980)).
200. Id.
201. FED. R. EvID. 803(8)(C).
202. 863 F.2d 1522 (11th Cir. 1989).
203. Id. at 1530.
204. FED. R. Evm. 802(8)(A).
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ernment.2°0 The Eleventh Circuit acknowledged, however, that the Sec-
ond Circuit, in a similar case,2"6 held that such a statement constituted a
factual finding resulting from an investigation and thus was inadmissible
pursuant to rule 803(8)(C). Nevertheless, the Eleventh Circuit refused to
characterize the document as a factual finding emanating from an investi-
gation, but rather, looked upon the document as merely a verification of
an entry in a public ledger.101

Both rule 803, which provides for exceptions to the hearsay rule regard-
less of whether the declarant is available, 08 and rule 804, which provides
for exceptions that are dependant on unavailability,20' contain identical
general exceptions to the hearsay rule known as residual exceptions.
These provisions allow a court to admit hearsay evidence even though it
may not fit within one of the specific exceptions of rule 803 or rule 804.
To be admissible under these exceptions, however, the hearsay evidence
must meet strict criteria as demonstrated by two cases decided by the
Eleventh Circuit during the survey period.

As discussed above, 10 the Eleventh Circuit held in Noble v. Alabama
Department of Environmerital Management,211 that the district court
erred in admitting a letter and enclosed copies of correspondence received
from third parties as a business record under rule 803(6).212 The district
court also admitted this exhibit under the residual exception of rule
803.213 The Eleventh Circuit held this to be error as well.21' One of the
requirements of the residual exception, the court noted, is that "the
statement is more probative on the point for which it is offered than any
other evidence which the proponent can procure through reasonable ef-
forts ... ."' The Eleventh Circuit was concerned particularly with the
enclosures that consisted of five letters in which college administrators
and governmental officials disparaged the program under which plaintiff's
degree had been awarded. The Eleventh Circuit concluded that defendant
should have called the writers of the letters to testify at trial.2 '6 The Elev-

205. 863 F.2d at 1530.
206. United States v. Pinto-Mejia, 720 F.2d 248, 258 (2d Cir. 1983), modified on other

grounds, 728 F.2d 142 (2d Cir. 1984).
207. 863 F.2d at 1531.
208. FED. R. EvID. 803.
209. FED. R. EVID. 804.

210. See text accompanying supra note 178.
211. 872 F.2d 361 (11th Cir. 1989).
212. Id. at 361.
213. Id. at 366.
214. Id.
215. FED. R. EvID. 803(24).
216. 872 F.2d at 366.
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enth Circuit also agreed with plaintiff that one purpose of rule 803(24) 21
is to allow the admission of hearsay testimony when it would be unrea-
sonably difficult for the declarant to testify.2 1 If it is not unreasonably
difficult for the declarant to testify, then rule 803(24) does not apply. The
Eleventh Circuit, therefore, concluded that because defendant made no
showing that the writers of the letters were unavailable, the district court
abused its discretion in admitting the exhibit.311 Thus, the Eleventh Cir-
cuit would require that the offering party make some showing of the de-
clarant's unavailability before admitting evidence under rule 803(24).
Notwithstanding the fact that the exceptions of rule 803 generally allow
the admission of hearsay evidence even though the declarant is available,
rule 803(24) apparently requires at least some showing of unavailability.

In United States v. Fernandez,22 0 the Eleventh Circuit addressed the
residual exception to rule 804.11 In Fernandez, defendant contended that
the district court erred in relying upon rule 804(b)(5) to admit the grand
jury testimony of a witness who died five months after testifying before
the grand jury. Defendants argued that the grand jury testimony should
have been considered and excluded under rule 804(b)(1), the exception
for judicial testimony by an unavailable declarant.2 2

1 Rule 804(b)(1) re-
quires that the party against whom the testimony is being offered have an
opportunity to examine the witness at the time the testimony is given .22

Because defendants did not have an opportunity to examine the witness,
the witness' grand jury testimony would not be admissible under rule
804(b)(1). Defendants argued that because the testimony was inadmissi-
ble under rule 804(b)(1), it should not be admissible under the residual
exception.224 This argument has some logical appeal. Rule 804(b)(5)225 ex-
pressly applies to statements "not specifically covered by any of the fore-
going exceptions,"226 one of which, of course, is the exception for prior
testimony. Rejecting this argument, however, the Eleventh Circuit rea-
soned that if a statement does not satisfy all of the requirements of rule
804(b)(1), then it is "not ...covered by [one] of the foregoing excep-
tions" within the meaning of rule 804(b)(5). 2 7 Nevertheless, the Eleventh

217, FED. R. EvID. 803(24).
218, 872 F.2d at 366.
219. Id.
220. 880 F.2d 1251 (11th Cir. 1989) (withdrawn from bound volume pending disposition

of petition for rehearing).
221. FED. R. EVID. 804(b)(5).
222. 1989 U.S. App. LEXIS 12359, *7.
223. FED. R. Evm. 804(b)(1).
224. 1989 U.S. App. LEXIS 12359, *7,
225. FED. R. Evm. 824(b)(5).
226. Id.
227. 1989 U.S. App. LEXIS 12359, *8.
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Circuit concluded that "only extraordinarily trustworthy grand jury testi-
mony" is admissible under rule 804(b)(5).228 Examining the available in-
formation concerning the declarant, the Eleventh Circuit found him "an
almost comically unreliable character. ' 22

9 Moreover, the evidence cor-
roborating the grand jury testimony did not impress the Eleventh Circuit.
Finally, the Eleventh Circuit noted that the grand jury testimony con-
tained many instances of hearsay within hearsay.230 Accordingly, the
Eleventh Circuit concluded that the grand jury testimony was not suffi-
ciently reliable for the trial court to admit it under rule 804(b)(5)2 1

The Eleventh Circuit also addressed rule 803(b)(5) in United States v.
Chapman.32 As previously discussed, when defendant's wife refused to
testify at trial, the district court in Chapman admitted evidence of the
wife's incriminating pretrial statements. The Eleventh Circuit affirmed,
concluding that the statements were sufficiently trustworthy and proba-
tive to be admitted under the residual hearsay exception, because the
statements were substantially corroborated by other evidence and were
made under circumstances that suggested they were trustworthy. 8

Rule 804(b)(3) allows the admission of statements against interest. If
the proffered out of court statement is offered to exonerate an accused,
then the rule requires that there be "corroborating circumstances [which]
clearly indicate the trustworthiness of the statement."' " The Eleventh
Circuit's decision in United States v. Gossett"'5 demonstrates that this
requirement is taken seriously. In Gossett, defendant sought to introduce
the testimony of a cellmate of a co-defendant. Although the Eleventh Cir-
cuit concluded that the co-defendant was unavailable and assumed that
the co-defendant's alleged statements were against his penal interest, it
nevertheless affirmed the trial court's exclusion of the statement because
the testimony lacked trustworthiness .2" Examining the details of the
statement, the court found that it conflicted in several ways with the vic-
tim's testimony, defendant's testimony, and the physical evidence." 7

Moreover, the fact that the cellmate was a prison inmate was a factor
that the district court could have relied upon in determining the trust-
worthiness of the statement."38 Thus, the Eleventh Circuit held that the

228. 880 F.2d at 1257.
229. Id.
230. 1989 U.S. App. LEXIS 12359, *17.
231. Id. at *17-18.
232. 866 F.2d 1326 (11th Cir. 1989).
233. Id. at 1331-32.
234. FED. R. EvD. 804(b)(3).
235. 877 F.2d 901 (11th Cir. 1989).
236. Id. at 901.
237. Id. at 907.
238. Id.
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trial court properly could have excluded the testimony because of its lack
of trustworthiness.1'

239. Id.


