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Employment discrimination law continued to be a very popular area
during 1989 for the Eleventh Circuit Court of Appeals. Although the total
number of cases decided this survey period remained roughly the same as
in the 1988 survey period, certain specific areas, particularly age discrimi-
nation and sex discrimination, witnessed an increase in cases. This survey
period will undoubtedly be remembered for the number of significant de-
cisions handed down by the United States Supreme Court. The Court
reached out to cut back the methods available for plaintiffs to prosecute
discrimination claims.'

I. TITLE VII OF THE CIVIL RIGHTS ACT OF 1964

A. Theories of Liability and Burdens of Proof

Disparate Impact. The Supreme Court term for 1988-1989 witnessed
the modification of the scope of civil rights employment legislation engen-
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1. This Article will cover significant cases in the area of employment discrimination law
that the United States Supreme Court and the Eleventh Circuit Court of Appeals decided
during calendar year 1989. Cases arising under the following federal statutes are included:
Civil Rights Act of 1964, Pub. L. No. 88-352, Title VII, 78 Stat. 253 (codified as amended at
42 U.S.C. §§ 2000e to 2000e-17 (1982)); Age Discrimination in Employment Act of 1967,
Pub. L. No. 90-202, 81 Stat. 602 (codified as amended at 29 U.S.C. §§ 621-634 (1988));
Equal Pay Act of 1963, Pub. L. No. 88-38, 77 Stat. 56 (codified as amended at 29 U.S.C. §
206(d) (1988)); Act of May 31, 1870, ch. 114, § 16, 16 Stat. 144 (codified as amended at 42
U.S.C. § 1981 (1982); Act of Apr. 20, 1871, ch. 22, § 1, 17 Stat. 13 (codified as amended at 42
U.S.C. § 1983 (1982)).
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dered in the Civil Rights Act of 1964.2 With its new, young conservative
majority of five justices based on three appointees of President Reagan,
the Supreme Court, while not directly overturning precedent, sounded a
retreat from many of the civil rights gains of the recent past.

In Griggs v. Duke Power,' the Supreme Court created the disparate
impact theory of discrimination, through which it utilized Title VII as a
tool to challenge the consequences of employment practices which, while
fair on their face, were discriminatory in their operation.' Under Griggs
the burden of proof remained on the employer to justify the practice
based on job relatedness or business necessity.5 Unlike the standard es-
tablished for disparate treatment actions,' the ultimate burden of proof
or persuasion in disparate impact cases was on the employer to justify its
practice. In addition, the employer's burden of proof, that of business ne-
cessity or job relatedness, was more demanding than the "legitimate, non-
discriminatory" reason which satisfied the employer's evidentiary burden
in disparate treatment actions.

In 1988 the eight members of the Supreme Court (Justice Kennedy was
not yet on the Court) decided Watson v. Fort Worth Bank & Trust.' In
Watson, the Court was evenly divided on whether the burden in adispa-
rate impact action should be shifted from the employer to plaintiff.8 The
plurality opinion," penned by Justice O'Connor and joined by Justices
Rehnquist, White, and Scalia, would have shifted the burden, while Jus-
tices Brennan, Marshall, and Blackmun would have required the em-
ployer to meet the business necessities-job relatedness burden.10

With Justice Kennedy's participation, the Supreme Court in Wards
Cove Packing Co. v. Atonio," significantly modified the precedent estab-
lished by Griggs. In a five to four decision written by Justice White, the
new Court majority adopted Justice O'Connor's plurality opinion in Wat-
son and altered the burden of proof in disparate impact cases. 2 In Wat-
son, employment positions at Alaskan salmon canneries were chal-
lenged." The Alaskan salmon industry jobs were divided into unskilled,

2. Pub. L. No. 88-352, Title VII, 78 Stat. 253 (codified as amended at 42 U.S.C. §
2000e to 2000e-17 (1982)) [hereinafter Civil Rights Act of 1964).

3. 401 U.S. 424 (1971).
4. Id. at 424.
5. Id. at 431-32.
6. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 256-58 (1981).
7. 108 S. Ct. 2777 (1988).
8. Id. at 2784.
9. Id. at 2791.

10. Id.
11. 109 S. Ct. 2115 (1989).
12. Id. at 2115.
13. Id. at 2119-20.
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low paying cannery jobs, predominately filled by nonwhites, and noncan-
nery jobs, which were mostly skilled, higher paid, and predominately fil-
led by white workers.14 Plaintiff nonwhites challenged a variety of promo-
tion and hiring techniques utilized by defendant, including nepotism, a
rehire preference, and separate hiring channels, as responsible for the ra-
cial stratification of the work force."0 Using a statistical analysis, the can-
nery workers claimed that all of these practices denied them and others
equal opportunities on the basis of race in violation of Title VII. Revers-
ing the district court, the Ninth Circuit decided that there was enough
evidence to infer discrimination based solely on the racial stratification of
the work force. 6 Rejecting the "bottom line" utilization of statistics to
prove disparate impact, the Supreme Court instead ruled that to estab-
lish a prima facie case of discrimination, plaintiff must make a proper
comparison between the racial composition of the at-issue jobs and the
racial composition of qualified persons in the relevant labor market.1 7 Ra-
cial imbalance within one segment of the workplace did not, without
more, establish a prima facie case of disparate impact.'8 The Court held
that the employer was not responsible for possible stratification of the
relevant work force according to race.1'9 The dictates of Title VII do not
require employers to rectify imbalances in the relevant labor market over
which they have no control.8 0

Wards Cove dramatically increased the burden upon plaintiffs in dispa-
rate impact cases by requiring the employee to pinpoint the specific prac-
tice utilized by the employer that allegedly resulted in discrimination in
order to establish their prima facie case.21 Provided plaintiff can show a
cause-and-effect relationship between the impact of the particular selec-
tion process on employment opportunities, the Court also clarified the
employer's burden of production in disparate impact cases. Under Wards
Cove, the Court diluted the employer's burden of justification for the dis-
parate impact from the business necessity or job relatedness standard to
one in which the employer must prove only that the discriminatory prac-
tice nonetheless promoted a substantial service to the employer's legiti-

14. Id.
15. Id. at 2120.
16. Id.
17. Id. at 2124 (citing Connecticut v. Teal, 457 U.S. 440, 450 (1982)).
18. Id. at 2124, 2125.
19. Id.
20. Id. at 2123. As the Court noted, a contrary ruling on this point would cause employ-

ers to utilize numerical quotas in the workplace, a prospect previously rejected by the Court.
Albermarle Paper Co. v. Moody, 442 U.S. 405, 449 (1975).

21. 109 S. Ct. at 2124-25.
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mate business goal.2 2 The Court, however, allowed that plaintiff may still
somehow prevail by showing that a less discriminatory, alternative prac-
tice could be utilized, thus demonstrating that the employer's proffered
legitimate goal was in fact pretextual .2 At the same time the Court recog-
nized that deference should be accorded to the employer's chosen practice
since courts are generally less competent than employers to define such
needs.24

Armed with Wards Cove, the Eleventh Circuit decided two cases dur-
ing the survey period addressing the alleged discriminatory effect of
facially neutral employment practices. In Stephen v. PGA Sheraton Re-
sort, Ltd.," plaintiff, a black male of Haitian origin, was required to keep
track of inventory, as well as take and fill orders.20 The district court de-
termined that plaintiff's inability to understand English significantly im-
paired his ability to perform his job, even resulting in the misdelivery of
supplies." The employer terminated plaintiff and one month later filled
his job with a black male of Jamaican origin. Plaintiff declined a position
with defendant hotel in the housekeeping department, which offered both
lower pay and less chance of advancement. Plaintiff brought suit, alleging
disparate treatment and disparate impact resulting from defendant's clas-
sification and discharge of black employees. The district court found in
favor of defendant on the disparate treatment claim, holding that plain-
tiff's prima facie case of intentional discrimination had been rebutted by
production of a legitimate nondiscriminatory reason: plaintiff's inability
to speak and understand English."' The district court, however, found
that through the use of statistics, plaintiff had established a prima facie
case of discrimination based upon defendant's job classification scheme
and its discharge practices.29 Defendant had also failed to demonstrate
that plaintiff's statistical analysis was unreliable or flawed or that any
business necessity justified the challenged business practice.30

The Eleventh Circuit, without the wisdom of Wards Cove but utilizing
Watson v. Fort Worth Bank & Trust,3 1 reversed the district court and
held that defendant had adequately shown that business necessity sup-
ported its decision to terminate plaintiff: defendant needed an employee

22. Id. at 2125-26 (citing Watson v. Fort Worth Bank & Trust, 108 S. Ct. 2777, 2787
(1988)).

23. Id. at 2126-27.
24. Id. at 2127.
25. 873 F.2d 276 (11th Cir. 1989).
26. Id. at 277.
27. id.
28. Id. at 278.
29. Id.
30. Id.
31. 108 S. Ct. 2777 (1988).
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in the same position as plaintiff to communicate in English.32 Even with
the assumption that plaintiff's statistical proof showed discrimination in
the employer's classification and discharge procedures, the employer had
acted for legitimate, nondiscriminatory reasons.33

Six months later, following the Supreme Court's decision in Wards
Cove, the Eleventh Circuit was again called upon to analyze a disparate
impact claim, armed this time with the Wards Cove framework of analy-
sis. In Hill v. Seaboard Coast Line Railroad,34 five black railroad carmen
challenged their employer's promotion process, which included subjective
as well as objective criteria.3 Finding the statistical evidence offered by
plaintiffs as "scarce," the Eleventh Circuit rejected as inadequate proof of
disparate impact the simple assertion that a disparity existed merely be-
tween the number of blacks and whites hired.30 Plaintiff offered no evi-
dence on the relevant labor market, specific selection process, or time
frame, nor did they present any analysis regarding the statistical signifi-
cance of this disparity. In fact, the court instead found the challenged
selection process to have been more favorable to blacks than whites for
the six-month period preceding the filing of the charge with the Equal
Employment Opportunity Counci 37 (the "EEOC").

Mixed-Motive Cases. Because of the earlier decisions of the Su-
preme Court, the shifting burdens standard of proof in employment dis-
crimination actions had become boilerplate. Under Texas Department of
Community Affairs v. Burdine3' and its progeny, the scheme of proof,
while often flexible, had been established-either the employer's act was
discriminatory or it was not. However, no consensus existed3' for the

32. 873 F.2d at 280.
33. Id.
34. 885 F.2d 804 (11th Cir. 1989).
35. Id. at 806.
36. Id. at 812-13.
37. Id. at 812-13 n.15.
38. 450 U.S. 248 (1981).
39. Challenges to an adverse employment decision in the Third, Fourth, Fifth, and Sev-

enth Circuits required the plaintiff to establish that but for her gender (or race or religion or
national origin), the decision would have been in her favor. See Bellissimo v. Westinghouse
Elec. Corp., 764 F.2d 175, 179 (3d Cir. 1985), cert. denied, 475 U.S. 1035 (1986); Ross v.
Communications Satellite Corp., 759 F.2d 355, 365-66 (4th Cir. 1985); Peters v. City of
Shreveport, 818 F.2d 1148, 1161 (5th Cir. 1987); McQuillen v. Wisconsin Educ. Ass'n Coun-
cil, 830 F.2d 659, 664-65 (7th Cir. 1987). By comparison, in the First, Second, Sixth, and
Eleventh Circuits, even if plaintiffs established that a discriminatory motive was a "substan-
tial" or "motivating" factor in the employer's action, they may still not prevail if the em-
ployer can prove by a preponderance of the evidence that it would have made the same
decision in the absence of discrimination. See Fields v. Clark Univ., 817 F.2d 931, 937 (Ist
Cir. 1987) (motivating factor); Berl v. County of Westchester, 849 F.2d 712, 714 (2d Cir.
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analysis to be given in so-called "mixed-motive" situations, in which the
employer's challenged employment decision resulted from both legitimate
and nonlegitimate factors under Title VII's protection.' In Price
Waterhouse v. Hopkins," the Supreme Court resolved a conflict among
the circuits by establishing the burdens in a mixed-motive case of em-
ployment discrimination. 2 The district court ruled in favor of plaintiff by
finding that defendant had discriminated against her on the basis of sex
in denying her partnership opportunities.43 The Supreme Court agreed
with the district court's conclusion that impermissible weight had been
given to partners' comments which evidenced sexual stereotyping." The
district court also found, however, that defendant had legitimately con-
sidered plaintiffs negative interpersonal skills, overaggressiveness, harsh-
ness, impatience, and abrasiveness in denying her ascendance to part-
ner.4 While affirming these findings, the court of appeals held that even
if plaintiff proved that discrimination played a significant role in defend-
ant's adverse employment decision, defendant would not be held liable if
clear and convincing evidence established that the company would have
made the same decision even in the absence of discrimination.'6 A divided
Supreme Court, in a six to three decision, addressed three principal is-
sues."4 First, the Justices agreed that the use of sexual stereotypes can be
evidence of gender discrimination. 4" In order to establish improper dis-
crimination upon the basis of sex, however, such evidence must amount
to more than mere stray remarks, and plaintiff must still prove that the
employer relied on such stereotypes. ' The second issue focused upon
causation.50 Section 703(a)(1)61 of Title VII prohibits an employer from
taking action "because of" race, sex, etc. Finding that causation would be
established if discrimination played any part in the decision, the plurality

1988) (substantial part); Terbovitz v. Fiscal Court, 825 F.2d 111, 115 (6th Cir. 1987) (moti-
vating factor); Bell v. Birmingham Linen Serv., 715 F.2d 1552, 1557 (11th Cir. 1983).

40. In Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274 (1977), the
Supreme Court had reached a similar conclusion in the context of a public school teacher's
discharge for exercise of his free speech rights under the first amendment. The Supreme
Court used a similar analysis with the National Labor Relations Act in NLRB v. Transpor-
tation Management Corp., 462 U.S. 393 (1983).

41. 109 S. Ct. 1775 (1989).
42. Id. at 1791-92.
43. Id. at 1783.
44. 825 F.2d 458, 465 (D.C. Cir. 1987).
45. Id. at 464.
46. Id. at 470-71.
47. 109 S. Ct. at 1784-95.
48. Id. at 1791.
49. Id.
50. Id. at 1784-89.
51. 42 U.S.C. § 200e-2(a)(1), (2) (1982).
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opinion held that the employer's decision must be based totally on valid,
nondiscriminatory reasons in order to escape liability."

As for the third issue, the Supreme Court held that if plaintiff could
prove discrimination, the burden of proof would then shift to the em-
ployer to demonstrate that the same decision would have been made for
legitimate, nondiscriminatory reasons.58 While the lower court found that
the employer had to meet this burden by proof of clear and convincing
evidence, the Supreme Court instead resolved that the proper standard
was proof by a preponderance of the evidence." This new scheme of proof
now requires employers to show simply that more likely than not, its de-
cision would have been made absent the discriminatory motive.

Disparate Treatment. The familiar model of proof of disparate
treatment actions set forth by the United States Supreme Court in Mc-
Donnell Douglas Corp. v. Green," and Texas Department of Community
Affairs v. Burdine,50 was left unscathed by the Court during the survey
period. The Eleventh Circuit was called upon to utilize this model in six
cases alleging disparate treatment on the basis of race in violation of Title
VII. In Jones v. Gerwens,57 the court applied the McDonnell Douglas"
prima facie model with regard to discriminatory discipline. In Jones, a
black police officer claimed disparate treatment as a result of having been
disciplined for the unauthorized use of a police vehicle and other depart-
mental violations." Plaintiff, who knew that using leased department ve-
hicles for personal business violated city rules, was reprimanded by his
new, more strict supervisor who operated ."by the book."0 While admit-

52. 109 S. Ct. at 1785.
53. Id. at 1792.
54. Id.
55. 411 U.S. 792 (1973).
56. 450 U.S. 248 (1981).
57. 874 F.2d 1534 (11th Cir. 1989).
58. In order to establish a prima facie case of disparate treatment under the McDonnell

Douglas and Burdine test, a plaintiff must show that he was a member of a protected mi-
nority, was qualified for and applied for the position sought, and was rejected despite his
qualifications and that other employees with equal or lesser qualifications who were not
members of the protected minority received the job. Under the McDonnell Douglas frame-
work, once the plaintiff establishes a prima facie case, the burden then shifts to the defend-
ant to rebut the inference of discrimination by presenting a legitimate, nondiscriminatory
reason for its employment decision. The defendant's burden of rebuttal is conceded to be
exceedingly light and one merely of production, not proof. Perryman v. Johnson Prod. Co.,
698 F.2d 1138, 1142 (11th Cir. 1983). If the defendant successfully rebuts the plaintiff's
prima facie case, the plaintiff carries the ultimate burden of establishing by a preponder-
ance of the evidence that a discriminatory intent motivated the employment decision and
that the proffered reason for that decision is pretextual. Id.

59. 874 F.2d at 1536.
60. Id.
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ting he had committed all of the rule violations as charged,"' plaintiff ar-
gued that the disciplinary measures invoked were racially motivated since
white police officers who had committed similar infractions received less
discipline or no discipline at all under the old regime.

The court upheld the district court's entry of summary judgment in
favor of defendant since plaintiff failed to establish the existence of dis-
parate treatment in the application of any disciplinary measures.68 Agree-
ing with Fourth Circuit precedent,6

4 the Eleventh Circuit held that plain-
tiff, as part of his prima facie burden of establishing discriminatory
discipline, must show not only that he was a member of a protected class,
but also that he did not violate the work rule. 6 The court found that,
even after admitting to the rule violations, plaintiff could still meet his
prima facie burden by establishing that the disciplinary measures against
him were more severe than those imposed against persons outside the
class who had engaged in the similar misconduct." Plaintiff could not
show a similarity between his conduct and that of persons outside of the
protected class who were treated differently with regard to the imposition
of disciplinary measures. Noting that the disciplinary measures under-
taken by different managers may not be comparable for purposes of es-
tablishing a Title VII claim, the Eleventh Circuit found that the more
strict supervisor's application of sanctions with regard to plaintiff was not
influenced by racial bias.'

The Eleventh Circuit similarly rejected the Title VII claim of a termi-
nated black employee in Noble v. Alabama Department of Environmen-
tal Management. -Plaintiff had been deemed qualified by the Personnel
Department of the State of Alabama for employment as a public health
engineer. 9 The state agency for which he was hired, the Alabama Depart-
ment of Environmental Management, however, claimed that the lack of a
college degree in engineering rendered plaintiff unqualified for the posi-
tion.7' Despite these "grave reservations," plaintiff had to be hired under
state guidelines. 1 Because of his inability to perform technical compo-
nents of the job and substandard performance, the state terminated

61. Id. at 1537.
62. Id.
63. Id.
64. Moore v. City of Charlotte, 754 F.2d 1100, 1105 (4th Cir.), cert. denied, 472 U.S.

1021 (1985).
65. 874 F.2d at 1540.
66. Id. at 1540-41.
67. Id. at 1541 (citing Cooper v. City of N. Olmsted, 795 F.2d 1265, 1271 (6th Cir. 1986)).
68. 872 F.2d 361 (11th Cir. 1989).
69. Id. at 363.
70. Id.
71. Id.
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plaintiff.7 2 In the subsequent litigation, the district court entered judg-
ment for defendant, finding that plaintiff had not established a prima
facie case of disparate treatment." On appeal, the Eleventh Circuit
bowed to the discretion given the district court in disparate treatment
cases under the "clearly erroneous" standard74 and found that plaintiff
failed to demonstrate that he was qualified to be retained beyond the
probationary period.7 The district court also discredited plaintiff's testi-
mony that he did not receive the same training and supervision during his
probationary period as other employees, thus negating plaintiff's attempt
to rebut defendant's explanation of his dismissal as pretextual.7 6

The Eleventh Circuit used the McDonnell Douglas standard in a some-
what different analysis in Rollins v. State of Florida Department of Law
Enforcement.77 Plaintiff in Rollins argued that she was denied promo-
tional opportunities because of her race. Even though plaintiff had estab-
lished a prima facie violation of Title VII, the district court held that
defendant had successfully rebutted plaintiff's claim by presenting a non-
discriminatory reason for denying her request for promotion.7' Defendant
based its denial for promotion on the fact that plaintiff had disrupted the
workplace by making repeated, extremely antagonistic, and often spuri-
ous claims of disparate treatment on the basis of her race.79 Plaintiff ar-
gued that defendant's reason for denying her promotion violated section
704(a) of the Civil Rights Act, which prohibits employers from retaliating
against employees who complain of racial discrimination"0 On appeal the
Eleventh Circuit found that plaintiff had gone too far in voicing her com-
plaints and thus had lost the protections of the Civil Rights Act as a re-
sult of her quarrelsome behavior and belief that every employment deci-
sion was racially motivated.01 Recognizing that the protections of section
704(a) extend to those who file formal, as well as informal complaints and
grievances, the Eleventh Circuit noted that the protections afforded by

72. Id. at 364.
73. Id.
74. Id. at 365 (citing Pullman Standard v. Swint, 456 U.S. 273, 285-90 (1982)).
75. Id.
76. Id.
77. 868 F.2d 397 (11th Cir. 1989).
78. Id. at 398.
79. Id. at 399.
80. Section 704(a) as codified at 42 U.S.C. § 2000e-3(a) (1982) provides, in pertinent

part, as follows:
It shall be an unlawful employment practice for an employer to discriminate
against any of his employees or applicants for employment ... because he has
opposed any practice made an unlawful employment practice by this subchapter,
or because he has made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this subchapter.

81. 88 F.2d at 401.
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the Civil Rights Act are not absolute.8 2 In order to qualify for the protec-
tions afforded by section 704(a),'the employee must express her opposi-
tion for alleged discriminatory actions in a reasonable manner; a determi-
nation regarding reasonableness is to be made on a case-by-case basis.83
Should the employee's conduct fall outside of the protections of the stat-
ute, such conduct may be considered an independent, nondiscriminatory
basis for denial of advancement."

An employee's insubordination and refusal to perform job responsibili-
ties served as the basis for the Eleventh Circuit's reversal in Hawkins v.
Ceco Corp.86 In Hawkins plaintiff had been hired as an unskilled helper.
After plaintiff refused to operate equipment he considered unsafe, he was
sent home, and a white employee performed his duties for two weeks.8 6
The next employee hired as an unskilled helper, to fill the vacancy cre-
ated by plaintiff's termination, was black.87 Following a nonjury trial, the
district court found that defendant had a history of discriminating
against black employees and that plaintiff's dismissal was racially moti-
vated.88 Utilizing the prima facie standard enunciated in Marks v.
Prattco,89 the district court determined that plaintiff was a member of a
protected class, was qualified for the position, was fired, and was replaced
by an individual outside the protected class." On appeal, the Eleventh
Circuit reversed, finding that the new employee who had actually re-
placed plaintiff was a member of plaintiff's own class of protected per-
sons.8 1 The burden in such an instance rests on plaintiff to establish that
the purported replacement actually performed plaintiff's duties. Accord-
ingly, plaintiff failed to establish a prima facie case.92 The Eleventh Cir-
cuit also recognized that plaintiff could have established his prima facie
case by showing that his employer discharged him for misconduct nearly
identical to that engaged in by an employee outside the protected class
who was retained by the employer." In that instance the discriminatory
application of disciplinary rules makes it unnecessary to show that plain-

82. Id.
83. Id.
84. Id.
85. 883 F.2d 977 (11th Cir. 1989).
86. Id. at 979.
87. Id. at 980.
88. Id.
89. 607 F.2d 1153 (5th Cir. 1979).
90. 883 F.2d at 982.
91. Id.
92. Id. (citing Jones v. Western Geophysical Co., 669 F.2d 280 (5th Cir. 1982)).
93. Id.
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tiff was replaced by a nonminority.94 The court also acknowledged that
plaintiff could have established a prima facie case by presenting statisti-
cal proof of a pattern of discrimination." Plaintiff had failed to present
sufficient evidence by either of these methods to establish his claim of
racial discrimination."

In United States Postal Service Board of Governors v. Aikens,7 the
Supreme Court established that when a case is fully tried on its merits,
the concern no longer focuses on whether plaintiff established a prima
facie case. 8 Instead, the lower court may proceed directly to the ultimate
question of intentional discrimination." The Eleventh Circuit applied the
Aikens standard this past survey period in Woody v. St. Clair County
Commission.'"0 In Woody the district court avoided any determination of
the prima facie case and instead entered findings of fact on the ultimate
issue of intentional discrimination.101 Defendant articulated three reasons
for its refusal to hire plaintiff.102 First, the probate judge for whom plain-
tiff would have worked stated that plaintiff was not the best qualified
individual for the job. 03 Second, the district court found as credible, and
not contradictory, the judge's view that plaintiff was overqualified for the
position.' ° 4 Third, that because of those qualifications, plaintiff would
probably leave the job sooner than would other applicants.'"5 Because de-
fendant met its burden of production, the Eleventh Circuit affirmed the
district court's determination that the applicant failed to establish inten-
tional discrimination in violation of Title VII.' °

In Hill v. Seaboard Coast Line Railroad,107 the court of appeals upheld
the district court's finding, that only one of the five black railroad carmen
suing under Title VII had established unlawful discrimination by demon-
strating that a less qualified white employee was promoted over him. 08

94. Id. at 984 (citing Nix v. WLCY Radio/Rahall Communications, 783 F.2d 1181, 1185
(11th' Cir. 1984)).

95. Id. at 984 (citing Cockrham v. South Cent. Bell Tel. Co., 695 F.2d 143, 145 (5th Cir.
1983)).

96. Id. at 985 (citing Castle v. Sangamo Weston, Inc., 837 F.2d 1550, 1558 (11th Cir.
1988)).

97. 460 U.S. 711 (1983).
98. Id. at 713-14.
99. Id.

100. 885 F.2d 1557 (11th Cir. 1989).
101. Id. at 1560.
102. Id. at 1561.
103. Id.
104. Id.
105. Id.
106. Id. at 1563.
107. 885 F.2d 804 (11th Cir. 1989).
108. Id. at 808.
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With respect to the remaining four railroad carmen, the Eleventh Circuit
affirmed the district court's finding that they had failed to satisfy the
second prong of the McDonnell-Douglas test: that they were qualified for
the position sought.109 The district court improperly considered the four
plaintiffs' arguments that the use of subjective qualifications required by
the employer in determining whether they were qualified for the position
(intelligence and communication skills), an argument which had found
support in other circuits. 110 While the Eleventh Circuit views the use of
subjective factors in employment decisions with suspicion,"' the court re-
fused to hold that plaintiff must satisfy only the employer's subjective
criteria in order to establish the qualifications prong of a prima facie
case.1

12

The district court, however, erroneously applied the incorrect standard
with regard to the fifth railroad carman who, by meeting the objective
and subjective criteria, was qualified for promotion.'1 According to the
Eleventh Circuit, plaintiff need not show that his qualifications exceeded
those of the nonminority employees chosen.' 1' Plaintiff instead may es-
tablish his prima facie case even if he shows his qualifications to be equal
to those of the nonminority employees selected.115 The fifth plaintiff,
however, enjoyed a hollow victory, since the district court found that the
four white employees promoted over plaintiff were more qualified. While
plaintiff might prevail in establishing his prima facie case, the selection of
the most qualified candidates for a vacancy is a legitimate business justi-
fication that plaintiff could not overcome, thus rendering remand futile."1

The Eleventh Circuit utilized the disparate treatment analysis in two
sex discrimination actions brought under Title VII this survey period. In
Moore v. Alabama State University,'17 the Eleventh Circuit reversed the
district court's finding that female plaintiff's removal from her position as
special assistant to the president was impermissibly based on sex.1 8 As in
Woody v. St. Clair County Commission,119 the district court proceeded

0

109. Id.
110. Id. (citing Burrus v. United Tel. Co. of Kan., 683 F.2d 339, 342 (10th Cir.), cert.

denied, 459 U.S. 1071 (1982); Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337, 1344-45
(9th Cir. 1981), cert. denied, 459 U.S. 823 (1982)).

111. Id. at 809.
112. Id.
113. Id.
114. Id. at 809-10 (citing Perryman v. Johnson Prods. Co., 698 F.2d 1138, 1142 n.7 (11th

Cir. 1983)),.
115. Id.
116. Id. at 810.
117. 864 F.2d 103 (11th Cir. 1989).
118. Id. at 104-05.
119. 885 F.2d 1557 (11th Cir. 1989).
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directly to the ultimate question of intentional discrimination at the close
of the bench trial.12 0 Plaintiff was the only person ever to have held the
position of special assistant to the state university president. Thus, when
the position was eliminated, plaintiff was not replaced by either a male or
a female.121 In reversing the district court, the Eleventh Circuit deter-
mined that plaintiff could not show that nonprotected class members
were treated any differently than was plaintiff since she was the only per-
son ever to have held the position. 2 In the absence of any showing of sex
discrimination against plaintiff, the court reversed the judgment.2 8

The Eleventh Circuit upheld a finding of direct evidence of discrimina-
tion in Sennello v. Reserve Life Insurance Co.124 The court did not see as
facially gender neutral the management's comparison of women in super-
visory positions to "Jews and Niggers" since they hire their own.126 De-
fendant could not carry its burden of demonstrating plaintiff's demotion
and ultimate termination would have occurred in the absence of the dis-
criminatory animus."2'

Sexual Harassment Cases. The Eleventh Circuit decided one case
during the survey period addressing sexual harassment. In Steele v. Off-
shore Shipbuilding, Inc.,1 27 two female employees of a subsidiary corpora-
tion sued the subsidiary, its parent corporation, and an officer of the sub-
sidiary, alleging constructive discharge as a result of the officer's sexual
harassment in violation of Title VII.1' 8 Until defendant officer's arrival at
the subsidiary's Florida facility, employees enjoyed substantial discretion
and freedom.129 The company hired defendant supervisor to reduce over-
head costs, and through his more strict management style, defendant su-
pervisor curtailed employee freedom and increased their accountability.13 0

Despite his stricter approach, the offending supervisor nonetheless did
find time to engage in sexually oriented joking with employees, and actu-
ally requested sexual favors from the two plaintiffs.31 The district court,
however, found that the supervisor never had any intent to carry out his

120. 864 F.2d at 105 (citing Carmichael v. Birmingham Saw Works, 783 F.2d 1126, 1129
(11th Cir. 1984)).

121. Id.
122. Id.
123. Id. at 106.
124. 872 F.2d 393 (11th Cir. 1989).
125. Id. at 395.
126. Id. at 395-96.
127. 867 F.2d 1311 (11th Cir. 1989).
128. Id. at 1314.
129. Id. at 1313.
130. Id.
131. Id.

19901 1315



MERCER LAW REVIEW

suggestions of sex."'2 Although plaintiffs also engaged in similar sexually
oriented joking at the same time, they kept detailed notes of the supervi-
sor's offensive comments.13' When plaintiffs reported the supervisor to
the parent corporation, he received a reprimand and thereafter, as found
by the district court, no further harassment occurred."' The female em-
ployees, however, quit and in the subsequent suit alleged sexual harass-
ment and constructive discharge under Title VII.185 Plaintiffs argued that
the supervisor's conduct created a hostile work environment and that the
stricter working conditions constituted quid pro quo sexual harass-
ment.'" The Eleventh Circuit agreed with the district court's finding that
the supervisor's actions constituted only hostile environment sexual har-
assment, relying on the Supreme Court's decision in Meritor Savings
Bank v. Vinson. 1 7 Changes in management style were not a quid pro quo
for sexual favors.138 The court, therefore, could only hold defendant cor-
poration liable for the harassing conduct of a supervisory employee under
the theory of respondeat superior, that is, for situations in which corpo-
rate defendant knew or should have known of the harassment and failed
to take prompt remedial action against the supervisor.18' Once it became
aware of the supervisor's harassment, the corporate employer took
prompt remedial action that insulated the corporation from liability. Of
particular significance, according to the court, was that no further harass-
ment occurred after the corporation reprimanded the supervisor. 14 0 Plain-
tiffs argued that the supervisor, as an "employer" under Title VII, ren-
dered corporate defendant strictly liable for his conduct, citing Eleventh
Circuit precedent. The court distinguished these actions, Sparks v. Pilot
Freight Carriers, Inc. ' and Huddleston v. Roger Dean Chevrolet, Inc.,4

from plaintiffs' claims in Steele on the basis that both Sparks and Hud-
dleston dealt with hostile environment and quid pro quo sexual harass-
ment.14' In Steele, the supervisor's harassment did not relate to his su-
pervisory authority, and, accordingly, the court found his conduct to
constitute only hostile environment sexual harassment.144 The court also

132. Id.
133. Id.
134. Id. at 1313-14.
135. Id.
136. Id. at 1315-16.
137. 477 U.S. 57 (1986).
138. 867 F.2d at 1316.
139. Id.
140. Id.
141. 830 F.2d 1554 (11th Cir. 1987).
142. 845 F.2d 900 (11th Cir. 1988).
143. 867 F.2d at 1316.
144. Id. at 1317.
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affirmed the district court's holding that the corporate employer did not
constructively discharge the two plaintiffs, finding that their working con-
ditions had not been so intolerable that the conditions would have com-
pelled a reasonable person in their position to resign.14 5 Again, the district
court's decision hinged in significant part on its finding that the supervi-
sor's harassment immediately ceased following his reprimand. " "

A plaintiff's claim of retaliation for having protested against alleged
sexual discrimination was before the Eleventh Circuit in Tipton v. Cana-
dian Imperial Bank of Commerce.147 Defendant terminated plaintiff, the
first female bank manager of defendant's Atlanta branch, because of her
abusive and disrespectful conduct toward her supervisor. 18 Just before
her dismissal, while voicing .her criticism of management, plaintiff also
opined that she believed her treatment to have been discriminatorily mo-
tivated. The district court rejected plaintiff's claims that defendant ter-
minated her in retaliation for her opposition to alleged sex discrimina-
tion.1 4 9  Recognizing that Title VII prohibits an employer from
discriminating against an employee who has in reasonably good faith op-
posed what she believes to be unlawful discrimination,""0 the court af-
firmed the finding of the district court that defendant discharged plaintiff
because of her insubordination, challenges to authority, and unwillingness
to accept and abide by legitimate nondiscriminatory management deci-
sions.9 Plaintiff's oblique reference to discrimination two days before
her termination failed to persuade the district court or the Eleventh Cir-
cuit that sex, rather than plaintiff's abusive and disrespectful manner,
was the reason for her termination. "

B. Affirmative Action and Consent Decrees

Consent decrees incorporating affirmative action hiring and promotion
plans have become a staple of the remedies district courts have fashioned
in Title VII litigation. Since litigation producing the consent decree is
generally between the protected group and the employer, nonprotected
employee groups are normally not parties to the decree. As a conse-
quence, one group's affirmative action is another group's reverse discrimi-
nation. In Martin v. Wilks,' 8 the Supreme Court in a five to four deci-

145. Id. at 1317-18.
146. Id. at 1317.
147. 872 F.2d 1491, 1492 (11th Cir. 1989).
148. Id. at 1492-94.
149. Id. at 1494.
150. Id. (citing 42 U.S.C. § 2000e-3(a) (1982)).
151. Id. at 1495.
152. Id.
153. 109 S. Ct. 2180 (1989).
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sion ruled that whites may bring reverse discrimination claims against
previously approved affirmative action plans. 54 Writing for the majority,
Justice Rehnquist stated that white firefighters who took no part in the
original case establishing the affirmative action plan deserved their day in
court to prove they were victims of reverse discrimination.155 The ques-
tion before the Court in Martin was whether the white group, which was
aware of the consent decree litigation but chose not to intervene, could
collaterally challenge the validity of the eventual decree by an indepen-
dent Title VII suit claiming that the application of the decree was dis-
criminatory as to them.'" In 1974 the NAACP and several black individ-
uals filed an action against the City of Birmingham and the Jefferson
County Personnel Board, 57 in which they alleged that the city and the
board had engaged in racially discriminatory hiring and promotion prac-
tices in violation of Title VII.'" In approving the decree that established
a remedial program for the hiring and promotion of blacks within the
department, the district court held a fairness hearing at which individuals
could voice their opinions of the proposed decree." Thereafter, a group
of white firemen filed a complaint against the city and the board, com-
plaining that the decree unfairly discriminated against them because of
their color, while the city and board were promoting less qualified black
men.' 0 Although the board and the city conceded that they based the
employment decision on race, they argued, and the district court agreed,
that the consent decree required the promotional decisions, and, there-
fore, the decisions were not illegal racial discrimination.'' The court of
appeals, however, reversed, holding that the white employees not parties
to the original consent decree could voice their independent claims of un-
lawful discrimination via Title VII litigation.'" The rights of third parties
to have their interests represented could not be trampled upon by such
voluntary affirmative action plans.

With Justice Kennedy as the deciding fifth vote, the Supreme Court
upheld the court of appeals' decision, stating that judgments cannot bind
individuals when they are not parties to the litigation. 163 While a judg-
ment or decree resolves the issues among those parties to the lawsuit, it

154. Id. at 2182-84.
155. Id.
156. Id.
157. Id. at 2183.
158. Id.
159. Id.
160. Id.
161. Id. at 2183-84.
162. Id. at 2184.
163. Id.
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does not extend to the rights of strangers to those specific proceedings.'"
Under rule 19(a) of the Federal Rules of Civil Procedure, a third party
must be joined as an intervenor when a judgment made without him may
leave persons already parties subject to the risk of incurring inconsistent
obligations or may impede that party's ability to protect his interest. 66

Party or intervenor status would allow a direct challenge to the consent
decree, but according to the majority of the court of appeals, 1" failure to
intervene would preclude collateral attack. Lower courts reasoned that
such collateral attacks were impermissible on the ground that they would
discourage voluntary settlement of discrimination claims, a process Con-
gress encouraged. By choosing not to intervene despite having knowledge
of the litigation, white groups should be estopped from attacking the de-
cree after it has been entered. The Supreme Court, however, remanded
the case to the district court to decide the reverse discrimination allega-
tion and ruled that the action of joining the white firefighters to the de-
cree is through their day in court."7

Plaintiffs challenged affirmative action plans in two cases before the
Eleventh Circuit during the survey period. In Liao v. Tennessee Valley
Authority,'" the Eleventh Circuit reversed the district court's determina-
tion that an employer's violation of a voluntarily adopted affirmative ac-
tion plan automatically violates the prohibition of Title VII.1' 9 In Liao,
defendant had adopted an affirmative action plan targeting recruitment
and promotion goals. The plan provided no provisions governing a reduc-
tion in force. Because of budget cuts and the resulting reduction in staff
size, defendant discharged plaintiff who had the least seniority in her di-
vision. " Relying on Eleventh Circuit precedent,' 7' the court reversed the
district court's determination, which had treated a violation of the affirm-
ative action plan as a per se violation of Title VII.17 2 Voluntary affirma-
tive action plans are to address a gradual improvement in the representa-
tion of minorities and women in the work place, with moderate and
flexible goals. Such plans could not, consistent with Title VII, order em-
ployers to give protected individuals preferential treatment in every

164. Id.
165. FED. R. Civ. P. 19(a).
166. 109 S. Ct. at 2185.
167. Id. at 2188.
168. 867 F.2d 1366 (11th Cir. 1989).
169. Id. at 1367.
170. Id. at 1367-68.
171. Id. at 1368-69 (citing Johnson v. Transportation Agency, 480 U.S. 616 (1987); Fer-

guson v. Veterans Admin., 723 F.2d 871 (11th Cir.), cert. denied sub nom. Ferguson v. Wal-
ters, 469 U.S. 1072 (1984)).

172. Id. at 1368-70.
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case.' 7 3 As a consequence, plaintiff could not use defendant's failure to
give a preference in its decision to dismiss plaintiff as support for an alle-
gation of discrimination. 1 '

In Mann v. City of Albany, " a white applicant whom the city denied a
position challenged a 1976 consent decree entered into between former,
present, and future black employees and the City of Albany.1' The city
maintained a number of jobs occupied by single officeholders. In order to
attain its hiring goal, the city formulated a policy for filling such single
incumbent positions by granting qualified applicants in a protected group
an absolute preference over any qualified applicant from the incumbent's
racial group.177 The district court concluded that defendant city had ade-
quately represented the interests of the white plaintiff in the original ac-
tion and, therefore, held plaintiff to be a privy of the city. 7s Thus, the
doctrine of res judicata barred plaintiff's claims.' 7 ' The district court had
also denied defendant city's motion to compel joinder of plaintiff class as
a party defendant under rule 19(a).150 On appeal the Eleventh Circuit
found the district court had abused its discretion in denying the city's
motion and on remand ordered the district court to consider again
whether the action could proceed without subjecting defendant city to a
substantial risk of incurring double, multiple, or otherwise inconsistent
obligations with respect to its duties under the consent decree.", The
Eleventh Circuit also found that the personal interests of plaintiff in
seeking the employment in question differed from the interests defended
by the city in the prior decree.18' The Eleventh Circuit further vacated
for reconsideration the district court's decision that plaintiff had failed to
state a claim of reverse discrimination, in light of the applicability of the
Supreme Court's decision in City of Richmond v. J.A. Croson Co.,"3s in
which the Court invalidated a minority set-aside program for awarding
public contracts entered into by the City of Richmond."'

173. Id. at 1369 (citing Johnson, 480 U.S. at 642).
174. Id.
175. 883 F.2d 999 (11th Cir. 1989).
176. Id. at 1000.
177. Id. at 1001-02.
178. Id. at 1003.
179. Id.
180. Id. at 1002.
181. Id. at 1003.
182. Id. at 1004.
183. 109 S. Ct. 706 (1989).
184. 883 F.2d at 1005.
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C. Procedural Matters

Plaintiff employees suffered another setback at the hands of the Su-
preme Court this past survey period with regard to the issue of timeli-
ness. In Lorance v. AT&T Technologies,'" the issue presented was
whether the plaintiff class had filed its charge of discrimination with the
EEOC within the required statutory period, either 180 days or 300 days if
a state or local agency had jurisdiction. 180 In the 1970s women had begun
to move into "tester" positions traditionally held by males at defendant
company. Prior to 1979 competitive seniority under the collective bar-
gaining agreement was plant wide, that is, seniority was based upon how
long the employee worked at the facility, regardless of position held. 8 7

Then in 1979 the parties modified the bargaining agreement allowing
competitive seniority to be based on the length of time the company had
employed the employee in a particular classification, a move which pro-
tected the competitive status of males already in those positions.18 Be-
cause of the low classification seniority of plaintiff female testers, defend-
ant company demoted them in 1982 from tester jobs which they would
have retained -had plant seniority applied. Plaintiffs challenged the dis-
criminatory consequences of the provision in the ensuing lawsuit.'8 ' The
issue before the Supreme Court was whether the filing period for plain-
tiffs' charge with the EEOC began to run from the date of the modifica-
tion of the agreement in 1979 or from the date of their demotion in 1982.
According to the Supreme -Court, the lower court properly dismissed
plaintiffs' complaint since the triggering event was the 1979 modification,
which became immune from challenge 180 or 300 days later."90 The Su-
preme Court held that a seniority system which is nondiscriminatory in
form and application, even if adopted with an unlawful discriminatory
motive, cannot be opened to challenge years after its adoption. Ruling
otherwise could potentially result in the unsettling legacy of allowing a
plaintiff employee to challenge any adverse employment decision, even in
the year 2000, if the employee could attribute such a decision in any man-
ner to the 1979 modification to the seniority agreement. 9'

185. 109 S. Ct. 2261 (1989).
186. Id. at 2264. The Court noted the following:

"Section 706e(e) of Title VII of the Civil Rights Act of 1964 ... as amended, piovides that
'[a] charge ... shall be filed (with the EEOC] within [the applicable time period] after the
alleged unlawful employment practice occurred.'" 109 S. Ct. at 2264 (citing 42 U.S.C. §
2000e-5(e) (1982)).

187. 109 S. Ct. at 2263.
188. Id.
189. Id.
190. Id. at 2265.
191. Id. at 2268-69.
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The parties called upon the Eleventh Circuit to resolve an issue of first
impression in Griffin v. Air Products & Chemicals, Inc."' Three hundred
days after her discharge from defendant corporation, plaintiff brought
charges with the Florida Commission on Human Relations (the "FCHR")
and the EEOC, alleging discrimination on the basis of handicap *(a state
claim) and sex (a state and federal claim).193 The EEOC's Miami Division
and the FCHR maintained a work sharing agreement for overlapping
charges, in which the FCHR waived exclusive jurisdiction over charges
filed more than 180 days after the last alleged act of discrimination.
Plaintiff filed her charges 300 days after defendant fired her. On day 313
the EEOC referred the charges to the FCHR for sixty days. The FCHR
returned plaintiffs charges to the EEOC, with an explanation that plain-
tiff had failed to file a timely charge. The district court ruled that plain-
tiff had filed her charges with the EEOC on day 373, sixty days after the
referral by the EEOC to the FCHR.1" The Eleventh Circuit concluded
that the work share agreement between the EEOC and FCHR created an
instantaneous "constructive termination," 1 5 and, thus, the district court's
finding that plaintiff had filed her charges in a timely manner was not an
abuse of its discretion.'" In reaching its determination, the Eleventh Cir-
cuit relied upon three factors. First, the court looked on EEOC regula-
tions in reaching the conclusion that under the work share agreement, the
FCHR had waived the right to process the plaintiff's claim exclusively.197

Plaintiff's claims, therefore, were deemed to be filed under the regulation
with the EEOC on the date of such waiver.1"8 As a second basis for its
decision, the court held that ruling otherwise would create a 240 day time
limit for the filing of a charge with the state agency, in contravention of
Congress's creation of the 300 day time limit.9° Finally, the court found

192. 883 F.2d 940 (11th Cir, 1989).
193. Id. at 941.
194. Id.
195. Id. at 943.
196. Id.
197. Id. at 943-44. The court cited the following:

.When a charge is initially presented to a 706 Agency and the charging party re-
quest that the charge be presented to the Commission, the charge will be deemed
to be filed with the Commission upon expiration of 60 (or wh6[n] appropriate 120)
days after a written and signed statement of facts upon which the charge is based
was sent to the 706 Agency by registered mail or was otherwise received by the
706 Agency, or upon termination of 706 Agency proceedings, or upon waiver of the
706 Agency's right to exclusively process [sic] the charge, whichever is earliest.
Such filing is timely if effected within 300 days from the date of the alleged
violation.

Id. at 944 (citing 29 C.F.R. § 1601.13(b)(1) (1987)).
198. Id.
199, Id. at 944-45.
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that the work share agreement itself waived exclusive jurisdiction of the
FCHR regarding charges the EEOC or FCHR initially received more than
180 days after the date of the last alleged act of discrimination, which the
district court correctly found to be defendant's firing of plaintiff.200

In Washington v. Ball,201 the Eleventh Circuit found a pro se federal
employee's Title VII complaint of discrimination and retaliation equita-
bly tolled because the District of Columbia district court had misled
plaintiff. 42 U.S.C. § 2000e-162

*
2 requires a federal employee to bring a

civil action against the United States for alleged Title VII violations
within thirty days of the employee's receipt of notice of final agency ac-
tion. The Eleventh Circuit held that the thirty day limitation is similar to
a statute of limitations and, thus, subject to equitable tolling.203 Plaintiff
had filed a request for an extension of time prior to the expiration of the
thirty day period, but the clerk of the district court for the District of
Columbia misled plaintiff with regard to filing instructions.", After the
statutory period had run, the clerk informed plaintiff that he should pro-
ceed to file his complaint and then request to amend it205. Under these
particular facts, the Eleventh Circuit held that the statute should be
tolled.206

II. REMEDIES-TITLE VII

A. Attorney Fees

The right to attorney fees against the failed challenge of intervenors
was at issue before the Supreme Court this past survey period in Inde-
pendent Federation of Flight Attendants v. Zipes.207 In this lengthy liti-
gation, which began in 1970 and included one previous appearance before
the Supreme Court in Zipes v. Trans World Airlines, Inc.,208 female flight
attendants brought suit against defendant's policy of dismissing flight at-
tendants who became mothers, arguing that the policy constituted sex

200. Id. at 945. The FCHR-EEOC work share agreement provided in pertinent part that:
"The Florida Commission hereby waives its right to exclusively process [sic] the following
charges: ... (c) charges initially received by the EEOC or the Florida Commission more
than 180 days after the date of the last alleged discrimination." Id.

201. 890 F.2d 413 (11th Cir. 1989).
202. 42 U.S.C. § 2000e-16(c) (1982).
203. 890 F.2d at 414 (citing Bates v. Tennessee Valley Auth., 851 F.2d 1366, 1368 (11th

Cir. 1988)).
204. Id. at 415.
205. Id.
206. Id.
207. 109 S. Ct. 2732 (1989).
208. 455 U.S. 385 (1982).
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discrimination in violation of Title VII.20
9 Plaintiffs ultimately reached a

settlement agreement with defendant in which the airline agreed to credit
class members with full company and union competitive seniority.210 The
intervenor, the collective bargaining agent for TWA flight attendants,
challenged this agreement, arguing that this conferral of seniority would
adversely affect incumbent flight attendants."' The intervenor argued
that the court lacked jurisdiction to award equitable relief for those class
members whose claims had been time barred, and, in addition, argued
that the terms of the settlement would violate the collective bargaining
agreement between the intervenor's members and the airline. The district
court granted petitioner's intervention but approved the settlement in all
aspects, thus rejecting petitioner's two objections.'12 The district court
then awarded attorney fees against the intervenor under section 706(k) of
Title VII, and the court of appeals affirmed.213 On appeal the Supreme
Court reversed, holding that the district court may grant an award of at-
torney fees under Title VII against those who seek to intervene in a Title
VII action only when the court determines that the intervenor's action
was frivolous, unreasonable, or without foundation.'14 Rejecting th6 dis-
trict court's determination that those who intervene in a Title VII suit
are presumptively liable for attorney fees, the Supreme Court recognized
that holding otherwise would be to encourage interested parties to await
the ultimate decision and then to attack the remedial scheme collaterally.
On remand the Supreme Court instructed the lower court to inquire
whether the intervention was a good faith effort to protect legal rights or
frivolous, unreasonable, and without foundation. 1

In Lattimore v. Oman Construction,"11 the district court granted an en-
hancement of 68.4% of the lodestar request for attorney fees after it en-
tered judgment for plaintiff employee. On the case's first sojourn before
the Eleventh Circuit, the court found an enhancement of attorney fees
based on the contingent nature of the representation as improper since
counsel did not achieve exceptional results.217 A year later, the Eleventh
Circuit, sitting en banc, vacated its earlier decision and remanded to the

209. 109 S. Ct, at 2733.
210. Id. at 2733-34.
211. Id. at 2734.
212. Id.
213. Id. Section 706(k) of the Civil Rights Act of 1964 provides in relevant part that a

court, "in its discretion, may allow the prevailing party, other than the [Equal Employment
Opportunity] Commission or the United States, a reasonable attorney's fee as part of the
costs . . " 42 U.S.C. § 2000e-5(k) (1982).

214, 109 S. Ct. at 2739.
215. Id. at 2738-39.
216. 868 F.2d 437 (11th Cir. 1989).
217. Id. at 438.
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district court 18 for a further evidentiary hearing, in light of the interven-
ing Supreme Court decision in Pennsylvania v. Delaware Valley Citizens'
Council for Clean Air ("Delaware Valley II").219 On remand the district
court granted a 100% enhancement of the recalculated lodestar amount,
including fees incurred as a result of appeal 220 On appeal for the third
time, the Eleventh Circuit determined that defendant had admitted some
enhancement was proper under the Delaware Valley II standard and,
therefore, was challenging the degree, but not the fact of enhancement.2 "
Under the standard established in Delaware Valley II, an enhancement
of an attorney fee award based on contingency must meet two require-
ments .222 First, enhancement is inappropriate unless the prevailing party
can establish that without an adjustment, the party would have faced
substantial difficulties in finding counsel in the local or other relevant
market.228 Further, the prevailing party must also establish that compen-
sation for the contingency is based on the difference in market treatment
of contingency cases as a class, rather than as assessment of the riskiness
of any particular case.224 Deferring to the extremely circumscribed stan-
dard of review accorded to the district court's fact finding in a fee award
action,2 5 the Eleventh Circuit affirmed with some reservation the 100%
enhancement award. 26

Finding that the district court order did not allow meaningful review,
the Eleventh Circuit in Steele v. Offshore Shipbuilding, Inc.,22 remanded
the action to the lower court to calculate reasonable attorney fees in ac-
cordance with the standard set forth in Norman v. Housing Authority.'"
In Steele, the court reduced the prevailing party's request for attorney
fees, because of the nature of the case and the evidence of the amount of
time plaintiffs expended had not been reasonable.2 9 After the district
court entered its order, the Eleventh Circuit decided Norman, which
holds that if a court is to disallow hours, it must explain why such hours
are being disallowed and show why an award of those hours would have

218. Id.
219. 483 U.S. 711 (1987).
220. 868 F.2d at 438.
221. Id. at 438-39.
222. Id. at 439.
223. Id. (citing Delaware Valley II, 483 U.S. at 735).
224. Id. (citing Delaware Valley II, 483 U.S. at 730-31).
225. Id. at 440 (citing City of Riverside v. Rivera, 477 U.S. 561 (1986)).
226. Id.
227. 867 F.2d 1311 (11th Cir. 1989).
228. 836 F.2d 1292 (11th Cir. 1988).
229. 867 F.2d at 1318.
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been improper. The Eleventh Circuit remanded the case to the district
court to enter an order that would allow such meaningful review.230

B. Backpay

In Welborn v. Reynolds Metal Co., 2"1 the parties called upon the Elev-
enth Circuit to determine a claim for backpay."' In the first appeal of the
case, the Eleventh Circuit reversed the district court's finding that de-
fendant had not unlawfully discriminated on the basis of sex against
plaintiff. On remand, the district court entered judgment in favor of
plaintiff, awarding her one dollar in nominal damages, ordering that she
be rehired, but restricting her to the pay scale, benefits, and seniority of
the least senior male whom the company had hired in her place.2 33 The
district court relied solely on the record produced in the original trial in
fashioning this remedy.'8 ' On the second appeal, the Eleventh Circuit
held that the district court should have held instead an evidentiary hear-
ing to allow plaintiff to prove her posttrial backpay damages.2" Citing the
general rule that employees are entitled to backpay from the date of the
adverse employment action until their reinstatement, 2" 6 the Eleventh Cir-
cuit held that the district court should have granted the employee's mo-
tion for discovery in order to allow her to establish damages back to the
original trial date.2 7

III. AGE DISCRIMINATION IN EMPLOYMENT ACT

A. Liability-Burden of Proof

Similar to calendar year 1988, the United States Supreme Court and
the Eleventh Circuit in this survey period considered a large number of
age discrimination cases covering a wide range of interesting issues. Dur-
ing the survey period four Eleventh Circuit cases considered the burden
of proof under the Age Discrimination in Employment Act ("ADEA").2'

230. Id.
231. 868 F.2d 389 (11th Cir. 1989).
232. Id. at 390.
233. Id.
234. Id.
235. Id.
236. Id. at 391.
237. Id.
238. Pub. L. No. 90-202, 81 Stat. 602 (codified as amended at 29 U.S.C. §§ 621-634

(1988)).
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In Stamey v. Southern Bell Telephone & Telegraph Co.,2 9 the Elev-
enth Circuit was confronted with issues of whether defendant had con-
structively discharged plaintiff and denied her a promotion and whether
defendant had retaliated against plaintiff for filing charges of discrimina-
tion. At the age of eighteen plaintiff began her employment as a long-
distance operator.240 Between the time of her date of hire and termination
thirty-eighty years later, she held various positions, including PBX opera-
tor and service advisor.2 1 At trial plaintiff presented evidence that almost
every PBX operator over the age of forty, including herself, was excluded
from the managerial position of chief service advisor, a position providing
more job security. Plaintiff contended that she had repeatedly requested
a promotion to this managerial slot and that she was never given the op-
portunity to train for the promotion.242 When Southern Bell decided to
eliminate plaintiff's position of service advisor, it offered plaintiff the op-
tion of transferring to any equal or lower paying job, but not the job of
chief service advisor.

.Plaintiff filed charges of age discrimination with the EEOC as a result
of the company's announcement of the cut back. Southern Bell then re-
considered its decision with respect to plaintiff and announced that it had
reassessed its needs and determined that it needed one service advisor
and that plaintiff would be it. On her first day back at work, the company
presented her with a form for her to sign signifying her withdrawal of her
EEOC charges. Six months later, the company informed plaintiff that it
was eliminating her position. It offered plaintiff early retirement or a
transfer to another unspecified, lower paying job. Before plaintiff decided
what she would do, two of her supervisors entered her office and re-
quested that she turn over her keys. In addition, a company employee
called her at home to ask her to complete her retirement papers, despite
the fact that plaintiff had not yet made a decision regarding whether to
accept the lower paying job or to retire. Further, she found that her office
and work had been assigned to a chief service supervisor. Plaintiff signed
her retirement papers, indicating that she was retiring because she had
received no job offer and had been replaced by a management person.
She then filed a second complaint with the EEOC, charging that South-
ern Bell discriminated against her because of her age and that the com-
pany retaliated against her for filing her first complaint with the EEOC.
The district court directed a verdict for the company on the issue of
whether it had failed to promote her to chief service advisor because of

239. 859 F.2d 855 (11th Cir. 1988). This decision is included in this Article since it was
reported too late to be included in last year's Article.

240. Id. at 857.
241. Id. at 857-58.
242. Id. at 858.
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her age.' s After a four-day trial, however, the jury determined that
Southern Bell had constructively discharged plaintiff because of her age
by eliminating her position and that the company did this in retaliation
for her filing her first charge of discrimination with the EEOC.2"

On appeal, the Eleventh Circuit found that plaintiff had presented am-
ple evidence that Southern Bell had constructively discharged her. The
court stated that Southern Bell's failure to specify what job alternatives
to retirement plaintiff had and that the company's previous offer of only
lower paying positions were sufficient for the jury to determine that any
job it would offer plaintiff would be demeaning to any employee with
plaintiff's seniority."4s The court also found that Southern Bell used di-
rect coercion to force plaintiff to select retirement, based upon evidence
that plaintiff's supervisor demanded her office keys before she was able to
make her choice and evidence that Southern Bell hired a replacement to
work at her desk and to perform the same work that she performed
before she formally decided to retire .' The Eleventh Circuit also found
that plaintiff had presented ample evidence that she was qualified for
promotion to the managerial position of chief service advisor because of
her testimony that she had already been doing much of the same work as
chief service advisor and because of the testimony of a chief service advi-
sor who admitted under cross-examination that her "managerial" tasks
were actually clerical in nature, similar to those of plaintiff."4 Finally, the
court determined that Southern Bell had not rebutted the prima facie
case presented by plaintiff."s4 According to the Eleventh Circuit, plaintiff
had presented uncontroverted evidence that the older workers had not
been given management positions; instead, those positions were filled
principally by younger new hires."9' The court stated that the effect of
the company's restructuring violated a central teaching of the decisions in
ADEA cases that "an employer may not organize its workforce to expose
older employees to reductions while insulating younger employees."''0

The Eleventh Circuit also affirmed the jury's determination that South-
ern Bell retaliated against plaintiff for filing her first EEOC charge.'6

According to the court of appeals, it was "convenient" that the company
decided to continue to need only one service advisor shortly after plaintiff

243. Id.
244. Id. The district court also determined that Southern Bell had discriminated on the

basis of age in the way it paid chief service advisors versus younger service advisors. Id.
245. Id. at 859.
246. Id. at 860.
247. Id. at 861.
248. Id. at 862.
249. Id. at 861.
250. Id. at 862.
251. Id. at 863.
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filed her charge .2 Further, the very day that plaintiff returned to her
job, she was presented with pretyped forms to facilitate her withdrawal of
her EEOC charges. The timing of these actions, coupled with the com-
pany's decision to eliminate plaintiff's position less than a year after giv-
ing it to her, was enough to suggest strongly that the company had retali-
ated against plaintiff for her actions in filing her initial charges.'25

In Stanfield v. Answering Service, Inc.,'5 ' the Eleventh Circuit empha-
sized that statistical evidence regarding the employment of telephone op-
erators less than forty years of age by itself was insufficient to give rise to
the inference of discrimination.2" The court, however, affirmed the trial
court's denial of a directed verdict for defendant.2" The court reasoned
that plaintiff had produced evidence that she was a member of the pro-
tected group, that she was fired, and that during her sixteen years of em-
ployment, there were no complaints in her personnel file regarding the
quality of her work; therefore, the jury could have inferred that she was
qualified for her position.257 Additionally, the Eleventh Circuit found that
'plaintiff had established a prima facie case even though she had not
presented sufficient evidence to show that she had been replaced with a
person outside the protected group. 58 Citing its opinion in Pace v. South-
ern Railway System,25' the court emphasized that rigid application of the
McDonnell Douglas test s is not appropriate in age discrimination
cases.'' The court concluded that although the evidence of pretext was
thin, the jury could have determined that the company's evidence of its
termination of plaintiff for poor job performance was pretextual inas-
much as plaintiff had never received any verbal complaints about her
work habits, nor had she received any disciplinary reports in her file.'

In Paetz v. United States,ss 3 the Eleventh Circuit determined that the
age of the incumbent in an age discrimination action can play a signifi-
cant role in the determination of whether plaintiff can meet his ultimate
burden of proof by showing the employer's reason for adverse personnel

252. Id. at 862.
253. Id. at 862-63.
254. 867 F.2d 1290 (11th Cir. 1989).
255. Id. at 1293.
256. Id. at 1294.
257. Id. at 1293-94.
258. Id. at 1294.
259. 701 F.2d 1383 (11th Cir.), cert. denied, 464 U.S. 1018 (1983).
260. For a discussion of the McDonnell Douglas test, see supra text accompanying notes

55-126.
261. 867 F.2d at 1294.
262. Id.
263. 867 F.2d 1392 (11th Cir.), cert. denied, 110 S. Ct. 74 (1989).
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action is pretextual.' In Paetz the incumbent was older than plaintiff.
According to the court of appeals, such a fact "seriously undermines any
inference that the decision not to place the appellant in that position was
based upon an intent to discriminate because of age."' The Eleventh
Circuit further reasoned that logic supports an inference that no age dis-
crimination exists when a plaintiff is replaced by someone older.'"

In Verbraeken v. Westinghouse Electric Corp.,27 the Eleventh Circuit
applied the prima facie case burdens for a reduction in force case as set
forth in Williams v. General Motors Corp.'" and affirmed the jury's
award for plaintiff.20 Under the Fifth Circuit's standard in Williams a
plaintiff in a job-reduction action can establish a prima facie case by
showing: (1) that he was in a protected group and was adversely affected
by an employment decision; (2) that he was qualified to assume another
position at the time of his discharge or demotion; and (3) evidence by
which a fact finder might reasonably conclude that the employer intended
to discriminate in reaching the decision it reached.270

In Verbraeken, plaintiff, an employee in the renewal parts section of
Westinghouse Electric's power generation division headquarters in Or-
lando, Florida, lost his job following an economic down-turn and a reduc-
tion in work force.2 1 Although plaintiff retired pursuant to an advanced
retirement program rather than being laid off, he argued that his age was
a determinative factor in his layoff. Plaintiff, who was sixty-one at the
time of his retirement, presented evidence that he had received ratings of
satisfactory or better throughout his career at Westinghouse. 2 7  Further,
he testified that his knowledge of old machinery was valuable to the com-
pany and made him qualified for his former position. With respect to the
evaluation resulting in the company's decision to lay off plaintiff, plaintiff
offered as evidence testimony of one of the primary evaluators who gave
him a low score and admitted at trial that the evaluator had never per-
sonally observed plaintiff at work and had never reviewed his personnel
file.2 73 Further, plaintiff testified that one of the subordinate supervisors

264. 867 F.2d at 1393.
265. Id.
266. Id. (citing Palmer v. United States, 794 F.2d 534 (9th Cir. 1986)).
267. 881 F.2d 1041 (11th Cir. 1989).
268. 656 F.2d 120 (5th Cir. Unit B 1981), cert. denied, 455 U.S. 943 (1982).
269. 881 F.2d at 1048.
270. 656 F.2d at 129.
271. 881 F.2d at 1044.
272. Id. at 1046. At trial Westinghouse presented testimony from a former supervisor

that plaintiff had problems with customers. Additionally, on cross-examination another su-
pervisor admitted that plaintiff should have been considered at the bottom of the perform-
ance list of coworkers. Id. at 1046 n.3.

273. Id. at 1047.
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on whom the evaluator had allegedly relied for an evaluation of plaintiff
had never personally supervised plaintiff. Neither side presented evidence
regarding any other evaluating manager's basis of knowledge concerning
plaintiff's critical skills and work performance. Westinghouse presented
evidence that at the time its managers evaluated plaintiff, they did not
know what evaluation score would separate those employees to be re-
tained from those identified for layoff.217 Further, Westinghouse offered
evidence that other employees eligible for the early retirement program
received high management scores and were not identified for layoff.2 76 De-
spite this weak circumstantial evidence of age discrimination, the Elev-
enth Circuit emphasized that the court could not reweigh the evidence
and substitute its judgment for that of the jury.27

B. Defenses to Discrimination

Benefit Plan Exemption. Section 4(f)(2) of the ADEA2
7 provides a

defense to a claim of age discrimination if the employer can show that he
was observing the terms of a "bona fide employee benefit plan such as a
retirement, pension, or insurance plan, which is not a subterfuge to evade
the purposes of this chapter. 2 7 In Public Employees Retirement System
v. Betts,2 7 the United States Supreme Court was faced with the issue of
what the "subterfuge" language means. The Ohio statute permitted disa-
bility retirements before the age of sixty, and thereafter retirement only
on the basis of age and service. '8" In 1976 Ohio law was amended to guar-
antee that the disability retirement benefit would be at least thirty per-
cent of the retiree's final average salary. 81 Plaintiff retired at age sixty-
one because of a disability but received benefits based on age and service
that were less than she would have received if she had been permitted
disability retirement. Both the Department of Labor, which formally ad-
ministered the ADEA, and the EEOC had confined the scope of section
4(f)(2) to plans in which any age-related reduction in benefits were justi-
fied by the increased cost of providing those benefits to older employ-

274. Id. at 1048.
275. Id.
276. Id.
277. 29 U.S.C. § 623(f)(2) provides as follows: "It shall not be unlawful for an employer

... (2) to observe the terms of a bona fide seniority system or any bona fide employee
benefit plan such as retirement, pension, or insurance plan, which is not a subterfuge to
evade the purposes of this chapter .... " Id.

278. Id.
279. 109 S. Ct. 2854 (1989).
280. Id. at 2858.
281. Id. at 2859.
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ees.2'8 Several courts of appeal had accepted that view,"83 and as amicus
the Solicitor General in Betts urged that view.2" Under that view, plain-
tiff would have won her case since there was no doubt that Ohio had
treated her differently because of her age and had made no effort to jus-
tify the disparate treatment on the basis of cost considerations 2

85

In an opinion by Justice Kennedy, the Court's seven to two majority
held that there was no illegal age discrimination.2" Kennedy could find
no basis in the words of the statute, nor in its legislative history, for limit-
ing the scope of section 4(f)(2) to plans with a cost justification.2 7 In-
stead, he concluded that the purpose of section 4(f)(2) was to exclude all
such plans from the coverage of section 4(a)(1),21s which prohibits age
discrimination with respect to "compensation, terms, conditions, or privi-
leges of employment."'' 9 Benefit plans are prohibited only if they are a
subterfuge to accomplish discrimination in nonfringe benefits, and the
employee has the burden of making such a showing.290 Such instances
should be rare.

According to the Chairman of the EEOC, Clarence Thomas, the Betts
ruling will have a major impact at the EEOC.2' For example, out of the
149 age-discrimination- cases that the EEOC took to court in 1988, seven-
teen challenged employment-benefit programs.2' For this reason, EEOC
officials have endorsed a bill to amend the ADEA by overturning Betts.2"

Bona Fide Occupational Qualification ("BFOQ"). Section 4(f)(1)
of the ADEA"' provides a defense to claims of age discrimination if the

282. Id. at 2862. The interpretive regulation originally promulgated by the Department
of Labor has been redesignated at 29 C.F.R. § 1625.10 (1988).

283. See, e.g., EEOC v. City of Mt. Lebanon, 842 F.2d 1480, 1489 (3d Cir. 1988); Cipri-
ano v. Board of Educ., 783 F.2d 51, 57-58 (2d Cir. 1986).

284. 109 S. Ct. at 2862.
285. Id. at 2859.
286. Id. at 2868-69.
287. Id. at 2867.
288. Id. at 2867-68.
289. 29 U.S.C. § 623(a)(1) (1982).
290. 109 S. Ct. at 2868.
291. Lab. Rel. Rep. (BNA), Analysis/News and Background Information, 131 LRR 353

(July 17, 1989).
292. Id.
293. Lab. Rel. Rep. (BNA), Analysis/News and Background Information, 132 LRR 132

(Oct. 2, 1989).
294. 29 U.S.C. § 623(f)(1) (1988) provides as follows:

It shall not be unlawful for an employer, employment agency, or labor organiza-
tion - (1).to take any action otherwise prohibited under subsections (a), (b), (c)
or (e) of this section whe[n] age is a bona fide occupational qualification reasona-
bly necessary to the normal operation of the particular business, or whe[n] the
differentiation is based on reasonable factors other than age ....
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employer can show that the use of age as a criterion in an employment
decision is "reasonably necessary to the normal operation of the particu-
lar business .... "215 The majority of BFOQ cases deal with jobs con-
cerning the public's safety.

In Tullis v. Lear School, Inc.,'" plaintiff, a school bus driver, brought a
claim of age discrimination against a private school. 7 Defendant asserted
that plaintiff's termination was justified because of the high costs of in-
surance coverage for bus drivers over age sixty-five.29 In its answer to the
complaint, defendant argued that bus drivers needed to be alert and able
to act quickly in the event of emergencies and that plaintiff, as of his date
of termination, was no longer capable of performing his duties in the
manner required. At no time did defendant specifically raise the BFOQ
defense in its answer or in the pretrial stipulation. At trial plaintiff ar-
gued that defendant never properly asserted a BFOQ defense and argued
that even if it had, no evidence in the record supported such a defense.
Citing Western Air Lines v. Criswell,29 the district court found that de-
fendant had satisfied the requirements of a BFOQ defense, despite evi-
dence showing that age was the determinative factor in defendant's deci-
sion to terminate plaintiff and despite the court's conclusion that
increased insurance cost is not a factor that would exempt defendant
from compliance with ADEA. 00

The Eleventh Circuit reversed the district court's decision with respect
to the BFOQ issue. 01 The court of appeals also relied upon Criswell,
which narrowly construed the BFOQ provision, and held that Western
Air Lines' requirement that flight engineers retire at age sixty was inva-
lid. 02 In Tullis the court of appeals reasoned that even assuming defend-
ant invoked reasonably necessary job qualifications to justify the discrim-
ination, defendant did not produce evidence to show that it had a factual
basis for believing that all or substantially all persons over age sixty-five
would be unable to perform safely and efficiently the duties of a bus
driver or that it is impossible or highly impractical to deal with such em-

295. Id.
296. 874 F.2d 1489 (llth Cir. 1989).
297. Id. at 1490.
298. In a letter explaining the decision, defendant's owner wrote, "[S]ince he was hired

primarily as a bus driver and our insurance carrier requires that 65 be the cut-off for driv-
ing, we are obligated to ask for Mr. Fleming's [sic] resignation." Id.

299. 472 U.S. 400 (1985). In Criswell the Supreme Court adopted a two-pronged BFOQ
test. The employer is required to prove (1) that the existence of a job qualification was
reasonably necessary to the existence of its operation, and (2) that the employer was com-
pelled to rely on age as a proxy for safety-related job qualifications. Id. at 413-14.

300. 874 F.2d at 1490.
301. Id. at 1491.
302. Id.
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ployees on an individualized basis. 03 Mere recitation of the BFOQ de-
fense clearly will not be enough to insulate an employer from age discrim-
ination in the Eleventh Circuit.3s 4

C. Procedural Matters

Timely Charge. In Clark v. Coats & Clark, Inc.,05 the Eleventh Cir-
cuit addressed the 180 day limitation period8" for filing charges of age
discrimination with the EEOC. After submitting an informal intake ques-
tionnaire to the EEOC 152 days after her termination and filing her for-
mal charge 209 days after her termination, plaintiff argued that even
though the questionnaire did not contain all of the information required
by the EEOC regulations, it was sufficient to meet the limitation period
for filing charges.307 The district court dismissed plaintiff's ADEA claim
as untimely.3" On appeal, the Eleventh Circuit rejected the lower court's
ruling that the ADEA claim was time-barred and held that the informal
intake questionnaire fulfilled all of the objectives desired by Congress in
creating the 180 day limitation period.3 *0 The court noted that the ques-
tionnaire was in writing, named the defendant as the discriminator, and
generally alleged the discriminatory acts.110 The Eleventh Circuit agreed
with the EEOC, who had joined plaintiff as amicus, that a charging party
is not required to provide all information set forth in section 1626.8(a)"

303. Id.
304. Id.
305. 865 F.2d 1237 (11th Cir. 1989).
306. 29 U.S.C. § 626(d)(1) (1988) provides: "No civil action may be commenced by an

individual under this section until 60 days after a charge alleging unlawful discrimination
has been filed with the Equal Employment Opportunity Commission. Such a charge shall be
filed-(1) within 180 days after the alleged unlawful practice occurred ...... Originally, the
Secretary of Labor was responsible for enforcing the ADEA. Effective July 1, 1979, all func-
tions formerly vested in the Secretary were transferred to the EEOC pursuant to the Reor-
ganization Act of 1977, Pub. L. No. 95-17, 91 Stat. 29 (codified as amended at 5 U.S.C. § 901
(1988)).

307. 865 F.2d at 1240.
308. Id. at 1239. There were multiple plaintiffs in the district court. However, only Clark

appealed the district court's dismissal of his ADEA claim. Id.
309. Id. at 1241.
310. Id.
311. 29 C.F.R. § 1626.8(b) provides: "Notwithstanding the provisions of paragraph (a) of

this section, a charge is sufficient when the Commission receives from the person making the
charge either a written statement or information reduced to writing by the Commission that
conforms to the requirements of § 1626.6." 29 C.F.R. § 1626.6 provides: "A charge shall be
in writing and shall name the prospective respondent and shall generally allege the discrimi-
natory act(s). Charges received in person or by telephone shall be reduced to writing."
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of the EEOC's regulations in order to satisfy the requirements of the
ADEA.

12

Class Actions. In a case that may have a dramatic impact on the
number of class actions filed under the ADEA, the United States Su-
preme Court ruled that federal district courts have discretionary author-
ity to regulate the process by which persons bringing actions under the
ADEA invite others who may have similar claims to join them. In Hoff-
man-LaRoache, Inc. v. Sperling,5s a seven to two ruling, the Court inter-
preted section 16(b)3 1' of the Fair Labor Standards Act of 19381"' (the
"FLSA"). Defendant terminated or demoted approximately 1,200 em-
ployees in a reduction in force3" With the assistance of counsel, some of
the affected employees formed a group and sent a letter to many others.
The letter stated that an ADEA class action was going to be brought
against the employer and asked the recipients to sign a consent to be a
party to the action.

Approximately 400 employees returned signed consents. The employee
group then sought an order directing the employer to provide the names
and addresses of persons affected who had not already been contacted.
The trial court held that it is permissible for a court to facilitate notice of
an ADEA suit to absent class members in appropriate cases so long as the
court avoids any encouragement of absent class members to join a suit or
any approval of a suit on its merits to absent class members .3 7 The trial
court further indicated that while it should not issue the notice, it should
review the contents so that further arguments about the propriety of the
notice could be avoided318

312. 865 F.2d at 1240-41.
313. 110 S. Ct. 482 (1989).
314. 29 U.S.C. § 216(b) (1988). Section 7(b) of the Age Discrimination In Employment

Act of 1967 incorporates by reference the remedies provision of sections 16 and 17 of the
Fair Labor Standards Act of 1938. 29 U.S.C. § 626(b) (1982). Subsection (b) of section 16 of
the FLSA provides that:

An action to recover the liability prescribed in either of the preceding sentences
may be maintained against any employer (including a public agency) in any Fed-
eral or State court of competent jurisdiction by any one or more employees for
and in behalf of himself or themselves and other employees similarly situated. No
employee shall be a party plaintiff to any such action unless he gives his consent
in writing to become such a party and such consent is filed in the court in which
such action is brought.

315. Pub. L. No. 718, 52 Stat. 1060 (codified as amended at 29 U.S.C. §§ 201-219 (1988)).
316. 110 S. Ct. at 485.
317. Id. (citing Sperling v. Hoffman-La Roche, Inc., 118 F.R.D. 392, 402 (D.N.J. 1988)).
318. Id. at 486.
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The Third Circuit Court of Appeals agreed with the district court.3 1 9 It
said that the silence of the statute "on the question of notice to class
members together with the continued congressional sanction for acts
brought under the FLSA, and thereby the ADEA, on behalf of similarly
situated persons" meant that Congress had imposed no bar to court-au-
thorized notice of the pendency of an ADEA action to potential claim-
ants.8390 Furthermore, the Third Circuit said there were no ethical con-
straints to such notice.3 21 The appellate court held that truthful and
nondeceptive communications designed to inform putative class members
of their opportunity to consent to join an action could not be barred
.under the guise of being unprofessional or unethical8 2'

On appeal, the United States Supreme Court affirmed the decision of
the Third Circuit.323 The Court reasoned that by incorporating section
16(b) of the FLSA into the ADEA, Congress intended that ADEA plain-
tiffs should have the opportunity to proceed collectively. 2 ' According to
the Court, such collective action allows ADEA plaintiffs the advantage of
lower individual costs to vindicate rights by the pooling of resources and
allows the judicial system benefits by efficient resolution in one proceed-
ing of common issues of law and fact arising from the same alleged dis-
criminatory activity. 25 The Court noted that these benefits depended
upon employees receiving accurate and timely notice concerning the pen-
dency of the action.8 2s

The Court broadly interpreted Federal Rule of Civil Procedure 83s
31 to

provide trial courts with the managerial responsibility of overseeing the
joinder of additional parties to assure that joinder is accomplished in an
efficient and proper way.12 According to the Supreme Court, early in-
volvement in the initial notice to prospective class members is permissi-
ble so that a trial court can better manage an ADEA action at the outset,
instead of passively waiting for objections about the manner in which
consents were obtained.2 9 The Court, however, warned that in exercising
the discretionary authority to oversee the notice-giving process, courts

319. 862 F.2d 439, 447 (3d Cir. 1988).
320. Id.
321. Id.
322, Id.
323. 110 S. Ct. at 488.
324. Id.
325. Id.
326. Id.
327, FED. R. Civ. P. 83 provides in pertinent part: "In all cases not provided for by rule,

the district judges and magistrates may regulate their practice in any manner not inconsis-
tent with these rules or those of the district in which they act."

328. 110 S. Ct. at 486.
329. Id. at 487.
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must take care to avoid even an appearance of judicial endorsement of
the merits of the action.830

This decision means that employers who, engage in large-scale person-
nel moves which adversely affect older employees disproportionately, es-
pecially reductions in force, can now expect to confront a class-type
ADEA action. Furthermore, courts probably will not be unduly sympa-
thetic to an argument that a class action is inappropriate.

Motions for Directed Verdict. In Carter v. City of Miami,33 1 the
Eleventh Circuit reversed the district court's denial of defendant's motion
for directed verdict under the ADEA and Title VII at the close of plain-
tiff's case.332 Defendant's newly-appointed city attorney reorganized the
City of Miami law department after he assumed office. The reorganiza-
tion included asking two male attorneys under forty years of age to re-
sign, giving a sixty-two year old administrative employee the choice of
returning to secretarial work or retiring, moving the law department's of-
fices to a new building, and instituting various procedural reforms, such
as requesting staff members not to shout in the office, requiring attorneys
to keep track of their time, and insisting correspondence be free of typo-
graphical errors.3 13

Plaintiff, who was forty-nine years of age, openly opposed these re-
forms, refused to account for her time and, in protest of the direction not
to shout in the office, whispered to everyone for two weeks.$3" Despite
these acts of apparent insubordination, plaintiff was allowed to continue
in her position for several months. Then, unhappy with a remark made
by plaintiff at a University of Miami fund raiser, the city attorney came
to see plaintiff at her office 835 Plaintiff refused to speak with her superior
without a witness present. The city attorney considered this an act of
insubordination, and when plaintiff insisted on having a witness present,
told plaintiff to clear out her desk. Plaintiff was offered a position as po-
lice sergeant and remained there until her voluntary retirement five
months later. Defendant's city attorney replaced plaintiff with a forty-six
year old employee. 8 6

Following a bench trial that resulted in a finding of liability, the dis-
trict court awarded plaintiff $174,954.43 in back pay, $45,224.55 for fu-

330. Id. at 488.
331. 870 F.2d 578 (11th Cir. 1989).
332. Id. at 579.
333. Id. at 579-80.
334. Id. at 580.
335. Id.
336. Id.
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ture pay, and $26,912.54 for economic benefits 83 7 Additionally, the dis-
trict court increased plaintiff's annual pension. 838

In reversing the district court's denial of defendant's motions for di-
rected verdict under the ADEA and Title VII, the Eleventh Circuit held
that "a mere scintilla of evidence does not create a jury question. '33' 9 Fur-
ther, the court emphasized that motions for directed verdict and for
JNOV "need not be reserved for situations [in which] there is a complete
absence of facts to support a jury verdict. Rather, there must be a sub-
stantial conflict in evidence to support a jury question. 34 0 The Eleventh
Circuit determined that while plaintiff presented a prima facie case of age
discrimination under the McDonnell Douglas test,8'41 plaintiff failed to
present significantly probative evidence and, therefore, failed to prove
that the proper reason for defendant's action of termina-
tion-insubordination-was pretextual.14 Significantly, in the court's
view, of the six attorneys fired by the city attorney during his tenure only
plaintiff belonged to the protected age group. 4 Combined with uncontra-
dicted evidence that plaintiff was a constant disruptive force throughout
her tenure, this fact was enough for the court to conclude that plaintiff
had utterly failed to show pretext.34

4

Jury Instructions. One case in this survey concerned interesting
challenges to the district court's jury instructions. In Verbraeken v. West-
inghouse Electric Corp. ,3 the Eleventh Circuit disagreed with the em-
ployer's argument that the district court confused and misled the jury by
giving instructions341 that plaintiff's case concerned his being "forcibly re-
tired,83 7 "discharged, '"3 48 and "denied recall," when the case actually
concerned only a layoff during a reduction in force.3 4' Defendant argued
that none of these terms was used in plaintiff's pleadings or in the pre-
trial stipulation, and thus their use in the jury charge led to a trial of
unpleaded and unstipulated issues.350 The district court granted defend-
ant's motion in limine to exclude reference to a previous lawsuit in which

337. Id. at 581.
338. Id.
339. Id.
340. Id.
341. Id. at 583.
342. Id. at 585.
343. Id. at 584.
344. Id.
345. 881 F.2d 1041 (11th Cir. 1989).
346. Id. at 1051.
347. Id. at 1050.
348. Id. at 1049.
349. Id.
350. Id.
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plaintiff had been a member of a class of former employees of Westing-
house who sued the company over its early retirement plan.'"" Despite
such pretrial rulings, the district court included forced retirement in the
instructions.

3

Westinghouse also contended on appeal that the district court errone-
ously instructed the jury on the shifting burdens of proof in age discrimi-
nation cases. Westinghouse claimed that the jury instruction given shifted
not only the burden of production but also the burden of persuasion to
itself. Finally, Westinghouse argued that the district court had given a
confusing and conflicting charge regarding the definition of "willful" con-
duct, entitling plaintiff to liquidated damages. While the district court
properly instructed the jury on the standard of willfulness set forth in
Trans World Airlines, Inc. v. Thurston,"' the court also equated "will-
ful" with "voluntary."" Westinghouse argued that this latter instruction
allowed the jury to invoke a less lenient standard.

In addressing defendant's arguments, the Eleventh Circuit relied upon
Dempsey v. Mac Towing, Inc.355 and its progeny for the standard regulat-
ing a review of a trial court's jury instructions: "an appellate court look[s]
to see whether the charges, considered as a whole, sufficiently instruct the
jury so that the jurors understand the issues involved and are not
misled."3-

The court of appeals found that the trial court's use of the objected-to
terms in the charge was clearly intended to depict an allegation that de-
fendant discriminatorily laid off plaintiff because of his age." 7 With re-
gard to the instructions given on the burden of proof, the Eleventh Cir-
cuit agreed with defendant that the jury may have misunderstood the
language used.3  Looking at the charge as a whole, however, the Eleventh
Circuit found it was apparent that statements made later in the charge
should have clarified the burden of proof for the jury.3  The Eleventh
Circuit similarly found no error in the lower court's incorrect instruction
that gave two definitions of "willful." 3 0 Applying the Dempsey standard,
the Eleventh Circuit concluded that the instructions as a whole were
"sufficiently clear and not misleading. 3 6 1

351. Id.
352. Id.
353. 469 U.S. 111 (1985).
354. 881 F.2d at 1050.
355. 876 F.2d 1538 (11th Cir. 1989).
356. 881 F.2d at 1050.
357. Id.
358. Id.
359. Id.
360. Id.
361. Id. at 1051.
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D. Remedies-ADEA

Reinstatement. In Verbraeken the Eleventh Circuit again indicated
its intention to make the discriminated plaintiff "whole" and to award
reinstatement whenever possible.34 Despite the jury's finding that plain-
tiff's age was a determinative factor in his layoff, and despite an award of
compensatory damages, the trial court denied, without explanation, plain-
tiff's rule 59(e)313 motion for further relief in the form of reinstatement or
front pay.3 4

The Eleventh Circuit remanded the issue to the trial court with direc-
tions to "articulate carefully its rationale" for denying plaintiff the relief
requested.8" Relying upon its 1988 opinion in Castle v. Sangamo Weston,
Inc.,8"6 the court of appeals reasoned that the purpose of the ADEA, inso-
far as individual plaintiffs are concerned, is to make the plaintiff whole,
and, therefore, to make restoration for any economic loss and position
that would have been enjoyed and occupied before the employer's illegal
discrimination.6 7 With this purpose in mind, the Eleventh Circuit
warned that trial courts are not at liberty to deny legal or equitable relief
to a plaintiff without articulating a rationale for such denial 6

In another case concerning the issue of reinstatement, Stanfield v. An-
swering Service, Inc.,3"9 the Eleventh Circuit held that plaintiff's refusal
of defendant's offer of reinstatement because of her husband's recent
death barred plaintiff from obtaining interim pay or front pay in lieu of
reinstatement. 70 In so holding, the court of appeals reversed the trial
court's order of reinstatement, which had been premised upon a finding
that under the circumstances plaintiff could not be blamed for refusing to
accept defendant's offer.87 1 According to the court of appeals, nothing in
the record suggested that defendant's offer of reinstatement was unrea-
sonable. 7 2 Furthermore, plaintiff had not challenged the terms of the of-
fer. According to the court, it would be contrary to the employment-pro-
moting purposes of the ADEA if plaintiff's refusal to accept
reinstatement for such personal reasons was not deemed a waiver of her

362. Id. at 1052.
363. FED. R. Civ. P. 59(e) provides: "A motion to alter or amend the judgment shall be

served not later than 10 days after entry of the judgment."
364. 881 F.2d at 1051.
365. Id. at 1052.
366. 837 F.2d 1550 (11th Cir. 1988).
367. 881 F.2d at 1052.
368. Id.
369. 867 F.2d 1290 (11th Cir. 1989).
370. Id. at 1296.
371. Id. at 1295.
372. Id. at 1295-96.
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right to reinstatement.3 7 3 Although the Eleventh Circuit did not articulate
a standard for determining whether a plaintiff's refusal to accept rein-
statement is "reasonable," the court indicated that such refusal should be
based upon a challenge to the terms of the offer itself.37'

Liquidated Damages. Unlike Title VII, employees under section
7(b) of the ADEA"78 can recover not only back wages but also an equal
amount as liquidated damages for willful violations of the ADEA. Liqui-
dated damages are deemed to be unpaid minimum wages or unpaid over-
time compensation.3 7 In Trans World Airlines, Inc. v. Thurston,3 77 the
Supreme Court unanimously held that "willfulness" requires a finding of
culpability-knowledge or reckless disregard of unlawfulness-not merely
deliberate action in the face of knowledge, which the ADEA required.3 "
In Verbraeken v. Westinghouse Electric Corp.,37 defendant argued that
the Eleventh Circuit should not follow the Thurston standard because it
was nearly impossible to apply. The court of appeals, referring to Spanier
v. Morrison's Management Services, Inc.,880 rejected defendant's request
and reasserted its intention to follow the Thurston standard381 strictly.
The court affirmed the district court's denial of defendant's motion for
JNOV with respect to the award of liquidated damages.381

In Stanfield v. Answering Service, Inc., 83 the Eleventh Circuit re-
versed a district court order, granting plaintiff's posttrial motion for liqui-
dated damages.3 8 ' The court of appeals concluded that the trial court had
given no jury instruction concerning willfulness, that there was no basis
in the record to suggest that the issue of willfulness had been addressed
by the jury, and that there were no findings concerning willfulness in the
district court's opinion.3

85 Further, the court noted that the record evi-

373. Id. at 1296.

374. Id.
375. 29 U.S.C. § 626(b) (1988).
376. Id.
377. 469 U.S. 111 (1985).

378. Id. at 127-29.
379. 881 F.2d 1041 (11th Cir. 1989).

380. 822 F.2d 975, 978 (11th Cir. 1987).

381. 881 F.2d at 1048.
382. Id. at 1049.
383. 867 F.2d 1290 (11th Cir. 1989).

384. Id. at 1296.
385. Id.
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dence would not sustain a finding of willfulness under the Thurston
standard,

3"

Attorney Fees. In Ramsey v. Chrysler First, Inc.,387 the most signifi-
cant issue on appeal was whether plaintiff was entitled to prelitigation
attorney fees for hours expended by counsel before the state administra-
tive agency and the EEOC. Although stating that "a strong case can be
made for following the decisions of those courts granting an award of pre-
litigation fees,"3 8 the Eleventh Circuit conveniently did not have to rule
on this question and merely affirmed the district court's denial of preliti-
gation attorney fees on the ground that such services were duplicated by
litigation hours and thus were unnecessary.38 9

IV. CIVIL RIGHTS ACTS OF 1866 AND 1871

A. Coverage

In addition to the employment discrimination cases, the United States
Supreme Court substantially curtailed the scope of the early civil rights
statutes.39 Two of the Court's decisions concern coverage issues and both
should dramatically reshape how employment discrimination cases based
upon race will be pursued.

In Patterson v. McLean Credit Union,391 the primary issue on which
the Supreme Court granted certiorari was whether a claim of racial har-
assment is actionable under section 1981. While such a claim had been
established under Title VII, the lower courts were in disagreement re-
garding whether such a claim is actionable under section 1981, which pro-
hibits race discrimination in the making and enforcement of employment
contracts. The Supreme Court also granted certiorari on the issue of
whether the district court erred in instructing the jury that for her to
prevail on her discriminatory promotion claim, the black plaintiff was re-
quired to prove that she was more qualified than the white employee who
received the promotion at issue. 3

92

386. Id.
387. 861 F.2d 1541 (11th Cir. 1988).
388. Id. at 1545 (citing New York Gaslight Club, Inc. v. Carey, 477 U.S. 54 (1980);

Reichman v. Bonsignore, Brignati & Mazzotta, 818 F.2d 278 (2d Cir. 1987); Bleakley v.
Jekyll Island-State Park Auth., 536 F. Supp. 236 (S.D. Ga. 1982)).

389. Id.
390. Act of May 31, 1870, c. 114, § 16, 16 Stat. 144 (codified as amended at 42 U.S.C. §

1981 (1982)) and Act of April 20, 1871, c. 22, § 1, 17 Stat. 13 (codified as amended at 42
U.S.C. § 1983 (1982)).

391. 109 S. Ct. 2363 (1989).
392. Id. at 2369.

1342 [Vol. 41



EMPLO YMENT DISCRIMINATION

Following oral argument on the racial harassment and jury instruction
issues, the Court, in a five to four decision, sua sponte asked for reargu-
ment on the question of whether Runyon v. McCrarys "9 should be over-
ruled. In Runyon, the Court held that purely private acts of racial dis-
crimination are actionable under section 1981.394

The Court unanimously agreed that Runyon should not be overruled. 395
Although Justice Kennedy's opinion did not concede that Runyon had
been correctly decided, it noted that Runyon was a statutory decision
subject to congressional correction and that none of the usual reasons for
overruling had been shown.$" The Court found that no "special justifica-
tion" demanded departure from the doctrine of stare decisis.39

On the merits, the Court's majority opinion began from the premise
that "[s]ection 1981 cannot be construed as a general proscription of race
discrimination in all aspects of contract relations, for it expressly prohib-
its discrimination only in the making and enforcement of contracts. '3 9

8

Relying solely on a literal meaning of the statute, the Court concluded
that the "same right" to "make" contracts prohibited discrimination only
in the initial formation of the contract but did not prohibit any discrimi-
nation thereafter during performance "of" the job.39' Concerning the
right to enforce contracts under section 1981, the Supreme Court held
that this protection encompasses "only conduct at the initial formation of
the contract and conduct which impairs the right to enforce contract obli-
gations through legal process."' 00 According to the majority, racial harass-
ment amounting to a breach of contract does not impair an employee's
right either to make or to enforce the employee's contract.'0 According to
the Court, postformation claims should be left to state law for breach of
contract or Title VII, as they are not contemplated within the making or
enforcement protections of section 1981.402

Turning to plaintiff's claim of failure to promote, the Court held that
such a claim might be protected under section 1981, but only if the pro-
motion sought would rise to the level of a -"new and distinct relation be-
tween the employee and the employer . "... ,,40 The Court also ruled that
the jury instructions of the trial court were improper because they limited

393. 427 U.S. 160 (1976).
394. 'Id. at 175.
395. 109 S. Ct. at 2370.
396. Id.
397. Id.
398. Id. at 2372.
399. Id. at 2372-73.
400. Id. at 2374.
401. Id.
402. Id. at 2374-75.
403. Id. at 2377.
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the number of ways in which a plaintiff may carry his burden in a case
that alleges racial discrimination and promotions, including presenting
evidence of racial harassment or failure to train.'' The Court vacated
that portion of the decision and remanded it for further proceedings con-
sistent with the opinion.'0

What types of claims may now be brought under section 1981 remains
uncertain. Clearly, an employment claim must concern the making of a
contract, and the concept of "making" is the straightforward, everyday
one. All hiring and at least some promotion claims are covered under the
civil rights legislation. It is not clear whether anything else is.

The effects of Patterson are already being felt in the Eleventh Circuit.
In McGinnis v. Ingram Equipment Co.,'" plaintiff argued that defendant
had discriminated against him on the "basis of his race with respect to
promotions, discipline, job assignments, requirements and conditions of
work, and terms, conditions and privileges of employment.' 0 7 Plaintiff
filed his action under Title VII as well as section 1981. Following trial, the
district court ruled that it lacked jurisdiction over plaintiffs Title VII
claim because defendants never employed at least fifteen workers as re-
quired by the Act.'" Instead, the district court based defendant's liability
on section 1981, finding that plaintiff had "suffered from various indigni-
ties, racial slurs, humiliations and physical abuse because of his race.'4
Additionally, the district court found that defendants failed to promote,
or demoted, plaintiff on the basis of race. The district court awarded
plaintiff damages in the form of back pay and front pay in lieu of
reinstatement.'

10

While defendant's appeal was pending, the Supreme Court decided
Patterson. For this reason the Eleventh Circuit requested that the parties
file supplemental briefs. Plaintiff argued that defendant had waived any
defense based on Patterson because defendant had failed to raise the cov-
erage issue in the lower court. 11 The Eleventh Circuit disagreed with
plaintiff, reasoning that Patterson "restricted federal jurisdiction over
section 1981 claims involving racial harassment. ' 4

12 The court of appeals
remanded the case to the district court for further proceedings consistent
with Patterson."1 Specifically, the Eleventh Circuit directed that the dis-

404. Id. at 2378.
405. Id. at 2379.
406. 888 F.2d 109 (11th Cir. 1989).
407. Id. at 109.
408. Id. at 110.
409. Id.
410. Id.
411. Id. at 111.
412. Id.
413. Id.
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trict court determine whether any of plaintiff's promotion claims involved
the opportunity to enter into a new contract with defendant.414

In Will v. Michigan Department of State Police,'1 the United States
Supreme Court considered the breadth of coverage of section 1983. Plain-
tiff filed suit against the state agency and its director in state court, alleg-
ing that he had been denied a promotion to a data systems analyst posi-
tion because his brother had been a student activist and the subject of a
state investigation.4

"
1 The state court concluded that both defendants

were "persons" for purposes of section 1983 and that plaintiff had estab-
lished a violation of the United States Constitution.417 The Michigan
Court of Appeals vacated the judgment against the Michigan Department
of State Police, holding that a state is not a "person" under section
1983.418 Further, the state appellate court remanded the base for determi-
nation of the possible immunity of the director from liability for
damages. 41'9

The Michigan Supreme Court granted certiorari and affirmed the court
of appeals' decision in part and reversed in part. 20 The court agreed that
the State of Michigan itself is not a "person" under section 1983, but held
that the state official acting in his official capacity also is not a "person"
under section 1983.421 Because of the conflict between the Michigan Su-
preme Court's opinion that a state is not a "person" under section 1983
and several state and federal court cases holding to the contrary, the
United States Supreme Court granted certiorari to resolve the conflict. 42'

, The Court affirmed the Michigan Supreme Court's holding that a state
is not a "person" who can be sued for damages for a violation committed
by a state officer acting in his official capacity.42 ' The Court also affirmed
the State Supreme Court's interpretation of "person" as it relates to the
state official and held that the state officeris also not a "person" who can
be sued for damages.42' If he is sued only' for injunctive relief, however,
the Supreme Court conceded that the state officer is a "person." 842 The
majority distinguished its holding in Will from its earlier 1979 holding in

414. Id.
415. 109 S. Ct. 2304 (1989).
416. Id. at 2306.
417. Id.
418. Id.
419. Id.
420. Id.
421. Id.
422. Id. at 2306-07.
423. Id. at 2308.
424. Id. at 2311.
425. Id. at 2311 n.10.
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Monell v. Department of Social Services of the City of New York 4
2
6 that

a municipality is a "person" under section 1983. According to the Court, a
determination that municipalities are persons does not require a determi-
nation that states are persons as well, since states are protected by the
eleventh amendment while municipalities are not."7

B. Liability and Burden of Proof

Just one week after Patterson was decided, the Court, by the same five
to four majority, substantially limited the scope of section 1981 as a rem-
edy for state discrimination. In Jett v. Dallas Independent School Dis-
trict," plaintiff, a white football coach. at a predominantly black high
school, filed suit under sections 1981 and 1983, alleging that defendant
constructively discharged him without due process in retaliation for his
public statements regarding the school's sports program and because of
his race.42 '9 A jury found for plaintiff on all counts against defendants, the
school district and plaintiff's principal. 8 0 The jury awarded plaintiff com-
pensatory and punitive damages.41

Following the trial, defendants filed a motion for JNOV and argued
that liability against the school district was improper because there was
no showing that plaintiff's injuries were sustained pursuant to a policy or
custom of the school district.'8 The district court rejected this argument
finding that the board of trustees of the school district had delegated fi-
nal and unreviewable authority to the superintendent to reassign person-
nel as he saw fit.8 8 More importantly, the district court found that plain-
tiff's claim of racial discrimination was cognizable under section 1981 as
well as section 1983. " Further, the court indicated that liability was per-
mitted on the basis of respondeat superior when the claim is one of racial
discrimination under section 1981.' Although the lower court set aside
the punitive damage award against plaintiff's principal and substantially
reduced the damage award against the school district, the court upheld
the remainder of the jury's verdict.'86

426. 436 U.S. 658 (1978).
427. 109 S. Ct. at 2311.
428. 109 S. Ct. 2702 (1989).
429. Id. at 2706-07.
430. Id. at 2708.
431. Id.
432. Id.
433. Id.
434. Id.
435. Id.
436. Id.
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The Fifth Circuit Court of Appeals reversed in part and remanded the
case.47 Although the court of appeals ruled that the evidence did not
support a finding of constructive discharge and a violation of plaintiff's
constitutional rights to due process, the court affirmed the jury's finding
that plaintiffs principal's recommendation that plaintiff be relieved of his
coaching duties was motivated in substantial part by plaintiff's exercise of
his first amendment rights and that plaintiff had been the subject of re-
verse discrimination.'3 ' With respect to the issue of whether the evidence
was sufficient to sustain a finding of municipal liability under section
1983, the Fifth Circuit found that the trial court's instructions regarding
the school' district's liability were deficient.43

9 The court of appeals found
that the trial court's instruction did not explain clearly enough that the
school district could be held liable for the actions of the principal only if
the principal was delegated policy making authority by the school district
or acted pursuant to a well-settled custom that represented official pol-
icy.440 Second, according to the Fifth Circuit, even if defendant superin-
tendent could be considered a policy maker, the jury had made no finding
that the superintendent's personnel decision was either improperly moti-
vated or cautiously indifferent to the improper motivations of the princi-
pal.44 1 More importantly, the Fifth Circuit rejected the trial court's con-
clusion that the school district's liability for the principal's actions could
be predicated on a theory of respondeat superior under section 1981."

The United States Supreme Court granted plaintiff's petition for cer-
tiorari and the school district's cross-petition for certiorari. Since the is-
sue had not been raised in the lower courts, the majority opinion as-
sumed, without deciding, that section 1981 prohibits discriminatory
discharge. 43 The real issue on appeal, however, was the scope of liability
against the school district under section 1981, specifically, whether the
school district could be held liable on the theory of respondeat superior
for the acts of individual employees." The Court held that respondeat
superior was not enough." 5 Instead, the Court applied the same liability
standard to section 1981 that it had declared over ten years earlier under
section 1983. In Monell v. Department of School Services of the City of

437. Id.
438. Id. at 2708-09.

439. Id. at 2709.
440. Id.
441. Id.
442. Id. Contra Springer v. Seaman, 821 F.2d 871 (lt Cir. 1987); Leonard v. Frankfort

Elec. & Water Plant Bd., 752 F.2d 189 (6th Cir. 1985).
443. 109 S. Ct. at 2710.
444. Id.
445. Id. at 2720.
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New York," the Court held that state violations of section 1983 could
not be predicated on respondeat superior, but had to be based on official
state policy."" In addition, the majority in Jett concluded that a damage
action under section 1983 is the exclusive federal remedy for a violation
of the rights guaranteed by section 1981.48 The Supreme Court re-
manded the case for a determination regarding whether the principal or
the superintendent had final policy making authority to bind the school
district."'

In Vance v. Southern Bell Telephone & Telegraph Co.,4 0 the Eleventh
Circuit reversed the district court order granting defendant's motion for
JNOV, but affirmed the district court's alternative holding granting a new
trial.451 After approximately twelve years working as an operator and in
various other jobs, plaintiff, a black female, bid for and received a trans-
fer that provided higher pay but was considered a step down in job classi-
fication because it entailed work in a warehouse.42 About a week after
plaintiff began work in the warehouse, she discovered what appeared to
her to be a noose hanging from the light fixture above her work station.
At trial, plaintiff presented corroborative testimony from a black co-
worker that he had also seen the noose and that he had taken it down
and discarded it. Plaintiff also testified that two days later she again
found the noose hanging from her light fixture and at this time she re-
moved it herself and threw it in the trash. Plaintiff first mentioned the
noose incidents approximately five months later at a grievance hearing
concerning a separate problem.

In addition to the noose incidents, plaintiff presented testimony at trial
that she had been denied training by defendant and that some of her
work had been sabotaged. Defendants presented testimony that plaintiff
had received essentially the same training as everyone else."8 Other alle-
gations of alleged racial discrimination by defendant included a suspen-
sion that plaintiff received for falsifying an employment questionnaire
concerning a traffic violation. Plaintiff alleged that several other black
employees were suspended for similar omissions, but that a white em-
ployee was treated differently because of his race. In addition, after an
altercation during the grievance hearing concerning her suspension, plain-
tiff was again suspended while a white employee also involved in the al-

446. 436 U.S. 658 (1978).
447. Id. at 694.
448. 109 S. Ct. at 2720.
449. Id. at 2724.
450. 863 F.2d 1503 (11th Cir. 1989).
451. Id. at 1505-06.
452. Id. at 1506.
453. Id. at 1507.
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tercation was successful in having her suspension rescinded. Following
this incident plaintiff suffered an anxiety attack. Plaintiff contended that
she was not taken to the hospital of her choice because of racial harass-
ment. Plaintiff filed a complaint of racial discrimination against Southern
Bell with the Jacksonville Equal Employment Opportunity Commission
("JEOC").454 During a grievance hearing concerning plaintiff's suspension
stemming from the altercation with the white coworker, Southern Bell
proposed to rescind'her suspension if plaintiff would drop her JEOC
complaint.6s

Plaintiff stopped working in accordance with her doctor's instructions.
Although defendant contacted her about different positions, she either
failed the test required or turned the position down. Plaintiff brought her
action, alleging various civil rights violations, including section 1981. The
jury returned the verdict for plaintiff on the basis of section 1981, award-
ing.plaintiff $42,000 for past lost wages and benefits, $500,000 for future
lost wages, $500,000 for mental distress, emotional harm or humiliation,
$3,700 for medical expenses, and $2.5 million in punitive damages.4" In
granting defendant's motion for JNOV, the district court ruled that
plaintiff had presented no evidence regarding who hung the noose on ei-
ther occasion.457 Furthermore, the district court concluded either that
plaintiff failed to make out a prima facie case of racial harassment with
respect .to each of the other alleged incidents of discrimination, or that
defendant provided a legitimate, nondiscriminatory reason for its conduct
which plaintiff failed to rebut.'"

Relying upon the Supreme Court's decision in Meritor Savings Bank v.
Vinson," and the Eleventh Circuit's decision in Henson v. City of Dun-
dee,'60 the Eleventh Circuit held that a "prima facie showing in a hostile
environment case is likely to consist of evidence of many or very few acts
or statements by the defendant which, taken together constitute harass-
ment.""' While a single incident might appear to be justified, a pretext
for discrimination may be found when the incident is viewed in the con-
text of several other related incidents. The Eleventh Circuit further
stressed that a finding of a discriminatory work environment "does not
turn solely on the number of incidents alleged by the plaintiff.' 24 Ac-

454, Id. at 1508.
455. At trial defendant's manager of labor relations testified that such offers were rou-

tine. Id.
456. Id. at 1508-09.
457. Id. at 1510.
458. Id.
459. 477 U.S. 57 (1986).
460. 682 F.2d 897 (l1th Cir. 1982).
461. 863 F.2d at 1510.
462. Id.
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cording to the court, the finder of fact must "examine not only the fre-
quency of the incidents, but the gravity of the incidents as well."" 3

The Eleventh Circuit also disagreed with the district court's finding
that Southern Bell could not be liable to plaintiff for damages because
plaintiff failed to introduce any evidence that defendant knew of the har-
assment and because plaintiff did not timely report the alleged harass-
ment to management.' Relying upon its decision in Huddleston v. Roger
Dean Chevrolet, Inc.,"' the Eleventh Circuit emphasized that an em-
ployer may be liable for the discriminatory acts of a nonmanagement em-
ployee if the discriminatory conduct is so pervasive to infer that manage-
ment should have known of the unlawful conduct.4 " The Eleventh
Circuit decided that the jury had sufficient evidence to conclude that de-
fendant had constructive knowledge of the harassing conduct."6 The
court of appeals also disagreed with the district court's conclusion that
plaintiff's failure to give defendant timely notice of the alleged harassing
conduct insulated defendant from liability.' 8 The court credited plain-
tiff's testimony that she had not reported the noose incident because she
was scared. Without further explanation, the Eleventh Circuit stated that
defendant's grievance procedure did not rise to the level necessary to in-
sulate the company from liability under Meritor.46

With respect to whether defendant could be held directly liable for the
alleged acts of plaintiff's immediate supervisor, the Eleventh Circuit con-
cluded that plaintiff produced evidence from which a reasonable jury
could conclude that her supervisor was acting as an agent of Southern
Bell and, therefore, Southern Bell could be held directly liable for his
actions. 70 Such evidence included the fact that plaintiff's supervisor had
the authority to suspend employees, handle union grievance proceedings,
make personnel changes in his department, and place disciplinary reports
in personnel files. According to the Eleventh Circuit, "an agency standard
which looks solely to the degree of authority the harasser wields over the
plaintiff is not particularly useful in a hostile environment case such as
this one.147 1 Instead, the overall structure of the work environment, in-
cluding the relative positions of the parties concerned, should be
considered. 7 2

463. Id. at 1511.
464. Id. at 1512.
465. 845 F.2d 900 (11th Cir. 1988).
466. 863 F.2d at 1512-13.
467. Id.
468. Id. at 1513.
469. Id. at 1513-14.
470. Id. at 1515.
471. Id.
472. Id.
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Although the Eleventh Circuit reversed the district court's decision to
grant defendant's motion for JNOV, it recognized that the lower court's
decision on a motion for a new trial should be given great deference and
is reversible only for a clear abuse of discretion. 47

3 Specifically, the Elev-
enth Circuit found that it was within the discretion of the district court
to find that the damages awarded by the jury were grossly excessive and
that under the circumstances a new trial was proper'47'

C. Statute of Limitations

In Foster v. Board of School Commissioners,'475 the Eleventh Circuit
held that Alabama's six-year statute of limitations should not be applied
retroactively to claims filed under the Civil Rights Act of 1866 which
arose fourteen years before the state's six-year statute was deemed appli-
cable to such actions.47 In so ruling, the court of appeals affirmed the
district court's finding that the action was governed by Alabama's one-
year statute of limitations, which had been applied to section 1983 claims
prior to 1985.477 In 1985 the Supreme Court decided Wilson v. Garcia.478

In Wilson the Court held that federal law rather than state law controlled
in characterizing a claim under the 1871 Civil Rights Act, that a single
statute of limitations should govern all actions under the statute, and
that because claims under the Act are in essence claims for personal in-
jury, the state statute applicable to these claims should be borrowed.' 7 9

Following Wilson, the Eleventh Circuit decided Jones v. Preuit &
Mauldin4

8
0 and held that Alabama's six-year statute of limitations applies

to section 1983 actions arising in Alabama. 481

In considering whether to apply Jones retroactively, the Eleventh Cir-
cuit considered the three-factor test set out in Chevron Oil Co. v. Hu-
son."4 ' This test asks (1) whether the six-year statute of limitations repre-
sents a clear break from the past; (2) whether retroactive application of
the decisions would advance or inhibit uniformity or certainty in the law;
and (3) whether it would be unfair and prejudicial to apply thenew rule
retroactively.8' After considering each of these factors, the Eleventh Cir-

473. Id. at 1516.
474. Id.
475. 872 F.2d 1563 (11th Cir. 1989).
476. Id. at 1567.
477. Id. at 1566.
478. 471 U.S. 261 (1985).
479. Id. at 266-68.
480. 763 F.2d 1250 (11th Cir. 1985).
481. Id. at 1256.
482. 404 U.S. 97 (1971).
483. 872 F.2d at 1566.
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cuit concluded that its decision in Jones should not be applied retroac-
tively because it represented a clear break from the past, retroactive ap-
plication would. not increase uniformity and certainty in this area of the
law, and it was apparent that both parties had relied on the shorter limi-
tations period throughout the long course of the litigation.''

D. Attorney Fees

During 1989 the Supreme Court rendered three decisions concerning
the interesting and important subject matter of attorney fees. Blanchard
v. Bergeron'" answered a significant question under the Civil Rights At-
torney's Fees Award Act of 1976.'9 Plaintiff was successful in his section
1983 claim and was awarded $10,000 in the form of compensatory and
punitive damages.27 Pursuant to section 1983, plaintiff sought attorney
fees and costs totalling more than $40,000. After reviewing the billing and
cost records and applying the guidelines set forth in Hensley v. Eck-
erhart,'" the district court awarded plaintiff $7,500 in fees and $886.92 in
costs and expenses; on appeal the Fifth Circuit increased the award to
$10,000.'" The court of appeals placed a cap on the award because plain-
tiff had entered into a contingency fee arrangement with his lawyer,
under which the attorney was to receive forty percent of any damages
awarded to plaintiff.'" This cap was consistent with the Fifth Circuit's
prior ruling in Johnson v. Georgia Highway Express, Inc.4"e The court of
appeals also disallowed fees for hours billed for the time of law clerks and
paralegals since they would be included within the contingency fee.' 9

The Supreme Court reversed and held that a contingency fee agree-
ment does not provide the ceiling for attorney fees awarded under section
1988.'93 According to the Court, section 1988 contemplates reasonable
compensation, in light of all the circumstances, for the time and effort
expended by the attorneys for the prevailing plaintiff.'" The contingency

484. Id. at 1566-67. The Eleventh Circuit noted that Alabama's two-year statute of limi-
tations for residual personal injury claims is now applicable to section 1983 actions as a
result of the Supreme Court's decision in Owens v. Okure, 109 S. Ct. 573 (1989). 872 F.2d at
1567 n.4.

485. 109 S. Ct. 939 (1989).
486. Id. at 942.
487. Id.
488. 461 U.S. 424 (1983).
489. 109 S. Ct. at 942.
490. Id.
491. 488 F.2d 714 (5th Cir. 1974).
492. 109 S. Ct. at 942.
493. Id. at 946.
494. Id.
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fee arrangement may aid in determining reasonableness, but it is simply
one factor to be considered.

Texas State Teachers Association v. Garland Independent School Dis-
trict"'1 concerned the definition of ."prevailing parties" for purposes of
recovering attorney fees under section 1988. The Supreme Court held
that plaintiffs were prevailing parties even though they succeeded only
partially on their claims.' 96 Plaintiffs prevailed on their challenges to a
school district's ban on teacher-to-teacher discussion of employee organi-
zations during the school day and on teacher use of internal mail and
billboards to discuss such organizations."17 They, however, were unsuc-
cessful on their main claims, which attacked defendant's denial of union
access to teachers themselves and to internal communication media dur-
ing school hours.4'"

The Supreme Court rejected the "central issue" test adopted by the
Eleventh' Circuit in Martin v. Heckler'"99 for determining prevailing party
status in favor of a standard requiring only that a party succeed on any
significant issue which achieves some of the benefits sought in bringing
the suit.'" The Court reasoned that plaintiffs prevailed on a significant
issue because their success materially altered defendant's policy of limit-
ing the rights of teachers to communicate with each other on union activi-
ties.501 They thus served the private attorney general role that Congress
meant to promote in enacting the statute.02

V. EQUAL PAY ACT

The Eleventh Circuit decided only two Equal Pay Act6na appeals during
this survey. In Waters v: Turner, Wood & Smith Insurance Agency,
Inc.,50' the court of appeals affirmed the district court order granting
summary judgment for defendant.'" Defendant contended that the pay
disparity which existed between its outside sales agents and inside sales
agents were based upon substantial differences in the responsibilities of
the different positions.5" For example, outside sales agents were responsi-

495. 109 S. Ct. 1486 (1989).
496. Id. at 1491.
497. Id. at 1490.
498. Id.
499. 773 F.2d 1145 (11th Cir. 1985).
500. 109 S. Ct. at 1492.
501. Id. at 1493.
502. Id. at 1494.
503. Pub. L. No. 88-38, 77 Stat. 56 (codified as amended at 29 U.S.C. § 206(d) (1988)).
504. 874 F.2d 797 (11th Cir. 1989).
505. Id. at 797.
506. Id. at 798.
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ble for soliciting and generating all renewal and new business for both
personal and commercial lines and were paid on a pure commission basis.
On the other hand, inside sales agents handled walk-in, call-in, and com-
pany-generated clients, took care of new business only, and handled only
personal insurance lines, not commercial lines. Plaintiff, a customer ser-
vice representative, occasionally filled in for an inside sales coworker.
Plaintiff never filled in for any outside sales agent. Plaintiff claimed that
defendant prohibited her from performing outside sales work because she
was female. Further, plaintiff contended that the additional duties of the
male outside sales agents were substantially the same as the work she had
performed and thus she should be paid on a commission basis for the
inside sales work.

The district court found that plaintiff failed to show that she per-
formed work substantially equivalent to the work of the male outside
sales agents." 7 The Eleventh Circuit affirmed, stating that "[t]he stan-
dard for determining whether jobs are equal in terms of skill, effort, and
responsibility is high."' 60 Citing the Fifth Circuit's decision in Brennan v.
City Stores, Inc.,61 the Eleventh Circuit reasoned that the jobs at issue
must be virtually identical.' 1 According to the court of appeals, plaintiff
must demonstrate that her job entails substantially the same responsibili-
ties as male outside sales agents. This she failed to do. 11

EEOC v. White & Son Enterprises"1 concerned the factors-other-than-
sex defense to Equal Pay Act claims. The EEOC filed suit on behalf of
former female employees of defendant, alleging violations of the Equal
Pay Act and Title VII. It alleged that defendant paid female truss assem-
bly workers less than males performing identical work.0 1' In addition, the
EEOC claimed that the female employees who complained about the une-
qual pay practices were discharged in retaliation for their complaints.
Three days before the trial began, defendant moved to amend its answer
to raise the affirmative defenses that its system of pay was based on se-
niority, merit, quantity or quality of production, and factors other than
sex, particularly prior work history.61

4 The district court denied the mo-
tion as untimely and ultimately ruled in the EEOC's favor on all
claims. 5' 1

507. Id. at 8O0.
508. Id. at 799.
509. 479 F.2d 235 (5th Cir. 1973).
510. 874 F.2d at 799.
511. Id.
512. 881 F.2d 1006 (11th Cir. 1989).
513. Id. at 1007-08.
514. Id. at 1009.
515. Id. at 1008.
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The Eleventh Circuit affirmed the district court's decision, finding de-
fendant in violation of the Equal Pay Act and Title VII.10 The court of
appeals ruled that the defenses set forth in the Equal Pay Act must be
expressly pleaded as affirmative defenses or they are waived and that the
district court did not abuse its discretion in denying defendant's motion
to amend made on the eve of trial.1 7 Although the Eleventh Circuit af-
firmed the finding of liability and an award of liquidated damages for
willful violation of the Equal Pay Act, it reversed the portion of the dis-
trict court order deducting interim earnings from the liquidated damages
award and remanded'the action to the district court for recalculation of
damages.'"

516. Id. at 1010.
517. Id. at 109.
518. Id. at 1013.
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