
Constitutional Criminal

by John Carroll*

I. INTRODUCTION

In 1989 as in years past, the United States Court of Appeals for the
Eleventh Circuit was called upon to decide a crushing number of appeals
in complex drug cases and appeals involving habeas corpus petitions in
death penalty cases. Added to that burden this year was the task of de-
veloping a body of law relevant to the Federal Sentencing Guidelines. It
is in these three areas that most of the law in the Eleventh Circuit is
developing. As a result, the cases included in this section relate princi-
pally to decisions made in those three categories of cases.

II. THE GUIDELINES

This year marked the beginning of serious litigation in the United
States Court of Appeals for the Eleventh Circuit over the Federal Sen-
tencing Guidelines1 (the "Guidelines"). The decision of the United States
Supreme Court in Mistretta v. United States' settled two major constitu-
tional arguments involving the Guidelines3 and thus opened the door for
the circuit courts of appeals to begin interpreting the Guidelines' labyrin-
thine provisions. It also fell to the circuit courts to answer the post-Mis-
tretta round of new constitutional challenges.

* United States Magistrate, Montgomery, Alabama. Tufts University (B.A., 1965); Cum-
berland School of Law, Samford University (J.D. magna cum laude 1974); Harvard Law
School (LL.M., 1975).

1. UNITED STATES SENTENCING COMMISSION, GUIDELINES MANUAL (West 1989) [hereinaf-
ter GUIDELINES MANUAL]. The guideline process is codified at 18 U.S.C. §§ 3551-3559 (1988).

2. 109 S. Ct. 647 (1989).
3. Id. at 658, 661. The decision in Mistretta sustained the federal sentencing guidelines

against a challenge based on "non-delegation" and on the separation of powers doctrine. See
generally Note, Mistretta v. United States: Upholding The Constitutionality of the Sen-
tencing Guidelines, 40 MERCER L. REv. 1429 (1989).
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A. The New Constitutional Challenges

The Supreme Court in Mistretta concluded that the sentencing Guide-
lines did not constitute an unauthorized delegation of congressional legis-
lative power to another branch.4 It also concluded that Congress' creation
of the guideline sentencing process did not violate the separation of pow-
ers.5 The decision in Mistretta did not address the question of whether
the sentencing Guidelines violated the due process clause of the fifth
amendment. It also did not address the constitutionality of any of the
specific guideline provisions. In its 1989 decisions, the Eleventh Circuit
reached some of those issues which Mistretta had not addressed.

In United States v. Harris,., the Eleventh Circuit faced an argument
from defendants that the guideline sentencing process embodied in the
Sentencing Reform Act of 19847 "denied them their due process right to
an individualized sentencing procedure.. . ."' Appellants in Harris ar-
gued that the Guidelines unconstitutionally restricted a judge from con-
sidering and weighing relevant sentencing information. One of the de-
fendants specifically argued that the Guidelines prevented the trial judge
from considering that her daughter and sister had been killed in an auto-
mobile accident and that she had no prior record.' The Eleventh Circuit
rejected the due process challenge, noting that a previous circuit decision
in United States v. Holmes0 compelled the result." The court noted that
there was a right to individualized sentencing in capital cases, but that
such a right was compelled not by the Constitution but by public policy.
The court, therefore, declined to find the guideline sentencing process un-
constitutional under the fifth amendment."

In a later decision, United States v. Erves," the Eleventh Circuit faced
yet another due process challenge to the guideline sentencing process. In

4. 109 S. Ct. at 658.
5. Id. at 661.
6. 876 F.2d 1502 (11th Cir.), cert. denied, 110 S. Ct. 569 (1989).
7. Pub. L. No. 98-473, tit. II, ch. 2, 98 Stat. 1837, 1987 (codified as amended at 18

U.S.C. §§ 3551-3673 (1988); 28 U.S.C. §§ 991-998 (1988)).
8. 876 F.2d at 1504.
9. Id.

10. 838 F.2d 1175 (l1th Cir.), cert. denied, 108 S. Ct. 2829 (1988).
11. 876 F.2d at 1505. The decision in Holmes involved a due process challenge to

mandatory minimum sentencing provisions. As the court in Harris noted, "If a mandatory
minimum sentencing provision withstands due process scrutiny so must the sentencing pro-
cedures of the Guidelines." Id.

12. Id. at 1506 (citing Lockett v. Ohio, 438 U.S. 586 (1978)). Other courts have rejected a
due process challenge to the guidelines on similar grounds. See United States v. Vizcaino,
870 F.2d 52 (2d Cir. 1989); United States v. White, 869 F.2d 822 (5th Cir.), cert. denied, 109
S. Ct. 3172 (1989).

13. 880 F.2d 376 (11th Cir.), cert. denied, 110 S. Ct. 416 (1989).
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Erves defendants attacked the Guidelines both on procedural and sub-
stantive due process grounds. The court rejected both attacks.14 In re-
jecting the procedural due process attack, the court remarked that
"[glenerally, due process concerns at the sentencing stage are that the
punishment not be based on unreliable information . . . or result from
retaliation for exercising a constitutional right. The guidelines do not un-
dermine either of these concerns."' 5 The court rejected the substantive
due process attack on the ground that there is no right to individualized
sentencing in a noncapital case. 16

The Eleventh Circuit was also asked to interpret the constitutionality
of one of the Guidelines most controversial sections, section 3El.1. Under
the provisions of section 3E1.1, a defendant who "clearly demonstrates a
recognition and affirmative acceptance of personal responsibility for his
criminal conduct" receives a reduction of his offense level by 2 levels.17

This section is applied whether the defendant pleads guilty or is found
guilty by a jury. A defendant who pleads guilty is not automatically enti-
tled to the benefits of this section. s

In United States v. Henry,19 the Eleventh Circuit was asked to hold
that section 3E1.1 violates either the fifth or sixth amendments.20 De-
fendant contended that his guaranteed fifth amendment rights were vio-
lated because the court's refusal to provide him with the benefits of sec-
tion 3E1.1 punished him for failing to incriminate himself 21 Defendant in
Henry testified at trial that he was innocent of the charges brought
against him. He contended on appeal that, having testified at trial that he
was innocent, he was required, in effect, to confess to perjury in the sen-
tencing phase in order to receive the lower sentence that would result

14. 880 F.2d at 379. The court was also faced with a series of ingenious statutory argu-
ments. One of the defendants argued that the government had failed to comply with the
statutory requirements:

(A) that the General Accounting Office (GAO) undertake a study and report to
Congress on the projected impact of the guidelines,
(B) that the Sentencing Commission assess the effect that the guidelines would
have on the federal prison population, and
(C) that the guidelines reflect the general inappropriateness of imprisonment for
first time offenders.

Id. The court rejected these challenges. Id. at 379-80.
15. Id. at 379 (citing United States v. Holmes, 838 F.2d 1175 (11th Cir.), cert. denied,

108 S. Ct. 2829 (1988)).
16. Id.
17. GUIDELINES MANUAL § 3EI.I.
18. Id.
19. 883 F.2d 1010 (lth Cir. 1989).
20. Id. at 1010-11.
21. Id. at 1011.
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from the application of section 3E1.1." Defendant also argued that sec-
tion 3E1.1 chills the right to defend oneself in violation of "the sixth
amendment because a defendant, believing in his innocence but fearing
conviction, might reasonably forego taking the stand to take advantage"
of section 3E1.1 without risking a charge of perjury."

The court gave these constitutional arguments short shrift noting that:

Persons involved in the criminal law process are faced with a variety of
choices. Some of the alternatives may lead to unpleasant consequences.
For example, to choose to go to trial may result in greater punishment.
To take the stand as a .vitness in one's case opens the door to possible
perjury charges as well as possible strengthening of the prosecution's
case. Section 3E1.1 may add to the dilemmas facing criminal defendants,
but no good reason exists to believe that 3E1.1 was intended to punish
anyone for exercising rights. We are unprepared to equate the possibility
of leniency with impermissible punishment.24

B. The Applications

The Eleventh Circuit also spent a great deal of its time in the novel but
monumental task of explicating the parameters of the new sentencing
Guidelines and defining the procedures to be utilized under them. As the
court in United States v. Spraggins" noted,

[t]he Supreme Court has declared that the Sentencing Guidelines
promulgated by the United States Sentencing Commission are constitu-
tional ... this court, therefore, must begin the task of formulating what
inevitably will become an immense body of jurisprudence by reviewing
those cases in which the appellant challenges the district court's applica-
tion of the Guidelines in determining the sentence imposed."

Some of the decisions rendered by the court related to the procedure of
appealing sentencing guideline cases. In United States v. Fossett,1 for
example, the Eleventh Circuit concluded that a defendant may not ap-
peal a trial judge's refusal to grant a downward departure but may only
appeal a judge's upward departure from the Guidelines." In another deci-
sion, United States v. Fuente-Kolbenschlag," the court concluded that a
defendant could appeal his sentence even though his sentence is within

22. Id.
23. Id.
24. Id.
25. 868 F.2d 1541 (11th Cir. 1989).
26. Id. at 1542.
27. 881 F.2d 976 (11th Cir. 1989). See contra United States v. Franz, 886 F.2d 973 (7th

Cir. 1989).
28. 881 F.2d at 979-80.
29. 878 F.2d 1377 (11th Cir. 1989).
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the guideline range which he advocates.30 As the court remarked, "a sen-
tence is appealable if the appealing party alleges that the sentencing
Guidelines have been incorrectly applied, even in cases [in which] the
guideline ranges advocated by each of the parties overlap.13 1 In United
States v. Clark,32 the court also made clear that the clearly erroneous
standard applies to appellate review of the factual determinations made
by trial judges in the sentencing process.3 3

The majority of the Guidelines cases, however, related not to procedure
but to the interpretations of the Guidelines themselves. The decisions in-
volving interpretation of the Guidelines are fact intensive. They all, how-
ever, show great deference to. the decisions of the trial judge.

Three of the decisions of the Eleventh Circuit involved the application
of section 3E1.1. In United States v. Spraggins,'4 , the court concluded
that defendant was not entitled to the salutary effect of 3E1.1. Defendant
in Spraggins pled guilty to an indictment charging him with violating the
provisions of 18 U.S.C. § 2252(a)(2) & (b) by receiving materials through
the mails involving minors engaged in sexually explicit conduct.38 He con-
fessed the crime to the arresting officers-and to his court-appointed psy-
chiatrist. He also consented to warrantless postarrest searches of his resi-
dence and work place; Despite defendant's obvious attempts to accept
responsibility, the sentencing judge did not apply the, provisions of sec-
tion 3E1.1. The judge concluded that the defendant had confessed and
consented to the searches simply to avoid a long prison term.3 In refus-
ing to apply section 3E1.1, the court remarked that:

[t]his opinion was based in part on a perception that Spraggins, despite
his protestations to the contrary at the sentencinghearing, continued to
molest children after being released from a prior term of incarceration
following conviction for a similar offense. In 1969, he was convicted of
lewd and lascivious assault upon a child, a kindergarten student, and
since that time, as Spraggins revealed in the letters.he penned soliciting
the pornographic materials for which he now stands convicted of receiv-
ing, he has molested many children-hundreds, according to the letters. 7

The. Eleventh Circuit affirmed the trial judge's actions and in so doing
noted that " [b]ecause the sentencing judge is in a unique position to eval-
uate a defendant's acceptance of responsibility, the court's determination

30. Id. at 1379.
31. Id.
32. 889 F.2d 1056 (11th Cir. 1989).
33. Id. at 1057.
34. 868 F.2d 1541 (11th Cir. 1989).
35. Id. at 1542.
36. Id. at 1543.
37. Id.
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'is entitled to great deference on review and should not be disturbed un-
less it is without foundation.' "'

In United States v. Davis," the court affirmed a trial judge's refusal to
apply the provisions of section 3E1.1 again based on the deference to
which the trial judge's finding on acceptance of responsibility is entitled.'
Defendant in Davis had expressed remorse for her actions but had re-
fused to implicate other participants in the conspiracy. She also had con-
tinued to use drugs while she was out on bond. The court upheld the trial
judge's conclusion that Davis was not entitled to the benefits of the ac-
ceptance of responsibility provisions."

In United States v. Wilson," defendant argued that he was entitled to
have section 3E1.1 applied to him because he had accepted responsibility
during the plea negotiations. Defendant presented no evidence to support
his contention, and the presentence report concluded that defendant had
not fully accepted responsibility.'3 The court affirmed the trial court's re-
fusal to apply section 3E1.1, noting that the language of section 3E1.1
requires the defendant to clearly demonstrate acceptance of
responsibility."

A series of cases attempted to define circumstances under which a trial
judge may depart from the Guidelines and sentence a defendant to a
more severe sentence than the Guidelines would permit. This phenome-
non of imposing a more severe sentence than the Guidelines allow is eu-
phemistically called an "upward departure." In United States v. Craw-
ford ' and United States v. Davis,'4 the court rejected challenges from
two defendants that the sentencing judges had improperly sentenced
them outside the Guidelines because the court had determined that they
were involved with larger quantities of drugs than their convictions indi-
cated. In Davis, defendant entered a plea of guilty to a violation of 21
U.S.C. § 841 (b)(1)(C), which by implication is a crime involving less than
500 grams of cocaine.47 She had previously been indicted under the provi-
sions of 21 U.S.C. § 841(b)(1)(b) because the crime at issue involved 2009
grams of cocaine. The trial judge utilized the full amount of the cocaine

38. Id. (quoting GUIDELINES MANUAL§ 3El.1 commentary at 3.24).
39. 878 F.2d 1299 (11th Cir.), cert. denied, 110 S. Ct. 341 (1989).
40. 878 F.2d at 1300.
41. Id. at 1301.
42. 884 F.2d 1355 (11th Cir. 1989).
43. Id. at 1356.
44. Id.
45. 883 F.2d 963 (11th Cir. 1989).
46. 878 F.2d 1299 (11th Cir. 1989).
47. Id. at 1300.



CONSTITUTIONAL CRIMINAL

at issue in the case in determining her base offense level, and the Elev-
enth Circuit affirmed that decision.' 8

In Crawford defendant pled guilty to simple possession of cocaine as
part of a plea agreement.49 Simple possession of cocaine has a base of-
fense level of 6.50 Because defendant accepted responsibility for her
crime, the lower court reduced her base offense level by 2 pursuant to
section 3E1.1 of the Guidelines.5 Her criminal history category was I.
Thus, the guideline range was 0-4 months."2 The district court, however,
imposed a prison sentence of eleven months followed by a year of super-
vised release and a $2525 fine. The court departed from the Guidelines
because the quantity of drugs was 228 grams of cocaine and because of
defendant's role in the drug transaction." On appeal, defendant argued,
inter alia, that the court could not justify an upward departure because
of the amount of narcotics involved. The Eleventh Circuit rejected the
argument, relying on the Third Circuit's analysis in United States v.
Ryan.54 The court in Ryan noted that a departure based on the quantity
of drugs, like the upward departure in Crawford, is an "unguided" depar-
ture that is clearly authorized by the Guidelines.5 Based on its reading of
chapter one of the Guidelines, the court in Ryan made clear that the
Guidelines were not intended to be all inclusive and that unguided depar-
tures were authorized.56 The United States Sentencing Commission did
"not intend to limit the kinds of factors (whether or not mentioned any-
where else in the Guidelines) that could constitute grounds for departure
in an unusual case."'5

7 Accordingly, the Eleventh Circuit in Crawford con-
cluded that an upward departure based on the quantity of drugs involved
is proper.55

In United States v. Jackson," the Eleventh Circuit affirmed the deci-
sion of the sentencing judge to depart upwardly from defendant's crimi-
nal history guideline range of category III to a guideline range of category
IV.6 His sentencing range thus was increased from 37-46 months to 46-57
months. The trial court ultimately sentenced defendant to serve 52

48. Id.
49. 883 F.2d at 964.
50. GUIDELINES MANUAL § 2D2.1(a)(2).
51. 883 F.2d at 964.
52. Id. (citing GUIDELINES MANUAL ch. 5, part A).
53. Id.
54. 866 F.2d 604 (3d Cir. 1989).
55. Id. at 607.
56. Id.
57. Id.
58. 883 F.2d at 966.
59. 883 F.2d 1007 (11th Cir. 1989), cert. denied, 110 S. Ct. 747 (1990).
60. 883 F.2d at 1110.
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months.' Defendant had been previously convicted of two armed robber-
ies that occurred in Gwinnett County, Georgia. The robberies occurred
eight days apart but were tried together and thus counted as one offense
for sentencing guideline purposes.2 The district court concluded that
placement in criminal history category III did not reflect adequately the
seriousness of defendant's past criminal behavior or the likelihood that he
would commit further crimes. Consequently, the court made an upward
departure to category IV. In affirming the trial judge, the Eleventh Cir-
cuit emphasized the common sense nature of the Guidelines and re-
marked that

As the Second Circuit recently has noted, "[a] precise procedure regu-
lates the exercise of discretion in making this type of departure" when
the guidelines inadequately reflect a defendant's criminal history. The
guidelines require a judge to determine which category best encompasses
the defendant's prior history, and use the corresponding sentencing
range for that category to guide its departure. 8

In United States v. Spraggins,s the Eleventh Circuit affirmed the ac-
tion of the sentencing judge in raising a defendant's criminal history cate-
gory from category I to category IV.6 The court sentenced defendant to
37 months in prison rather than the guideline range of 12-18 months.68 In
departing upward, the court utilized (1) a 1969 conviction for lewd and
lascivious conduct that was too old to be used for enhancement under the
language of the Guidelines; (2) "a factual finding that [defendant] has
continued to molest children and that his acts have had a devastating
effect on the children involved. . .; and (3) the need to deter [defendant)
from molesting children in the future."6

7 Without extended discussion,
the court upheld the departure, noting that "[tihe sentencing court may
depart from the applicable guideline range '[i]f reliable information indi-
cates that the criminal history category does not adequately reflect the
seriousness of the defendant's past criminal conduct or the likelihood
that the defendant will commit other crimes . . . .' "

It is apparent that appeals relating to guideline sentencing will occupy
a major part of the courts time in federal criminal cases in the future. If
the decisions of 1989 are used as a benchmark, the court's decision in the

61. Id, at 1007.
62. Id. at 1008 (citing Guidelines Manual § 4A1.2(a)(2)).
63. Id. at 1009 (citations omitted).
64. 868 F.2d 1541 (11th Cir. 1989). Other facets of Spraggins are discussed supra text

accompanying notes 34-38.
65. 868 F.2d at 1543-44.
66. Id. at 1542.
67. Id. at 1543 (citing GUIDELINES MANUAL § 4AL2(e)(3)).
68. Id. at 1543-44.
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guideline sentencing area will be fact bound common sense type decisions
that offer great deference to the trial judge.

III. THE FOURTH AMENDMENT

The decisions of the Eleventh Circuit in the fourth amendment area
concerned, as should be expected, require the application of the fairly
open ended legal principles enunciated by the Supreme Court to the com-
plex fact situations created by narcotics cases.

A. Standing

Under the decision of the United States Supreme Court in Rakas v.
Illinois," the threshold question that must be decided in every fourth
amendment case is whether a defendant seeking suppression of evidence
gathered during a search has standing to seek such relief.10 In resolving
the standing issue, a court must determine whether the defendant pos-
sessed a legitimate expectation of privacy in the premises searched or in
the items seized.7' The jurisprudence defines a legitimate expectation of
privacy as an expectation that is held actually and subjectively by the
defendant and that society is prepared to recognize as reasonable."

In United States v. Morales,"7 the Eleventh Circuit resolved a standing
issue involving the search of a crew's sleeping quarters on a 32 foot pleas-
ure craft on which 877 pounds of cocaine were found. Coast Guard of-
ficers boarded the vessel to conduct a safety and documentation inspec-
tion pursuant to 14 U.S.C. § 89(a) and discovered cocaine in a false water
tank.7' At the district court, defendant, a crew member, contended that
the Coast Guard search which led to the discovery of the cocaine was
unlawful. At the district court, defendant's motion to suppress was de-
nied on the ground that he lacked standing.7 5 The Eleventh Circuit re-
versed and remanded the case for an evidentiary hearing on the standing
issue.7s The district court, on remand, found that defendant had stand-
ing, but also found that the Coast Guard had reasonable suspicion to sup-

69. 439 U.S. 128 (1978).
70. Id. at 140.
71. United States v. Rackley, 742 F.2d 1266, 1270 (11th Cir. 1984).
72. Smith v. Maryland, 442 U.S. 735, 740 (1979).
73. 889 F.2d 1058 (11th Cir. 1989).
74. Id. at 1058.
75. Id. at 1059.
76. United States v. Morales, 847 F.2d 671 (11th Cir. 1988) (per curiam). 889 F.2d at

1059.
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port its search.77 Another appeal then ensued which resulted in the opin-
ion discussed below.7 8

The court's opinion canvased the applicable law with regard to the
standing of crew members to contest the search of a crew member's
quarters. The court noted that in United States v. Whitmire,79 the Fifth
Circuit concluded that crew members may have a legitimate expectation
of privacy in the "crew's living quarters on a tanker that travels for
months at sea."80 The court also noted that in United States v. De-
weese,51 the Fifth Circuit decided that crewmen had no expectation of
privacy in the ice hold of a ship, but observed that there are some areas
such as foot lockers, duffel bags, and private cabins or quarters where
crewmen might indeed have a legitimate expectation of privacy. 2

The Eleventh Circuit found the district court's findings, with regard to
standing, in error. The court decided, however, following the decision of
the Fifth Circuit in United States v. Williams,83 that because the stand-
ing issue was a close one, it would assume that standing existed. The
court concluded that the search of the crew's quarters was permissible."'

The court reached a similar conclusion in United States v. Has-
tamorir8 In Hastamorir, United States Customs agents seized thirty kil-
ogram sized packages of cocaine from a Chevrolet Celebrity station
wagon.8 One defendant, Herman Lopez, sought to have the cocaine sup-
pressed. He told the officers at the point of arrest, however, that he had
no knowledge of or interest in the station wagon or the boxes taken from
it where the cocaine was found. The district court found that Lopez had
abandoned any standing which he may have had to challenge the search
of the station wagon, and the Eleventh Circuit upheld this finding.87

B. Application of Fourth Amendment Principles

In the watershed case of Terry v. Ohio,80 the United States Supreme
Court concluded that it was constitutionally permissible for a police of-
ficer to stop a suspect on the street for questioning and a possible frisk.

77. 889 F.2d at 1059.
78. Id.
79. 595 F.2d 1303, 1312 (5th Cir. 1979), cert, denied, 448 U.S. 906 (1980).
80. 889 F.2d at 1060 (quoting Whitmire, 595 F.2d at 1312).
81. 632 F.2d 1267, 1271 (5th Cir. 1980), cert. denied, 454 U.S. 878 (1981).
82. 889 F.2d at 1060.
83. 617 F.2d 1063 (5th Cir. 1980) (en banc).
84. 889 F.2d at 1060-61.
85. 881 F.2d 1551 (11th Cir. 1989).
86. Id. at 1553.
87. Id. at 1560.
88. 392 U.S. 1 (1968).
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The Court concluded that such a stop could be made when the officer has
a "reasonable suspicion" that such action is necessary.8' "Reasonable sus-
picion" is less than "probable cause."' 0 The decision in Terry has led to a
pigeonholing of the fourth amendment principles in the area of police cit-
izen encounters. In the first category of encounters are police-citizen com-
munications that involve no coercion or detention. Because the fourth
amendment is not implicated in these encounters, no further inquiry
about their validity under the fourth amendment is necessary. The sec-
ond category concerns the Terry-type "stop and frisk" activities. In these
sorts of police-citizen encounters, reasonably brief investigative detention
is permitted based on a showing that the detaining officer has a reasona-
ble and articulable suspicion that the person detained has committed or
is about to commit a crime. The last category involves a government en-
counter that becomes too intrusive to be classified as an investigative ac-
tion. Those encounters, which are full scale arrests, can be upheld against
a fourth amendment attack only upon a showing of probable cause.' 1 The
lower federal courts have struggled to draw reasonable dividing lines be-
tween these three categories. This line drawing is particularly difficult
when deciding whether a police-citizen encounter is simply an "investiga-
tive detention" or a full scale arrest. If too much police activity is classi-
fied as "investigative detention," the fourth amendment loses its mean-
ing. Conversely, if too much police activity is classified as a full scale
arrest, then legitimate law enforcement activity is hindered. In 1989 the
Eleventh Circuit continued its attempts at line drawing in this complex
area with a view toward balancing the competing concerns.

In United States v. Cooper," the Eleventh Circuit was forced to decide
yet another case involving luggage at an airport, adding another piece to
the ever developing body of "luggage law.' 3 Two Drug Enforcement Ad-
ministration (the "DEA") agents stopped defendant Gwendolyn Cooper
in the Atlanta airport as she waited for a flight to Richmond, Virginia.
She was stopped because the agents believed that she was traveling with
two men whom they had previously stopped. 4 One of the men had co-

89. Id. at 24.
90. Id. at 27.
91. See generally United States v. Espinosa-Guerra, 805 F.2d 1502 (11th Cir. 1986).
92. 873 F.2d 269 (11th Cir.), cert. denied, 110 S. Ct. 118 (1989).
93. Because drug traffickers often conceal their illegal merchandise in luggage at air-

ports, the Eleventh Circuit has developed a formidable body of law concerning the seizure
and search of pieces of luggage. See, e.g., United States v. McBean, 861 F.2d 1570 (11th Cir.
1988); United States v. Mancini, 802 F.2d 1326 (11th Cir. 1986); United States v. Alvarez-
Sanchez, 774 F.2d 1036 (11th Cir. 1985); United States v. Puglisi, 723 F.2d 779 (11th Cir.
1984).

94. Cooper was the only passenger who had the same itinerary as the two male suspects,
and she, like the two men, had purchased her tickets in cash. 873 F.2d at 271-72.
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caine in his possession, and the agents suspected that both men were drug
traffickers. When the agents interviewed Cooper, she appeared very ner-
vous and refused to consent to a search of her luggage. The agents then
allowed Cooper to board her plane for Richmond."5

After Cooper got on the plane, the agents determined that Cooper had
stayed at the same motel as one of the male suspects. Markonni, one of
the agents, called a DEA agent in Richmond who told Markonni that he
was unsure that he could get a narcotic detector dog to the Richmond
airport before Cooper's flight landed." Without notice to Cooper,
Markonni removed Cooper's luggage from the airliner and detained the
luggage in Atlanta before Cooper's flight departed. A narcotics detector
dog was summoned and approximately thirty-five minutes later, the dog,
in the language of the trade, "alerted to Cooper's luggage." Markonni
then obtained a search warrant. The subsequent search of Cooper's lug-
gage revealed one-half kilogram of cocaine in a taped package inside the
luggage. Cooper then argued on appeal that the detention of her luggage
was an illegal seizure because it "was unsupported by reasonable suspi-.
cion and was for an unreasonable amount of time.' '97

The court rejected Cooper's argument. The resolution of the "reasona-
ble suspicion" argument was fairly simple. Before seizing the luggage, the
officers had a substantial quantum of evidence linking Cooper with the
two male suspects. In addition, Cooper appeared nervous and gave con-
tradictory information during the interview with police. The Eleventh
Circuit found that the facts before the court were clearly sufficient to es-
tablish a "reasonable suspicion" about Cooper."

The court's resolution of Cooper's unreasonable detention argument
commanded a more extended discussion which began by outlining the
outcome determinative factors of its inquiry. As the court noted,

The brevity of the invasion of the individual's fourth amendment rights
is "an important factor in determining whether the seizure is so mini-
rmally intrusive as to be justifiable on reasonable suspicion." Another im-
portant factor in assessing the effect of the length of detention is whether
the police have diligently pursued their investigation."

95. Id. at 272.
96. Id.
97. Id. at 274.
98. Id. at 274-75. For example, Cooper produced identification indicating that she lived

in College Park, Georgia, yet she claimed that she was traveling for pleasure from Atlanta to
Richmond via Miami. Id. at 275.

99. Id. (citations omitted). The court applied the factors outlined in United States v.
Place, 462 U.S. 696 (1983) (extending the scope of the Terry stop to luggage).
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The court then assessed the diligence of the law enforcement officers in-
volved. The court concluded that the officer acted diligently in obtaining
a narcotics detection dog and noted that there was no constitutional re-
quirement that police have a detection dog on site at the airport at all
times.100 In so doing, the Eleventh Circuit joined the courts of several
other circuits who had issued similar holdings." ' The court also con-
cluded that the detention of the luggage for thirty-five minutes was not
unreasonable given the diligence of the agents in obtaining the services of
the detection dog.102 The court, however, noted that some courts had ap-
proved of delays of seventy-five minutes1 "3 and thirty minutes,1 4 but
others have disapproved substantially longer delays.'"5

In a second decision, United States v. Williams,0 1 the court was faced
with a challenge to an automobile stop arising out of a Florida drug case.
In November 1987 Duval County detectives placed a court ordered wire-
tap on the phone of a suspected drug trafficker, Henry Alan Mann. An
intercepted phone call led these detectives to believe that a woman
named Essie Williams intended to distribute narcotics to Mann. Essie
Williams is the sister of the defendants in United States v. Williams.10 7

The Duval County detectives then began the surveillance of an apartment
where they believed that Essie Williams had called Henry Mann. At mid-
night on November 13th, the detectives observed one woman and three
men getting out of two cars after arriving at the apartment complex. The
detectives believed that the three men were Essie Williams' brothers.
Other law enforcement agencies had informed the detectives that the
three Williams brothers were major south Florida drug dealers who were
expanding their ;peration into north Florida. Confidential informants
corroborated this information for the detectives.

The next morning, the surveillance detectives observed the Williams
brothers, one of whom was carrying a plastic drawstring athletic bag,
leave the apartment, get into a Sentra, and proceed down a highway at a
high rate of speed. The car executed several unusual maneuvers leading

100. 873 F.2d at 275-76.
101. See United States v. Alpert, 816 F.2d 958 (4th Cir. 1987); United States v. Borys,

766 F.2d 304 (7th Cir. 1985); United States v. West, 731 F.2d 90 (1st Cir. 1984), cert. denied,
469 U.S. 1188 (1985).

102. 873 F.2d at 276 (citing United States v. Hardy, 855 F.2d 753 (11th Cir. 1988), cert.
denied, 109 S. Ct. 1137 (1989) (permitting a 50 minute detention)).

103. See Borys, 766 F.2d at 313.
104. See State v. Jerome, 736 P.2d 438, 439 (Haw. 1987).
105. See United States v. Place, 462 U.S 696 (1983) (finding a 90 minute seizure unrea-

sonable); United States v. Puglisi, 723 F.2d 779 (11th Cir. 1984) (finding a 140 minute
seizure unreasonable).

106. 876 F.2d 1521 (11th Cir. 1989).
107. Id. at 1522.
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one of the detectives to conclude that the car was being driven in a
counter-surveillance pattern. The same detective also believed that the
counter-surveillance maneuvers constituted a traffic violation. The detec-
tive then contacted the dispatch operator, asking that a marked sheriff's
department unit stop the Sentra and identify the driver. The detective
told the uniformed officer that the stop was part of a drug investigation
but gave him no details. 08 After noticing that neither the driver nor the
front seat passenger were wearing seat belts in violation of Florida law,
the uniformed officer then proceeded to stop the Sentra.

'The officer approached the car and asked the driver for his license. At
that point, the driver put the car in gear and left the sheriff's deputy by
the side of the road. The sheriff's deputy then pursued the fleeing Sentra.
During the chase the car slowed down, and the passenger threw the ath-
letic bag out of the window. The bag was later retrieved and found to
contain 850 grams of crack cocaine. Defendants sought to suppress that
evidence by contending that the initial stop of the Sentra was
unconstitutional.

The Eleventh Circuit began the analysis of the claim by reviewing set-
tled law.

The Terry rationale also permits police officers to stop a moving automo-
bile based on a reasonable suspicion that its occupants are violating the
law. Reasonable suspicion is determined from the totality of the circum-
stances and from the collective knowledge of the officers involved in the
stop. Although this standard is considerably less demanding than proof
of wrongdoing by a preponderance of the evidence and less than proba-
ble cause, the fourth amendment nevertheless requires that the police
articulate facts which provide some minimal, objective justification for
the stop. Such facts may be derived from "various objective observations,
information from police reports, if such are available, and consideration
of the modes or patterns of operation of certain kinds of lawbreakers."' O0

The court had little trouble finding that the collective knowledge of all of
the officers involved in the stop rose to the level of reasonable suspicion.
In concluding its opinion on the stop issue, the court noted that the sec-
ond prong of defendants' attack on the stop was that the stop was pretex-
tual. The court did not reach the question, remarking that "[tihe issue of
whether a stop for a traffic violation-in this case the seat belt offense-is

108. Id. at 1523.
109. Id. at 1524 (citations omitted).
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ever a pretext for investigating drug activity arises only when the police
lack reasonable suspicion."110

A third opinion required the court to explore the relationship and con-
sequent constitutionality of an investigative detention which turns into
an arrest. In yet another Florida drug case, United States v. Has-
tamorir,"1 the court was faced with a challenge to the actions of United
States Customs Service agents. On April 8, 1987, United States Customs
Service agents watched Hastamorir and five other persons conversing in a
restaurant in a North Miami Beach, Florida mall. 12 A group of three of
the individuals, not including Hastamorir, walked through the mall park-
ing lot to a Chevrolet Celebrity station wagon. One of the individuals
walked further to a Nissan Sentra, opened its trunk, and removed two
heavy cardboard boxes. Two of the other individuals then removed a se-
ries of brick like packages from the boxes and placed them in a compart-
ment in the cargo area of the station wagon. The Customs agents ap-
proached and questioned the individuals, who denied any knowledge of
the station wagon and its cargo. The agents found approximately thirty
kilograms of cocaine inside the station wagon and found two more kilo-
grams of cocaine in the Sentra. They then placed the three individuals
under arrest.

The agents continued to surveill the restaurant and later that same
day, saw Hastamorir and two other individuals leave the restaurant and
get into a yellow Datsun, with Hastamorir sitting in the rear of the car. 13

Two agents approached the car, and one agent ordered the driver to stop
the automobile. After moving approximately eight feet, the Datsun
stopped. While removing the three individuals from the car and handcuff-
ing them, one of the agents observed Hastamorir drop a piece of paper to
the ground and kick it under the car. The agent retrieved the paper,
which contained information linking it to the seized cocaine and con-
tained a series of names and telephone numbers for beepers. The piece of
paper was later identified as a drug ledger.' 4

Hastamorir argued that the armed stopping of the automobile and his
handcuffing constituted an arrest. The district court found that an arrest
did not occur until after Hastamorir had dropped the paper. 15 The Elev-

110. Id. at 1524 n.2 (citing United States v. Smith, 799 F.2d 704 (11th Cir. 1986); United
States v. Miller, 821 F.2d 546 (11th Cir. 1987) (both concluding that the trooper lacked
reasonable suspicion to stop the car)).

111. 881 F.2d 1551 (11th Cir. 1989). Other facets of Hastamorir are discussed supra text
accompanying notes 85-87.

112. 881 F.2d at 1553.
113. Id. at 1554.
114. Id. at 1554 n.1.
115. Id. at 1557.
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enth Circuit described its first task as deciding when Hastamorir's arrest
occurred. As the court noted, "In determining 'when' an investigative stop
ripens into an arrest, no bright line rule exists. Instead, in determining
whether an investigative detention is unreasonable, 'common sense and
ordinary human experience must govern over rigid criteria.' 116 Relying
on its prior decisions, the court also noted (1) that handcuffing does not
automatically "convert a Terry stop into a de facto arrest requiring prob-
able cause" 117 and (2) that even during investigative detentions, police
"may take reasonable action, based upon the circumstances, to protect
themselves . . . ..' The court then concluded that at the time Has-
tamorir was extracted from the Datsun and handcuffed, only a Terry-
type investigative stop had occurred and that there was ample support,
both legally and factually, for the agents actions.119 The court also agreed
that once the drug ledger was observed on the ground and Hastamorir
was observed trying to hide or destroy it, there was ample probable cause
for arrest.120 In reaching that conclusion, the court continued to empha-
size, consistent with its prior decisions, that it is the "collective knowl-
edge" of the law enforcement officers which controls and not necessarily
the knowledge that each one possess individually. 2 '

C. Consent

When a search of property is made by law enforcement officers acting
under the voluntary consent of a person who may validly consent to the
search, neither the warrant nor the probable cause provisions of the
fourth amendment apply. Rather, the critical question becomes whether
the person "voluntarily" consented to the search.' 2 Like many such con-
cepts, the notion of voluntariness is not always easy to determine. On two
occasions, the Eleventh Circuit was called on to determine the validity of
a consent search against an argument that the search was not
voluntary. 28

116. Id. at 1556.
117. Id. (quoting United States v. Kapperman, 764 F.2d 786, 790 n.4 (11th Cir. 1985)).
118. Id.
119. Id. at 1557.
120. Id.
121. Id.
122. See Schneckloth v. Bustamonte, 412 U.S. 218 (1973).
123. The Eleventh Circuit issued a major standing opinion in United States v. Tobin,

890 F.2d 319 (11th Cir. 1989). In Tobin the court determined that defendant's decision to
open his door to police officers was not voluntary, and that the fruits of the resulting search
should be suppressed. On May 16, 1990, the court decided to review the panel decision in
Tobin en banc and vacated the panel opinion. United States v. Tobin, Nos. 87-6015; 88-5724
(11th Cir. May 16, 1990).
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In United States v. Blake,124 the court decided the validity of a consent
search conducted on two persons at the Fort Lauderdale airport. The two
defendants, Blake and'Eason, were approached by deputy sheriffs as they
were leaving the ticket counter and entering the middle of the airport
corridor. During this initial contact, the officers asked Blake and Eason
for some identification and to view their tickets. One of the deputy sher-
iffs, Detective Hendrick, then asked defendants for permission to search
their baggage and their persons for drugs. Hendrick specifically explained
to Blake and Eason that they had the right to refuse to consent to the
search. Both defendants agreed to a search of their luggage and their
persons.

Within seconds of Blake's having given his consent, Hendrick reached
into Blake's groin region where he did a "frontal touching" of the
"outside of [Blake's] trousers" in "the area between the legs where the
penis would normally be positioned." Upon reaching into Blake's crotch,
Hendrick felt an object and heard a crinkling sound . 2

Detective Hendrick repeated the procedure on Eason with the same re-
sult. Defendants were handcuffed, given Miranda warnings, and taken to
an office outside the terminal where packages of crack cocaine were re-
moved from their crotches. A subsequent search of their bags revealed
materials relating to the packaging of crack cocaine.

In pretrial proceedings, the district court granted a motion to suppress
the evidence taken from defendants' groin area, concluding that the
search of that area was outrageous and unreasonable. The government
appealed.

1
1
7

The court began its resolution of the issue by discussing the parameters
of consent to search law. As the court noted, there are a variety of factors
to be considered in determining whether a defendant's consent to search
is voluntary.

Voluntariness of the defendant's custodial status, the presence of coer-
cive police procedure, the extent and level of the defendant's cooperation
with the police, the defendant's awareness of his right to refuse to con-
sent to the search, the defendant's education and intelligence, and signif-
icantly, the defendant's belief that no incriminating evidence will be
found." '

124. 888 F.2d 795 (11th Cir. 1989).
125. Id. at 797.
126. Id.
127. Id. at 798.
128. Id. (quoting United States v. Chemaly, 741 F.2d 1346, 1352 (5th Cir. Unit B 1981),

cert. denied, 457 U.S. 1136 (1982)).
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The court also remarked: "Given the extremely intimidating nature of
airport stops, this court has emphasized that verbal agreements, acquies-
cencing in officers' requests should be scrutinized exceptionally closely to
ensure a complete absence of coercive influence."12' 9 The court concluded
that none of the factors that the court had identified as showing police
coercion were present, and that consent to search had been voluntarily
given.

The court, however, did not end its analysis after having resolved the
general consent issue. The district court concluded that defendants' con-
sent allowing the officers to search their persons could not be construed
"as authorization for the officers to touch their genitals in the middle of
the Fort Lauderdale airport."18 0 Therefore, the court was called upon to
determine whether the district judge's conclusion that the search ex-
ceeded. the scope of consent was "clearly erroneous." '

The court reviewed the evidence and circumstances surrounding the
search and concluded that the trial judge's decision that the search had
exceeded the scope of the consent was due to be upheld. In so doing, the
court placed significant weight on the fact that the search took place in
an opea area of the Fort Lauderdale airport. As the judges noted:

It must be remembered that the request for search took place in a public
airport terminal-a meeting in which particular care needs to be exer-
cised to ensure that police officers do not intrude upon the privacy inter-
ests of individuals. Given this public location, it cannot be said that a
reasonable individual would understand that a search of one's person
would entail an officer touching his or her genitals. One would surely ex-
pect a search with a hand held magnetometer, or a general patdown of
one's pockets, sides and shoulders. One might even reasonably expect the
traditional frisk search described in Terry v. Ohio . . .as a "thorough
search ... of. . . arms and armpits, waistline and back, the groin and
area about the testicles, and the entire surface of the legs down to the
feet." However, the district court was not clearly erroneous in concluding
that the consent given in this case, under all the circumstances, did not
extend to touching the genitals. 1

3
2

Defendant in another consent case, United States v. Garcia,"8" did not
fare so well. A secret service agent arrested Garcia in the front yard of his

129. Id. at 799 (quoting United States v. Berry, 670 F.2d 583, 596-98 (5th Cir. Unit B
1982) (en banc)).

130. Id. at 800.
131. "The scope of a consent search is defined by the scope of actual consent in the same

way that the scope of a search based upon a search warrant is defined by the warrant."
United States v. McBean, 861 F.2d 1570, 1573 (11th Cir. 1988) (per curiam).

132. 888 F.2d at 800-01.
133. 890 F.2d 355 (11th Cir. 1989).
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house while other agents conducted a protective security sweep search."'
An agent patted down Garcia and asked whether he had any weapons.
Garcia indicated that there were weapons inside the house and led the
agent through the house to the bedroom where some firearms were lo-
cated. The agent seized the firearms and escorted Garcia to the living
room where the agent handcuffed Garcia and placed him on the couch.135

Another law enforcement officer, acting as an interpreter, read Garcia
his Miranda rights, and Garcia acknowledged that he understood them.
The interpreting officer requested Garcia's consent to search the house.
Garcia replied that the officers could only search certain rooms because
he did not want them to see his personal items. The interpreting officer
told Garcia that the DEA agents would not accept his limited consent,
but that they would secure the house and attempt to obtain a search war-
rant. Garcia then "responded that the agents need not procure a search
warrant; they could 'go ahead and search the house.' ,,0 When searching
the house, agents found more than two kilograms of cocaine and various
drug paraphernalia.

The trial court granted Garcia's motion to suppress, finding that

The defendant's consent given here, when viewed under the totality of
the circumstances, cannot be deemed to have been given freely, volunta-
rily, and knowledgeably. 'In particular, the Court notes that fourteen
armed officers were present, that the defendant was placed in handcuffs
and was taken into his own home in the presence of his mother-in-law,
that the defendant initially refused to give consent, and only after persis-
tence by the officers was consent obtained. These factors, combined with
all other evidence presented, necessitate a finding of unacceptable, invol-
untary consent.137

The court began its analysis of the case by discussing the role of an ap-
pellate court in reviewing a district court's grant of a motion to suppress.
The court noted that rulings on motions to suppress involve mixed ques-
tions of law and fact. Thus, an appellate court must defer to the trial
judge's findings of fact unless they are clearly erroneous. The appellate
court, however, is to review the district judge's application of the law to
the facts de novo. Because a finding of voluntariness normally involves
resolution of credibility issues, a finding by the trial judge that consent
was voluntary will not be overturned unless clearly' erroneous.138 The

134. Id. at 357.
135. Id. at 358.
136. Id.
137. Id. at 358-59.
138. Id. (citing United States v. Aldridge, 719 F.2d 368 (11th Cir. 1983); United States v.

Waksal, 709 F.2d 653 (11th Cir. 1983)).
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Eleventh Circuit, however, concluded that the district court found the
consent involuntary as a matter of law because it relied on the uncontra-
dicted testimony of the government's witnesses with no indication that he
doubted their credibility. Thus, the Eleventh Circuit held that it could
review the voluntariness finding de novo"3

The court then revisited the law on the voluntariness of consent, noting
that:

In order for consent to a search to be deemed voluntary, it must be the
product of an essentially free and unconstrained choice. "In examining
all the surrounding circumstances to determine if in fact the consent to
search was coerced, account must be taken of subtly coercive police ques-
tions, as well as the possibly vulnerable subjective state of the person
who consents." However, "to place artificial restrictions upon such
searches would jeopardize their basic validity." Hence, in determining
whether Garcia's consent was voluntary, we must scrutinize the facts,
and strike a balance between Garcia's right to be free from coercive con-
duct and the legitimate need of the government to conduct lawful:
searches.' °0

The court then balanced the facts and concluded that Garcia had in fact
voluntarily consented to the search of his residence. In so doing, the court
remarked that:

The agents never represented to Garcia that they were in possession of a
search warrant, or that they could lawfully search his premises without
his consent. The agents merely stated that they would not accept Gar-
cia's conditional consent, and that if he refused to consent to a full
search, the agents would attempt to obtain a warrant. Further, defendant
adduced no evidence indicating a lack of mental capacity to understand
his actions.1

4

D. The Sixth Amendment and Ineffective Assistance of Counsel

Much of the Eleventh Circuit's time is spent in reviewing the actions of
the district courts concerning petitions for writs of habeas corpus, partic-
ularly in death penalty cases. These petitions contain, as a routine mat-
ter, allegations that the petitioner's right to counsel as guaranteed by the
sixth amendment was violated because the lawyer who represented the
petitioner at trial was ineffective. The United States Supreme Court de-
lineated the constitutional parameters of an ineffective assistance of
counsel claim in Strickland v. Washington.142 The decision in Strickland

139. Id. at 360.
140. Id. (citations omitted).
141. Id. at 361.
142. 466 U.S. 668 (1984).
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places a dual burden on a habeas petitioner advancing an ineffective as-
sistance of counsel claim. In order to prevail on the claim, a petitioner
must show that the performance of his counsel was deficient and that the
deficient performance prejudiced his defense. 14

3 In United States v.
Cronic,'1" the Supreme Court held that in certain rare instances,
prejudice may be presumed.145 The task of the lower federal courts is to
apply the Strickland and Cronic standard to an ever increasing number
of complex fact situations. The Eleventh Circuit performed that task in
literally hundreds of case. Three bear further mention.

In Harris v. Dugger, '6 the court was faced with an ineffective assis-
tance of counsel claim in a death penalty case revolving around the ef-
forts of petitioner's counsel in the capital sentencing proceeding, which is
more commonly known as the penalty phase. Both of petitioner's trial
counsel testified at the state court post-conviction hearings that they had
done nothing to investigate petitioner's background. They failed to do so
because each believed that the other was responsible for preparing the
presentation of evidence during the penalty phase. Evidence presented at
the state post-conviction hearing showed that there was mitigating evi-
dence that could have been presented.1 47

The Eleventh Circuit had little trouble affirming the district court's de-
cision that the petitioner's lawyers rendered ineffective assistance of
counsel during the penalty phase."48 The court concluded that counsel's
ignorance of the type of mitigating evidence available to them "precluded
[them] from making strategic decisions on whether to introduce testi-
mony from Harris' friends and relatives.1"" The court also concluded
that this deficiency prejudiced defendant. The court noted that the mur-
der in the case was not planned'" and that "evidence seeking to show
appellant's character as being good may have had a greater impact on a
jury deciding whether to impose the death penalty for this crime-a bur-
glary gone horribly awry-as opposed to one involving murder as the in-
tended goal from the inception . .. . 1

143. Id. at 687.
144. 466 U.S. 648 (1984).
145. Id. at 662.
146. 874 F.2d 756 (11th Cir.), reh'g denied, 885 F.2d 877, cert. denied, 110 S. Ct. 573

(1989).
147. 874 F.2d at 759-60.
148. Id. at 763.
149. Id.
150. The evidence showed that petitioner had perpetrated a weaponless burglary when

he was surprised by the victim who produced a knife and struck the first blow. Id. at 764.
151. Id.
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In the second case, Harding v. Davis,"2 the Eleventh Circuit also found
that petitioner's ineffective assistance of counsel claim had merit. Before
and during petitioner's trial, serious conflicts arose between petitioner
and his court-appointed counsel. Petitioner, however, did not invoke his
right of self-representation and did not waive his right to counsel. Thus,
his court-appointed counsel remained his counsel for at least part of the
trial.15 Petitioner offered no evidence at trial, and neither petitioner nor
his counsel made an opening statement or cross-examined any wit-
nesses.""' After the state rested, petitioner was given an opportunity to
present evidence. He presented none. In a bold but perilous procedural
move, the state then moved for a directed verdict. In a ruling absolutely
without any legal foundation, the trial judge granted the motion and di-
rected the jury to return a verdict of guilty, which the jury did. 15

The Eleventh Circuit concluded that counsel's failure to object when
the court directed a verdict of guilty against his client constituted ineffec-
tive assistance of counsel.'5 The court, however, made no inquiry into
whether counsel's failure to object prejudiced petitioner. Rather, the
court concluded that counsel's action, in remaining silent when the court
committed plain and overt constitutional error, was so egregious that it
created a presumption of prejudice.157 As the court noted,

Lovelace [petitioner's counsel] was silent throughout virtually the entire
trial, but most crucially, he remained silent as the judge directed a ver-
dict against his criminal defendant client. We hold that his silence at the
point the verdict was directed against his client was so likely to prejudice
Harding that the cost of litigating its effect is unjustified and prejudice is
presumed.1 5

The Eleventh Circuit's decision in Harding is one of a very limited num-
ber of decisions applying the no prejudice rule of United States v.
Cronic.11

152. 878 F.2d 1341 (11th Cir. 1989)
153. Id. at 1344.
154. Id. at 1343.
155. Id.
156. Id. at 1345.
157. Id.
158. Id. As the court noted in its opinion, this notion of presumed prejudice began with

the Supreme Court's decision in United States v. Cronic, 466 U.S. 648 (1984). In Cronic, the
Court "found constitutional error without any showing of prejudice when counsel was either
totally absent, or prevented from assisting the accused during a critical stage of the proceed-
ing." Id. at 659 n.25.

159. 466 U.S. 648 (1984).
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The last decision for discussion concerning allegations of ineffective as-
sistance of counsel is Gates v. Zant.1 0 Gates was tried and convicted of
capital murder in Columbus, Georgia and was sentenced to death by an
all white jury. The prosecutor peremptorily challenged all of the blacks
who actually reached the jury box." Gates' counsel did not investigate
the composition of the jury lists in Muscogee County, Georgia prior to his
trial. Had he done so, "he would have discovered a statistical disparity of
at least [thirteen percent] between the percentage of blacks in Muscogee
County as a whole and the percentage of blacks on the jury lists."' This
evidence would have been sufficient to establish a prima facie case of jury
discrimination.

Gates' counsel testified that he did not pursue a challenge to the com-
position of the jury lists because he did not believe the challenge would
be successful and because he did not want to alienate the jury. 3 He
reached these conclusions because:

(1) he was not aware of any specific evidence that the jury commissioners
in Muscogee County were intentionally discriminating against blacks and
women in composing the jury list, (2) in the past he had observed many
panels drawn from the jury list in Muscogee County in which nearly fifty
percent of the members were black, and (3). it was the consensus of many
of the other leading criminal defense lawyers in the area that such chal-
lenges were not in the best interests of defendants. 1"

Gates' counsel did not conduct any investigation of his own to determine
whether in fact the jury lists were under-represented as far as blacks go.
The court concluded that Gates' counsel's total failure to pursue a poten-
tially beneficial jury challenge was reasonable under the circumstances
and did not constitute ineffective assistance of counsel.'" The court rea-
soned that: "Cain [petitioner's trial counsel], an experienced criminal de-
fense lawyer, made the reasonable decision to reject the idea of a jury list
challenge on the grounds that the potential prejudice to his client out-
weighed the potential benefit of obtaining a black juror." o6 The panel
opinion in this case was roundly and effectively criticized by Judge Clark
in an opinion filed by him dissenting from the order of the court denying
the petition for en banc consideration.16 7 The opinion was joined by

160. 863 F.2d 1492, reh'g denied, 880 F.2d 293 (11th Cir. 1989).
161. 880 F.2d at 293-94 (Clark, J., dissenting).
162. 863 F.2d at 1498.
163. Id. at 1497.
164. Id.
165. Id. at 1500.
166. Id. at 1499. The court reached that conclusion after applying the three factor test of

Birt v. Montgomery, 725 F.2d 587 (11th Cir.) (en banc), cert. denied, 469 U.S. 874 (1984).
167. 880 F.2d at 293 (Clark, J., dissenting).

1990] 1299



MERCER LAW REVIEW

Judge Johnson and Judge Hatchett. The opinion made an important and
thought provoking point:

Under any inquiry into the adequacy of Cain's representation, Cain's
"experience" and "observations" did not render his failure to investigate
reasonable. Cain asserted that he did not challenge the jury composition
because it was known among the criminal defense attorneys in the
county that it was not "the thing to do." In other words, such challenges
were not favored by the local bar because it was the bar's analysis "that
more harm than good can perhaps come from such a procedure." This
"logic" is perhaps the worst of all. If such a rationale is deemed "reason-
able," then this court will sanction the perpetuation of unconstitutionally
composed juries. The incumbent defense attorneys will not challenge the
jury composition and any new attorney that comes into the county will
quickly learn that such a challenge is "not the thing to do." Yet this
court would uphold such provincial wisdom as reasonable and with its
sanction, Muscogee County may never be forced to face the potential un-
constitutionality of its system,'"

In the course of a capital murder trial, defense attorneys are often
called upon to do things that may not be considered the "thing to do" by
the average member of the local bar in making sure that his or her client
receives a fair trial. It remains to be seen whether the rationale of the
panel opinion in Gates is extended beyond the jury challenge context.

E. The Batson Followup

In Batson v. Kentucky,'" the United States Supreme Court overruled
Swain v. Alabama170 by altering the proof requirements in cases involving
challenges to the prosecution's use of peremptory challenges. Under the
analysis dictated by Batson, a defendant who belongs to a cognizable
group may establish a prima facie violation of the equal protection clause
by showing that the prosecutor exercised his peremptory challenges
against members of the defendant's race and that this "and any other
relevant circumstances raise an inference that the prosecutor used that
practice to exclude the venireman from the petit jury on account of their
race.' 7 1 As always, it is left to the lower courts to develop the specifics of
the Batson mandate. One important decision of the Eleventh Circuit in
1989 dealt with developing Batson issues.' 7

2

168. Id. at 296.
169. 476 U.S. 79 (1986).
170. 380 U.S. 202 (1965), overruled, Batson v. Kentucky, 476 U.S. 79 (1986).
171. 476 U.S. at 96.
172. The Supreme Court has recently clarified two issues relating to Batson. In Holland

v. Illinois, 110 S. Ct. 803, 805 (1990), the Supreme Court refused to extend the rationale of
Batson to "fair cross section" challenges brought under the sixth amendment but decided
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Under the Batson analysis, once the defendant establishes a prima fa-
cie case, the burden shifts to the prosecutor to come forward with racially
neutral explanations of why he utilized his peremptory challenges to re-
move members of the defendant's race from the venire."8 In United
States v. Horsley,1 7

4 the court was called on to decide whether the reason
offered by a prosecutor was sufficient under Batson to rebut defendant's
prima facie case.

The jury in Horsley was selected from a venire of thirty-two persons,
only one of whom was black. The court examined the venire and invited
counsel to undertake their own examination. The prosecutor did not ask
any questions, and the defense counsel asked only a few. No one was
challenged for cause.1' During the striking of the jurors, the government
struck the sole black juror with its second peremptory challenge. The de-
fense objected to what appeared to be the racially discriminatory use of a
peremptory challenge by the prosecutor. The court then ordered the pros-
ecutor to set forth a racially neutral reason for striking the sole black
juror. " ' The prosecutor responded "I don't have any particular reason. I
just got a feeling about him as I have about Mr. Gonzalez and several
others."

'17

Before swearing in the jury, the court reconsidered the implication of
its previous order to the prosecutor which required him to offer a race
neutral reason for using his pre-emptory challenge on the sole black juror.
The court concluded that a prima facie case under Batson could be made
only by a showing that the prosecution had utilized its peremptory chal-
lenges in a pattern to exclude a minimum of three or four black venire-
man. '7 Thus, the court declined to take any action regarding the prose-
cutor's use of his strike. Defendant was convicted, and an appeal ensued.

Based on its interpretation of Batson and previous circuit law,"7 the
Eleventh Circuit decided that the exclusion of a single juror through the
use of the prosecution's peremptory challenge could constitute a prima

that white defendants did have standing to bring sixth amendment claims arising out of the
exclusion of blacks. In United States v. Rodriguez-Cardenas, 866 F.2d 390, 392 (11th Cir.
1989), cert. denied sub nom. Perez v. United States, 110 S. Ct. .1110 (1990), the Eleventh
Circuit concluded that Hispanic defendants have no standing to challenge the exclusion of
black jurors as a result of the government's use of its peremptory challenges.

173. 468 U.S. at 97.
174. 864 F.2d 1543 (11th Cir. 1989).
175. Id. at 1544.
176. Id.
177. Id.
178. Id. at 1545.
179. The Eleventh Circuit had previously held that the number of black jurors struck is

not dispositive to the issue of whether a prima facie case has been established. See United
States v. David, 803 F.2d 1567 (11th Cir. 1986).
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facie case.180 The court also concluded that the excuse offered by the
prosecutor was legally insufficient to rebut the prima facie case estab-
lished by defendants and remarked that

While the reasons given by the prosecutor "need not rise to the level
justifying exercise of a challenge for cause," the prosecutor must never-
theless "give a 'clear and reasonably specific' explanation of his 'legiti-
mate reasons' for exercising the challenges." The prosecutor's explana-
tion in the present case, "I just got a feeling about him," obviously falls
short of this requirement. As the Batson court concluded, "If such gen-
eral assertions were accepted as rebutting a defendant's prima facie case,
the Equal Protection Clause 'would be but a vain and illusory
requirement.' "181

The decision in Horsely is not lengthy but it is important. It provides
significant guidance to the district courts regarding how to adjudicate
Batson challenges properly.

180. 864 F.2d at 1546.
181. Id. (citations omitted).
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