
Criminal Law and Procedure

by James K. Jenkins*

In the area of criminal law and procedure, this year's survey period
encompassed nearly 800 published opinions by the Georgia Court of Ap-
peals and the Georgia Supreme Court. Once again, this survey Article will
attempt to fulfill the limited goal of highlighting those cases that are sig-
nificant in some way to effective representation or prosecution of persons
charged with crimes under Georgia law. Decisions that revisit a significant
area of the law, that initiate some change in past practice, or that indicate
a significant divergence of opinion among either court's members will
comprise the major portion of this Article. Again, this Article will first
address developments in substantive law, followed by decisions impacting
on criminal procedure, with the second portion following the chronology
of a case from arrest through post conviction proceedings. Perhaps most
noteworthy this year are developments in the area of warrantless arrests,
searches of persons present on premises when a search warrant is exe-
cuted, and developments relating to application of the rules on discovery
and defendants' statutory speedy trial rights.

I. SUBSTANTIVE CRIMES

A. Crimes Against The Person

Merger of Offenses. Three decisions of the court of appeals during
the survey period illustrate how the doctrine of merger as to crimes that
may be included in another as a matter of law or as a matter of fact1

continues to turn on close and sometimes varying readings of the factual

* Partner in the firm of Maloy & Jenkins, Atlanta, Georgia. Dartmouth College (A.B.,
1971); University of Michigan, (J.D., 1975).

Because of space limitations and the inclusion of a survey article on developments in
Georgia evidence law, this survey article does not address decisions relating to evidentiary
questions in the context of criminal cases. Readers interested in these developments should
refer to Treadwell, Evidence, 41 MERCER L. Rav. 175 (1989).

1. O.C.G.A. § 16-1-7(a) (1988).
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circumstances. In Johnson v. State,' the court affirmed a defendant's
conviction for attempted armed robbery and aggravated assault.' The evi-
dence showed that after the attempted robbery occurred and the victim
escaped, defendant fired additional shots at the fleeing victim, constitut-
ing a separate offense of aggravated assault.' By contrast, in Mills v.
State,' the court found it necessary to vacate defendant's conviction for
aggravated assault since the facts supporting the aggravated battery con-
victions were the same facts used to prove the aggravated assault as
pleaded in the indictment.' In Redding v. State Jhowever, the court split
five to four with the majority concluding that the court must vacate de-
fendant's aggravated assault conviction since it was based on the identical
acts of violence employed to take the victim's money; these same acts
comprised the armed robbery conviction that was obtained and upheld."
Writing for the dissent, Judge Beasley argued that since the indictment
specified that defendant accomplished the aggravated assault by hitting
the victim in the head with a board and not removing the victim's purse
until after the second blow, the aggravated battery charge had not "used
up" all of the evidence and defendant's conviction for armed robbery
should stand."

Sexual Offenses. The question of what constitutes the prerequisite
family relationship to sustain a conviction for incest under the Official
Code of Georgia Annotated ("O.C.G.A.") section 16-6-22(a)10 resulted in
two nonunanimous full court opinions during this survey period. In Argo
v. State,1 six members of the court rejected defendant's contention that
the lack of proof that divorce proceedings on his former spouse's death
had not dissolved his former marriage precluded defendant's conviction
for incest forced upon the daughter of a woman with whom he had cohab-
ited as man and wife since 1972.12 Relying on the legal presumption in
favor of the validity of a second marriage"3 and the presumption of the
death of a person after seven years of absence without contact, 4 the ma-

2. 190 Ga. App. 172, 378 S.E.2d 700 (1989).
3. Id. at 173, 378 S.E.2d at 700.
4. Id., 378 S.E.2d at 701.
5. 187 Ga. App. 79, 369 S.E.2d 283 (1988).
6. Id. at 81, 369 S.E.2d at 285.
7. 188 Ga. App. 805, 374 S.E.2d 339 (1988).
8. Id. at 805, 374 S.E.2d at 339.
9. Id. at 807-08, 374 S.E.2d At 341 (Beasley, J., dissenting).

10. O.C.G.A. § 16-6-22(a) (1988).
11. 188 Ga. App. 102, 371 S.E.2d 922 (1988).
12. Id. at 102, 371 S.E.2d at 922.
13. Patrick v. Simon, 237 Ga. 742, 743-44, 229 S.E.2d 746, 748 (1976).
14. Murchison v. Green, 128 Ga. 339, 342, 57 S.E.2d 709, 710 (1907).
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jority upheld defendant's incest conviction based on the existence of a
common-law marriage to the victim's mother.15 Writing for the dissenting
judges, Judge Beasley emphasized that under Cook v. State," the State
must establish proof of the specified family relationship beyond a reason-
able doubt.17 Additionally, O.C.G.A. § 19-3-2(3) precludes a person from
entry into a second marriage absent affirmative proof of the dissolution of
the previous marriage. 18 As a consequence, in light of the undisputed evi-
dence that defendant's previous wife was apparently living and that when
she was last seen, she simply had taken up residence out of state,19 the
dissent submitted that the State had not met its burden of proof.20 In the
second case, Glisson v. State,21 a five to four majority of the court of
appeals concluded that a defendant could not be convicted of incest com-
mitted between a "step-grandfather" and a "step-granddaughter" since
the relationship was not specifically enumerated in the incest statute.2

Child Abuse Reporting Act. The first real test of the Child Abuse
Reporting Act (the "Act")," which makes it a misdemeanor for certain
persons to fail to report child abuse24 generated mixed results and cast
serious doubt as to the constitutionality of a majority of the Act.2 In
reviewing the plea in abatement filed by one defendant and the general
demurrer filed by a second defendant, the supreme court concluded that
the failure of Gladson, a counselor at a private counseling and psychologi-
cal institution for children, to report suspected child abuse was not in-
cluded within the reach of the statute."6 Powell, who was a licensed psy-
chologist and co-worker to whom Gladson reported the abuse, however,
could be prosecuted.27 In reaching this conclusion, the supreme court re-
lied on the statutory definition of "psychologist" to save the statute as
applied .2 The court noted, however, that the statute as presently drawn

15. 188 Ga. App. at 103, 371 S.E.2d at 924.

16. 11 Ga. 53 (1852).

17. 188 Ga. App. at 105, 371 S.E.2d at 925 (Beasley, J., dissenting).

18. O.C.G.A. § 19-3-2(3) (1982).

19. 188 Ga. App. at 105-06, 371 S.E.2d at 925.

20. Id., 371 S.E.2d at 925-26 (Beasley, J., dissenting).

21. 188 Ga. App. 152, 372 S.E.2d 462 (1988).

22. Id. at 153, 372 S.E.2d at 463 (citing O.C.G.A. § 16-6-22(a)(1988)).
23. 1988 Ga. Laws 1624 (codified as amended at O.C.G.A. § 19-7-5(e) (1988)).

24. O.C.G.A. § 19-7-5(e) (1982).
25. Gladson v. State, 258 Ga. 885, 376 S.E.2d 362 (1989).

26. Id. at 886, 376 S.E.2d at 364.

27. Id.

28. Id. (citing O.C.G.A. § 43-39-1 (1988)).
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"invites serious constitutional inquiry as to its adequacy in determining
classes of persons who are required to make reports of child abuse.' 9

Terroristic Threats. The corroboration requirement contained
within the statutory provision relating to terroristic threats30 fragmented
the court of appeals in Hanvey v. State."1 Five judges agreed that defend-
ant's conviction for terroristic threats during the course of a violent rape
of a seventy-six year old victim had to be reversed because of a lack of
any corroborating testimony of the person to whom the threat was com-
mitted.2 Judge Beasley argued that the circumstances of the threat's oc-
currence during the course of additional crimes"8 provided sufficient
corroboration.

4

Abandonment. During the 1989 session, the General Assembly en-
acted a statute making it a felony for any person having custody of a
child under the age of one year or supervising the child's welfare to aban-
don the child."' The person having custody must abandon the child will-
fully, with the intention of severing all parental or custodial duties and
must leave the child in a condition that results in the child's death."

B. Property Crimes

Theft. Sufficiency-related problems resulted in the reversals of three
separate convictions in theft prosecutions. In Cornish v. State,"7 the court
of appeals reversed the conviction of a convenience store manager be-
cause of the prosecution's failure to show that defendant had exclusive
control over the store's safe during the time the theft could have oc-
curred.8 As the evidence was circumstantial, the State's failure to "ex-
clude every other reasonable hypothesis save that of the guilt of the ac-
cused"8 9 required that the court overturn the conviction.'0 In Smith v.

29. Id. See Gouge v. City of Snellville, 249 Ga. 91, 93-94, 287 S.E.2d 539, 542 (1982).
30. O.C.G.A. § 16-11-37(a) (1988).
31. 186 Ga. App. 690, 368 S.E.2d 357 (1988).
32. Id. at 690, 368 S.E.2d at 359.
33. See Harper v. State, 249 Ga. 519, 531, 292 S.E.2d 389, 399 (1982); Ellis v. State, 176

Ga. App. 384, 386, 336 S.E.2d 281, 283 (1985).
34. 186 Ga. App. at 696, 368 S.E.2d at 363 (Beasley, J., concurring and dissenting). Pre-

siding Judge Deen filed a separate dissent, urging affirmance of the charge of terroristic
threats. Id. at 695, 368 S.E.2d at 363 (Deen, P.J., dissenting).

35. O.C.G.A. § 16-5-72 (Supp. 1989).
36. Id.
37. 187 Ga. App. 140, 369 S.E.2d 515 (1988).
38. Id. at 143, 369 S.E.2d at 517.
39. Id. at 142, 369 S.E.2d at 516 (quoting O.C.G.A. § 24-4-6 (1982)).
40. Id. Cf. Hendrick v. State, 257 Ga. 514, 361 S.E.2d 169 (1987).
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State,'1 the court of appeals reversed another defendant's conviction for
entering a motor vehicle with intent to commit a theft or felony, basing
its conclusion that defendant's testimony established a reasonable hy-
pothesis of innocence, which was not precluded by the State's circum-
stantial evidence of presence at the scene of the crime.' Finally, in Curtis
v. State,'3 a conviction for theft by receiving stolen property was undone
by the State's failure to prove that the car recovered from defendant was
in fact the car stolen from the victim." Although the prosecutor offered
traffic citations issued to defendant while driving a car with the tag num-
ber identified by the victim,' the prosecution's failure to authenticate the
citations rendered the testimony hearsay wholly without probative value
and made it inadmissible even without contemporaneous objection."6

Burglary. Pinkston v. State'7 emphasized the importance of the vic-
tim's careful identification of the property upon which the State bases a
burglary charge.4' When the testimony of the owner of the gun contra-
dicted the date of the burglary as alleged in the indictment, the failure to
identify properly the specific item stolen was fatal to the prosecution for
burglary, especially in light of the companion charge of rape, which, ac-
cording to the apparently incorrect testimony regarding the date of the
burglary, placed the gun in the possession of defendant prior to the time
it was allegedly obtained in the burglary.49

Criminal Trespass. The first appearance in the appellate courts of
persons convicted in recent abortion clinic protests required the attention
of both the court of appeals and the supreme court, and the appearance
resulted in the recognition of a good faith defense to the crime of criminal
trespass.2 In the court of appeals,5 defendants unsuccessfully sought the
recognition of their defense of good faith reliance in a surveyor's opinion
that a five foot strip of ground at the side of the Feminist Women's
Health Center was an extension of the public sidewalk and therefore

41. 188 Ga. App. 415, 373 S.E.2d 97 (1988).
42. Id. at 417, 373 S.E.2d at 98.
43. 190 Ga. App. 173, 378 S.E.2d 516 (1989).
44. Id. at 174, 378 S.E.2d at 518.

45. Id., 378 S.E.2d at 517-18.
46. Id. at 175, 378 S.E.2d at 518.
47. 189 Ga. App. 851, 377 S.E.2d 864 (1989).
48. Id. at 856, 377 S.E.2d at 870.
49. Id., 377 S.E.2d at 869-70. Cf. Caldwell v. State, 183 Ga. App. 110, 357 S.E.2d 845

(1987).
50. See O.C.G.A. § 16-7-21 (1988).
51. Bowman v. State, 186 Ga. App. 544, 368 S.E.2d 143 (1988), rev'd, 258 Ga. 829, 376

S.E.2d 187 (1989).
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could not be private property." The court of appeals held that the State
was required to prove that defendants were actually present on the prem-
ises, that they were properly notified to depart, and that they knowingly
and without authority remained thereon." Once the State proved that
the property owner did in fact hold the requisite title to the property,
defendants could not avoid responsibility simply because they had reason
to doubt the ownership of the property." On certiorari, the supreme
court reversed, concluding that the court below incorrectly interpreted
the State's burden of proof concerning the elements of criminal trespass
on private property." According to the supreme court, O.C.G.A. § 16-7-
21(b)(3) encompasses a burden of proving specific intent by the tres-
passer to remain "on another's property."" As a corollary, the burden of
proof rests upon the State to prove the absence of good faith on the part
of the one charged with trespass.7 In concluding, the court set forth the
parameters of this good faith defense in the following language:

[Ejstablishing a good faith defense for remaining on the property in the
face of a request by the owner to leave, is not as simple as merely claim-
ing that one did not know the property was private, but thought it was
public. Such a claim must, at a minimum, create a reasonable doubt
about the State's case and whether it does is most often a jury
question."

C. Other Offenses

Drug Offenses. This survey period contains what should be the last
cases seeking relief under the abatement theory based on the 1985 Gen-
eral Assembly's omission of the "any mixture with a purity of 10% or
more cocaine"" language, as recognized by the supreme court in Robin-
son v. State" and discussed in some detail in last year's survey article.1
This denouement, however, is not marked with either agreement among
the appellate judges or consistency among the results in individual cases.
In Bassett v. Lemacks,6

2 a majority of the supreme court revisited the

52. 186 Ga. App. at 545, 368 S.E.2d at 145.
53. Id.
54. Id.
55. 258 Ga. 829, 376 S.E.2d 187 (1989), rev'g 186 Ga. App. 544, 368 S.E.2d 143 (1988).
56. 258 Ga. at 831, 376 S.E.2d at 188 (citing O.C.G.A. § 16-7-21(b)(3) (1988)) (emphasis

in original).
57. Id. at 831-32, 376 S.E.2d at 188-89 (citing Hayes v. State, 13 Ga. App. 647, 79 S.E.

761 (1913)).
58. Id. at 832-33, 376 S.E.2d at 189.
59. O.C.G.A. § 16-13-31(a) (1988).
60. 256 Ga. 564, 350 S.E.2d 464 (1986).
61. Jenkins, Criminal Law, 40 MERCER L. REV. 153, 156-58 (1988).
62. 258 Ga. 367, 370 S.E.2d 146 (1988).
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entire controversy, replete with a series of illustrations concerning how
abatement works under varying circumstances that may arise in the
course of prosecutions under repealed statutes. 8 The majority found, as
before, that the modification of the 1985 trafficking statute constituted a
repeal and that the courts below erred in denying the petition for habeas
corpus.6' Justice Weltner contended that the conviction should be saved
by the fact that 342.4 grams of the 428 gram mixture involved was pure
cocaine, which should authorize defendant's conviction under the "28
grams or more of cocaine" language contained in the 1985 statutory revi-
sions.6 The supreme court, with the same dissenters, reached an identical
result in Blackshear v. Wharton." The clarity of this analysis, as well as
its adoption by a seven to two majority, does little to explicate the identi-
cal argument advanced by Justice Weltner in his dissent in Bassett,' pre-
viously used to uphold the conviction and fifteen year prison sentence of
defendant by the court of appeals in Barrett v. State."

Similarly, this survey period includes what will also be the final trickle
of defendants to gain relief under the old wording of the trafficking stat-
ute that required proof of actual possession." Relying on Lockwood v.
State,'0 the court of appeals overturned the conviction of defendants in
three cases based on jury instructions that did not preclude convictions
on a theory of constructive possession.71

What constitutes sufficient proof of the requisite actual possession in
certain drug charges continues to generate appellate activity, along with
the oft-times interrelated effect of the equal access rule. Several drug-
related offenses involving cars are illustrative. In Reed v. State,12 the
court upheld defendant's conviction based on actual possession, notwith-
standing proof that the car in which defendant was found with the drugs
was not his."8 Similarly, in Dukes v. State,4 the court found sufficient
evidence of actual possession to convict a passenger of a car in which

63. Id. at 369, 370 S.E.2d at 147-48.
64. Id.
65. Id. at 371, 370 S.E.2d at 149 (Weltner, J., dissenting) (quoting O.C.G.A. § 16-13-

31(a) (1988)).
66. 258 Ga. 427, 370 S.E.2d 152 (1988).
67. 258 Ga. at 371, 370 S.E.2d at 149 (Weltner, J., dissenting).
68. 183 Ga. App. 729, 360 S.E.2d 400 (1987). See also State v. Benzaquen, 184 Ga. App.

392, 361 S.E.2d 503 (1987).
69. Compare O.C.G.A. § 16-13-31(a) (1982) (requiring actual possession) with O.C.G.A. §

16-13-31(a)(i) (1988) (deleting the word actual). See Jenkins, supra note 61, at 156.
70. 257 Ga. 796, 364 S.E.2d 574 (1988).
71. Chews v. State, 187 Ga. App. 600, 371 S.E.2d 124 (1988); Deych v. State, 188 Ga.

App. 901, 374 S.E.2d 753 (1988); Coleman v. State, 189 Ga. App. 366, 375 S.E.2d 663 (1988).
72. 186 Ga. App. 539, 367 S.E.2d 809 (1988).
73. Id. at 539, 367 S.E.2d at 810.
74. 186 Ga. App. 815, 369 S.E.2d 259 (1988).
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drugs were found.7 In contrast, the same court reversed a juvenile de-
fendant's conviction in In the Interest of C.A.A.,' finding that despite
defendant's ownership of the car, evidence that three adults were in the
car and had equal access to the area beneath the seat where the drugs
were found voided any presumption based on ownership and rendered the
evidence of possession insufficient as a matter of law.7 A similar applica-
tion of the equal access rule, coupled with defendant's denial of owner-
ship of the contraband resulted in the court's reversal of another juvenile
conviction in In the Interest of F.E.B.7

As might be expected, similar questions of proof in drug cases continue
to arise when the crime scene is a residence rather than a car. In Heath v.
State," a five to four majority of the court of appeals found sufficient
evidence of actual possession to uphold the trafficking convictions of two
of the four defendants arrested in a three bedroom apartment."0 The
court upheld the conviction of the person on whose premises the law en-
forcement officials found the drugs in several locations;" the court also
upheld the conviction of that person's son who was found at the jail to
have an envelope containing cocaine chemically identical to that seized in
the other areas of the apartment."2 The court acquitted one other defend-
ant found running from the apartment and a second man found in the
apartment."a Writing for the dissent, Judge Sognier questioned whether
there was sufficient proof of actual possession since the law enforcement
officials did not find any person in possession of cocaine on the premises
when it was searched and that it was not appropriate for the majority to
conclude there was evidence of actual possession in light of the State's
reliance on a theory of constructive possession."' By way of contrast, in
Ridgeway v. State," the court of appeals overturned defendant's convic-
tion for drugs found in other parts of an apartment despite evidence that
defendant possessed a key to the apartment and when the officers en-
tered, they found defendant in the living room with a folded dollar bill
containing drugs near his feet.6

Two decisions during the survey period touched on the sufficiency of

75. Id. at 815, 369 S.E.2d at 259-60.
76. 187 Ga. App. 691, 371 S.E.2d 247 (1988).
77. Id. at 693-94, 371 S.E.2d at 249.
78. 188 Ga. App. 381, 373 S.E.2d 72 (1988).
79. 186 Ga. App. 655, 368 S.E.2d 346 (1988).
80. Id. at 655, 368 S.E.2d at 347.
81. Id. at 658, 368 S.E.2d at 348.
82. Id. at 656, 368 S.E.2d at 347.
83. Id. at 655, 368 S.E.2d at 347.
84. d. at 659, 368 S.E.2d at 349 (Sognier, J., dissenting).
85. 187 Ga. App. 381, 370 S.E.2d 216 (1988).
86. Id. at 382-83, 370 S.E.2d at 217.
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evidence regarding the weight of the contraband involved. In Means v.
State,87 the court of appeals concluded that the failure of the chemist to
weigh the contents of all 121 bags of cocaine was not fatal to the proof
that defendant possessed forty-one and one-half grams of cocaine."6

Nonetheless, the court deemed it "problematical" and refused to "place
an unconditional imprimateur upon the method of sampling a portion of
the bags and extrapolating the entire weight therefrom."" In Whatley v.
State,0 the court reversed defendant's conviction for felony possession of
marijuana based on the lack of evidence regarding the exact amount of
marijuana contained in a bag seized from defendant."

A final noteworthy decision in the drug area was Claybrook v. State, "
in which the court of appeals reversed defendant's conviction for traffick-
ing in cocaine.93 The defendant was travelling north on Interstate 75 in a
car rented in his employer's name when he was arrested. Another individ-
ual who was driving at the time of the arrest consented to a search of the
car. The search revealed a small quantity of cocaine in a cigarette pack on
the front seat and a large quantity in a McDonald's bag behind the
driver's seat. Defendant's companion testified that he and defendant were
making a cocaine run for defendant's employer and that defendant had
picked up the cocaine while the friend stayed at a fast food restaurant.
Defendant testified that he had no knowledge of the cocaine, and that his
friend had left him at a fast food restaurant while he went to meet some-
one. Two prisoners testified to a jailhouse statement made by defendant's
friend that defendant was unaware of the drugs." Relying on the statu-
tory provision prohibiting conviction based on the uncorroborated testi-
mony of an accomplice," the court overturned defendant's conviction,
noting that while circumstantial evidence may provide corroboration in
such circumstances, it must do more than cast grave suspicion on defend-
ant to sustain a conviction."

It would be an unusual survey period that failed to include some legis-
lative action to enhance drug penalties. This past year the 1988 General
Assembly passed one amendment to the drug trafficking statute.'7 The

87. 188 Ga. App. 210, 372 S.E.2d 484 (1988).
88. Id. at 210, 372 S.E.2d at 485.
89. Id. at 211, 372 S.E.2d at 486.
90. 189 Ga. App. 173, 375 S.E.2d 245 (1988).
91. Id. at 175, 375 S.E.2d at 247.
92. 189 Ga. App. 431, 375 S.E.2d 880 (1988).
93. Id. at 432, 375 S.E.2d at 881.
94. Id. at 431-32, 375 S.E.2d at 880-81.
95. O.C.G.A. § 24-4-8 (1982).
96. 189 Ga. App. at 432, 375 S.E.2d at 881 (citing Powell v. State, 166 Ga. App. 393, 304

S.E.2d 741 (1983)).
97, 1988 Ga. Laws 420, 420-24 (codified as amended at O.C.G.A. § 16-13-31 (Supp.
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amendment substantially increased all fines for such offenses and lowered
the threshold quantity for trafficking in marijuana from one hundred
pounds to fifty pounds."

Driving Under the Influence. The prosecution of drunk driving
cases continues to present a seemingly endless array of circumstances
that challenge the state's ability to meet successfully its statutory burden
of proving that a particular defendant had control of a moving vehicle
while under the influence of alcohol or drugs.9 In Jones v. State,° the
court of appeals deemed this element satisfied by proof that defendant
was found at 4:00 a.m. slumped over the steering wheel of his stationary
car, with the engine running, at a railroad crossing.101 In Frye v. State102

the court split six to three on the sufficiency of the State's case based on
the arrest of a staggering and "unkempt" individual some 125 to 150
yards from an overturned vehicle, which the State proved to be registered
to defendant.103 The dissent emphasized the State's failure to provide tes-
timony by or concerning an unidentified man whom the officer found at
the scene, indicating that this testimony lent credit to defendant's denial
that he was the driver of the overturned car. 10 4 Finally, in State v.
Speir,105 the State's failure to prove the registration of defendant's car by
admissible documentary evidence proved fatal to a case against defendant
who was charged by an officer who found his overturned dune buggy and
who later found defendant at a local hospital where witnesses indicated
the driver had been transported.106

The failure of arresting officers to protect properly the statutory right
of an accused to have a chemical analysis of his blood or urine by a quali-
fied person of his choosing 1 continues to vex prosecutors in this area.
When a defendant's request is clearly not honored, the court of appeals

1989)).
98. Id. at 421 (codified as amended at O.C.G.A. § 16-13-31(c) (Supp. 1989)). Addition-

ally, the General Assembly enacted 1989 Ga. Laws 238, 238 (codified at O.C.G.A. § 16-13-
71.1 (Supp. 1989)), and amended 1989 Ga. Laws 238, 239 (codified at O.C.G.A. § 16-13-79
(Supp. 1989)), to provide for penalties for distribution or possession of anabolic steroids.

99. See O.C.G.A. § 40-6-391(a)(i) (Supp. 1989); Carr v. State, 169 Ga. App. 679, 680,
314 S.E.2d 694, 695 (1984).

100. 187 Ga. App. 132, 369 S.E.2d 509 (1988).
101. Id. at 132-33, 369 S.E.2d at 509-10. Cf. Phillips v. State, 185 Ga. App. 54, 363

S.E.2d 283 (1987).
102. 189 Ga. App. 181, 375 S.E.2d 101 (1988).
103. Id. at 181, 375 S.E.2d at 102.
104. Id. at 182-83, 375 S.E.2d at 103 (McMurray, P.J., dissenting).
105. 189 Ga. App. 254, 375 S.E.2d 298 (1988).
106. Id. at 254, 375 S.E.2d at 298.
107. See O.C.G.A. § 40-6-392 (1989); Puett v. State, 147 Ga. App. 300, 248 S.E.2d 560

(1988).
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continues to disallow any resulting conviction, as in State v. White.'"
Further, the court indicated in two cases that it will assess carefully the
reasonableness of the behavior of the arresting officer in complying with
such requests in the face of complicating factors. Gordon v. State'"1 in-
volved circumstances that included the unavailability of change for de-
fendant's $100 bill at the hospital and the subsequent refusal (on the ba-
sis of a "policy" requiring police authorization) of the hospital to submit
for analysis a sample obtained shortly thereafter.110 The court reversed
his conviction, finding these facts insufficient justification for denying de-
fendant's right to an independent test."' Similarly, in State v. Buffing-
ton,"2 the court upheld the granting of defendant's motion to suppress
when defendant's request for an independent test was thwarted by the
fact that defendant had only $22 on his person at the time of his arrest, a
few dollars short of the cost of the test at the local hospital." In af-
firming the trial court's suppression order, the court of appeals indicated
that trial courts must weigh the justification for the failure or inability to
obtain an additional test with whether, under the totality of the circum-
stances, "the officer made a reasonable effort to accommodate the accused
who seeks an independent test."" 4 The court continued and set forth a
list of five nonexhaustive factors courts must consider in making this
assessment."'

Finally, the opinions of the court of appeals in Campbell v. State1 6

suggest a potentially significant disagreement among the sitting judges
regarding the effect of the rebuttable presumption that a blood alcohol
content of 0.10 grams or more renders a person under the influence of
alcohol to a degree that makes him an unsafe driver."7 A special concur-
rence authored by Judge Beasley and joined by Judge Deen indicates that
the intoxiometer result of 0.10 in itself was sufficient to prove the accused
an unsafe driver within the meaning of the statute defining intoxica-
tion. " Writing a dissent joined by Judges Sognier and Benham, Judge
Pope disagreed with the special concurrence, arguing that the rebuttable

108. 188 Ga. App. 658, 373 S.E.2d 840 (1988).
109. 190 Ga. App. 55, 378 S.E.2d 362 (1989).
110. Id. at 55, 378 S.E.2d at 363.
111. Id. at 55-56, 378 S.E.2d at 363-64.
112. 189 Ga. App. 800, 377 S.E.2d 548 (1989).
113. Id. at 801, 377 S.E.2d at 549.
114. Id. at 801-02, 377 S.E.2d at 550.
115. Id. at 802, 377 S.E.2d at 550.
116. 189 Ga. App. 303, 375 S.E.2d 654 (1988).
117. O.C.G.A. § 40-6-392(b)(3) (1989).
118. 189 Ga. App. at 304-05, 375 S.E.2d at 655 (Beasley, J., concurring specially) (citing

O.C.G.A. § 40-6-391 (1989)).
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presumption must be combined with additional evidence to sustain a
conviction. 11'

Commercial Gambling. In Whatley v. State,12 0 the court of appeals
reversed in part the conviction of defendant charged with operating and
participating in the earnings of a gambling place.121 Interpreting the stat-
utory definition of gambling place to require proof that one of the princi-
pal uses of the property must be for gambling related activities, 2 the
court found that physical evidence of substantial gambling activities
seized from defendant's living room was insufficient, absent proof indicat-
ing the length of time these items were present or any evidence that de-
fendant conducted the activity on an ongoing basis. 2

Malpractice in Office. In State v. Burrell,124 the court of appeals
strictly construed the provisions of O.C.G.A. § 45-11-4, governing mal-
practice in office, and upheld the trial court's dismissal of the indictment
of a county commissioner for using county equipment to pave a parking
lot of a local grocery store. 25 Relying on a Georgia Supreme Court deci-
sion which requires a public official's duty to be determined by the laws
defining the official's duties,12e the court of appeals concluded that de-
fendant in Burrell could not be prosecuted for malpractice in office since
"[tihe statutes outlining a commissioner's duties do not forbid the use of
public property for private purposes. 1 2 7

Escape. Apparently displeased with last year's holding by the Georgia
Supreme Court that defendant's failure to return to a diversion center
must be treated as grounds for revocation of probation rather than es-
cape,12

8 the 1988 session of the General Assembly amended the escape
statute to include failure to return to "any residential facility operated by
the Georgia Department of Corrections11 2 ' and specifically provided that

119. Id. at 305-06, 375 S.E.2d at 656 (Pope, J., dissenting). See Collum v. State, 186 Ga.
App. 822, 368 S.E.2d 578 (1988).

120. 189 Ga. App. 173, 375 S.E.2d 245 (1980).
121. Id. at 176, 375 S.E.2d at 248.
122. Id. at 173, 375 S.E.2d at 246 (interpreting OC.G.A. § 16-12-22 (1988)).
123. Id. at 174, 375 S.E.2d at 247.
124. 189 Ga. App. 812, 377 S.E.2d 897 (1989).
125. Id. at 814, 377 S.E.2d at 900 (construing O.C.G.A. § 45-11-4 (1982)).
126. Steel v. State, 227 Ga. 653, 182 S.E.2d 475 (1971); Cargile v. State, 194 Ga. 20, 20

S.E.2d 416 (1942).
127. 189 Ga. App. at 814, 377 S.E.2d at 900.
128. Chandler v. State, 257 Ga. 775, 364 S.E.2d 273 (1988); Jenkins, supra note 61, at

160.
129. 1989 Ga. Laws 329, 330 (codified as amended at O.C.G.A. § 16-10-52(3) (Supp.

1989)).
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a probation revocation would not preclude prosecution for the separate
criminal offense of escape.1 3 0

II. CRIMINAL PROCEDURE

A. Arrest

As in last year's survey period,' appellate decisions involving the air-
port drug courier profile appear most significantly in the context of the
validity of the agent's decision to effect a warrantless arrest prior to
searching the suspected courier. Once again, the outer parameters of this
investigative technique involved not only the use of drug courier profile
characteristics, but also the observation of bulges at inappropriate places
on the suspect.133 The frequency of these occurrences apparently has re-
sulted in recognition of a new species of arrests dubbed "Markonni leg
bulge cases.' ' 83

In State v. Richardson, ' 3 airport agents approached an individual who
exhibited certain profile characteristics and who was observed to clutch
his tote bag to his body instead of carrying it by the handles. The individ-
ual consented to a search of the bag and his person. While searching the
bag to no avail, the officers noticed an "obvious bulge" in the suspect's
shorts.13 At the same time the officer asked what the bulge was (and was
informed that it was defendant's penis), the officer touched the bulge.
Based on his observation that the bulge was "pliable" and had "little
lumps in it," the officer concluded that it was not defendant's penis, but
rather, a bag of cocaine."" Based on these facts, the court of appeals re-
versed the trial court's granting of defendant's motion to suppress, con-
cluding that the officer's visual and tactile observations provided suffi-
cient probable cause to arrest defendant for possession of drugs and to
conduct a warrantless search incident to that arrest.' 7

By contrast, in Rebeiro v. State' 38 the court of appeals overturned de-
fendant's conviction based on the seizure of cocaine from his person after
a warrantless arrest.' As in Richardson, the officers approached and

130. Id. (codified at O.C.G.A. § 16-10-52(a.1) (Supp. 1989)).
131. Jenkins, supra note 61, at 161-65.
132. See Reid v. State, 179 Ga. App. 144, 345 S.E.2d 635 (1986); Miller v. State, 183 Ga.

App. 702, 359 S.E.2d 683 (1987); Clark v. State, 183 Ga. App. 838, 360 S.E.2d 447 (1987).
133. Rebeiro v. State, 186 Ga. App. 518, 519, 367 S.E.2d 857, 859 (1988).
134. 187 Ga. App. 456, 370 S.E.2d 762 (1988).
135. Id. at 457, 370 S.E.2d at 763.
136. Id. at 456-57, 370 S.E.2d at 763-64.
137. Id. at 458-59, 370 S.E.2d at 764-65.
138. 186 Ga. App. 518, 367 S.E.2d 857 (1988).
139. Id. at 520, 367 S.E.2d at 859.
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questioned defendant who displayed minor drug courier characteristics.
After he refused a consent search, Agent Markonni, who had noticed a
suspicious bulge in defendant's socks, asked defendant if he had anything
in his socks. Defendant answered yes, and told Markonni that it was
money. When defendant refused another request for a search, the officer
arrested him and found that the bulge was cocaine. 140 The court of ap-
peals reversed the denial of defendant's motion to suppress, noting that
since defendant did not falsely deny having a bulge in his socks, the puta-
tive probable cause for arrest turned on the officer's subjective evaluation
that the bulge was contraband rather than money. 1 4 The court found:

In the past, we have approved of law enforcement officers basing proba-
ble cause on observations that can be objectively evaluated (the criteria
that make up the drug courier profile; giving a false name; denying the
presence of a bulge). However, we have not approved of using observa-
tions that require extensive subjective evaluation to serve as a basis for
probable cause. It is this venture into the realm of subjectivity that we
disapprove of as being offensive to the guarantees of the Fourth
Amendment. 4

In a pair of highway courier profile cases, the court of appeals again
confronted the question of whether sufficient probable cause existed to
justify a warrantless arrest. In Schmidt v. State,43 a five to four decision
by the court of appeals affirmed the denial of defendant's motion to sup-
press.14 Georgia State Patrol Trooper Ralston, Markonni's interstate
highway counterpart, had stopped defendant for speeding. After observ-
ing certain profile characteristics (rental car, travel patterns, radar detec-
tor, fast food trash), Ralston asked for and obtained consent to search.
When Ralston discovered that defendant had no trunk key (another pro-
file characteristic) and offered to remove the back seat to gain access to
the trunk, defendant revoked his consent. Ralston thereafter detained de-
fendant to await arrival of a drug dog.14

5 While the majority rejected the
State's argument that defendant's thirty minute detention while waiting
for the drug dog's arrival did not constitute an arrest,1" the court went
on to conclude that the numerous profile characteristics exhibited by de-
fendant and his vehicle established probable cause to arrest defendant,
thereby justifying the subsequent warrantless search pursuant to defend-

140. Id. at 519, 367 S.E.2d at 858.
141. Id. at 520, 367 S.E.2d at 859.
142. Id.
143. 188 Ga. App. 85, 372 S.E.2d 440 (1988), cert. denied, 109 S. Ct. 1126 (1989).
144. 188 Ga. App. at 88, 372 S.E.2d at 444.
145. Id. at 86, 372 S.E.2d at 442.
146. Id. at 87, 372 S.E.2d at 442.
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ant's arrest." " In a special concurrence, Judge Beasley indicated that she
would have viewed defendant's detention to await the drug dog as less
than an arrest and would also find that defendant's withdrawal of consent
was "selective" and could thereby be considered as "an additional factor
warranting the further investigation and necessitating the extension of
the detention.' 14

6 Joined by Judges Carley and Sognier in dissent, Judge
Benham argued that the circumstances relied on to constitute probable
cause were subject to innocent explanations.1 4 ' The dissent also noted
that the officer's action in awaiting the drug dog's arrival and applying for
a search warrant only after the dog's alert demonstrated that Ralston did
not believe he had sufficient probable cause to arrest defendant prior to
the dog's input.1'0 A very similar set of facts involving another Ralston
stop yielded a different result in DiSanti v. State."' As in Schmidt, Ral-
ston stopped defendant for speeding on Interstate 75. After issuing a
warning ticket and noticing minor profile characteristics (third party
ownership of car, conflicting story of trip), Ralston obtained defendant's
consent to search. When Ralston located a gift-wrapped package in the
trunk, defendant refused the request to open the package. Ralston ad-
vised defendant that he would have to remain until a drug dog arrived,
which arrived some fifty-eight minutes later. 1 Finding Schmidt to be
controlling on the detention issue, the court concluded that defendant
had been arrested at the time he refused consent to search the package
and was told to wait for the drug dog."'5 Comparing the drug profile char-
acteristics present in DiSanti with those relied on in Schmidt, the court,
however, found that there was insufficient basis to support probable cause
for a warrantless arrest, and reversed defendant's conviction.'"

B. Search & Seizure

Investigatory Detentions. In contrast to the near unanimous agree-
ment displayed by the court of appeals in Schmidt and DiSanti on the
question of when a detention becomes an arrest, there was substantial
disagreement on this question in State v. Hughes.1"' Defendant had been
stopped by an off-duty police officer who observed numerous traffic viola-

147. Id. at 87-88, 372 S.E.2d at 443.
148. Id. at 88-89, 372 S.E.2d at 444 (Beasley, J., concurring specially).
149. Id. at 89, 372 S.E.2d at 444 (Benham, J., dissenting).
150. Id. at 89-90, 372 S.E.2d at 444-45.
151. 190 Ga. App. 331, 378 S.E.2d 729 (1989).
152. Id. at 333, 378 S.E.2d at 730.
153. Id. at 334, 378 S.E.2d at 731.
154. Id. at 335, 378 S.E.2d at 732.
155. 189 Ga. App. 671, 377 S.E.2d 192 (1988), re'd in part on other grounds, Hughes v.

State, 259 Ga. 227, 378 S.E.2d 853 (1989).
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tions. The off-duty officer approached defendant, obtained his driver's li-
cense, and called for assistance. Before another officer could arrive, de-
fendant indicated his intention to drive away, but the officer did not
allow him to do so. When the on-duty officer arrived, he had defendant
perform field sobriety tests and arrested defendant based on the re-
suits."' A majority of the court determined " that defendant's detention
until the completion of the field tests by the second officer was an intru-
sion short of arrest and valid under Radowick v. State.'" Writing for
three dissenters, Judge Deen concluded that defendant was under arrest
at the time he was told he could not leave by the off-duty officer who
made the initial stop.15' Judge Deen based this conclusion on the testi-
mony of the off-duty officer and, more importantly, on the deference that
should be accorded to the trial court's factual determination based on the
testing that defendant had been arrested at the earlier juncture.160

Consent. In State v. Sutton,"e a majority of the Georgia Supreme
Court concluded that a suspect's consent, which was obtained after the
officers informed him that they previously had viewed evidence of illegal
hunting in a warrantless search of the curtilage of his property, to search
an outbuilding on his property retroactively validated the initial search." 2

In a dissent joined by Justices Gregory and Bell, Justice Smith argued
that defendant's limited consent to search a separate location (where
nothing was found) after the officers had arrested defendant for what
they had previously found, could not retroactively save the warrantless
search of defendant's back porch."' Moreover, the dissent noted that the
majority opinion rested on the issue of consent that was neither raised
before or ruled on by the trial court nor briefed or argued by either
party."' According to the dissent, the trial court's ruling that the initial
warrantless search was unconstitutional should stand under such
circumstances.' 65

Of additional note in regard to consent issues is the court of appeals
decision in Brown v. State," which addressed the validity of a defend-
ant's consent obtained after an improper detention. Following federal au-

156. 189 Ga. App. at 671, 377 S.E.2d at 193.
157. Id. at 672, 377 S.E.2d at 193-94.
158. 145 Ga. App. 231, 244 S.E.2d 346 (1978).
159. 189 Ga. App. at 676, 377 S.E.2d at 196 (Deen, J., dissenting).
160. Id. at 675-76, 377 S.E.2d at 196.
161. 258 Ga. 382, 369 S.E.2d 249 (1988).
162. Id. at 382-83, 369 S.E.2d at 250.
163. Id. at 384, 369 S.E.2d at 251 (Smith, J., dissenting).
164. Id.
165. Id. at 383-85, 369 S.E.2d at 250-52.
166. 188 Ga. App. 184, 372 S.E.2d 514 (1988).
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thority holding that such consent is invalid absent a showing that the
taint of the prior illegal actions is dissipated,' 7 the court of appeals indi-
cated that relevant factors to be considered are temporal proximity be-
tween the illegal action and defendant's consent, any intervening circum-
stances, and the purpose and flagrancy of the official misconduct.1 8

Applying these factors to the facts at hand, the court found that the of-
ficers obtained defendant's consent illegally and reversed the trial court's
denial of his motion to suppress.1"9

Scope and Intensity of Searches. The proper interpretation of the
statutory limitation pertaining to the search of persons present during
the execution of a search warrant generated a substantial rift in the court
of appeals during the survey period. O.C.G.A. § 17-5-28 provides that
during the execution of a search warrant, an officer "may reasonably de-
tain or search any person in the place at the time: (1) [t]o protect himself
from attack; or (2) [tlo prevent the disposal or concealment of any instru-
ments, articles or things particularly described in the search warrant."1 79

The court of appeals first broached the variance in interpretation of the
provision in State v. Hawkins,171 in which Judge Beasley, writing for the
panel, reversed the grant of defendant's motion to suppress marijuana
found in his pocket as a result of a pat down search conducted by officers
during the execution of a search warrant at the premises defendant was
visiting.171 Holding that while the search could be upheld under both
prongs of section 17-5-28, Judge Beasley indicated that, especially in light
of the allegation of ongoing drug dealing at the premises, there was a suf-
ficient nexus between defendant and the premises to justify the officer's
search to prevent disposal of the items sought in the warrant.175 Concur-
ring in the judgment only, Judge Birdsong expressed concern that "the
majority espouses a search of 'other persons' on the premises of a drug
dealer without compliance with O.C.G.A. § 17-5-28."' 7

These differences appeared full-blown in a full court decision involving
very similar facts and handed down only one day later in Bonds v.
State.176 In Bonds, Judge Beasley once again wrote for the majority and

167. United States v. Miller, 821 F.2d 546 (11th Cir. 1987); United States v. Smith, 799
F.2d 704 (11th Cir. 1986); United States v. Thompson, 712 F.2d 1356 (11th Cir. 1983).

168. 188 Ga. App. at 187, 372 S.E.2d at 516.
169. Id. See also Miranda v. State, 189 Ga. App. 218, 221, 375 S.E.2d 295, 298 (1988).
170. O.C.G.A. § 17-5-28 (1982).
171. 187 Ga. App. 826, 371 S.E.2d 668 (1988).
172. Id. at 828, 371 S.E.2d at 671.
173. Id.
174. Id. at 829, 371 S.E.2d at 671 (Birdsong, C.J., concurring in judgment only) (citing

O.C.G.A. § 17-5-28 (1982)).
175. 188 Ga. App. 135, 372 S.E.2d 448 (1988).
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found that the search of the purse of a visitor present at the execution of
the search warrant to be proper.17 Again, the case involved the search of
premises involved in drug distribution. The entering officers found the
visitor in question seated alone on a couch, holding her purse. The officers
separated her from her purse, and then searched the rest of the premises.
Thereafter, they searched the purse, finding drugs and a pistol.1" In up-
holding the search of the purse, Judge Beasley emphasized that its search
was reasonable because it was on the premises and the nature of the ob-
ject of the search (drugs) was such that it could be contained within such
an item. 178 As a second and independent ground, Judge Beasley advanced
the need to secure fully persons on the premises to protect the searching
officers.'7 Judges Deen and Banke concurred in the opinion, while Judges
McMurray and Carley concurred in the judgment only.' 0 In a strongly
worded dissent joined by Judges Sognier, Pope, and Benham, Chief Judge
Birdsong rejected both grounds used to uphold the search, concluding
that "[tihe effect of the majority opinion, in view of the actual posture of
the facts of this case, is to condone the execution of a general exploratory
provision inserted into a search warrant."' Is While disagreeing with the
legal conclusion adopted by the lead opinion, the dissent also criticized
the opinion for failing to "accurately represent certain material facts and
implyjing] that the police held certain beliefs contrary to their trial testi-
mony" 2 concerning both the existence of a reason to suspect defendant
of concealing drugs and any perception by the officer as to any danger
from defendant.188

Pretext Searches. As analyzed in some detail in last year's survey
article, the highway drug courier profile has generated considerable appel-
late activity concerning the previously arcane subject of pretextual stops
and searches.' In a series of decisions during the recent survey period,
the court of appeals has made it crystal clear that in the absence of facts
of such ham-handed enforcement activity coupled with the disingenu-
ously candid testimony of the arresting officer as found in Brown v.

176. Id. at 136-37, 372 S.E.2d at 450-51.
177. Id. at 136, 372 S.E.2d at 450.
178. Id. at 138-39, 372 S.E.2d at 452.
179. Id. at 137, 372 S.E.2d at 451.
180. Id. at 139, 372 S.E.2d at 452 (Deen & Banke, P.J., concurring); Id. (McMurray, P.J.

& Carley, J., concurring in judgment only).
181. Id. at 140, 372 S.E.2d at 453 (Birdsong, C.J., dissenting).
182. Id. at 139, 372 S.E.2d at 452.
183. Id. at 142, 372 S.E.2d at 454. Compare Louis v. State, 188 Ga. App. 435, 373 S.E.2d

231 (1988) with Collins v. State, 187 Ga. App. 430, 370 S.E.2d 648 (1988).
184. Jenkins, supra note 61, at 169-73.
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State,"s profile stops will be upheld against a claim of pretext so long as
the arresting officers are savvy enough to testify that they initiated their
activities with an observation of an actual traffic violation."' This is true
even if the officer's "acute awareness for drug courier activities"1 7 influ-
enced his activities, or if the officer were participating in a special pro-
gram such as "Operation Pipeline" aimed at interdiction of drugs, so long
as these coextensive activities did not dictate the decision to stop the
vehicle 8s

One case, however, departed from not only this recognizable pattern,
but also the applicable test for making determination as to pretextual
claim. In State v. McCloud,1"9 a panel opinion authored by Judge Beasley
reversed a trial court's order granting defendant's motion to suppress.1 90

The trial court found that the stop was pretextual and invalid since the
officer would not have stopped defendant for driving with a suspended
license but for the information provided by a school official that defend-
ant had sold drugs that day and had drugs in his car. 1' This would seem
to fall squarely within the test for pretextual stops clearly set forth in
Tarwid v. State.19 Despite the trial court's factual finding that the stop
would not have occurred but for the ulterior purpose,"" the court of ap-
peals distinguished Tarwid on the basis of the absence of an observed
traffic violation in that case 94 and chose to reverse based on the mere
existence of an observed motor vehicle violation and its conclusion, con-
trary to the trial court's finding, that "[t]he stop and search were valid
independent of [the officers'] suspicion regarding drugs, and that is the

185. 188 Ga. App. 184, 372 S.E.2d 514 (1988).
186. See Coop v. State, 186 Ga. App. 578, 367 S.E.2d 836 (1988); Brown v. State, 187 Ga.

App. 714, 371 S.E.2d 257 (1988); Raney v. State, 186 Ga. App. 758, 368 S.E.2d 528 (1988);
Williams v. State, 187 Ga. App. 409, 370 S.E.2d 497, cert. denied, 109 S. Ct. 366 (1988);
Lombardo v. State, 187 Ga. App. 440, 370 S.E.2d 503 (1988); Pupo v. State, 187 Ga. App.
765, 371 S.E.2d 219 (1988); O'Keefe v. State, 189 Ga. App. 519, 376 S.E.2d 406 (1988). See
also Hunter v. State, 190 Ga. App. 24, 378 S.E.2d 352 (1989) (arrest of defendant for giving
false name to law enforcement officer not pretextual).

187. Williams, 187 Ga. App. at 411, 370 S.E.2d at 499.

188. Pupo, 187 Ga. App. at 766, 371 S.E.2d at 221.
189. 187 Ga. App. 580, 370 S.E.2d 831 (1988).

190. Id. at 583, 370 S.E.2d at 834.

191. Id. at 581, 370 S.E.2d at 832.

192. 184 Ga. App. 853, 854-55, 363 S.E.2d 63, 65 (1987).
193. 187 Ga. App. at 581, 370 S.E.2d at 832.

194. Id. at 582, 370 S.E.2d at 832 (distinguishing Tarwid, 184 Ga. App. at 853, 363
S.E.2d at 63).

1989]



MERCER LAW REVIEW

Regulatory Searches. In Yingsum v. State,196 the Georgia Supreme
Court struck down the search of a Marietta restaurant pursuant to a
Marietta City Ordinance, which purported to permit inspection of busi-
nesses after normal operating hours. 17 Finding that such regulatory pro-
visions must meet the fourth amendment s standard of reasonableness
pursuant to the United States Supreme Court's ruling in Camara v. Mu-
nicipal Court,'" the court reversed the denial of defendant's motion to
suppress and held the portion of the statute authorizing searches of busi-
nesses after hours unconstitutional. 00 Chief Justice Marshall and Justice
Weltner dissented without opinion.2 '

Right to Hearing on Motion to Suppress. Harvill v. State"'0

presented the unique question of whether a trial court could refuse to
hear a defendant's motion to suppress relating to evidence seized from his
home on the basis of a prior evidentiary hearing on the same search held
as part of probation revocation proceedings. The court of appeals found
that this prior hearing did not preclude defendant's right to a hearing on
his motion since a court trying a criminal case cannot take judicial notice
of a judgment rendered in any noncriminal case, including probation rev-
ocation proceedings.202

Law Office Searches. The 1988 General Assembly adopted a signifi-
cant new statute that provides for specific procedures to be followed
whenever the state seeks to seize evidence via a search warrant directed
at items within the possession of an attorney.204 Under this new statute,
no warrantless searches shall be conducted, nor shall an official issue any
search warrant for any documentary evidence in the possession of an at-
torney who is not suspected of a crime unless and until there is an addi-
tional showing in the search warrant application of probable cause to be-
lieve that the evidence will be destroyed or secreted if the official does not
issue the search warrant.' 0 ' The statute further provides that at the time

195. Id. at 583, 370 S.E.2d at 833.
196. 258 Ga. 419, 369 S.E.2d 905 (1988).
197. Id. at 421, 369 S.E.2d at 906.
198. U.S. CONST. amend. IV.
199. 387 U.S. 523, 539 (1967).
200. 258 Ga. at 420, 369 S.E.2d at 906.
201. Id. at 421, 369 S.E.2d at 906 (Marshall, C.J., dissenting).
202. 190 Ga. App. 353, 378 S.E.2d 917 (1989).
203. Id. at 354, 378 S.E.2d at 918. See Teague v. State, 169 Ga. App. 285, 312 S.E.2d 818

(1983).
204. 1989 Ga. Laws 1687 (codified at O.C.G.A. § 17-5-32(b) (Supp. 1989)).
205. O.C.G.A. § 17-5-32(b) (Supp. 1989).
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the official issues the warrant, the court shall appoint a special master to
accompany the person serving the warrant, this special master to be an
attorney selected from a list provided by the State Bar of Georgia.2 6 The
special master shall inform the attorney of the items sought on the search
warrant; 17 if not provided, the special master is to conduct the search for
the specified items.2 " Upon objection by the attorney subject of the
search warrant, the special master is to seal the items and present them
to the superior court for a hearing, at which the attorney from whom the
items were seized shall have standing.2"9 Application for such search war-
rants may only be issued by the superior court1 and requires approval of
pre-issuance search plans to minimize the intrusiveness of the search .21

Any evidence seized in violation of this provision is subject to exclusion
from the prosecution's case in chief or in rebuttal, and shall not be admis-
sible as substantive evidence or for impeachment purposes.2 12

C. Preliminary Procedures

Indictments and Accusations. In Manley v. State,1 3 the court of
appeals held that the trial court erred in denying defendant's motion to
quash two counts of their misdemeanor accusations.21 4 Both counts in-
volved hunting violations, the first being hunting at night with aid of
lights216 and the second alleging illegal hunting from a motor vehicle.21 6

The deficiency in the accusations was the same as to both counts: the
State alleged defendants illegally hunted "wildlife, 217 while the statutes
refer to "any game bird or game animals."'21 As the statutory definition
of wildlife219 is broad enough to include species other than game birds or
game animals, a person could admit to each hunting offense as to "wild-
life" and still be innocent of any criminal activity. As a consequence, the
accusations as to these counts should have been quashed, and the court
overturned defendants' convictions on these charges.220

206. Id.
207. Id.
208. Id. § 17-5-32(c)(1).
209. Id. § 17-5-32(c)(2).
210. Id.
211. Id. § 17-5-32(c)(5).
212. Id. § 17-5-32(d).
213. 187 Ga. App. 773, 371 S.E.2d 438 (1988).
214. Id. at 774-75, 371 S.E.2d at 440.
215. O.C.G.A. § 27-3-2 (1986).
216. Id. § 27-3-13.
217, Id. § 27-1-2(77).
218. Id. § 27-1-2(34), (35).
219. Id. § 27-1-2(77).
220. 187 Ga. App. at 775-76, 371 S.E.2d at 441.
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A defendant alleging fatal variance between his indictment (which
charged trafficking in cocaine)221 as worded (alleging actual possession of
more than 400 grams and omitting the mixture of, 10% or more purity
language) was not as successful.2 2 Rejecting defendant's argument that
when the State alleges an offense element with more particularity than
required, then it must prove the element as alleged,"22 the court of ap-
peals held that since the trafficking in cocaine statute requires only the
threshold amount of "28 grams or more of cocaine or of any mixture with
a purity of 10% or more of cocaine,' 2 24 the larger amount specified in the
statutes affects only punishment and is not an element of the crime. 225

Discovery. Appellate litigation over claims of noncompliance with
discovery requirements and related statutes remained active during the
survey period, as might be expected in a jurisdiction with a history of
viewing discovery in criminal cases as aberrant behavior.

O.C.G.A. § 17-7-211 confers on a criminal defendant, upon timely re-
quest, the right to copies of written scientific reports that are to be intro-
duced into evidence in the prosecution's case in chief or rebuttal.2 2 In
Durden v. State2 2 7 and at least two cases applying Durden's holding to
similar circumstances, ss the court of appeals dealt a coup de grace to a
knavish interpretation of what constitutes compliance with the clear
wording of the statute as to these reports. The type of gamesmanship
exhibited on this attempt should cast doubt on any future protestations
of scientific neutrality by the Georgia State Crime Lab and its employees.
In Durden, the defendant, charged with two counts of driving under the
influence, 22' duly requested copies of all written scientific reports. De-
fendant was provided with a copy of a crime lab report that indicated the
presence of marijuana in defendant's blood and urine. At trial and over
defendant's objection, the court, however, permitted the crime lab em-
ployee to testify at length regarding additional test results that quantified
the amount of marijuana in defendant's urine in milligrams per mililitre,
and to add the conclusion that this was a "significant" amount.230 Other

221. O.C.G.A. § 16-13-31(a)(1) (1988).
222. Partridge v. State, 187 Ga. App. 325, 370 S.E.2d 173 (1988).
223. Ewing v. State, 169 Ga. App. 680, 314 S.E.2d 695 (1984).
224. O.C.G.A. § 16-13-31(a)(1) (1988).
225. 187 Ga. App. at 327, 370 S.E.2d at 175.
226. O.C.G.A. § 17-7-211 (1982).
227. 187 Ga. App. 154, 369 S.E.2d 764, aff'd, 258 Ga. 720, 375 S.E.2d 610 (1988).
228. Box v. State, 187 Ga. App. 260, 370 S.E.2d 28 (1988); Camarata v. State, 188 Ga.

App. 41, 371 S.E.2d 885 (1988).
229. 187 Ga. App. at 154, 369 S.E.2d at 765. Defendant was charged specifically with

violation of O.C.G.A. § 40-6-391(a)(2) (1989).
230. 187 Ga. App. at 155, 369 S.E.2d at 765.
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test results made similar quantifications regarding the presence of mari-
juana in defendant's blood, and the trial court permitted the crime lab
expert to testify that the concentration was indicative of usage within
three to five hours prior to the taking of the blood sample, and that a
person who was under the influence at this level would be unable to drive
safely.2" The trial court admitted the evidence on the basis that these
test results were only in the expert's "working notes" and never written
in a report that would be required to be furnished to the defendant under
the statute.23 2 Writing for the court, Chief Judge Birdsong found this ex-
planation to be

... not impressive. If it were acceptable to the statutory scheme for the
forensic witnesses simply to omit the actual test results from the scien-
tific results they choose to write, and thus produce, and to put the test
results in their private notes and then testify to them, then the statute
has no meaning at all2

3

Noting that the action of the crime lab witness unquestionably prejudiced
the defendant as "the scientific evidence which was denied to the defense,
in fact comprised the entire substance of the State's case,"' " the court
reversed the defendant's conviction.28'

Two other cases explored the parameters of this same requirement re-
garding scientific test results. In Paggett v. State,8 the court of appeals
found no error when the state crime lab conducted a serological exam on
June 5 but did not produce a written report until the second day of de-
fendant's trial, June 24, when a copy was given to defendant.22 The pros-
ecutor stated that he called defendant's lawyer on June 9 to say that the
lab found blood and seminal fluid on the defendant's clothes, which was
typed and matched to defendant on June 18. This was orally reported by
the prosecutor to defense counsel on June 22, the day before trial. 8 Re-
lying on Boyce v. State,28' the court refused to find error.240 "Since there
was no written report available before trial, the report itself was not ex-
cludable under the statute. 2 41 Similarly, in Wellborn v. State2 42 the de-

231. Id. at 155-56, 369 S.E.2d at 765-66.
232. Id. at 156-57, 369 S.E.2d at 766-67.
233. Id. at 157, 369 S.E.2d at 767.
234. Id. at 158, 369 S.E.2d at 767.
235. Id., 369 S.E.2d at 768.
236. 188 Ga. App. 174, 372 S.E.2d 504 (1988).
237. Id. at 175, 372 S.E.2d at 506.
238. Id. at 175-76, 372 S.E.2d at 506.
239. 184 Ga. App. 578, 362 S.E.2d 229 (1987), affd, 258 Ga. 171, 366 S.E.2d 684 (1988).
240. 188 Ga. App. at 176, 372 S.E.2d at 506.
241. Id.
242. 258 Ga. 570, 372 S.E.2d 220 (1988).
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fendant timely demanded production of scientific reports and copies of all
written reports were provided before trial. During cross examination, de-
fense counsel questioned witnesses about bloodstains appearing on a
throw rug, implying that the blood was that of the defendant and sup-
porting his defense. Having anticipated this defense, the State had sub-
mitted the rug to the crime lab two days before defendant's trial began
and therefore was able to put on expert rebuttal testimony regarding the
test results the same day they were furnished.2 43 Again, the absence of a
written report excused the compliance with O.C.G.A. § 17-2-211, and the
court upheld defendant's murder conviction.244 Justice Smith concurred
specially to emphasize that "[t]he introduction of the rug into evidence"
and the related expert testimony "was a direct result of defendant's trial
tactics" and that "O.C.G.A. § 17-7-211 should not apply when a defend-
ant's trial tactics force the state to seek scientific reports that they would
not have otherwise sought."'24

In Driver v. State,2 s the court of appeals clarified the requirement of
the State's statutory duty to furnish the defendant with a copy of the
indictment and list of witnesses by interpreting the provision to require
service upon each party in any of the methods prescribed by O.C.G.A. §
17-1-1.247 Henceforth, simply making the list and indictment "available"
to defense counsel at the district attorney's office or elsewhere will not
suffice.248 Additionally, in Ronskowsky v. State,24" the court reiterated
that a defendant's failure to submit a written demand for a list of wit-
nesses pursuant to O.C.G.A. § 17-7-110 renders any oral or other demand
nonbinding.250

Double Jeopardy. Schiefelbein v. State25 1 presented the unusual
question of whether double jeopardy bars a second trial of a defendant
when it is discovered halfway through the initial trial that the case was
being tried in the wrong county.252 Retrial in the proper county is not
double jeopardy, the supreme court ruled, s3 since under Georgia law the

243. Id. at 571, 372 S.E.2d at 221.
244. Id. at 573, 372 S.E.2d at 222.
245. Id., 372 S.E.2d at 222-23.
246. 188 Ga. App. 301, 372 S.E.2d 841 (1988).
247. Id. at 302, 372 S.E.2d at 843 (citing O.C.G.A. § 17-1.1 (1982)).
248. Id.
249. 190 Ga. App. 147, 378 S.E.2d 185 (1989).
250. Id. at 148, 378 S.E.2d at 185. See also Rogers v. State, 188 Ga. App. 788, 374 S.E.2d

562 (1989).
251. 258 Ga. 623, 373 S.E.2d 354 (1988), cert. denied, 109 S. Ct. 1156 (1989).
252. 258 Ga. at 624, 373 S.E.2d at 355.
253. Id.
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first court never had jurisdiction to try the defendant." Concurring spe-
cially, Justices Gregory and Hunt suggested that the better procedure
would be to allow the defendant the choice of waiving venue and proceed-
ing with the first trial or proceeding to a trial in the proper venue,
thereby foregoing any double jeopardy claim."

Speedy Trial. As usual, the court of appeals decided a significant
number of cases often involving the drawing of rather fine distinctions
regarding the application of the statutory right to speedy trial.1" The
court reiterated that any demand filed in a felony case prior to the return
of an indictment is a nullity as far as a defendant's statutory right to
speedy trial."' This is true even when the demand and the indictment are
filed on the same day, so long as the clerk's time stamp indicates that the
demand was filed before the indictment was filed.'"

In three cases the court addressed the ever-present debate of whether
the defendant's written demand was sufficiently worded and proved to
have been properly filed. In Verscharen v. State,'" the pleading was
properly styled with the defendant's name and contained the correct uni-
form citation numbers as to his charges, but contained a typographical
error in the body of the motion in which the movant was identified by
another name." The court of appeals concluded that this could not have
misled the State's attorney and that the trial court erred in denying de-
fendant's motion to dismiss under O.C.G.A. § 17-7-170. 2,1 On the other
hand, in Peek u. State," ' the court concluded that when thirteen individ-
uals were charged in successively numbered accusations with misde-
meanor theft by taking from the same victim (a parking lot owner who
had employed the defendants), the filing of a written motion to adopt all
motions filed by the first named defendant did not constitute a sufficient
filing of a demand for the twelve adopting defendants. " As a conse-
quence, the court reversed the trial court's denial of the lead defendant's
motion to dismiss and at the same time upheld the denial of the same
motion for the twelve remaining defendants.2" As justification, the court

254. See GA. CONST. art. VI, § 2, para. 6; O.C.G.A. § 17-2-2 (1982).
255. 258 Ga. at 624, 373 S.E.2d at 355 (Gregory, J., concurring specially).
256. See O.C.G.A. § 17-7-170 (1982).
257. Little v. State, 188 Ga. App. 410, 373 S.E.2d 260 (1988); Caracena v. State, 186 Ga.

App. 763, 368 S.E.2d 532 (1988).
258. Day v. State, 187 Ga. App. 175, 176, 369 S.E.2d 796, 797 (1988).
259. 188 Ga. App. 746, 374 S.E.2d 349 (1988).
260. Id. at 746, 374 S.E.2d at 350.
261. Id. at 747, 374 S.E.2d at 350 (citing O.C.G.A. § 17-7-170 (1982)).
262. 189 Ga. App. 584, 377 S.E.2d 8 (1988).
263. Id. at 586, 377 S.E.2d at 10.
264. Id. at 586-87, 377 S.E.2d at 10-11.
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noted, "[tJhe record fails to disclose any court order specifically allowing
such adoption of all motions."2" As the court also noted, however, the
trial court denied each of the twelve defendants' speedy trial motions for
the same (incorrect) reason upon which it based its denial of the motion
filed by the lead defendant.2" If, indeed, the operative inquiry in all of
these questions regarding the sufficiency of the defendant's filing is
whether the State could, as a practical matter, have been misled,267 it is
difficult to rationalize the dismissal of charges against only one of thirteen
identically situated defendants in the context of what is obviously a com-
mon set of cases being litigated jointly before the same trial judge and by
the same prosecution and defense attorneys. Nonetheless, from a proce-
dural standpoint the implication of this decision is clear: henceforth in
multiple defendant litigation, counsel must either obtain a written order
permitting adoption of all motions and/or duplicative motions should be
filed on behalf of each defendant.

Finally, in a seven to two decision in Head v. State,268 the court of
appeals upheld the denial of a defendant's motion to dismiss based on the
trial court's determination that the demand, which bore no filing stamp,
had never actually been filed.2 69 Writing in dissent, Judge Beasley argued
that the record on this issue included the affidavit of the attorney that
the demand was duly filed and served and that there was no evidence to
the contrary anywhere in the record.270 Again, the lesson of the case is
clear: to perfect a record in the area, a defendant should obtain and
maintain an additional copy of the demand stamped with the clerk's
stamp indicating the date and time of filing.

In 1987 the General Assembly amended O.C.G.A. § 17-7-170(a) 71 to
provide that a defendant's demand must be served on the prosecution
and that the demand "shall be binding only in the court in which the
demand is filed, except where the case is transferred from one court to
another without a request from the defendant.' 2 The question of what
constitutes a "request from the defendant" has proven to be a surpris-
ingly troublesome question. In O'Neal v. State,'73 a panel of the court of
appeals reversed the denial of a defendant's motion to dismiss when de-
fendant's demand under section 17-7-170 consisted of a "Demand for

265. Id. at 586, 377 S.E.2d at 10.
266. Id.
267. See, e.g., State v. Prestia, 183 Ga. App. 24, 357 S.E.2d 829 (1987); Verscharen v.

State, 188 Ga. App. 746, 374 S.E.2d 349 (1988).
268. 189 Ga. App. 111, 375 S.E.2d 46 (1988).
269. Id. at 111, 375 S.E.2d at 47.
270. Id. at 112, 375 S.E.2d at 47 (Beasley, J., dissenting).
271. 1987 Ga. Laws 841 (amending O.C.G.A. § 17-7-170(a) (Supp. 1989)).
272. O.C.G.A. § 17-7-170(a) (Supp. 1989).
273. 188 Ga. App. 270, 372 S.E.2d 833 (1988).
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Jury Trial" on charges of driving under the influence.174 The demand was
filed in the City Court of Woodbine, which, on the same day it was filed,
bound the case over to the Superior Court of Meriwether County. Be-
cause of a delay in the clerk's office of the city court, the superior court
did not receive defendant's demand until seven months later. 7 Since this
delay was not attributable to any action by the defendant, the trial court
erred in denying his motion to dismiss.2 7 6 A similar result was obtained
under almost identical facts in Turner v. State.2 7 In Adams v. State,"78

however, the defendant was unable to overturn the denial of his motion
to dismiss on the same grounds. The defendant had been charged with
driving under the influence. When he appeared in Duluth Recorder's
Court, he filed a demand for trial under section 17-7-170. The case was
bound over to Gwinnett State Court, where defendant's motion to dismiss
was denied because of the finding that the defendant had not filed his
demand in the state courtY.2 9 The court of appeals affirmed, based on its
conclusion that the transfer was made only because of defendant's de-
mand under section 17-7-170, since the city court did not impanel ju-
ries2 80 As a consequence, the court reasoned, the transfer to state court
was "by request" of the defendant, and the demand filed in city court was
invalid under the amended version of section 17-7-170.281 In a specially
concurring opinion joined by Judge Beasley, Judge Banke would have re-
solved the issue on the basis of his interpretation that "the Legislature
contemplated that a demand for trial would be effective to invoke the
statutory sanction of mandatory acquittal only if filed in a court of record
having both regular terms and the authority to impanel juries."2 2 Until
these varying interpretations are harmonized, the ultimate effect of a de-
mand filed in a city or recorder's court will remain, at best, a game of
chance.

Finally, the previously discussed decision of the court of appeals in
Peek v. State283 contained the additional ruling that a defendant's filing
of pretrial motions of any kind does not constitute an affirmative act that

274. Id. at 270-71, 372 S.E.2d at 834.
275. Id.
276. Id. at 271, 373 S.E.2d at 834.
277. 188 Ga. App. 267, 372 S.E.2d 826 (1988).
278. 189 Ga. App. 345, 375 S.E.2d 642 (1988).
279. Id. at 345, 375 S.E.2d at 643.
280. Id. at 347, 375 S.E.2d at 644.
281. Id. at 346-47, 375 S.E.2d at 644.
282. Id. (Banke, J., concurring specially).
283. 189 Ga. App. 584, 377 S.E.2d 8 (1988).
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waives a defendant's statutory right to speedy trial.2 '

Venue. Thayer v. State2"1 presented a rather novel question of the
proper venue for prosecutions involving violations of the Georgia Securi-
ties Act (the "Securities Act").2 86 In Thayer, the defendants were prose-
cuted in Fayette County, where they had never been personally present.
Their victim, however, had read their advertisement in the Clayton
County newspaper, which he received by mail at his home in Fayette
County. As a result of subsequent telephone conversations, meetings in
person with one defendant in Cobb County, and deliveries of documents
via Federal Express,"7 the victim invested $14,500 in investment oppor-
tunities offered by the defendants. 2 8 The court of appeals found that
venue was nonetheless proper in Fayette County under O.C.G.A. § 10-5-
15, which provides that for purposes of prosecutions under the Securities
Act, venue will lie in any county in which any act was performed in fur-
therance of the transaction which violated the statute.28 Relying on two
turn of the century Georgia cases involving venue questions,'" the court
concluded that venue in Fayette County was proper because "defendants
did deliberately perform acts which they intended to have an effect in
Fayette County,' '" and because defendants were "constructively pre-
sent"'292 in that county via their use of various agents (the telephone com-
pany and Federal Express) to deliver their messages in furtherance of the
scheme.29

Competency. In Newman v. State,2 N the Georgia Supreme Court ad-
dressed two important qubstions relating to mental incompetency to
stand trial, which is governed by O.C.G.A. § 17-7-130.'9 The court found
that its previous holding in Gilbert v. State,'" which interpreted a prede-
cessor statute, was controlling as to both questions and held that while an

284. Id. at 586, 377 S.E.2d at 10.
285.' 189 Ga. App. 321, 376 S.E.2d 199 (1988).
286. 1973 Ga. Laws 1202 (codified as amended at O.C.G.A. tit. 10, ch. 5 (1989)).
287. Presumably to avoid use of the United States mails and the reach of the Federal

Mail Fraud Statute, Pub. L. No. 91-375, 84 Stat. 778 (1970) (codified as amended at 18
U.S.C. § 1341 (1970)).

288. 189 Ga. App. at 322-23, 376 S.E.2d at 200-01.
289. Id. at 322, 376 S.E.2d at 200-01.
290. Rose v. State, 4 Ga. App. 588, 62 S.E. 117 (1908); Carter v. State, 143 Ga. 632, 85

S.E. 844 (1915).
291. 189 Ga. App. at 324, 376 S.E.2d at 202.
292. Id.
293. Id.
294. 258 Ga. 428, 369 S.E.2d 902 (1988).
295. O.C.G.A. § 17-7-130 (1982).
296. 235 Ga. 501, 220 S.E.2d 262 (1975).
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administrative release after evaluation by the Department of Human Re-
sources will cancel any previous presumption of incompetency that might
exist, the defendant is entitled to put into evidence any previous findings
of incompetency notwithstanding the subsequent administrative re-
lease.297 As a consequence, the trial court erred by refusing to permit such
evidence, and the supreme court required a new trial on 'the issue of com-
petency to stand trial.98

D. Trial

The Jury. During last year's survey period, a substantial number of
criminal cases involved litigation over the parameters and procedures for
resolving challenges under Batson v. Kentucky.2" The relative paucity of
substantial disputes involving this issue during the current survey pe-
riod300 would seem to indicate that guidance provided by both appellate
courts in the past two years has been efficacious.301

One interesting issue not previously resolved was whether defendant's
counsel should have the opportunity to cross-examine the state's attorney
regarding any explanation proffered as to the reasons for the peremptory
strikes. In Powell v. State,302 a panel of the court of appeals found a de-
nial of this right not to be error in the circumstances there presented.303

It based that decision on its conclusion that Batson contained no such
directive and that the explanation of the prosecutor does not constitute
testimony subject to cross-examination,3

1 but is rather an explanation of
his or her conduct as an officer of the court.30

5 A special concurrence au-
thored by Judge Pope and joined by third panel member, Judge Benham,
however, disagreed with the implication of the lead opinion that there
was no right to cross-examine the prosecutor.30 6 Judge Pope pointed out
that there was no error in the instant case simply because the defendant
had not established a prima facie case and that it is not appropriate to
cross-examine the prosecutor to establish this.307 According to Judge

297. 258 Ga. at 430, 369 S.E.2d at 904.
298. Id.
299. 476 U.S. 79 (1986). See Jenkins, supra note 61, at 189-93.
300. See Adams v. State, 186 Ga. App. 599, 367 S.E.2d 871 (1988); Glanton v. State, 189

Ga. App. 505, 376 S.E.2d 386 (1988); Leeks v. State, 188 Ga. App. 625, 373 S.E.2d 777
(1988); Burgess v. State, 189 Ga. App. 790, 377 S.E.2d 543 (1989).

301. See Aldridge v. State, 258 Ga. 75, 365 S.E.2d 111 (1988); Gamble v. State, 257 Ga.
325, 357 S.E.2d 792 (1987); Sparks v. State, 257 Ga. 97, 355 S.E.2d 658 (1987).

302. 187 Ga. App. 878, 372 S.E.2d 234 (1988).
303. Id. at 880, 372 S.E.2d at 236.
304. Id. at 879, 372 S.E.2d at 235.
305. Id.
306. Id. at 882, 372 S.E.2d at 237-38 (Pope, J., concurring specially).
307. Id.
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Pope, however, "[o]nce a prima facie case of discriminatory intent is es-
tablished and the prosecuting attorney is called to explain the reasons for
each peremptory strike, then the very purpose of the Batson hearing re-
quires the defendant be permitted to cross-examine the prosecutor in or-
der to challenge his explanation. '3 0' The final resolution of this issue,
then, remains for another day when the question is squarely presented by
a defendant who has made out a prima facie case of discrimination and
whose timely request to cross-examine the prosecution has been denied.

In McGarity v. State, 30 the court of appeals indicated that there was
nothing per se improper when a juror asked the prosecutor two questions
concerning certain evidence during the course of the prosecution's closing
argument.3 10 Because the trial judge instructed the jury that the prosecu-
tor was not a witness and his argument was not evidence and the prosecu-
tor simply resumed his argument by explaining the evidence rather than
taking the opportunity to "testify," the court found no error, especially in
light of "the innocuous nature of the questions posed . . .,.

Witnesses. In Moore v. State,311 the court of appeals revisited the
problem raised when a defendant seeks the identity and testimony of a
confidential informant who was a witness to the transaction in question
within the meaning of Roviaro v. United States.33 In a lengthy opinion
by Chief Judge Birdsong, the court of appeals reviewed the various Geor-
gia appellate decisions interpreting Roviaro and determined that, in the
circumstances of the instant case, particularly in light of defendant's tak-
ing the stand in his own defense, denial of the informant's identity was of
constitutional magnitude insofar as it related to testimony at defendant's
trial. 31 4 The court proceeded to set forth in some detail the appropriate
procedure on remand, thereby giving guidance regarding how these ques-
tions are to be handled by trial courts generally.3 15 On remand in Moore,
the State is required to disclose the identity of the informant to the trial
judge, who will take testimony from the informant under oath in an in
camera proceeding.316 Based on this testimony, the trial court is to deter-
mine if the witness' unavailability to defendant at trial was harmless er-

308. Id. (citing Daniels v. Texas, 768 S.W.2d 314 (1988); Cliff v. State, 518 So. 2d 786
(1987)).

309. 190 Ga. App. 139, 378 S.E.2d 179 (1989).
310. Id. at 139, 378 S.E.2d at 180.
311. Id.
312. 187 Ga. App. 387, 370 S.E.2d 511 (1988).
313. Id. at 387-89, 370 S.E.2d at 512-13 (following Roviaro v. United States, 353 U.S. 53

(1957)).
314. Id. at 388-89, 370 S.E.2d at 513.
315. Id. at 392-93, 370 S.E.2d at 515-16.
316. Id. at 392, 370 S.E.2d at 515.
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ror 3 1 7 If the State is unable to produce the informant for such a proceed-
ing, a hearing should be conducted in which both parties may present
evidence on the issue of the effect of the State's failure to reveal the wit-
ness' identity.318

Judicial Conduct. Two cases of interest during the survey period
touched on aspects of judicial conduct. In the first, Jones v. State,31 9 the
court of appeals reversed a defendant's conviction as a result of the trial
judge's improper comments during the cross-examination of the State's
expert witness, a forensic psychologist. 2 In overruling a defense objec-
tion to the witness' qualification as an expert because the witness was an
employee of the State and consequently biased, the trial judge expressed
his opinion that the witness had been previously qualified as an expert by
the court and that he was not biased.321 Later, during defense counsel's
cross-examination of the same witness, the trial judge precluded a line of
questioning directed at demonstrating that the witness was a State sala-
ried employee.2 2 In disallowing the inquiry, the trial court stated that the
judge's salary was also paid by the State.32 3 The court of appeals found
that these comments violated the statutory prohibition against the trial
court's expression of any opinion regarding matters proved or guilt of the
accused, 2' in that they contained the judge's opinion on the witness'
credibility and expert status and that they had the effect of cloaking the
witness with impartiality.2s  In State v. Evans,326 the court of appeals
held that if a trial court judge is recused under Uniform Superior Court
Rule 25.3, then that judge does not have the authority to select his or her
replacement.32 7 Rather, there should be a written request from the chief
judge of the requesting judicial circuit to the chief judge of the receiving
circuit, who then designates a replacement judge.328

Prosecutorial Misconduct. In Floyd v. State,"" a question of
prosecutorial misconduct resulted in a substantial split in the court of
appeals. The appeal arose from the denial of the defendant's motion to

317. Id., 370 S.E.2d at 516.
318. Id.
319. 189 Ga. App. 232, 375 S.E.2d 648 (1988).
320. Id. at 238, 375 S.E.2d at 653.
321. Id. at 232, 375 S.E.2d at 649.
322. Id. at 233, 375 S.E.2d at 649-50.
323. Id., 375 S.E.2d at 650.
324. Id. (construing O.C.G.A. § 17-8-57 (Supp. 1989)).
325. Id., 375 S.E.2d at 649.
326. 187 Ga. App. 649, 371 S.E.2d 432 (1988).
327. Id. at 649, 375 S.E.2d at 433 (citing GA. UNIF. SUPER. CT. R. 25.3).
328. Id. at 650, 371 S.E.2d at 434. See O.C.G.A. § 15-1-9.1 (1985 & Supp. 1989).
329. 188 Ga. App. 24, 372 S.E.2d 287 (1988).
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dismiss based on allegations of prosecutorial misconduct relating to a let-
ter written by an assistant district attorney, which caused certain docu-
ments to be turned over to the prosecution. The letter requested financial
records in the possession of Clair Floyd, who had previously represented
defendant in a number of legal matters and who was also defendant's
estranged wife. Approved by the district attorney and apparently drafted
at the request of Clair Floyd's attorney, the letter directed her to turn
over defendant's records to the district attorney's office, 0 and noted,
"Failure to do so may result in criminal prosecution for withholding evi-
dence . . . . ,, The majority opinion found no error in the denial of de-
fendant's motion to dismiss.8 2 The majority based this conclusion on its
reading of the record to show that: (1) there was no evidence that the
letter coerced the attorney to turn over the evidence; (2) that Clair Floyd
had not represented the defendant in any matters related to the criminal
prosecution; and, (3) most importantly, that none of the contents of the
files turned over to the State was used in defendant's trial or to obtain
evidence which was admitted at the trial8. 8

In a lengthy and sharply worded dissent84 joined by Judges Banke and
Sognier, Chief Judge Birdsong took the majority to task for condoning
the use of a threat of criminal prosecution to obtain evidence against a
criminal defendant.8 5 In light of the rationale advanced by the majority,
the dissent argued, nothing stood in the way of such misconduct, save the
ability of the defendant to prove that the evidence obtained in this man-
ner was actually introduced at trial 8

3 The dissent also directly criticized
some of the majority's most significant factual assertions. 8 7 The dissent's
analysis of the record in the case indicated that there was considerable
intermingling of documentary evidence and that the prosecutor admitted
he could not be certain that some of the evidence did not come from Clair
Floyd. s38 In short, according to the dissent, "[n]o factual basis whatever
exists to assert none of the evidence was used or introduced!'8 33 The

330. Id. at 24-27, 372 S.E.2d at 288-90.
331. Id. at 28, 372 S.E.2d at 291.
332. Id., 372 S.E.2d at 290. Only Judge Benham concurred in the entire opinion. Id.

Judge Deen concurred specially, criticizing the majority opinion for failing to limit its dis-
cussion to defendant's motion to dismiss. Id., 372 S.E.2d at 290-91 (Deen, P.J., concurring
specially). Judges McMurray, Carley and Pope concurred in judgment only. Id., 372 S.E.2d
at 290.

333. Id. at 27, 372 S.E.2d at 290.
334. Cf. Bonds v. State, 188 Ga. App. 135, 139-44, 372 S.E.2d 448, 452-55 (1988).
335. 188 Ga. App. at 28-29, 372 S.E.2d at 291 (Birdsong, C.J., dissenting).
336. Id. at 29, 372 S.E.2d at 291.
337. Id.
338. Id. at 29-30, 372 S.E.2d at 291-92.
339. Id. at 30, 372 S.E.2d at 292 (emphasis in original).
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dissent also took issue with the majority's conclusion that Clair Floyd was
not coerced by the letter and was cooperating with the State from the
beginning, noting, "[t]hese speculations represented as 'fact' are not
merely false. They are also irrelevant, and they apply the wrong legal
standard. 3 4 0 In light of the entire record, the dissenters would have
found that the prosecution's misconduct in obtaining the evidence and
thereafter maintaining it in such a state that it could not be determined
whether it was actually used, could not be remedied by forcing the de-
fendant to prove that he had been prejudiced by the actual introduction
of the evidence. 41 As such, it was deliberate misconduct ' violative of the
"most basic [f]ourth [a]mendment guarantee, ' ' "" and the appropriate
remedy should be "at the very least suppression of the evidence."'3

4 The
last word in this debate will presumably belong to the Georgia Supreme
Court, which has granted certiorari.4 6

Right to Counsel. In Seagraves v. State, 46 the Georgia Supreme
Court responded to two certified questions from the court of appeals. The
court held that, under the Georgia Constitution of 19833'1 and precedent
of the Georgia Supreme Court,8" while a layperson does not have the
right to "hybrid representation" by both an attorney and the person pro-
ceeding pro se, when the party in question is a lawyer, he or she can be
represented by counsel and participate on his or her own behalf.34 I This,
however, is subject to the authority of the trial judge to impose any limi-
tations necessary to insure orderly disposition of the case.3 0

Two cases involving ineffective assistance of counsel claims are worthy
of note. In Lloyd v. State," ' the supreme court concluded that absent
extenuating circumstances, the failure of defense counsel to inform the
defendant of any offer to plead guilty tendered by the prosecution and
the failure to advise the defendant of the consequences of the choices

340. Id. at 32, 372 S.E.2d at 293 (emphasis in original).
341. Id. at 35, 372 S.E.2d at 295.
342. Id. This was also possibly violative of Standard 56 of the Rules and Regulations of

the State Bar of Georgia, part VI. Id.
343. Id.
344. Id.
345. Floyd v. State, 188 Ga. App. 24, 372 S.E.2d 287 (1988).
346. 259 Ga. 36, 376 S.E.2d 670 (1989).
347. GA. CONST. art. I, § 1, para. 12.
348. Cherry v. Coast House, 257 Ga. 403, 359 S.E.2d 904 (1987), cert. denied, 108 S. Ct.

1015 (1988); Cargill v. State, 255 Ga. 616, 340 S.E.2d 891 (1986), cert. denied, 107 S. Ct.
1328 (1987).

349. 259 Ga. at 39, 376 S.E.2d at 672.
350. Id.
351. 258 Ga. 645, 373 S.E.2d 1 (1988).
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offered, constituted ineffective assistance of counsel." The court, how-
ever, is to examine each such case on its individual facts and deny relief
unless "there is at least an inference from the evidence that the defend-
ant would have accepted the offer as made or something similar. '"8  Addi-
tionally, in Curry v. Zant" 4 the supreme court reversed a defendant's
death sentence based on defense counsel's failure to obtain an indepen-
dent psychiatric evaluation.8" After an unhelpful evaluation was returned
from Central State Hospital, the trial court assured defense counsel that
any reasonable request for independent evaluation would be granted.3"
No request was ever made despite clear indications that the defendant
was mentally retarded and suffered from some form of mental illness.83

Failure to take such a "crucial" step in such circumstances deprived the
defendant of "the protection of counsel" and required reversal of the de-
fendant's sentence of death."

In In re Bryant,8" the court of appeals reversed a finding of contempt
against two attorneys on both procedural and sufficiency grounds.8 " The
court of appeals held that the trial court violated the attorneys' due pro-
cess rights when it held them in contempt for colloquy during voir dire in
a criminal case but did not pass sentence until the conclusion of the
trial.86' The court noted that under the proper procedure set forth in
Dowdy v. Palmour,86 2 when the trial judge delays announcement of pun-
ishment until the conclusion of the trial and the allegedly contumacious
conduct is directed toward the judge, who thereafter reacts to become
involved in the controversy, due process requires that any contempt hear-
ing be held before a different judge.3" The court of appeals then pro-
ceeded to find the evidence insufficient to sustain a finding of con-
tempt.864 Noting that the former Superior Court Rule upon which the
trial court relied"" had been expressly overruled by the adoption of the
Uniform Superior Court Rules, 66 the court held that even had this repeal

352.. Id. at 648, 373 S.E.2d at 3.
353. Id. (footnote omitted).
354. 258 Ga. 527, 371 S.E.2d 647 (1988).
355. Id. at 530, 371 S.E.2d at 649.
356. Id. at 528, 371 S.E.2d at 648.
357. Id.
358. Id. at 530, 371 S.E.2d at 649.
359. 188 Ga. App. 383, 373 S.E.2d 74 (1988).
360. Id. at 386, 373 S.E.2d at 76.
361. Id.
362. 251 Ga. 135, 304 S.E.2d 52 (1983).
363. 188 Ga. App. at 383-84, 373 S.E.2d at 74-75.
364. Id. at 386, 373 S.E.2d at 76.
365. GA. UNIF. SUPER. CT. R. 23.
366. GA. UNIF. SUPER. CT. R. 1.3.
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not occurred, "it is clear from the record that the trial court held appel-
lants in contempt before it gave them a chance to explain their position,
and so they had not been 'fully heard' at the point of the court's
pronouncement."3 1

Defenses. In Dubose v. State,3" ' the court of appeals sought to clarify
the application of the rule governing when a defendant who is raising a
defense of self defense may present evidence of the victim's general repu-
tation or character for violence.36 ' The general rule is that a defendant
may present such evidence only when there has been a prima facie show-
ing that three elements are present: "that the deceased was the assailant;
that the deceased assailed the defendant; and that the defendant was
honestly seeking to defend himself. 3 7 0 Dubose presented the question of
whether evidence concerning specific prior assaults by the victim on the
defendant was admissible to establish the prerequisites to admission as
part of the defense to the current assault.3 7 ' The trial court ruled the
testimony inadmissible because of the defendant's failure to testify and
provide evidence to make out a prima facie case. 7' The court of appeals
disagreed with this approach and reversed, holding that "[e]ach element
of the prima facie case may be established by the testimony of other wit-
nesses or by circumstantial evidence."373 Similarly, in Chapman v.
State,37 4 the Georgia Supreme Court held that a defendant who claimed
self defense under a theory based on the battered woman syndrome s7 5

could make this prima facie showing by a combination of her own testi-
mony coupled with the testimony of an expert.$ 76 Once the defendant
presents this testimony, the defendant may offer evidence of the victim's
general reputation or character for violence and evidence of specific prior
acts of violence.

377

Mistrial. In State v. Oliver,378 the court of appeals reviewed the grant
of a defendant's double jeopardy motion to bar retrial after an improper

367. 188 Ga. App. at 386, 373 S.E.2d at 76.
368. 187 Ga. App. 293, 369 S.E.2d 924 (1988).
369. Id. at 293, 369 S.E.2d at 925.
370. Id. (quoting Curtis v. State, 241 Ga. 125, 126, 243 S.E.2d 859, 860 (1978)).
371. Id.
372. Id.
373. Id. at 294, 369 S.E.2d at 925.
374. 258 Ga. 214, 367 S.E.2d 541 (1988).
375. Id. at 215, 367 S.E.2d at 543. See Smith v. State, 247 Ga. 612, 277 S.E.2d 678

(1981).
376. 258 Ga. at 215, 367 S.E.2d at 543.
377. Id. at 216, 367 S.E.2d at 543.
378. 188 Ga. App. 47, 372 S.E.2d 256 (1988).
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question by the prosecutor caused a mistrial."" The prosecutor had previ-
ously been instructed to avoid questioning the State's expert witness re-
garding her assessment of the believability of the child witness in a mo-
lestation case. Immediately after this instruction, the prosecutor asked
the witness if, based on her interviews with the child, the witness could
distinguish between telling the truth and telling a lie. The trial court
granted defendant's motion for mistrial and, thereafter, granted defend-
ant's plea in bar based on its finding that the prosecutor had engaged in
"prosecutorial overreacting and harassment" with respect to not only the
questions, but also improper contacts with the defendant's husband (in
an effort to elicit a guilty plea by defendant) and the use of racially moti-
vated peremptory studies (which necessitated a previous mistrial).3, 0 A
majority of the court of appeals found this evidence insufficient to meet
the standard of Oregon v. Kennedy,3 81 that "the conduct giving rise to the
successful motion for mistrial was intended to provoke the defendant
into moving for mistrial.''38 2 In applying this test, the majority dis-
counted all evidence of misconduct of the prosecutor other than the spe-
cific questions that led to and resulted in the mistrial.3 8

3 The court found
that since the prosecutor had already called all of his witnesses and since
there was no showing that the State's case was anything less than antici-
pated, there was no evidence that the prosecutor had any reason to abort
the trial by inducing a mistrial.3

8 Joined by Chief Judge Birdsong and
Judge Sognier, Judge Benham dissented, arguing that the focus of analy-
sis in such cases should be on the "course of conduct in which the prose-
cuting attorney has engaged." According to the dissent, the majority's
approach, which focused on the prosecutor's lack of motive to cause a
mistrial, had the effect of undermining the authority of trial judges to
curb prosecutorial misconduct.8 6 In reaching this conclusion, the major-
ity ignored a decision by the trial judge who was present during the entire
course of proceedings and who issued a finding based on the totality of
the circumstances.38 7

Jury Instructions. A trial court's failure to give a requested jury in-
struction, or a significant deficiency in the wording of any given instruc-

379. Id. at 48, 372 S.E.2d at 258-59.
380. Id. at 48-49, 372 S.E.2d at 258-59.
381. 456 U.S. 667 (1982).
382. 188 Ga. App. at 48, 372 S.E.2d at 259 (quoting Oregon v. Kennedy, 456 U.S. 667,

679 (1982) (emphasis in original)).
383. Id.
384. Id. at 52, 372 S.E.2d at 261.
385. Id. at 57, 372 S.E.2d at 265 (Benham, J., dissenting).
386. Id.
387. Id.
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tion, often results in reversals of otherwise valid convictions. A number of
cases within this survey period addressed jury instruction questions in
contexts that had not previously been confronted.

In Hambrick v. State,"" the court of appeals concluded that a defend-
ant who testified that he entered an unlocked area of a store to seek dis-
carded food was entitled to an instruction on criminal trespass as a lesser
included offense of burglary, which required proof of intent to commit a
felony in the premises illegally entered.3 8

In Flanders v. State,3 9
0 a majority of the court rejected a defendant's

argument that the evidence entitled him to a charge on involuntary intox-
ication at his trial for driving under the influence of drugs, since there
was no evidence that as a result of the involuntary intoxication defendant
was unable to distinguish between right or wrong in relation to the act
charged.3 9

1 Judge Sognier wrote a dissenting opinion3 9 2 joined by Chief
Judge Birdsong and Judge Beasley, who wrote an additional dissenting
opinion.39

3 The dissenters argued that defendant's evidence, which
showed that prior to driving he had taken two valiums, that he had not
been informed of the drug's effects by the prescribing doctor or any warn-
ing labels on the prescription, and that, when arrested, defendant ap-
peared to the officer to be in a narcotic stupor, justified the requested
instruction on involuntary intoxication.3 9 '

In Wallace v. State,3s ° a majority of the court of appeals agreed that
defendant's conviction for driving under the influence of alcohol must be
reversed because of the failure of the trial court to inform the jury that
the definition of being under the influence of alcohol required proof that
the defendant had been rendered a less safe driver.3 96 Judge Deen, joined
by Judge Beasley, dissented because of evidence that the defendant's
blood alcohol content in excess of 0.10% entitled the State to a presump-
tion that defendant was under the influence, and when such test results
are admitted, a separate instruction defining "under the influence" is
unnecessary."

s 7

The trial court's use of a previously revised pattern instruction resulted
in an incorrect jury instruction and reversal of two voluntary manslaugh-

388. 190 Ga. App. 119, 378 S.E.2d 340 (1989).
389. Id. at 120, 378 S.E.2d at 341-42.
390. 188 Ga. App. 98, 371 S.E.2d 918 (1988).
391. Id. at 98-99, 371 S.E.2d at 919-20.
392. Id. at 100, 371 S.E.2d at 920 (Sognier, J., dissenting).
393. Id. at 100-02, 371 S.E.2d at 920-22.
394. Id.
395. 188 Ga. App. 77, 371 S.E.2d 914 (1988).
396. Id. at 78-79, 371 S.E.2d at 916.
397. Id. at 80-81, 371 S.E.2d at 917-18 (Deen, J., dissenting).
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ter convictions in Gerald v. State.3  The trial court incorrectly charged
that in order for a killing as a result of mutual combat to be justified, the
killing had "to be absolutely necessary."" As such, the charge imposed a
higher threshold for justification and thereby prejudiced defendants on a
critical issue to their defense.'"

A failure to define malice fully as an essential element of the offense of
aggravated battery undid the sentencing phase of a death penalty convic-
tion in Wade v. State."' The instruction, which indicated that a person
acts maliciously when he acts with intent, was erroneous.40 2 The proper
instruction should have been that "[a] person acts 'maliciously' when he
acts intentionally and without justification or serious provocation. '0

In Williams v. State,'4 a five to four majority of the court of appeals
reversed the conviction of defendant for theft by taking because of the
trial court's failure to give a requested instruction that defendant's testi-
mony concerning taking a box from a loading area behind a store could
establish, if believed, a valid affirmative defense.' 5 This affirmative de-
fense was that defendant "[a]cted under an honest claim of. . . a right to
acquire . . . the property as he did . . . . "0 Since this was his only de-
fense, failure to give the instruction, even in the absence of a record that
the request was properly perfected, required reversal. 7 Joined by Judges
Deen, McMurrary, and Pope, Chief Judge Birdsong filed a dissenting
opinion regarding both whether defendant properly preserved the in-
struction issue and whether the defense was established as a matter of
law.'

08

Finally in Hanson v. State,'4' the supreme court sought to clarify the
effect of and appropriate procedure applicable to situations in which the
trial court fails to instruct that a jury's verdict must be unanimous." 0

The court concluded that if a defendant does not request a jury instruc-
tion on unanimity and does not request a jury poll, a defendant who
raises unanimity as an issue on appeal bears the burden of proof that the

398. 189 Ga. App. 155, 375 S.E.2d 134 (1988).
399. Id. at 155, 375 S.E.2d at 134.
400. Id. at 155-56, 375 S.E.2d at 135.
401. 258 Ga. 324, 368 S.E.2d 482 (1988).
402. Id. at 329-30, 368 S.E.2d at 487-88.
403. Id. at 330, 368 S.E.2d at 488 (quoting Francis v. Franklin, 471 U.S. 307, 320 (1985)).
404. 187 Ga. App. 859, 371 S.E.2d 673 (1988).
405. Id. at 860, 371 S.E.2d at 675.
406. Id. (citing O.C.G.A. § 16-8-10 (1988)).
407. Id. at 860-61, 371 S.E.2d at 675.
408. Id. at 861-63, 371 S.E.2d at 675-77 (Birdsong, C.J., dissenting).
409. 258 Ga. 564, 372 S.E.2d 436 (1988).
410. Id. at 567, 372 S.E.2d at 438-39.
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failure to give the charge results in prejudice."' If, however, the trial
court does not give a unanimity instruction but does poll the jury, then
the defendant must raise the issue at that juncture and have the court
determine if the jury had been misled in any way as to unanimity.' Fail-
ure to raise the issue when the jury is polled will constitute a waiver of
this aspect of the unanimity issue. 18

E. Guilty Pleas

In Allen v. State,1 '4 the Georgia Supreme Court refused to interfere
with a condition agreed to by a defendant as part of a guilty plea .4 De-
fendant entered a negotiated plea to a charge of theft by receiving. As
part of the plea, defendant was to receive ninety days in jail, with the
balance of the five year term on probation. As a specific condition of the
plea, defendant was required to waive all fourth amendment rights while
on probation." 6 Noting that the defendant was asking only that the con-
dition regarding waiver of his fourth amendment rights be voided, the
court refused to do so, finding that the plea was voluntarily entered into,
including the waiver portion, and that the condition was tied to the reha-
bilitative purpose of his probationary sentence, especially in light of de-
fendant's background involving drugs and theft.'1 7

F. Sentencing

In Bankston v. State,"4 1 the Georgia Supreme Court was called upon to
interpret the statutory prohibition contained in O.C.G.A. § 17-9-3 regard-
ing the imposition of the death penalty on persons under seventeen years
of age at the time of the commission of the offense.4'1 Rejecting the argu-
ment that the introductory sentence of the statute indicated an intention
to limit its application to cases "other than homicide," the court strictly
construed. the statute to preclude absolutely the death penalty for five
murders alleged to have been committed by defendant when he was ei-
ther fifteen or sixteen years of age.""

Two cases during the survey period involved fine distinctions on the

411. Id., 372 S.E.2d at 438.
412. Id.
413. Id. See also Fleming v. State, 240 Ga. 142, 145, 240 S.E.2d 37, 40 (1977).
414. 258 Ga. 424, 369 S.E.2d 909 (1988).
415. Id. at 425, 369 S.E.2d at 910.
416. Id. at 424, 369 S.E.2d at 909.
417. Id. at 425, 369 S.E.2d at 910.
418. 258 Ga. 188, 367 S.E.2d 36 (1988).
419. Id. at 188, 367 S.E.2d at 36 (citing O.C.G.A. § 17-9-3 (1982)).
420. Id. at 188-90, 367 S.E.2d at 36-37.
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application of the First Offender Act (the "Offender Act").2 ' In Tallant
v. State,'22 the court of appeals discussed the distinctions between a sen-
tence under subsection (a)(1) of the Offender Act (under which the sen-
tencing court may defer further proceedings and place the defendant on
probation) and a sentence under subsection (a)(2) of the Offender Act
(under which the court may sentence the defendant to a term of confine-
ment, and, if it chooses, suspend the sentence). 42 3 In Tallant the court of
appeals concluded that the trial court was bound by the wording of its
"Order of Probation form," which indicated that the defendant was sen-
tenced to serve five years, with the sentence to be served on probation,
thereby constituting a sentence under subsection (a)(2).'2 ' As a conse-
quence, when the court later revoked defendant's probation and sen-
tenced him to five years (the same period of time imposed and suspended
in the original sentence), the court was required to give credit to the time
defendant had successfully served on probation.'2 In another case
brought under the Offender Act, State v. Boyd,' the court of appeals
concluded that the trial court did not lose jurisdiction over defendant
sentenced under the Offender Act when there was a revocation petition
based on a new offense filed prior to the completion of the period of pro-
bation imposed.'27 The court reached this conclusion even though the pe-
tition was not adjudicated until after the period of probation had run." 8

In light of the intended effect of the Offender Act'2 the commission of
the new offense caused the defendant to forfeit his right to be discharged
under the Offender Act.430 As a consequence, the trial court was empow-
ered to sentence the defendant on the original drug possession charges.' 1

In Darty v. State,"2 the court of appeals, in a full court decision, con-
cluded that the defendant was properly indicted and sentenced as a felon
under the special recidivist provisions for conviction for theft and shop-
lifting.'33 The court reached this conclusion even though defendant's in-

421. 1986 Ga. Laws 218 (codified as amended at O.C.G.A. § 42-8-60 (1989)).
422. 187 Ga. App. 138, 369 S.E.2d 789 (1988).
423. Id. at 139, 369 S.E.2d at 789-90 (citing 1986 Ga. Laws 218, 219 (codified as amended

at O.C.G.A. § 42-8-60(a)(i)-(2) (1989))).
424. Id. at 139-40, 369 S.E.2d at 789-90.
425. Id. (citing O.C.G.A. § 42-8-38(c) (1989)).
426. 189 Ga. App. 617, 377 S.E.2d 11 (1988), cert. denied, 109 S. Ct. 3168 (1989).
427. 189 Ga. App. at 618-19, 377 S.E.2d at 12.
428. Id.
429. Id. at 618, 377 S.E.2d at 11-12 (citing State v. Wiley, 233 Ga. 316, 210 S.E.2d 790

(1974)).
430. Id. at 618-19, 377 S.E.2d at 12.
431. Id. at 619, 377 S.E.2d at 12.
432. 188 Ga. App. 447, 373 S.E.2d 389 (1988).
433. Id. at 448-49, 373 S.E.2d at 390-91.
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dictment in specifying the requisite three prior offenses had included two
offenses that were consolidated for trial and therefore counted as a single
offense.434 The admission of evidence of yet another conviction for shop-
lifting, however, saved defendant's conviction and sentence.8 5 While the
evidence had not been alleged in the indictment, the State had provided
notice of it to defendant's attorney prior to trial. 86

In Moody v. State,'43 7 the court of appeals reversed a trial court order
requiring a defendant to serve a suspended sentence for abandonment
because its finding that at the time the trial court ordered the suspended
sentence revoked, the abandoned child on whom the original conviction
was based had reached the age of majority.386 As a consequence, O.C.G.A.
§ 42-8-34(d)(2) absolutely precluded any such revocation.48 '

Finally, the General Assembly enacted a new statutory provision that
authorizes the trial judge to release a convicted defendant pending his
voluntary surrender to either the county jail or a designated correctional
institution within 120 days of the date of conviction." 0 This statute pro-
vides for standards to be applied in determining if a defendant is eligible
for such treatment"1 and enumerates fourteen types of offenses, convic-
tion of which preclude use of this procedure."2

G. Post Conviction Proceedings

Motion for New Trial. In its 1987 decision in Thompson v. State,"' 8

the supreme court announced a prospective rule intended to lay to rest
years of inconsistency over the proper procedure for post conviction liti-
gation regarding claims of ineffective assistance by trial counsel.44 The
prospective rule announced in Thompson provided that a defendant's in-
effective assistance claim will be deemed waived if defendant's appellate
counsel files an amended new trial motion and fails to include the ineffec-
tiveness claim.4 This prospective rule, however, did not allow for the
circumstance now resolved by the supreme court in Dawson v. State,'44 in

434. Id. at 447, 373 S.E.2d at 390.
435. Id.
436. Id. at 447-48, 373 S.E.2d at 390.
437. 190 Ga. App. 91, 378 S.E.2d 375 (1989).
438. Id. at 92-93, 378 S.E.2d at 376.
439. Id. at 93, 378 S.E.2d at 377 (citing former O.C.G.A. § 42-8-34(d)(2) (1985), repealed

by 1989 Ga. Laws 381, 384-85).
440. 1989 Ga. Laws 607 (codified as amended at O.C.G.A. § 17-10-9.1 (1989)).
441. O.C.G.A. § 17-10-9.1(c) (1989).
442. Id. § 17-10-9.1(a).
443. 257 Ga. 386, 359 S.E.2d 664 (1987).
444. Id. at 388, 359 S.E.2d at 665.
445. Id.
446. 258 Ga. 380, 369 S.E.2d 897 (1988).
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which appellate counsel filed an amended new trial motion including a
claim of ineffective trial counsel, but did not request an evidentiary hear-
ing. 4 7 Beginning on the date of the publication of Dawson in the official
advance sheets, the supreme court ruled, failure to request an evidentiary
hearing on the issue of ineffective assistance, if it is raised in the amended
new trial motion, will constitute a waiver of any right to an evidentiary
hearing on this issue." 8 As a consequence, if the claim can be resolved on
a basis that does not require further testimony, it will be addressed; if it
relates to a matter outside the record, it will be deemed abandoned.44 9

Appeal. As noted in last year's survey article," 0 the court of appeals'
track record in dealing with cases in which a defendant's notice of appeal
has not been filed within the requisite thirty days after entry of judg-
ment 11 has been less than "clear and consistent."" 2 As can be seen in the
fragmented opinion filed in Snelson v. State," the passage of another
year has brought little progress in resolving the differences among the
court on this issue. In Snelson, the appeal of an indigent defendant repre-
sented by appointed counsel was dismissed on the State's motion because
of the filing of the notice of appeal some seventy-seven days after the
deadline. Treating the filing of a notice of appeal as a jurisdictional re-
quirement under the authority of Rimes v. State"' (which was a five to
four decision), the majority of the court held that dismissal was re-
quired.45

5 Judges McMurray and Banke wrote separate dissents, both of
which Judge Benham joined.4" The dissents once again relied on a read-
ing of the decision of the United States Supreme Court in Evitts v.
Lucey 457 as disapproving of the practice of dismissing any first appeal as
of right in a criminal case.'5 It is perhaps noteworthy that Snelson and a
majority of other cases raising the same problems in this same survey
period459 have a common thread: all appear to involve thwarted efforts of

447. Id. at 381, 369 S.E.2d at 897.
448, Id.
449. Id. Cf. Hightower v. State, 189 Ga. App. 553, 377 S.E.2d 717 (1988); Seabolt v.

State, 190 Ga. App. 244, 378 S.E.2d 416 (1989).
450. See Jenkins, supra, note 61, at 208-09.
451. O.C.G.A. § 5-6-38(a) (1982).

452. Conway v. State, 183 Ga. App. 573, 575, 359 S.E.2d 438, 440 (1987) (Carley, J.,
concurring specially).

453. 190 Ga. App. 320, 378 S.E.2d 723 (1989).
454. 182 Ga. App. 721, 356 S.E.2d 897 (1987).
455. 190 Ga. App. at 321, 378 S.E.2d at 724.
456. Id. at 321-22, 378 S.E.2d at 724-25.
457. 469 U.S. 387 (1985).
458. 190 Ga. App. at 321, 356 S.E.2d at 724. See also Paytee v. State, 190 Ga. App. 291,

380 S.E.2d 92 (1989). But see McKinney v. State, 187 Ga. App. 702, 371 S.E.2d 196 (1988).
459. See, e.g., Willis v. State, 189 Ga. App. 404, 377 S.E.2d 552 (1988); Paytee, 190 Ga.
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indigent defendants to pursue their first appeal of right in a criminal case
with the assistance of appointed counsel." 0 The system is apparently
breaking down with some frequency either when counsel is appointed or
when the newly appointed counsel's fulfills his or her duty to file a timely
notice of appeal. As to the latter problem, Judge Banke offered the fol-
lowing solution in his dissent in Snelson: "Perhaps the occurrence of such
situations could be reduced in the future by including in the order ap-
pointing counsel a requirement that the notice of appeal be filed in a
timely manner, along with a notification that failure to do so will be
treated as contempt of court.""

A review of the considerable number of cases raising this issue indicates
that two observations are justified and appropriate. First, the frequency
of the cases and the circumstances in which they arise are substantial
evidence of Georgia's continuing failure to provide sufficient representa-
tion to indigent defendants on a reliable, consistent, statewide basis. 2

02

Second, it goes without saying that regardless of the rationale employed
to justify dismissal of such appeals at this stage, the cases do not go away.
Rather, they simply reappear as petitions for writs of habeas corpus, with
an added issue for the courts to resolve: the ineffective assistance of ap-
pellate counsel. The entire area is so fraught with waste of judicial time
and the deprivation or frustration of the rights of indigent litigants that
some remedial action is long overdue. A possible solution could be ef-
fected by adopting a Uniform Supreme Court Rule requiring appoint-
ment of appellate counsel as part of sentencing proceedings, with an or-
der that a notice of appeal be filed timely which, as Judge Banke
suggested, could be enforced with sanctions directed at the appointed
counsel rather than the indigent defendant."18

On another matter related to appellate procedure, Fields v. State,"4

the court of appeals voted six to three to adopt the same policy as the
Georgia Supreme Court.46 The court of appeals will henceforth no longer
entertain Anders v. California466 motions in criminal appeals filed in that
court.1 7 As a consequence, in all future appeals, counsel will be required

App. at 291, 380 S.E.2d at 92; Oller v. State, 187 Ga. App. 818, 371 S.E.2d 455 (1988).
460. 190 Ga. App. at 320-21, 378 S.E.2d at 723-24.
461. Id. at 322, 378 S.E.2d at 725 (Banke, J., dissenting).
462. As evidenced in the torturous path followed by defendant seeking counsel and his

first appeal in Willis v. State, 186 Ga. App. 197, 366 S.E.2d 778, vacated and remanded, 189
Ga. App. 404, 377 S.E.2d 552 (1988).

463. 190 Ga. App. at 322, 378 S.E.2d at 725 (Banke, J., dissenting).
464. 189 Ga. App. 532, 376 S.E.2d 912 (1988).
465. Id. at 533, 376 S.E.2d at 914 (citing Huguley v. State, 253 Ga. 709, 324 S.E.2d 729

(1985)).
466. 386 U.S. 738 (1967).
467. 189 Ga. App. at 533, 376 S.E.2d at 913-14.
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to raise and brief all issues, regardless of counsel's opinion that the issue
should be deemed frivolous.4 s Judges Banke,' 6 Benham,' 70 and Deen' 7 1

each wrote dissenting opinions, pointing out that the new procedure will
effectively require appointed counsel to engage in unethical conduct by
taking a frivolous legal position'47  and that the court does not thereby
fulfill its role as an appellate court to conduct an independent review of
the record .47  '

Habeas Corpus Proceedings. Finally, in Giles v. Ford,'47 a unani-
mous supreme court reversed the dismissal of a pro se habeas corpus pe-
tition by the Muscogee County Superior Court.'7 The trial court had re-
fused to allow the petition to be filed by applying the provisions of
O.C.G.A. § 9-15-2(d), which permits the court to refuse to permit the fil-
ing of any pro se pleading if it determines that "the pleading shows on its
face such a complete absence of any justiciable issue of law or fact that it
cannot be reasonably believed that the court could grant any relief
.... "476 Noting that, "[tihe issue here involves not the question of how
to proceed, but rather the more critical question of whether the petitioner
may proceed,"' 77 the court of appeals reversed and remanded, holding
that section 9-15-2(d) is not even incorporated into the Civil Practice
Act,478 "nor is it in accord with the spirit set forth in the habeas corpus
chapter which affirms and expands prisoners' right of access to the
courts. ',

79

468. Id.
469. Id. at 534, 376 S.E.2d at 914 (Banke, P.J., dissenting).
470. Id. at 535, 376 S.E.2d at 915 (Benham, J., dissenting).
471. Id. at 537, 376 S.E.2d at 916 (Deen, P.J., dissenting).
472. Id. at 534, 376 S.E.2d at 915.
473. Id. at 536, 376 S.E.2d at 916.
474. 258 Ga. 245, 368 S.E.2d 318 (1988).
475. Id. at 245-46, 368 S.E.2d at 318-19.
476. Id. at 245, 368 S.E.2d at 318 (citing O.C.G.A. § 9-15-2(d) (Supp. 1989)).
477. Id.
478. 1966 Ga. Laws 609 (codified as amended at O.C.G.A. tit. 9, ch. 11 (1982 & Supp.

1989)).
479. 258 Ga. at 245, 368 S.E.2d at 318.


