Bankruptcy
by W. Homer Drake, Jr.*
and
Andrea M. Madigan**
During 1989 the United States Court of Appeals for the Eleventh Circuit rendered numerous decisions dealing with significant procedural and
substantive issues arising under the Bankruptcy Code' (the "Code"). This
Article surveys these decisions.
I. CLAIMS

Most attorneys at some point in their careers have awakened in the
middle of the night, from a dead sleep, in a cold sweat, with a paralyzing
fear that they have failed to comply with some technical but critical statutory provision. The Eleventh Circuit's decision in Spring Valley Farms,
Inc. v. Crow (In re Spring Valley Farms)2 is likely to cause more such

occurrences for bankruptcy practitioners representing Chapter 11
debtors.
In Spring Valley, the court held that a creditor's claim, of which a corporate debtor had knowledge, was not discharged in a Chapter 11 case in
which the creditor had not received formal notice of the deadline for filing proofs of claim under Bankruptcy Rule 2002(a)(8)" even though the
creditor had actual knowledge of the bankruptcy proceeding.' Several
years prior to the bankruptcy filing, Betty Crow and surrounding property owners brought suit against the debtor seeking damages for nuisance
* United States Bankruptcy Judge, Northern District of Georgia. Mercer University
(B.A., 1954; LL.B., 1956). Member, State Bar of Georgia.
** Attorney in the firm of Hurt, Richardson, Garner, Todd & Cadenhead, Atlanta, Georgia. University of Colorado (B.A., 1978; J.D., 1983). Member, State Bars of Georgia and
Colorado.
1. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978) (codified as
amended at 11 U.S.C. §§ 101-1330 (1988)) [hereinafter "the Code"].
2. 863 F.2d 832 (11th Cir. 1989).
3. BANKR. R. 2002 (a)(8).
4. 863 F.2d at 835.
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and trespass allegedly caused by the debtor's chicken processing operations. When the debtor subsequently filed for reorganization under Chapter 11, the debtor's attorney notified plaintiffs' attorney of the filing by
letter. The debtor also scheduled one of the plaintiffs as a creditor holding a disputed claim'and notified this plaintiff individually of the filing
and the treatment of her claim in the bankruptcy schedules. The debtor
did not schedule any of the other plaintiffs involved in the nuisance litigation. Plaintiffs did not file any proofs of claim in the bankruptcy case
nor did they otherwise participate in the bankruptcy proceeding.' After
the debtor's plan was confirmed and its debts discharged in accordance
with the provisions of section 11411 of the Code, plaintiffs filed a motion
in the nuisance suit to add as an additional defendant Spring Valley
Foods, a corporation related to the debtor.7 The debtor opposed the motion and asked the court to find that any debts owing from causes of action arising prior to the date were discharged. The bankruptcy court and
the district court held that the debts were not discharged and permitted
plaintiffs to add an additional defendant.'
The Eleventh Circuit affirmed.' The court first distinguished the case
of In re Alton,1' in which it previously held that a creditor with actual
knowledge of a bankruptcy case had a duty of inquiry, and was obligated
to file a proof of claim even though he had received no notice of the bar
date for filing such a claim. 1 The court stated that its decision in Alton
was based upon section 523(a)(3)(B)2 of the Code, which provides that
an individual debtor is not discharged from any debt that is neither listed
nor scheduled in accordance with section 521(1) in time to permit the
timely filing of a proof of claim unless such creditor had notice or actual
knowledge of the case in time for such filing." The court determined that
since the debtor in Spring Valley was a corporate debtor, section 523 was
inapplicable.1 ' It rejected the debtor's argument that plaintiffs' nuisance
claim was discharged under section 1141(d)(1)(A). 11 The court determined that due process prevented section 1141 from being construed to
5. Id. at 833.

6. 11 U.S.C. § 1141 (1988).
7. 863 F.2d at 833.
8. Id.
9. Id. at 835.
10. 837 F.2d 457 (11th Cir. 1988) (per curiam).
11. 863 F.2d at 833.
12. 11 U.S.C. § 523 (a)(3)(B) (1988).
13. Id. See also 863 F.2d at 833-34.
14. 863 F.2d at 835.
15. 11 U.S.C. § 1141(d)(1)(A) (1988) provides that confirmation of a plan of reorganization acts to discharge the debtor from any debt that arose before the date of such
confirmation.
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extinguish claims when the debtor had not sent notice of the bar date for
filing a proof of claim as required by the Bankruptcy Rules." The court
stated in a footnote, however, that if plaintiffs had actual knowledge of
the bar date rather than merely a general knowledge of the bankruptcy
filing the result may be different.1"
The court has, in effect, established two different rules regarding the
dischargeability of an unscheduled claim. When the debtor is an individual, under the Alton rule, the claim of a creditor holding an unscheduled
claim who did not receive formal notice of the bankruptcy or of the bar
date, but who nonetheless had actual knowledge of the bankruptcy case,
is discharged. 18 When the debtor is a corporation or other entity, under
the Spring Valley rule, the same creditor's claim would not be discharged
unless that creditor had actual knowledge of the bar date."9 It is not clear
from these opinions why due process would permit discharge in one instance and require denial of discharge in the other depending upon the
composition of the debtor.
The bankruptcy of The Charter Company has spawned several decisions relating to the treatment of claims. In Syntex Corp. v. The Charter
Co. (In re CharterCo.),10 the court addressed the treatment of contingent
claims for contribution and reimbursement. Several pharmaceutical and
chemical companies filed proofs of claim in the bankruptcy cases of The
Charter Company ("Charter") and an affiliate, Independent Petrochemical Corporation ("IPC"), seeking contribution, reimbursement, or indemnity. The proofs of claim were based upon eight lawsuits "commenced by
the United States, the State of Missouri, and approximately 500 other
named plaintiffs" to recover over three billion dollars for damages allegedly caused by disposal of dioxin-bearing waste in Missouri."' These
claims were based upon the Comprehensive Environmental Response,
Compensation, and Liability Act of 198022 ("CERCLA"). The claimants,

who owned and managed the manufacturing facility where the toxic substance was generated, asserted that the debtors were jointly and severally
liable for any monetary award that might be assessed against them "since
'22
Charter and IPC arranged for the transportation of the waste.
16.
17.
18.
19.
20.
21.
22.
(1982
23.

863 F.2d at 834-35. See BANKR. R. 2002(a)(8).
863 F.2d at 835 n.2.
See 837 F.2d 457 (11th Cir. 1988).
863 F.2d 832 (11th Cir. 1989).
862 F.2d 1500 (11th Cir. 1989).
Id. at 1501-02.
Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended at 42 U.S.C. §§ 9601-9675
& Supp. V 1987)).
862 F.2d at 1502.
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The court first examined section 502(e)(1)(B) of the Code which provides that any claim for reimbursement or contribution of an entity that
is liable with the debtor shall be disallowed to the extent that such claim
is contingent. 4 The court held that since no judgments had been entered
in any of the lawsuits and the claimants had made no payments to any of
plaintiffs, the contingent claims fell squarely within the precepts of section 502(e)(1)(B), and disallowed the claims.' 5 The court also concluded
that there was no conflict between CERCLA and section 502(e)(1)(B) of
the Code, both of which served to encourage expeditious cleanup of hazardous disposal sites.ss
In Certified Class in the Charter Securities Litigation v.The Charter
Co. (In re The Charter Co.),1 7 the Eleventh Circuit considered the issue
of whether the Code permits a class proof of claim, a question of first
impression in this circuit. While the Code contains no explicit provision
authorizing the filing of class proofs of claim,' s the court considered Congress' inclusion of rule 23 of the Federal Rules of Civil Procedure in bankruptcy proceedings,' 9 the clear congressional intent that the Code encompasses every type of claim,"0 and the presumption in favor of class relief
established by the Supreme Court in Califano v. Yamasaki.'1 The court
concluded that class proofs of claim are allowable in bankruptcy. 32 The
court went on to establish the appropriate procedure a claimant must fol8
low to seek class certification under the Bankruptcy Rules.'
In The Charter Co. v. Dioxin Claimants (In re The Charter Co.),'4 the
court revisited the issue of what may constitute an informal proof of
claim. Appellees were "plaintiffs or potential plaintiffs in numerous civil
24. 11 U.S.C. § 502(e)(1)(B) (1988).
25.
26.

862 F.2d at 1503.
Id. at 1504.

27. 876 F.2d 866 (11th Cir. 1989).
28. Id. at 870.
29. Id. See BANKR: R 7023 which makes FED. R. Civ. P. 23 applicable in adversary
proceedings.
30. 876 F.2d at 870.
31. 442 U.S. 682 (1979). Yamasaki involved the interpretation of section 205(g) of the
Social Security Act, ch. 531, 49 Stat. 624 (1935) (codified as amended at 42 U.S.C. § 405
(1988)), relating to judicial review. The Supreme Court held that even though the provision
referred to suits filed by "any individual," it also authorized prosecutions of suits as class
actions. 442 U.S. at 700.
32. 876 F.2d at 873. There is a conflict among the circuit courts regarding class proofs of
claim. Compare In re American Reserve Corp., 840 F.2d 487 (7th Cir. 1988) (class proofs of
claims were permitted on judge's discretion) with In re Standard Metals Corp., 817 F.2d 625
(10th Cir.), modified, 839 F.2d 1383 (10th Cir. 1987), cert. dismissed, 109 S. Ct. 201 (1988)

(class proof of claim disallowed).
33. 876 F.2d at 873.
34.

876 F.2d 861 (11th Cir. 1989).
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actions in Missouri" that involved alleged "tort injury as a result of exposure to waste oil contaminated with dioxin.""" Prior to the bar date for
filing proofs of claim, appellees had filed a motion for relief from the automatic stay provision of the Code86 against Charter and its affiliate, IPC,
both of which had filed for Chapter 11 protection.3 7 The motion was resolved by a stipulation wherein the parties agreed that the motion would
be granted as to IPC and denied as to Charter. It was further agreed that
the claims against Charter would be pursued in the bankruptcy court.38
The bankruptcy court adopted the terms 'of the stipulation, which was
dated after the bar date had passed, and appellees did not file any formal.
proof of claim prior to the bar date.89 Subsequently, Charter filed its plan
of reorganization which specifically provided that as a "condition precedent for its confirmation Charter would have to be adjudicated as not
liable for the dioxin-related claims."4 °
.:
Approximately two years- after the filing of the stay motion, Charter
filed a proof of claim on behalf of the dioxin claimants, and simultaneously objected to the claims as untimely.4 ' The bankruptcy court held
that under the circumstances presented, the motion for relief from stay
constituted an informal proof of claim. 42 The court reiterated the standard for determining when a document may constitute an informal proof
of claim as established by In re South Atlantic FinancialCorp.43 In order
to constitute an informal proof of claim, a document must "apprise the
court of the existence, nature, and amount of the claim (if ascertainable)
and make clear that the claimant intended to hold the debtor liable for
''
the claim. 44
II.

FRAUDULENT TRANsFERs

Code section 548(a)(2) permits a trustee to avoid certain transfers of a
debtor made within one year of a bankruptcy filing in which the debtor
received less than a reasonably equivalent value in exchange for the
transfer. 45 In the now famous Durrett v. Washington National Insurance
35. Id. at 862.
36. See 11 U.S.C. § 362 (1988).

37. 876 F.2d at 863.
38.
39.
40.
41.42.
43.

Id.
Id.
Id.
Id.
Id.
767 F.2d 814 (11th Cir. 1985), cert. denied, 475 U.S. 1015 (1986).

44.
45.

876 F.2d at 863 (citing In re South Atlantic Fin. Corp., 767 F.2d at 819).
11 U.S.C. § 548(a)(2) (1988) provides:
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Co.46 case, the Fifth Circuit set aside a pre-petition foreclosure sale as a
fraudulent transfer under section 67(d) of the Bankruptcy Act,'7 the
predecessor to section 548 of the Code. The amount bid at the foreclosure
sale was found to be 57.7% of the property's fair market value.'4 In setting aside the transfer, the court in Durrett stated that it was unable to
find any district or appellate court decision upholding the transfer of
property for less than 70% of the fair market value. '" Thus, subsequent
decisions have interpreted the Durrett decision as requiring a minimum
purchase price of 70% of the property's fair market value in order to be
"reasonably equivalent" to the debtor's interest in the property.'0
In Walker v. Littleton (In re Littleton)," the court refined the application of Durrett in determining when a foreclosure constitutes a fraudulent transfer under section 548 and is thus avoidable by the bankruptcy
trustee.5" The debtor owned a parcel of land that was subject to two liens:
the first lien secured a debt of approximately $35,000 and the second lien
secured a debt of approximately $16,000. The senior lienholder exercised
its power of sale in its security deed, foreclosed, and bid in the outstanding balance due on its note. The senior lienholder subsequently sold the
(a) The trustee may avoid any transfer of an interest of the debtor in property, or
any obligation incurred by the debtor, that was made or incurred on or within one
year before the date of the filing of the petition, if the debtor voluntarily or
involuntarily2(A) received less than a reasonably equivalent value in exchange for such transfer
or obligation; and
(B)(i) was insolvent on the date that such transfer was made or such obligation
was incurred, or became insolvent as a result of such transfer or obligation;
(ii) was engaged in business or a transaction, or was about to engage in business or
a transaction, for which any property remaining with the debtor was an unreasonably small capital; or
(iii) intended to incur, or believed that the debtor would incur, debts that would
be beyond the debtor's ability to pay as such debts matured.
46. 621 F.2d 201 (5th Cir. 1980). Decisions of the former Fifth Circuit rendered prior to
October 1, 1981 have been adopted as precedent by the Eleventh Circuit. See Bonner v. City
of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981).
47. 621 F.2d at 204. See The Bankruptcy Act, Pub. L. No. 696, 52 Stat. 840, 875 (codified as amended at 11 U.S.C. § 107(d) (1988)).
48. 621 F.2d at 203.
49. Id.
50. A number of courts have rejected Durrett, finding that a foreclosure sale is not a
"transfer" within the meaning of section 548, creating a conflict among the circuit courts.
See In re Madrid, 725 F.2d 1197 (9th Cir.), cert. denied, 469 U.S. 833 (1984); In re Winshall
Settlor's Trust, 758 F.2d 1136 (6th Cir. 1985).
51. 888 F.2d 90 (11th Cir. 1989).
52. Id. at 92-94.
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property to the junior lienholder for approximately $1,000 more than the
bid price.5
Approximately ten months after the foreclosure sale, the debtor filed a
Chapter 7 bankruptcy petition. The Chapter 7 trustee brought suit
against both lienholders alleging that the foreclosure and subsequent conveyance to the junior lienholder were fraudulent transfers under section
548. The bankruptcy court found that the fair market value of the property was $55,000 and that the amount bid at foreclosure (approximately
$35,000) was only 63.49% of the fair market value." Applying the Durrett
rule, the bankruptcy court determined that, since less than 70% of the
fair market value was bid at foreclosure, the debtor did not receive a reasonable equivalent in exchange for the transfer.2 The bankruptcy court
entered judgment in favor of the trustee for approximately $20,000, the
difference between the fair market value and the bid price."
The Eleventh Circuit reversed. 7 The court first considered Durrettand
stated that while the 70% rule provides a useful guideline for evaluating
the fairness of a transfer under section 548, a determination of reasonable
equivalent value must be based upon all the facts and circumstances of
each case.58 The court pointed out that in Durrett there was only one
lienholder and the transfer deprived the bankruptcy estate of over
$80,000 of equity in the property.' Here, the bankruptcy estate was deprived of little or no equity because of the junior lien. 0 The court concluded that the result reached by the bankruptcy court was manifestly
inequitable in giving the debtor a windfall from property in which he had
no equity.61
In a footnote, the court rejected the proposition that in determining
reasonably equivalent value under section 548 all junior liens must be
subtracted from the fair market value."2 The court stated, however, that
it is proper to consider the effect of all transfers of the property in making such a determination.13
This holding raises an interesting problem. If the junior lienholder,
whose lien was extinguished by the foreclosure sale, had asserted an unsecured claim against the bankruptcy estate and there were other assets
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.

Id. at
Id. at
Id. at
Id.
Id. at
Id. at
Id. at
Id. at
Id.
Id. at
Id.

91.
92.
91-92.'
91.
93.
92.
93.
93 n.7.
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in the estate to fund a partial distribution to unsecured creditors, the
bankruptcy estate would have been prejudiced by the foreclosure sale. In
such a case, the value in the property over the amount of the first lien
would not have been applied to satisfy the second lien but retained by the
first lienholder, leaving the junior lienholder with an unsecured claim
against the estate. The unsecured claim of the junior lienholder would
reduce the pro rata share of the distribution to other unsecured creditors.
In Walker, it appears that the junior lienholder did not assert an unsecured claim against the estate but treated its claim as satisfied upon the
purchase of the property from the senior lienholder."
III.

DISCHARGE LITIGATION

In Lee v. Ikner (In re Ikner),65 theEleventh Circuit addressed the issue
of nondischargeable debts arising from willful and malicious conduct on
the part of the debtor." The debtor was involved in an automobile collision and was sued for negligence and wantonness in the Circuit Court of
Mobile County, Alabama. The occupants of the other car involved in the
collision were the debtor's former girlfriend and her male companion. The
Alabama trial court found in favor of plaintiffs on the wantonness claim
and, without making findings of fact, entered judgment against the
debtor. 6 This decision was affirmed by the Supreme Court of Alabama."
Subsequently, the debtor filed for bankruptcy and the judgment creditors instituted an adversary proceeding seeking a determination that the
judgment debt was nondischargeable under section 523(a)(6)of the Code"
because it was for a willful and malicious injury caused by the debtor.7 0
The court held that the bankruptcy court was not precluded from retrying the issue of willful and malicious injury based upon the doctrine of
collateral estoppel." Since the Alabama trial court made no specific findings of fact and since under Alabama law the standard for wanton conduct was broader than the willful and malicious standard under section
523, the doctrine of collateral estoppel was inapplicable." The court went
64.

See id. at 93-94.

65. 883 F.2d 986 (11th Cir. 1989).
66. Id. at 988.
67.
68.

Id.
Id. at 987-88.

69.

11 U.S.C. § 523(a)(6) (1988) provides: "(a) A discharge under section 727, 1141,

1228(a), 1228(b), or 1328(b) of this title does not discharge an individual debtor from any

debt ...

(6) for willful and malicious injury by the debtor to another entity or to the prop-

erty of another entity ......
70. 883 F.2d at 987-88.
71. Id. at 990.
72. Id.
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on to affirm the bankruptcy court's finding that appellants failed to establish by clear and convincing evidence that the debtor willfully, maliciously, deliberately, or intentionally collided with appellants' car."
The denial of discharge is an extremely harsh penalty. The case of
Hughes v.Lieberman (In re Hughes)7" illustrates that the court sanctions
this penalty only sparingly. The bankruptcy court denied the debtor a
discharge under sections 727(a)(3) and (5) of the Code for failure to comply with record keeping requirements and failure to provide a satisfactory
explanation for loss or deficiency of assets." At the discharge trial, the
debtor brought a jumbled mass of papers and documents to court, urging
that when properly organized and reviewed the documents adequately
would disclose the status of his financial affairs.76 The bankruptcy court
found that this did not satisfy the record keeping requirements of section
727(a)(3) or the obligation to provide a satisfactory explanation for a loss
or deficiency of assets under section 727(a)(5) and denied discharge. 7
The district court affirmed.8
The debtor then filed a motion under Bankruptcy Rule 9024, which
incorporates Federal Rule of Civil Procedure 60(b),7 seeking relief from
final judgment on the basis of newly discovered evidence or excusable
neglect.8 0 The bankruptcy court denied the debtor's motion and the district court affirmed. The .Eleventh Circuit reversed, holding that the
debtor should be afforded another opportunity to avoid denial of discharge by presenting additional documents and records to the bankruptcy
court.82 The court stated, however, that the debtor, at his own expense,
would be required to present all records in an orderly manner completely
organized with an appropriate explanation. 8
Section 524(a) of the Code enjoins the commencement or continuation
of an action against a debtor who has received a discharge of the underlying debt.6 ' The purpose of this provision is to protect the debtor and the
bankruptcy estate. 85,Section 524(e), however, provides that discharge of a
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.

Id. at 991.
873 F.2d 262 (11th Cir. 1989).
Id. at 263 n.1.
Id. at 264.
Id.
Id.
BANKR. R. 9024; FED. K Civ. P. 60(b).
873 F.2d at 263.
Id. at 264.
Id.
Id.
11 U.S.C. § 524(a) (1988).
H.R. REP. No. 1502, 91st Cong., 2d Sess. at 1-2, reprinted in 1970'U.S. CODE CONG. &

ADMIN, NEWS

4156.
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debt does not affect the liability of one other than the debtor who might
also be liable for the debt." In Owaski v. Jet FloridaSystems (In re Jet
Florida Systems) ,8 the court addressed the application of these Code
sections. Prior to the bankruptcy filing, a former employee of the debtor
brought suit alleging that his employer defamed him when it terminated
his employment for alleged involvement in the sabotage of an aircraft.
Subsequently, the debtor filed for relief under Chapter 11 and a plan of
reorganization was confirmed. The former employee filed a proof of claim
for unpaid wages and benefits, but not for damages relating to the defamation claim. After confirmation the former employee moved to vacate
the section 524(a) injunction so he could proceed with his defamation
claim, establish the debtor's liability, and recover damages from the
debtor's insurer." The bankruptcy court denied the motion and the former employee appealed.69
The Eleventh Circuit reversed. ° While recognizing that the bankruptcy
discharge and the injunction against subsequent claims are designed to
give the debtor a financial "fresh-start," the court stated that section
524(a) is limited to protecting the debtor and the bankruptcy estate.9 1
Section 524(e) explicitly permits a creditor to seek recovery against another who may also be liable with the debtor."1 Relying on the plain language of section 524, the court rejected the debtor's argument that appellant's claim was barred because he failed to file a proof of claim in
connection with the defamation action.9 The court stated that the freshstart policy was not intended to provide a method by which an insurer
could escape its obligations based on the financial misfortunes of the insured.94 The court expressed concern, however, that by requiring the
debtor to expend funds to defend the action the fresh-start policy might
be frustrated.99 The court concluded, nevertheless, that it is in the interest of the insurance company to defend the suit, and the possibility that
the debtor would be responsible to pay any amount associated with defending the action was remote.9
86. 11 U.S.C. § 524(e) (1988).
87. 883 F.2d 970 (11th Cir. 1989).
88. Id. at 971-73.

89.
90.
91.
92.
93.
94.
95.
96.

Id. at 972.
Id. at 976.
Id. at 972-73.
Id. at 973.
Id. at 973-74.
Id. at 975.
Id. at 976.
Id.

1990]

BANKRUPTCY

IV.

1255

APPEALS

Daikin Miami Overseas, Inc. v. Lee, Schulte, Murphy & Coe (In re
Daikin Miami Overseas, Inc.)" involved the appeal of a fee award. Prior
to the bankruptcy, the debtor had engaged a law firm to represent it in a
lawsuit brought by its sole supplier and to assert a counterclaim. The
debtor agreed to pay the law firm $200 an hour plus 25% of any sums
recovered by settlement, suit, or otherwise. Shortly thereafter, other
counsel filed the bankruptcy petition. 8 At the debtor's request, the previous law firm was retained as special litigation counsel in the bankruptcy
case. The bankruptcy court approved the employment but reserved its
right under sections 328 and 330 of the Code" to determine reasonable
compensation upon a proper fee application.100
The special litigation counsel successfully negotiated a settlement
whereby cash was paid to the estate and certain claims against the estate
were waived. The overall value of the settlement to the estate was approximately $8,500,000. The law firm sought and was allowed final compensation based upon the pre-petition fee agreement. On an hourly basis
the percentage fee came to approximately $3,300 an hour. The debtor had
filed a liquidating plan that provided for payment in full to all creditors
including interest.101 At the fee hearing, which was combined with the
97. 868 F.2d 1201 (11th Cir. 1989).
98. Id. at 1202-04.
99. 11 U.S.C. § 328(a) (1988) provides:
The trustee, or a committee appointed under section 1102 of this title, with the
court's approval, may employ or atithorize the employment of a professional person under section 327 or 1103 of this title, as the case may'be, on any reasonable
terms and conditions of employment, including on a retainer, on an hourly basis,
or on a contingent fee basis. Notwithstanding such terms and conditions, the court
may allow compensation different from the compensation provided under such
terms and conditions after the conclusion of such employment, if such terms and
conditions prove to have been improvident in light of developments not capable of
being anticipated at the time of the fixing of such terms and conditions.
11 U.S.C. § 330(a) (1988) provides:
After notice to any parties in interest and to the United States trustee and a hearing, and subject to sections 326, 328, and 329 of this title, the court may award to
a trustee, to an examiner, to a professional person employed under section 327 or
1103 of this title, or to the debtor's attorney-(1) reasonable compensation for
actual, necessary services rendered by such trustee, examiner, professional person,
or attorney, as the case may be, and by any paraprofessional persons employed by
such trustee, professional person, or attorney, as the case may be, based on the
nature, the extent, and the value of such services, the time spent on such services,
and the cost of comparable services other than in a case under this title; and
(2) reimbursement for actual, necessary expenses.
100. 868 F.2d at 1204.
101. Id. at 1203-05.
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hearing on confirmation, no creditors made objections. The bankruptcy
court then invited all parties in attendance to comment on the fee application. No comments were made, and so the bankruptcy court entered an
order allowing the requested compensation along with an extensive memorandum explaining its decision. 10 2 The debtor appealed.'" The district

court dismissed the appeal and the Eleventh Circuit affirmed for the reason that the debtor failed to object to the fee application in the bankruptcy court.' 0 4 The court went on to conclude that the case did not present exceptional circumstances warranting review of this issue for the first
time on appeal.'"
In Furlong v. Havee (In re Furlong),'" the Eleventh Circuit exercised
its inherent supervisory powers to set aside a judgment in favor of the
bankruptcy trustee against an individual debtor and her children arising
out of a settlement agreement. 0 7 The debtor and her husband filed a
joint Chapter 7 petition in 1982. At the time of the filing the debtor was
the beneficiary of a family trust holding an undivided 20% interest in the
trust income and assets. The debtor's four children held the remaining
80% interest. The debtor failed to disclose her trust interest to the bankruptcy trustee. Once discovered, the bankruptcy trustee sought to revoke
the discharge. The trustee also sought to capture the debtor's interest in
the family trust by commencing an adversary proceeding against the
debtor and her four children.'0 8
Prior to trial, a settlement was reached whereby the debtor and the
four children executed a promissory note secured by real estate for
$100,000 in favor of the bankruptcy trustee. The debtor subsequently defaulted on the note and the trustee filed a motion for entry of judgment
against the debtor and the children for the unpaid principal and interest
due under the note. At the hearing before the bankruptcy court, defense
counsel were present but advised the court that they had been unable to
reach their clients.'" The bankruptcy court then entered judgment
against appellants." 0 The district court affirmed.".
On appeal the Eleventh Circuit reversed."' The court rejected appellants' arguments that the bankruptcy court lacked jurisdiction and that
102.
103.
104.
105.
106.
107.
108.

Id. at 1205.
Id.
Id. at 1206.
Id. at 1207.
885 F.2d 815 (11th Cir. 1989).
Id. at 819.
Id. at 816.

109. Id. at 816-17.
110. Id. at 817.
111. Id.
112. Id. at 819.
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they had been denied due process. 13 The court found, however, that
there were exceptional circumstances warranting relief and, balancing the
harm a new trial could cause against the prejudice appellants might suffer, the court reversed. 14' The court was concerned primarily about the
rights of the debtor's children.11 It was unclear to the court why the children were parties to the original settlement agreement and subject to
judgment thereunder.116

V. TAx IssuEs
The issue in Burns v. United States (In re Burns)1 was whether a
debtor remains liable for interest and penalties on a nondischargeable tax
accruing post-petition. In 1984 the debtor Jfiled for relief under Chapter 7.
The debtor was liable for income taxes for years 1977 through 1980.
These taxes were not dischargeable pursuant to section 523.118 The debtor
received a discharge of other debts. In 1987 the debtor filed for relief
under Chapter 13. In the Chapter 13 case the Internal Revenue Service
filed a proof of claim for, among other things, interest and fraud penalties
on the unpaid taxes for the years 1977 through 1980. The debtor brought
an adversary proceeding in bankruptcy court to determine her liability
for post-petition interest and the fraud penalties. The debtor conceded
that the underlying tax was not discharged in the Chapter 7 proceeding
but argued that the post-petition interest and penalties were discharged
by the Chapter 7 case."" The lower courts upheld the debtor's
120
contention.
The Eleventh Circuit reversed as to the post-petition interest on a nondischargeable tax debt, holding that such interest is also nondischargeable.1 21 In addressing the dischargeability of tax penalties, however, the
court relied upon the plain meaning of section 523(a)(7), and held that a
tax penalty is discharged if the tax to which it relates is discharged or if
the transaction or event giving rise to the penalty occurred more than
three years prior to the filing of the bankruptcy petition.1 2' Since the penalty assessed against the debtor was based upon events occurring more
113. Id. at 817-18.
114.

Id. at 819.

115. Id. at 819 n.7.
116. Id. at 819 (Brown, J., concurring).
117. 887 F.2d 1541 (11th Cir. 1989).
118. 11 U.S.C. § 523(a)(1) (1988).
119.

887 F.2d at 1542.

120. Id. at 1542-43.
121. Id. at 1543.
122. Id. at 1544.
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than three years prior to the Chapter 7 filing, the court concluded that
the tax penalties were discharged.12
In United States v. Cranshaw (In re Allied Mechanical Services,
Inc.),1 4 the court determined that, upon conversion of a Chapter 11 case
to Chapter 7, the government is entitled to a Chapter 11 administrative
priority claim for interest on taxes arising during the pendency of the
Chapter 11 case.126 This holding resolves a conflict among lower courts'
and is in accord with the Ninth Circuit's ruling on this issue in United
1 27
States v. Ledlin (In re Mark Anthony Construction, Inc.).
VI. CHAPTER

13

The failure to file a proof of claim in a Chapter 13 case does not affect
a secured creditor's lien rights. In Southtrust Bank of Alabama, N.A. v.
Thomas (In re Thomas),1 2 a secured creditor held a purchase money security interest in a mobile home.12 The Chapter 13 debtors claimed no
exemption on the mobile home and did not provide for payment of the
secured creditor's claim under their plan. 130 The secured creditor failed to
file a timely proof of claim in the Chapter 13 bankruptcy case and did not
object to the plan. After confirmation the secured creditor sought relief
from the automatic stay to enforce its lien. The debtors sought to enjoin
foreclosure.' 1
The Eleventh Circuit held that under Alabama law the secured creditor
retained legal title to the mobile home and the debtors' only interest was
right of possession contingent upon their fulfilling their financial obligation under the contract of sale. 32 The court determined that in failing to
file a proof of claim, the secured creditor lost its right to recover any deficiency from the bankruptcy estate.183 The lien, however, passed through
the bankruptcy unaffected. 10 The court further stated that the provision
123. Id.

124. 885 F.2d 837 (11th Cir. 1989).
125. Id. at 837, 839.

126. For examples of different holdings, see In re Lumara Foods of Am., Inc., 50 Bankr.
809 (Bankr. N.D. Ohio 1985); In re Stack Steel & Supply Co., 28 Bankr. 151 (Bankr. W.D.

Wash. 1983); In re Patch Press, Inc., 71 Bankr. 345 (Bankr. W.D. Wis. 1987); and In re
Allen, 67 Bankr. 46 (Bankr. W.D.N.Y. 1986).

127. 886 F.2d 1101 (9th Cir. 1989).
128. 883 F.2d 991 (11th Cir. 1989).
129. Id. at 992.
130.
131.
132.
133.
134.

Id.
Id.
Id.
Id.
Id.

at
at
at
at

992, 994.
993.
995.96.
997.
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of section 1327 of the Code"'3 regarding the effect of confirmation did not
operate to void the lien and vest title in the debtor, since the right of
possession subject to the secured creditor's lien was the only property of
the estate. 1
In Jim Walter Homes, Inc. v. Saylors (In re Saylors) '7 the court determined that a Chapter 13 debtor may cure a default on a loan secured
by a residence under a Chapter 13 plan even though the debtor previously received a Chapter 7 discharge of the underlying mortgage debt.3
In Saylors, the debtor filed a Chapter 7 petition and received a discharge.
Approximately seven months later the debtor filed a Chapter 13 petition.
The sole debt from which he sought relief was the arrearage on his mortgage. The debtor's Chapter 13 plan provided that the debtors would cure
the arrearage through regular monthly payments under the plan, which
the debtors were to make directly to the secured creditor.'3 9 The bankruptcy court affirmed the plan over the secured creditor's objection, but
the district court reversed. 40
The Eleventh Circuit rejected the per se rule adopted by some courts
that a Chapter 13 plan may not cure a home mortgage arrearage when the
debtor has received a Chapter 7 discharge of the underlying mortgage
debt."" Instead, the court followed the Ninth Circuit's decision in Downey Savings & Loan Association v. Metz (In re Metz),'4 2 and was persuaded by the reasoning that the Chapter 7 discharge merely converted
the mortgage debt into a nonrecourse obligation and that there is no prohibition preventing a debtor from curing a nonrecourse debt under a
43
Chapter 13 plan.'
135. 11 U.S.C. § 1327 (1988) provides:
(a) The provisions of a confirmed plan bind the debtor and each creditor, whether
or not the claim of such creditor is provided for by the plan, and whether or not
such creditor has objected to, has accepted, or has rejected the plan.
(b) Except as otherwise provided in the plan or the order confirming the plan, the
confirmation of a plan vests all of the property of the estate in the debtor.
(c) Except as otherwise provided in the plan or in the order confirming the plan,
the property vesting in the debtor under subsection (b) of this section is free and
clear of any claim or interest of any creditor provided for by the plan.
136. 883 F.2d at 998.
137. 869 F.2d 1434 (11th Cir. 1989).
138. Id. at 1436.
139. Id. at 1435.
140. Id.
141. Id. at 1436.
142. 820 F.2d 1495 (9th Cir. 1987).
143. 869 F.2d at 1436.
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CONSTITUTIONAL ISSUES

In Tew v. Arizona State Retirement System, 1"4 the lower court entered
a judgment in favor of the bankruptcy trustee against the State of Arizona in an action for turnover arising out of the liquidation of certain
government securities. 5 The Eleventh Circuit set aside the judgment,
holding that Congress did not abrogate state sovereign immunity for
bankruptcy proceedings in section 106(c) of the Code and that accord1 6
ingly, the trustee's suit was prohibited by the eleventh amendment. "
In Travelers Insurance Co. v. Bullington,147 a secured creditor challenged Chapter 12 of the Code as an unconstitutional taking of property
without due process in violation of the fifth amendment. The court rejected this argument." Since the fifth amendment " protects a secured
creditor only to the extent of the value of its collateral and section
1225(a)(5) 1" of the Code provides that the secured creditor must receive
value not less than the value of its collateral,181 the court concluded there
was no unconstitutional taking. "

144.
145.
146.
147.
148.

873 F.2d 1400 (11th Cir. 1989).
Id. at 1400-01.
Id. at 1401; U.S. CoNST. amend X1.
878 F.2d 354 (11th Cir. 1989).
Id. at 356, 358.

149.

U.S. CONST. amend. V.

150. 11 U.S.C. § 1225(a)(5) (1988).
151. 878 F.2d at 359-60.
152. Id.

