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I. JURISDICTION

A. The Collateral Order or Cohen Exception to Finality Under 28
U.S.C. § 1291

The Eleventh Circuit Court of Appeals, in an en banc opinion, has
joined eight other circuits "in holding that a denial of appointed counsel
is not immediately appealable."' In Holt v. Ford,2 the majority reasoned
that an order denying appointed counsel for a plaintiff proceeding in
forma pauperis did not fall within the collateral order or the Cohen ex-
ception to the finality rule of 28 U.S.C. § 1291' and held that the order
failed all three prongs of the Cohen test.4 A strong dissenting opinion
expressed the view of four judges that denial of appointed counsel is not
"inherently tentative" and thus is not comparable to the denial of class
certification held nonappealable in Coopers & Lybrand v. Livesay.' The
dissent also disagreed with the majority view on the remaining two
prongs of the Cohen test: complete separateness from the merits7 and risk
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1. Holt v. Ford, 862 F.2d 850, 851 (lth Cir. 1989).
2. 862 F.2d 850 (11th Cir. 1989).
3. Id. at 851. 28 U.S.C. § 1291 (1982). In Cohen v. Beneficial Indus. Loan Corp., 337 U.S.

541 (1949), the United States Supreme Court established an exception to the final judgment
rule for "a small class" of decisions that "finally determine claims of right separable from
and collateral to rights asserted in the action, too important to be denied review and too
independent of the cause itself to require that appellate consideration be deferred until the
whole case is adjudicated." Id. at 546.

4. 862 F.2d at 851. Failure to meet even one prong of the Cohen test would have de-
stroyed appealability. Id.

5. Id. at 855 (Vance, J., dissenting).
6. 437 U.S. 463, 469 n.11 (1978).
7. 862 F.2d at 857. In assessing the propriety of appointing counsel, the district court

must take into account the merits of the plaintiff's claim to determine whether it is so factu-
ally or legally complex so as to warrant appointment of counsel. Thus, the denial of ap-
pointed counsel is "enmeshed in the factual and legal issues comprising the plaintiff's cause
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of unreviewability.8 The most telling point made by the dissent was the
inconsistency between the court's holding in Holt and the holding in a
Title VIP case that denial of appointed counsel was immediately appeala-
ble.' 0 The Title VII case was a panel decision from the old Fifth Circuit
which is binding on an Eleventh Circuit panel." The majority opinion in
Holt, however, is consistent with several other 1989 decisions in which the
appellant had unsuccessfully attempted to invoke the Cohen doctrine.2

Not surprisingly, that doctrine was not available to confer appellate juris-
diction over an order dealing with discovery sanctions," or an order
transferring the case from district court to the United States Claims
Court.'

Holt reflects a conscious decision by the Eleventh Circuit to avoid ex-
tending the Cohen doctrine except in areas in which the court has already
established its use.15 The doctrine, however, was successfully invoked in
several well-established areas. One of these was the review of denials of
summary judgment on the issue of governmental or qualified immunity
when there were no issues of disputed fact.1

The court of appeals applied another well-established Cohen exception
in DeSisto College, Inc. v. Line17 in which the court of appeals ruled that
it had jurisdiction to review the district court's award of rule 11 sanc-

of action" and is not sufficiently separate from the merits to qualify for interlocutory appeal.
Id.

8. Id. The majority specifically rejected the "death knell" rationale that would render
appealable those district court orders that could effectively and prematurely terminate the
litigation because the plaintiff might abandon the claim. Id. at 854 n.7.

9. Civil Rights Act of 1976, Pub. L. No. 94-559, 90 Stat. 2641 (codified as amended at
42 U.S.C. § 1988 (1982)).

10. 862 F.2d at 854-55 (Vance, J., dissenting) (citing Caston v. Sears Roebuck & Co., 556
F.2d 1305 (5th Cir. 1977)).

11. See Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981).
12. 862 F.2d at 850.
13. Atlantic Fed. Say. & Loan Ass'n v. Blythe Eastman Paine Webber, 890 F.2d 371; 376

(11th Cir. 1989).
14. Alimenta (USA), Inc. v. Lyng, 872 F.2d 382, 384 (11th Cir. 1989).
15. See 9 J. MooRE, B. WARD & J. LUCAS, MOORE'S FEDERAL PRACTICE 1 110.10 (2d ed.

1990). The view expressed in Moore's treatise is that the advent of the Interlocutory Ap-
peals Act of 1958, Pub. L. No. 85-919, 72 Stat. 1770 (amending at 28 U.S.C. § 1292(b)
(1988)), the 1963 amendment to FED. R. Civ. P. 54(b), and the availability of supervisory
mandamus under the All Writs Act, Ch. 231, 36 Stat. 1156 (1911) (codified as amended at 28
U.S.C. § 1651 (1988)) make the Cohen rule superfluous if not actually injurious to judicial
economy.

16. Hudgins v. City of Ashburn, 890 F.2d 396 (11th Cir. 1989); Peppers v. Coates, 887
F.2d 1493 (11th Cir. 1989); McDaniel v. Woodward, 886 F.2d 311 (11th Cir. 1989); Harrell v.
United States, 875 F.2d 828 (11th Cir. 1989).

17. 888 F.2d 755 (11th Cir. 1989).
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tions."s The payment of sanctions was a final decision on an issue that
was separate from the merits. The appealing party faced the possibility of
irreparable harm because sanctions had been imposed against its attor-
ney. If the parties settled the merits of the action prior to trial, the ap-
pealing party's "right to challenge the sanctions might be forever lost."' ,
In dealing with the issue that irreparable harm might result if the ruling
was not immediately reviewed, the panel's reasoning in DeSisto is some-
what inconsistent with the majority's reasoning in Holt.2 The court, how-
ever, was not writing on a clean slate in dealing with the appealability of
rule 11 sanctions because it had binding precedent on that issue from
Ortho Pharmaceutical Corp. v. Sona Distributors.2 ' The similarity in
facts between DeSisto and Ortho required a holding allowing an immedi-
ate appeal. Ironically, after agreeing to hear the appeal, the Eleventh Cir-
cuit affirmed the district court's substantial award of attorney fees
against counsel who had failed to abide by the court's instructions and
who, after a year of litigation, still had not fashioned a satisfactory sec-
tion 1983 complaint.22

The court followed persuasive authority from the Eighth Circuit in rul-
ing that a "closure order restraining counsel and parties from disclosing
the content of pleadings and memoranda filed in connection with a con-
tinuing grand jury investigation 2 3 was immediately appealable under the
Cohen doctrine.2 4 By following the decision in In re Grand Jury Sub-
poena Duces Tecum,25 without discussing Holt, In re Subpoena To Tes-
tify Before Grand Jury broadens the number of exceptions to the finality
rule recognized in the Eleventh Circuit and, therefore, is inconsistent
with the result in Holt.6

B. Miscellaneous Jurisdictional Issues

Two cases decided in 1989 address the mootness doctrine as it applies
to appellate court jurisdiction. In Tropicana Product Sales v, Phillips
Brokerage,7 the Eleventh Circuit found the appeal of a preliminary in-
junction had become moot because the injunction had expired prior to

18. FED. R. Civ. P. 11.
19. 888 F.2d at 763.
20. 862 F.2d at 854.
21. 847 F.2d 1512 (11th Cir. 1988).
22. 888 F.2d at 760.
23. In re Subpoena to Testify Before Grand Jury Directed to Custodian of Records, 864

F.2d 1559, 1561 (11th Cir. 1989).
24. Id.
25. 797 F.2d 676 (8th Cir.), cert. dismissed, 479 U.S. 1013 (1986).
26. 862 F.2d at 850.
27. 874 F.2d 1581 (11th Cir. 1989).
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the decision on appeal." On a superficial examination, the court's holding
in this case appears to be inconsistent with Alabama v. United States
EPA29 in which the court found that it did have jurisdiction to review the
grant of a preliminary injunction even though it was no longer in effect.80

In Alabama, however, the district court had later granted summary judg-
ment and issued an independently appealable permanent injunction even
though it had not finally decided the merits on all the issues."

In addition to mootness, standing affects the ability of article III
courts"" to decide cases or controversies."s In In re Subpoena to Testify
Before Grand Jury Directed to Custodian of Records,3" a case involving
closure of the pleadings and memoranda filed in connection with a con-
tinuing grand jury investigation, the Eleventh Circuit held that newspa-
per intervenors had standing to appeal the scope of the closure order even
though they were not parties to the action."

Several cases restate the well-established rule that an appeal from a
final order will bring before the appellate court all of the earlier interlocu-
tory rulings for review." It is sometimes said that the earlier orders are
"merged" into the later order, which may have the effect of defeating ap-
pellate jurisdiction instead of broadening the scope of review.' 7 On the
other hand, in Kirkland v. National Mortgage Network, Inc.,"1 defendant
appealed the final order dismissing the case without prejudice under rule
41(a)s for the purpose of bringing up for review a previous order revoking
an attorney's admission pro hac' vice.'0

C. Timeliness of Appeal

Ordinarily a notice of appeal must be filed no later than thirty days
after entry of the order for which the appeal is sought." Upon a showing

28. Id. at 1584.
29. 871 F.2d 1548 (11th Cir. 1989).
30. Id. at 1554.
31. Id.
32. U.S. CONST. art. III, § 2, cl. 1.
33. See generally Worth v. Seldin, 422 U.S. 490 (1975).
34. 864 F.2d 1559, 1563 (11th Cir. 1989).
35. Id. at 1601.
36. See generally Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978). See, e.g., Barfield

v. Brierton, 883 F.2d 923 (11th Cir. 1989).
37. See, e.g., Shores v. Sklar, 885 F.2d 760 (11th Cir. 1989) (dismissal of appeal because

the contested interlocutory order had become part of the final judgment for the purpose of
appeal and appellant had consented to entry of final judgment).

38. 884 F.2d 1367 (lth Cir. 1989).
39. FED. R. Civ. P. 41(a).
40. 884 F.2d at 1370.
41. FED. R. APP. P. 4(a)(1).
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of excusable neglect or good cause, however, the district court may extend
the time for filing a notice of appeal, provided that the motion for such
an extension is filed within thirty days after the expiration of the initial
thirty-day period.2 In Borio v. Coastal Marine Construction Co.,"3 the
district court had extended the time for filing a notice of appeal based on
counsel's explanation that his secretary had misplaced the notice of ap-
peal in her files." The Eleventh Circuit reviewed the applicable precedent
and determined that this explanation was not a "unique circumstance"
which would support a finding of "excusable neglect" and thus extend the
time for appeal, and the appeal was dismissed."

In Shores v. Sklar,46 which dealt primarily with waiver of the right to
appeal, the en banc court of appeals mentioned in passing that those who
unsuccessfully attempt to intervene in a class action may not wait until
final judgment to appeal denial of their motion to intervene.' 7 In addition
to the timeliness issue, this case presents an exception to the rule dis-
cussed earlier that interlocutory orders are merged into the final
judgment."8

D. Interlocutory Review

In ShowtimelThe Movie Channel v. Covered Bridge Condominium As-
sociation, " arising under the statutory right to appeal the grant or denial
of injunctive relief,'0 the Eleventh Circuit reaffirmed its right to review
the grant of a permanent injunction even though the district court had
not finally disposed of all of the parties' claims for relief.1 The court
noted that, once the case was properly before it on the injunctive issue, it
had the discretion to consider "otherwise nonappealable aspects of the
order."52 The court declined to expand its review to any issues except
those necessary to review the propriety of the permanent injunction."

42. FED. R. App. P. 4(a)(5).
43. 881 F.2d 1053 (11th Cir. 1989).
44. Id. at 1055.
45. Id. See FED. R. App. P. 4(a)(5).
46. 885 F.2d 760 (11th Cir. 1989).

.47. Id. at 761 n.1.
48. Id. at 763. See generally Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978); Barfield

v. Brierton, 883 F.2d 923 (11th Cir. 1989).
49. 881 F.2d 983, 986 (11th Cir. 1989).
50. See 28 U.S.C. § 1292(a)(1) (1988).
51. 881 F.2d at 985-86.
52. Id. at 987 (quoting Western Elec. Co. v. Milgo Elec. Corp., 568 F.2d 1203, 1208 (5th

Cir. 1978)).
53. Id. at 987-88.
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In another case" the court questioned jurisdiction on the basis that, in
this consolidated case, it appeared the district court had entered final
judgment on fewer than all of the claims of the parties." The order,
therefore, was not appealable since the district court had not made "an
express determination that there is no just reason for delay and . . . an
express direction for the entry -of judgment."" The court of appeals de-
termined that it had jurisdiction because the appealed order disposed of
what originally had been a separate case but was consolidated with an-
other related one for pretrial purposes only.' In Cook v. Carolina Freight
Carriers Corp.," the court found that it did not have jurisdiction to re-
view the district court's grant of plaintiffs motion for a judgment' not-
withstanding the verdict on the issue of liability or its grant of a new trial
to determine damages." Defendant attempted to appeal on the theory
that rule 50(c)' 0 provides that the conditional grant of a new trial does
not affect the finality of a judgment notwithstanding the verdict. Defend-
ant argued that this language changed the usual rule that the grant of a
new trial in a civil case is ordinarily appealable only after the verdict in
the new trial.'1 The Eleventh Circuit summarily dismissed defendant's
argument on the ground that the language on which defendant relied was
intended only to protect the finality of a judgment which already was
final, such as a judgment notwithstanding the verdict on all the issues,
but did not impart finality to an order that was not final, such as an order
granting a new trial."2

II, STANDARD OF REVIEW

In reviewing decisions of the district court involving questions of law,
federal appellate courts use a plenary or a de novo standard." In con-
trast, when the appellate court is reviewing the district court's application
of equitable principles or in some cases consideration of facts, the stan-
dard is abuse of discretion.4 Application of this rule to specific orders

54. Lewis Charters, Inc. v. Huckins Yacht Corp., 871 F.2d 1046 (11th Cir, 1989).
55. Id. at 1048,
56. Id. (quoting FED. R Civ. P. 54(b)).
57. Id. at 1049.
58, 867 F.2d 1266 (11th Cir. 1989).
59. Id. at 1267.
60. FED. R. Civ. P. 50(c).
61. 867 F.2d at 1267.
62. Id.
63. See, e.g., American Family Life Assurance Co. v. United States Fire Co., 885 F.2d

826 (11th Cir. 1989); Tipton v. Canadian Imperial Bank of Commerce, 872 F.2d 1491 (11th
Cir. 1989).

64. See, e.g., Griffin v. Air Prod. & Chem., Inc., 883 F.2d 940 (11th Cir. 1989).

1236 [Vol. 41
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results in plenary appellate review when the district court grants sum-
mary judgment," decides choice of law questions," decides whether res
judicata is a bar, 7 or construes an unambiguous term of a contract."6 The
court of appeals sometimes expresses this principle by stating that it will
review the question by applying the same standard that the district court
did." Thus, when the district court grants summary judgment,10 a di-
rected verdict, or a judgment notwithstanding the verdict,7" the court of
appeals applies the same legal rules governing the district court's deci-
sion. This standard of review is plenary. In other questions of law, such as
a statute of limitations defense, the standard of review is also plenary.72
In order for the plenary standard to apply, there must be no disputed
question of material fact."'

When the decision of the district court turns on some measure of dis-
cretion, such as denying a motion for summary judgment, the standard is
abuse of discretion.74 That standard has been defined as "a definite and
firm conviction that the court below committed a clear error of judgment
in the conclusion it reached upon a weighing of the relevant factors."75 In
those instances in which the district court is deciding whether or not to
grant equitable relief or apply an equitable principle, the standard of re-
view is abuse of discretion.7

65. See, e.g., DeCuellar v. Brady, 881 F.2d 1561, 1565 (11th Cir. 1989).
66. American Family Life Assurance Co. v. United States Fire Co., 885 F.2d 826, 830

(11th Cir. 1989).
67. Thomas v. Evans, 880 F.2d 1235, 1239 (11th Cir. 1989).
68. Grant v. Preferred Research, 885 F.2d 795, 798 (11th Cir. 1989); Tipton v. Canadian

Imperial Bank of Commerce, 872 F.2d 1491 (11th Cir. 1989).
69. See, e.g., Pelletier v. Stuart-James Co., 863 F.2d 1550, 1554 (11th Cir. 1989); Hercu-

les Bumpers, Inc. v. First State Ins. Co., 863 F.2d 839 (11th Cir. 1989).
70. Sarfati v. Wood Holly Assocs., 874 F.2d 1523, 1525 (lth Cir. 1989); Buxton v. City

of Plant City, 871 F.2d 1037, 1040 (11th Cir. 1989).
71. Carter v. City of Miami, 870 F.2d 578 (11th Cir. 1989); Pelletier v. Stuart-James Co.,

863 F.2d 1550, 1554 (11th Cir. 1989); Miles v. Tennessee River Pulp & Paper Co., 862 F.2d
1525, 1528 (l1th Cir. 1989).

72. Sams v. United Food & Commercial Workers Int'l Union, 866 F.2d 1380 (11th Cir.
1989).

73. Id. at 1382.
74. Griffin v. Air Prod. Chew., Inc., 883 F.2d 940, 943 (l1th Cir. 1989).
75. Id. at 943 (quoting Anderson v. Air West, Inc., 542 F.2d 522, 524 (9th Cir. 1976)).
76. Barfield v. Brierton, 883 F.2d 923, 931 (11th Cir. 1989) (stay of summary judgment

proceedings); Borio v. Coastal Marine Constr. Co., 881 F.2d 1053, 1055 (11th Cir. 1989) (ex-
tension of time to file a notice of appeal under FED. R. App. P. 4(a)(5)); Finch v. City of
Vernon, 877 F.2d 1497, 1504 (11th Cir. 1989) (evidentiary rulings); McCarthy v. Barnett
Bank, 876 F.2d 89, 92 (11th Cir. 1989) (issuance of discovery protective order); Robert Suris
Gen. Contractor Corp. v. New Metro Fed. Say. & Loan Ass'n, 873 F.2d 1401 (11th Cir. 1989)
(discovery orders); Haitian Refugee Center, Inc. v. Nelson, 872 F.2d 1555, 1561 (11th Cir.
1989) (grant of preliminary injunction and applying- the judicially created doctrine of ex-
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When the Eleventh Circuit reviews a finding of fact from the court be-
low, the clearly erroneous standard is applied.7 The appellant's burden
to show the district court's findings were clearly erroneous is especially
heavy when the evidence relied on by the district court is testimonial.78

The clearly erroneous standard requires affirmance by the appellate court
unless the record lacks substantial evidence to support the finding of fact
or unless the appellate court "is left with a definite and firm conviction
that an error has been made . . . .[A] district court cannot be held in
error merely because the evidence was susceptible to different interpreta-
tions, and the choice it made was different than the one the [appellant]
hoped for.'

In two cases decided in 1989, there was a blending of the demarcation
between questions of law and questions of fact for purposes of review on
appeal. In these cases, the Eleventh Circuit did not give deference to fac-
tual findings made by the district court. In Grant v. Preferred Research,
Inc.,S° a breach of contract case, the Eleventh Circuit, in reviewing a jury
verdict, recited the "great deference" standard and stated that the ver-
dict should not be disturbed if there is competent evidence to support
it." The court, however, decided that the time when fraud was discovered
in order to start the running of the statute of limitations was a question
of law, rather than a question of fact, and overturned the verdict.'2 In
reaching this somewhat unusual result, the court relied on Alabama case
law to support its conclusion that the time when the statute began to run
was a legal question."s Because Grant was a diversity case, the court ap-
parently was applying the Erie doctrine,"1 albeit in a somewhat unortho-
dox manner.85 In the other case, Alexander Proudfoot Co. World Head-

haustion); Stevens v. Gay, 864 F.2d 113 (11th Cir. 1989) (denial of leave to amend the
complaint).

77. FED. R. Civ. P. 52(a). See, e.g., Meader v. United States, 881 F.2d 1056, 1060 (11th
Cir. 1989); Tipton v. Canadian Imperial Bank of Commerce, 872 F.2d 1491, 1494 (11th Cir.
1989); Thelma C. Raley, Inc. v. Kleppe, 867 F.2d 1326 (11th Cir. 1989); Lattimore v. Oman
Constr., 868 F.2d 437 (11th Cir. 1989).

78. Thelma C. Raley, Inc. v. Kleppe, 867 F.2d 1326, 1328 (11th Cir. 1989). Cf. Landsman
Packing Co. v. Continental Can, 864 F.2d 721, 724 (11th Cir. 1989) (jury award vacated as
against the clear weight of the evidence).

79. Noble v. Alabama Dep't of Envtl. Management, 872 F.2d 361, 365 (11th Cir. 1989)
(quoting Baylor v. Jefferson County Bd. of Educ., 733 F.2d 1527, 1532 (11th Cir. 1984)). See
also Steele v. Offshore Shipbuilding, 867 F.2d 1311, 1317 (11th Cir. 1989).

80. 885 F.2d 795 (11th Cir. 1989).
81. Id. at 798.
82. Id.
83. Id. (citing Sexton v. Liberty Mutual, 405 So. 2d 18, 21 (Ala. 1981)).
84. Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
85. See IA (Part 2) J. MooRE, W. TAGGART, A. VESTAL, J. WICKER & B. RINGLE, MOORE'S

FEDERAL PRACTICE 1 0.317(8) (2d ed. 1989).

[Vol. 411238



APPELLATE PRACTICE

quarters v. Thayer,"6 the court reviewed the dismissal of the action for
lack of personal jurisdiction under the nondeferential de novo standard,
citing Third Circuit and Tenth Circuit cases.8' In reviewing the documen-
tary evidence presented on the personal jurisdiction question, the Elev-
enth Circuit determined that it was in as good a position as the district
court to determine the existence of personal jurisdiction." In spite of this
declaration, the court did not overturn any findings of fact made by the
district court, but rather differed from the district court on the effect of a
forum selection clause under Florida law.89

The Eleventh Circuit reviews decisions awarding rule 111° sanctions
under both the de novo and abuse of discretion standards. A violation of
rule 11 can occur if a pleading lacks legal or factual sufficiency.91 When
the district court finds that a complaint or other pleading lacks a factual
basis and imposes sanctions, the court of appeals reviews both decisions
on an abuse of discretion standard."' If, however, sanctions are awarded
on the basis that the pleading is legally insufficient, review on the legal
sufficiency issue is conducted de novo."

In cases in which the district court makes a monetary award for attor-
ney fees under 42 U.S.C. § 1988 or 42 U.S.C. § 2000e-5(k), the award is
reviewed on an abuse of discretion standard.'4 It is apparent, however,
that these cases are not ordinary "abuse of discretion" cases because the
court of appeals conducts an in-depth inquiry into the process used by
the district court to compute hours, the hourly rate, and enhancement."5
In these attorney fees cases, one resulted in a remand and part of one
order was vacated. These results probably came about because of the re-
cent change in the method for computing attorney fees enunciated in
Norman v. Housing Authority." In two cases decided in 1989, Gilmere v.
City of Atlanta"7 and Steele v. Offshore Shipbuilding, Inc.," the court
found that the district court orders were inadequate to allow meaningful

86. 887 F.2d 912 (11th Cir. 1989).
87. Id. at 916 (citing Ten Mile Indus. Park v. Western Plains Serv. Corp., 810 F.2d 1518,

1524 (10th Cir. 1987); Dandlea v. Malsbury Mfg. Co., 839 F.2d 163, 166 (3d Cir. 1988)).
88. Id.
89. Id. at 914.
90. FED, R. Civ. P. 11.
91. DeSisto College, Inc. v. Line, 888 F.2d 755, 763 (11th Cir. 1989).
92. Id. at 763.
93. d.
94. Steele v. Offshore Shipbuilding, Inc., 867 F.2d 1311 (11th Cir. 1989); Gilmere v. City

of Atlanta, 864 F.2d 734 (11th Cir. 1989).
95. See Steele, 867 F.2d at 1318; Gilmere, 864 F.2d at 741.
96. 836 F.2d 1292 (11th Cir. 1988).
97. 864 F.2d 734 (11th Cir. 1989).
98. 867 F.2d 1311 (11th Cir. 1989).
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review under the Norman standard.9e The court in Mingo v. Sugar Cane
Growers Corp.100 also found the district court's order deficient for failing
to articulate the reasons for sanctioning a litigant under its inherent
power to police its docket.'

III. HARMLESS ERROR AND WAIVER

It is a familiar principle of appellate review that commission of harm-
less error by the district court will not warrant reversal or remand. 02 In
two cases decided last year, the court of appeals found harmless error in a
jury charge and a jury interrogatory,1 0 3 even though such a result is fairly
unusual.'" The test is whether the error prejudices the substantial rights
of the appellant.10 5 Furthermore, the losing party must preserve his right
to claim error on appeal. 00 The' failure to preserve error or objections is a
form of waiver. This waiver, along with several other forms of waiver; was
discussed in cases decided in 1989 by the Eleventh Circuit. In one case,
the defense of state action immunity was waived in appellate oral
argument.1

07

Other waivers take place by inaction in the district court. For instance,
by failing to move for a directed verdict and. for a judgment notwith-
standing the verdict, ,a party waives his right to more comprehensive re-
view than that of plain error and the appellate court may only "inquire
into whether any evidence supported submission of the issue . . . [and]
whether the trial court committed plain error which, if not noticed, would
result in a manifest miscarriage of justice."'O

Another kind of waiver was found in Shores v. Sklar,'°" in which plain-
tiff unsuccessfully sought to be a class representative and, prior to appeal,
consented to entry of' judgment. He later attempted an appeal, of the or-
der denying class certification, claiming that the judgment applied only to
his individual status and not to his status as a claimed representative of

99. 864 F.2d at 742; 867 F.2d at 1318.
100. 864 F.2d 101 (11th Cir. 1989).
101. Id. at 103.
102. See, e.g., Landsman Packing Co. v. Continental Can Co., 864 F.2d 721 (11th Cir.

1989).
103. Id. at 731; Jones v. Otis Elevator Co., 861 F.2d 655, 657 (11th Cir. 1989).
104. 864 F.2d at 726. "As a general rule, an interrogatory constitutes reversible error if it

is ambiguous or if one of the issues is improperly submitted to the jury." Id.
105. Finch v. City of Vernon, 876 F.2d 1497, 1504 (11th Cir. 1989).
106. Landsman, 864 F.2d at 721.
107. Bolt v. Halifax Hosp. Medical Center, 874 F.2d 755 (11th Cir. 1989).
108. Dunn v. Blue Ridge Tel. Co., 868 F.2d 1578, 1581 (1lth Cir. 1989) (quoting Coker v.

Amoco Oil Co., 709 F.2d 1433, 1437 (11th Cir. 1983)).
109. 885 F.2d 760 (11th Cir. 1989).

1240 [Vol. .41
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the class. In an en banc decision, the majority found what is known as a
"consent-to-judgment waiver.""' The court stressed that this was a
waiver issue and not an issue of the subject matter jurisdiction of the
appellate court."1

IV. THE APPELLATE CouRT's TREATMENT OF A CHANGE IN THE LAW OR
THE FACTS AFTER APPEAL

The normal appellate rule is that arguments and evidence should first
be presented in the district court."' There are nevertheless some excep-
tions to that general rule. For example, in Cabalceta v. Standard Fruit
Co.,11s the Eleventh Circuit exercised its inherent authority to supple-
ment the record with information not reviewed by the district court." 4

This power is not often exercised and there is no uniform rule for when it
is appropriate. Instead, it has been dealt with on a case by case basis.1

The factors normally considered are:

(1) [Wlhether "acceptance of the proffered material into the record
would establish beyond any doubt the proper resolution of the pending
issue;" (2) whether remand of the case will be contrary to the interests of
justice and judicial economy; (3) whether the inherent judicial power of
the court in habeas corpus actions dictate supplementation."'

In Cabalceta, the court considered a unique jurisdictional question of
first impression regarding the complete diversity principle and its appli-
cation to aliens, who had attempted in a series of lawsuits to have their
claim heard in the United States.1 In this appeal, the Eleventh Circuit
applied the principles of Ross v. Kemp, s and stated that, while those
factors militated toward a denial of allowing additional information on
the jurisdictional issue to be introduced on appeal, the court nevertheless
declared itself "convinced that supplementation is appropriate. Since the
court is considering the existence of subject matter jurisdiction, a consid-
eration of all relevant information is necessary to make an informed and
final decision.'"1 Without completely explaining its decision, the court

110. Id. at 764.
111. Id. at 764 n.7.
112. See, e.g., Daikin Miami Overseas, Inc. v. Lee, Schulte, Murphy & Coe, 868 F.2d

1201 (11th Cir. 1989); Keefe v. Bahama Cruise Line, Inc., 867 F.2d 1318 (11th Cir. 1989).
113. 883 F.2d 1553 (11th Cir. 1989).
114. Id. at 1555.
115. Id.
116. Id. (quoting Ross v. Kemp, 785 F.2d 1467, 1474-75 (11th Cir. 1986)).
117. Id. at 1554.
118. 785 F.2d at 1474-75.
119. 883 F.2d at 1555.
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allowed supplementation of the record on appeal and did not remand to
the district court for further fact finding.120

Cabalceta may be contrasted with Shipner v. Eastern Air Lines,
Inc.,"' in which the district court denied a motion to supplement the rec-
ord after its grant of summary judgment, but the motion was renewed by
the court of appeals.122 In Shipner, an employment contract case, the em-
ployee sought to introduce evidence that he was no longer employed by
defendant in any capacity. In that case, supplementation of the record on
appeal was denied without discussing the Ross factors.122

When the law changes after the district court has considered an issue,
the court of appeals applies the law in effect at the time of its decision.124

A somewhat different application of that rule is found in the case of
Kramer v. Piper Aircraft Corp.,"25 in which the applicable state law on
the issue of statute of limitations changed during the pendency of the
appeal. The change necessitated a remand for application of the facts to
the change in the law because that process involved a discretionary func-
tion on the part of the district court. 12

V. MISCELLANEOUS DECISIONS

Several cases dealt with that sometimes obscure topic, the "law of the
case. 127 In United States v. Chila,"2 the first appeal resulted in an af-
firmance of the district court opinion "for the reasons set forth in the
district court's memorandum opinion."'1 29 The district court's opinion,
therefore, became precedent that bound the Eleventh Circuit on a subse-
quent appeal.2 0 In a prisoner's case,' 2 ' plaintiff attempted to recharacter-
ize his suit against prison officials as having been brought against them in
their official capacity. The Eleventh Circuit, in this second appeal, held
that its determination that the suit was against the officials in their indi-

120. Id.
121. 868 F.2d 401 (11th Cir. 1989).
122. Id. at 407.
123. Id.
124. See, e.g., Balbe v. Immigration & Naturalization Serv., 886 F.2d 306 (11th Cir,

1989); Jones v. Pruitt & Malden, 876 F.2d 1480 (11th Cir. 1989).
125. 868 F.2d 1538 (11th Cir. 1989).
126. Id. at 1540-41.
127. Once an issue has been decided on appeal, that determination is binding both on

the district court and the appellate court in a successive appeal. See generally Wheeler v.
Pleasant Grove, 746 F.2d 1437 (11th Cir. 1984) (per curiam); Stevens v. Gay, 864 F.2d 113,
115 (11th Cir. 1989).

128. 871 F.2d 1015 (11th Cir. 1989).
129. Id. at 1017.
130. Id,
131. Stevens v. Gay, 864 F.2d 113 (11th Cir. 1989).
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vidual, rather than their official capacities, was binding.132 The prisoner
also invoked the law of the case doctrine, arguing that the district court
was prevented from dismissing his suit on remand from the first appeal
because the court of appeals had required it to cause the proper party to
be joined. In this case, the district court did what was required by the law
of the case and allowed plaintiff to amend the complaint.133 Since plain-
tiff incorrectly amended the complaint, his suit was still subject to dis-
missal and that dismissal was affirmed.12'

Two cases illustrate the power of the appellate court to initiate action
rather than just to review the district court's action. In Hernandez v.
Hertz Corp.,35 the Eleventh Circuit, in a terse per curiam opinion, found
that Hertz's appeal was patently frivolous and that Hertz knew it was
frivolous when it was filed. The court mandated an award of damages,
including attorney fees caused by the appeal, and also awarded double
costs of appeal.131 In Harre v. A.H. Robins Co.,18 7 the court vacated its
previous opinion, written more than four years earlier, in which it had
referred to trial testimony of a party as false and perjurious. That party
was subsequently acquitted on the criminal charges of perjury and the
references to perjury were vacated so that the trial court in the civil case
could be free of those references in considering the relevance of acquittal
on the civil case.138

132. Id. at 116.
133. Id.
134. Id.
135. 867 F.2d 1330 (11th Cir. 1989) (per curiam).
136. Id. at 1330.
137. 866 F.2d 1303 (11th Cir. 1989).
138. Id. at 1304.




