Admiralty
by Roy E. Paul*

I. INTRODUCTION
The Mercer Law Review last surveyed admiralty in its 1989 summer
edition.' As with the last four articles on this topic, 2 no attempt has been
made to include all opinions that touch on admiralty and maritime practice. Instead, the focus is on significant decisions that reflect some real
change in or explication of existing law in certain specific categories. In
this regard, the present survey begins with an explanation of recent
changes in maritime jurisdiction and procedure. This Article further discusses recent developments under the Carriage of Goods by Sea Act' (the
"COGSA") and presents a summation of marine insurance issues. This
Article concludes with personal injury actions, including an action for
negligence under the Jones Act.'
II.

JURISDICTION AND PROCEDURE

While this Article focuses on decisions of the Eleventh Circuit Court of
Appeals during 1989, some mention must be made of the United States
Supreme Court's decision in Argentine Republic v. Amerada Hess Shipping Corp.6 Two Liberian corporations sued the Argentine Republic in a
United States district court to recover damages for a tort allegedly committed by the armed forces of the Argentine Republic during the war over
*
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the Falkland Islands between Great Britain and the Argentine Republic.
The Supreme Court held that the district court properly dismissed the
action because the Foreign Sovereign Immunities Act of 19766 (the
"FSIA") did not authorize jurisdiction.7 Specifically, the Court determined that the text and structure of the FSIA demonstrated Congress'
intention that the FSIA was to be the sole basis for obtaining jurisdiction
over a foreign state in the courts of the United States. In reaching its
conclusion, the Supreme Court rejected the Second Circuit's approach of
applying the Alien Tort statute,' which would limit the scope of the
FSIA. The Court also rejected the argument made by respondent Amerada Hess that the general admiralty and maritime jurisdiction should
provide a basis for obtaining jurisdiction over defendants such as the Argentine Republic for violations of international law. 10 The Court noted
that section 1605(b) of FSIA expressly permits an in personam suit in
admiralty to enforce a maritime lien against a vessel or a cargo of a foreign state.1" The Court concluded that unless the facts presented fell
within section 1605(b) or another exception to the FSIA, the statute conferring general admiralty and maritime jurisdiction on the federal courts
did not authorize the bringing of the action by Amerada Hess against the
Argentine Republic." Finding no such exception, the Supreme Court reversed the Second Circuit and agreed with the district court's finding of
13
no jurisdiction.
In Lewis Charters,Inc. v. Huchins Yacht Corp.,"' the Eleventh Circuit
considered a district court order dismissing, for lack of jurisdiction, a
complaint brought by Lewis Charters for exoneration from or limitation
of liability for damages resulting from a fire occurring in a boat yard
owned by appellee, Huckins Yacht.15 As a threshold issue, the court discussed whether the order dismissing the complaint for exoneration from
or limitation of liability pursuant to the Limitation of Vessel Owner's Liability Act's (the "Limitation Act") was a final order, despite the consolidation of the limitation action with a separate diversity action brought by
6.
1391,
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Huckins Yacht arising out of the same fire and based on diversity of citizenship. 17 In this regard, the Eleventh Circuit determined that the certification generally required by rule 54(b) of the Federal Rules of Civil Procedure18 was not required since the district court explicitly had
terminated the action for limitation or exoneration through its order of
dismissal, thereby rendering its order in that case final and appealable."'
In reviewing the substance of the district court's finding of no jurisdiction, the Eleventh Circuit reviewed precedent to determine whether federal admiralty jurisdiction should apply.20 The court noted that the locality test was refined in Executive Jet Aviation, Inc. v. City of Cleveland,2
and required that, in addition to considering the locality of the wrong, a
court also must make a determination "that the wrong bear a significant
relationship to traditional maritime activity. 22 The Eleventh Circuit observed that "[t]he current inquiry for admiralty tort jurisdiction thus includes the 'navigable waters' locality test, supplemented by the nexus
test."'2 The court of appeals then turned to an analysis of the nexus test.
In determining whether the alleged wrong bore a significant relationship to traditional maritime activity, the court in Lewis Charters utilized
four relevant factors first set out by the former Fifth Circuit in Kelly v.
Smith:24 (1) the functions and roles of the parties; (2) the types of vehicles and instrumentalities involved; (3) the causation and type of injury;
and (4) traditional concepts of the role of admiralty law.'
The Eleventh Circuit, citing Harville v. Johns-Manville,2 noted that,
"[o]ur precedent indicates that '[a]dmiralty jurisdiction in the federal
courts was predicated upon the need for a uniform development of the
law governing the maritime industries.' Disputes not involving these interests are not within the admiralty jurisdiction of the federal courts."12 '
In applying these tests the court of appeals noted that, at oral argument, it was revealed that the case originally consolidated with the appealed action had been tried. A determination had been made that the

17.
18.
19.
1499,
(11th
20,
21.
22.
23.
(l1th
24.
25.
26.
27.

871 F.2d at 1048-49.
FzD. R. Civ. P. 54(b).
871 F.2d at 1048-49. See Gulf Coast Fans v. Midwest Elec. Importers, Inc., 740 F.2d
1506-07 (11th Cir. 1984); Schuurman v. The Motor Vessel "Betty KV", 798 F.2d 442
Cir. 1986).
871 F.2d at 1048.
409 U.S. 249 (1972).
Id. at 268.
871 F.2d at 1050 (citing Harville v. Johns-Manville Products Corp., 731 F.2d 775
Cir. 1984)).
485 F.2d 520 (5th Cir. 1973), cert. denied, 416 U.S. 969 (1974).
871 F.2d at 1051.
731 F.2d 775 (l1th Cir. 1984).
871 F.2d at 1051.
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relevant fire on the vessel owned by Lewis Charters started as a result of
arson.28 The court emphasized that the vessels involved in this case were
neither engaged in navigation nor near other vessels navigating the waters.29 The court found no reason to treat the claim for limitation of liability for the damage caused in Lewis Charters any differently than a
claim by a car owner 8 0
The Eleventh Circuit then addressed the argument of Lewis Charters
that the Limitation Act provided an independent basis of admiralty jurisdiction for its claim, even though the claim was not otherwise cognizable
in admiralty.' 1 In making this argument, Lewis Charters relied upon
Richardson v. Harmon," in which the Supreme Court permitted the owners of a commercial steam barge that collided with the abutment of a
railway draw bridge to limit their liability for damage to the bridge." The
Eleventh Circuit noted that the Supreme Court decided Richardson
before it explicitly included a nexus requirement in the test for admiralty
jurisdiction under 28 U.S.C. § 1333."1 The court of appeals placed great
weight on the Seventh Circuit decision of In re Sisson,35 which involved a
fire aboard a noncommercial vessel docked at a recreational marina.6 The
fire destroyed that boat and damaged several other boats and the marina.
The court in Sisson held that the principles of Executive Jet and Fore-8
most Insurance Co. v. Richardson"3 must apply to the Limitation Act.
The Eleventh Circuit agreed. 9
Having decided to follow the lead of the Seventh Circuit in Sisson, the
Eleventh Circuit also went to some pains to distinguish American Eastern Development Corp. v. Everglades Marina, Inc.,4° in which the court

held that admiralty jurisdiction could be exercised over claims involving
pleasure boats stored in dry storage racks inside a building owned and
operated as a marina. In American Eastern Development Corp., a fire set

by the marina's owner destroyed the boats and part of the marina. The
boats had been put in storage only to avoid the damage and cost associated with saltwater storage and the court emphasized that the boats were
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.

Id.
Id.
Id. at 1052.
Id.
222 U.S. 96 (1911).
871 F.2d at 1052.
28 U.S.C. § 1333 (1988). 871 F.2d at 1052.
867 F.2d 341 (7th Cir. 1989).
Id. at 341-42.
457 U.S. 668 (1982).
867 F.2d at 350.
871 F.2d at 1053.
608 F.2d 123 (5th Cir. 1979).
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in and out of the water, so as not to have been "withdrawn from navigation."' "1 In Lewis Charters, the court found that the boat was not on
Huckins Yacht's premises "incident to regular use" but that "[tihe boat
was inside the paint facility, work on the boat was in progress and the
yacht was certainly withdrawn from navigation. ' 2 Apparently not satisfied with this factual distinction, the Eleventh Circuit also observed that
American Eastern, although decided after Executive Jet and Kelly, preceded the Foremost opinion in which the nexus test was unequivocally
applied in the context of maritime torts." The court noted that since
Foremost, the Eleventh Circuit consistently has applied the four-part
Kelly test and the principles of Foremost to cases involving admiralty
jurisdiction."
Finally, the court found that appellant's reliance on Gibboney v.
Wright 45 was also misguided. 46 In Gibboney, the owner of a sailing vessel
was granted a limitation of liability for damages incurred when he lent his
boat to a crew member and his family. The boater stopped to purchase
fuel, and while casting off from the dock, a flash fire occurred. The fire
was caused by'the fuel tank that had negligently been left unsecured
while being installed during the boat's construction. The issue in Gibboney was whether to apply the provisions of the Limitation Act to private owners of pleasure craft.4 7 The Eleventh Circuit noted that it did not
disagree with the conclusion reached in Gibboney that owners of pleasure
vessels may limit their liability under the Limitation Act, but recognized,
as did the court in Gibboney, that there is little reason for such a rule."
The court, however, distinguished Gibboney from Lewis Charters, because in Gibboney, the sailboat was actually leaving the dock and was
about to enter the waters travelled by other vessels when the fire occurred, whereas in4 9 Lewis Charters the yachts at Huckins Marina were in
no such position.

In Latin American Property & Casualty Insurance Co. v. Hi-Lift Marina, Inc.,50 litigation arose after a fire at Hi-Lift Marina in North Miami
Beach, Florida destroyed 200 vessels. Finding that the facts of Lewis
Charterswere virtually indistinguishable from the facts presented by the
Hi-Lift Marina fire, the Eleventh Circuit remanded the case to the dis41.

Id. at 124.

42. 871 F.2d at 1053.
43. Id. at 1053-54.
44. Id.
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46. 871 F.2d at 1054.
47. 517 F.2d at 1057.
48. 871 F.2d at 1054.
49. Id.
50. 887 F.2d 1477 (11th Cir. 1989).
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trict court with instructions that the district court dismiss the action for
lack of subject matter jurisdiction."
In Bender Shipbuilding & Repair Co. v. Brasileiro,51the Eleventh Circuit reviewed the issue of maritime jurisdiction in the context of a marine
insurance policy. The court noted that "[a]lthough marine insurance policies are generally recognized as being marine contracts and, therefore,
within the federal admiralty jurisdiction, . . . certain marine insurance
policies which only protect against marine risks may not vest a court with
admiralty jurisdiction,' 3 adding that the interest insured, and not just
the risk insured against, must be maritime.4 In considering whether the
claims relating to the drydock manufactured by Bender Shipbuilding &
Repair were maritime, the Eleventh Circuit first observed that a floating
drydock is not a vessel within the meaning of admiralty jurisdiction when
the drydock is moored and used as a drydock."5 The court noted, however, that "[filoating drydocks have been classified as 'vessels' for admiralty purposes when they become active some way in navigation."", The
court observed that the floating drydock in this case had broken free of
its moorings as a result of a severe and sudden thunderstorm, entered the
navigable rivers of the Mobile River, and that the drydock arguably became a "vessel" at that point.' Finding this analysis difficult, the Eleventh Circuit proceeded to find that admiralty jurisdiction attached more
easily through a tort analysis."0
In this regard, the Eleventh Circuit noted that courts may find admiralty jurisdiction when some nexus exists between the alleged wrongful
conduct and some maritime activity. 9 Utilizing the four factors set forth
in Kelly, the court concluded:
[The) Bender-Todd drydock collided with the M/V ITAPURA, a vessel
for admiralty purposes, on the navigable waters of the Mobile River. As
the collision occurred in navigable waters to a vessel, the typical object of
admiralty jurisdiction, the collision was properly within the admiralty jurisdiction of the district court.'

51. Id. at 1479-80. ,

52.
53.
54.
55.

874 F.2d 1551 (11th Cir. 1989).
Id. at 1554.
Id. at 1555 (citing Royal Ins. Co. v. Pier 39 Ltd., 738 F.2d 1035 (9th Cir. 1984)).
Id.

56. Id.

57. Id. (citing J.M.L. Trading Corp. v. Marine Salvage Corp., 501 F. Supp. 323 (E.D.N.Y.
1980); United States v. Moran Towing & Transp. Co., 374 F.2d 656 (4th Cir. 1967)).
58. Id.
59. Id. (citing Foremost Ins. Co. v. Richardson, 457 U.S. 668 (1982); Executive Jet Aviation, Inc. v. Cleveland, 409 U.S. 249 (1972)).
60. Id. at 1556.
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The court of appeals went on to find that since the district court had
maritime jurisdiction over the collision, it also had discretion to take pendent jurisdiction over nonadmiralty state law claims arising out of the
same transaction or occurrence if judicial economy would be served.6 1 The
court further observed that if admiralty issues no longer remained in the
case, the district court could still retain pendent jurisdiction over the related state claims.02
In Hiram Walker & Sons, Inc. v. Kirk Line,s 3 the Eleventh Circuit considered an action brought by Hiram Walker & Sons seeking damages for
the loss of several thousand gallons of the liqueur Tia Maria." Plaintiff
pled its claim against Indian River, the entity hired to transport the liqueur overland, as a federal question, and its cause of action against
Eller, the stevedore hired to unload the tank containing the liqueur from
the ship and to store it on the dock, based on diversity of citizenship.
Indian River argued on appeal that the district court lacked subject matter jurisdiction over the claim asserted against it. Hiram Walker argued
on appeal that its claim against Indian River arose under the Carmack
Amendment."' Hiram Walker had alleged in its complaint that Indian
River "totally breached, failed and violated its duties as an interstate
common carrier in receiving, tending, caring for and delivering the [shipment of Tia Maria] in good condition, but on the contrary, so seriously
[damaged] the same while in its possession that it was rendered a total
loss."" The Eleventh Circuit agreed that the complaint sufficiently pled a
67
federal claim against Indian River.
"Because the Carmack Amendment would not support the claim
against Eller, Hiram Walker alleged that this claim was properly within
the court's diversity jurisdiction."" Significantly, Hiram Walker and Indian River were not of diverse citizenship. The Eleventh Circuit noted,
however, that an exception to the general diversity rules exists when the
61. Id.
62. Id.
63. 877 F.2d 1508 (11th Cir. 1989).
64. Id. at 1508. See infra text accompanying notes 100-13.
65. Ch. 3591, 34 Stat. 595 (1906) (codified as amended at 49 U.S.C. §§ 10103, 10730,
11707 (1982)). 877 F.2d at 1511. 49 U.S.C. § 11707(a)(1) provides in relevant part:
A common carrier providing transportation or service subject to the jurisdiction of
the Interstate Commerce Commission ... shall issue a receipt or bill of lading for
property it receives for transportation under this subtitle. That carrier . . . [is]
liable to the person entitled to recover under the receipt or bill of lading. The
liability imposed under this paragraph is for the actual loss or injury to the property caused by (1) the receiving carrier ....
Failure to issue a receipt or bill of
lading does not affect the liability of a carrier ....
66. 877 F.2d at 1511.
67. Id.
68. Id. (citing 28 U.S.C. § 1332 (1982)).

1200

MERCER LAW REVIEW

[Vol. 41

plaintiff joins a nondiverse defendant, sued under federal law, with a diverse defendant sued in diversity.6 9 The court observed "that an anomaly
would be created by 'not allowing a plaintiff to do in one federal suit what
he would be entitled to do in two separate federal suits.' ,0 Alternatively,
the court of appeals noted that the claim against Eller was properly
within the pendent party jurisdiction of the district court."'
[D]istrict courts have
the power to hear a state claim against the second party if (1)
the federal claim against the first party is substantial, meaning
not "inescapably" frivolous .

. .,

(2) the statute conferring juris-

diction over the federal claim does not "expressly or by implication negate [I" the existence of pendent jurisdiction .

. .,

and

(3) the state claim arises out of a "common nucleus of operative
fact," such that the plaintiff would be expected to try the federal and state claims together."
With regard to the second prong, even though claims under the Carmack
Amendment may be brought in state court,7 3 the court of appeals noted
that Congress has neither expressly nor impliedly foreclosed the possibility of pendent party jurisdiction under the Carmack Amendment.74 Interestingly, however, the court of appeals in its analysis did not cite the recent United States Supreme Court decision of Finley v. United States, 5
which would seem to undercut the Eleventh Circuit's reliance upon a theory of pendent party jurisdiction. Any citation to the court of appeals
decision in Hiram Walker & Sons on issues of pendent party jurisdiction
should be carefully scrutinized in light of the Finley decision.
III.

CARRIAGE

OF GOODS BY SEA ACT CASES

In Sony Magnetic Products,Inc. v. Merivienti O/Y,6 the Eleventh Circuit considered an appeal from a district court order finding various entities associated with a container ship, the MAN Finnhawk, liable under the
69. Id. at 1511-12 (citing Romero v. International Terminal Operating Co., 358 U.S. 354

(1959)).
70. Id. at 1512 (quoting Baker v. J.C. Penney Co., 496 F. Supp. 922, 924 (N.D. Ga.
1980)).
71. Id.
72.
phasis
73.
74.
75.

Id. (quoting Giardiello v. Balboa Ins. Co., 837 F.2d 1566, 1570 (11th Cir. 1988)) (emin original).
Id. (citing 49 U.S.C. § 11707(d)(1) (1982)).
Id. (citing Bordreaux v. Puckett, 611 F.2d 1028 (5th Cir. 1980)).
57 U.S.L.W. 4557 (U.S. May 22, 1989).

76. 863 F.2d 1537 (11th Cir. 1989).
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COGSA.7 7 The case arose from a shipment of magnetic video cassette
tapes being transported from Sony's plant in Dothan, Alabama, to England. Sony packed the video cassette tapes into a standard shipping
container, measuring forty feet long by eight feet wide by eight feet high.
Sony first placed the tapes into 1,320 cardboard cartons and then
strapped the cartons onto fifty-two wooden pallets, which were forklifted
into the container. Shortly afterwards Sony delivered the container to
Strachen Shipping Company, general agents for Atlantic Cargo Services
at the Alabama State Docks in Mobile, Alabama.78 When Gas & Equipment Transport, a non-vessel-operating common carrier, delivered the
container to the dock, it issued Sony a bill of lading, which had been
prepared by the relevant freight forwarder. The bill of lading was blank
under the heading "No. of Pkgs.," but under the heading "Description of
Packages and Goods," it stated "1 X 40 foot container STC [said to contain]: 13,020 Ctns. Magnetic Tapes (blank)." The bill of lading did not
reserve space for designating the value of the cargo, but the attached export certificate showed a value of $424,765.44. 71
The hydraulic motor of the Finnhawk's deck crane catastrophically
failed as it was lifting the container of Sony tapes up to the vessel's cargo
deck, causing the container to drop approximately sixty feet to the concrete loading deck below. Seeing that the cargo was damaged, Atlantic
Cargo Services decided not to load the container of tapes aboard the Finnhawk, but instead stored it in a warehouse at the docks and contacted
Sony. Sony subsequently inspected the cargo more fully and concluded
that all the tapes were unmarketable as new merchandise. Salvage negotiations were unsuccessful as Sony refused to allow the tapes to be marketed as "seconds" with only a nonwarranty sticker on them and without
removal of certain embossed marks identifying the tapes as Sony
products.80
Sony then filed an admiralty action in personam against (1) the manager of the Finnhawk; (2) the owners of the Finnhawk; (3) Atlantic Cargo
Services, the charter and operator of the Finnhawk; and (4) Strachen
Shipping Company, general agents for Atlantic Cargo Services. Defendants asserted various defenses under COGSA. After a bench trial, the district court issued an opinion finding defendants liable for damages in the
amount of $424,765.44, which included the invoice value of the tapes plus
prejudgment interest.81
77. Ch. 229, 49 Stat. 1207 (1936) (codified as amended at 46 U.S.C.A.
& West Supp. 1989)).

78. 863 F.2d at 1537.
79.
80.
81.

Id. at 1538.
Id. at 1538-39.
Id. at 1539.

§§ 1300-1315 (1975
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On appeal, the first issue was whether the district court properly imposed liability on defendants under COGSA for the damage to Sony's
video cassette tapes.12 The court noted that "[a] shipper establishes a
prima facie case under COGSA by proving that the carrier received the
cargo in good condition but unloaded it in a damaged condition.""3 Under
the basic analysis,
[a] carrier can rebut a shipper's prima facie case by establishing either
that it exercised due diligence to prevent the damage to the cargo by
properly handling, stowing, and caring for it in a seaworthy ship,. . . or

that the harm resulted from one of the excepted causes listed in section
1304(2) ....

If the carrier is able to rebut the shipper's prima facie

case, the burden then shifts back to the shipper to show that the carrier's
negligence was, at the least, a concurrent cause of the loss."
At trial, "defendants attempted to establish that the accident that
caused the damage to Sony's cargo was the result of a latent defect in the
motor of the Finnhawk's crane."5 Viewing the evidence presented to the
district court and the factual findings made by the district court, the
Eleventh Circuit found that the district court's factual findings were not
clearly erroneous and that the district court's legal conclusion that defendants failed to rebut Sony's prima facie case under COGSA was correct."6 In this regard, the court emphasized the burdens of proof outlined
in COGSA, noting that "Sony did not have to prove that the accident was
not caused by a latent defect; instead, to rebut Sony's prima facie case
under COGSA, the defendants bore the burden of proving that the accident was the result of a latent defect."87
Turning to the issue of damages, the Eleventh Circuit addressed defendants' argument that the damages awarded to Sony were excessive because the district court (a) misapplied section 1304(5) of COGSA, which
is intended to limit carriers' liability and (b) failed to reduce the damages
by $65,000, the amount that Sony paid its underwriter for the tapes when
they could not be salvaged."
Section 1304(5) of COGSA provides in pertinent part:
82. Id.
83. Id.
84. 863 F.2d at 1539 (citing Terman Foods, Inc. v. Omega Lines, 707 F.2d 1225 (11th Cir.
1983)). In pertinent part, 46 U.S.C.A. § 1304(2) provides as follows: "(2) Neither the carrier
nor the ship shall be responsible for loss or damage arising or resulting from ... (p) Latent
defects not discoverable by due diligence ..
85. 863 F.2d at 1539-40.
86. Id. at 1540-41.
87. Id. at 1540 (emphasis supplied).
88. Id. at 1542-43.
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Neither the carrier nor the ship shall in any event be or become liable for
any loss or damage to or in connection with the transportation of goods
in an amount exceeding $500 per package lawful money of the United
States, or in case of goods not shipped in packages, per customary freight
unit, or the equivalent of that sum in other currency, unless the nature
and value of such goods have been declared by the shipper before shipment and inserted in the bill of lading. This declaration, if embodied in
the bill of lading, shall be prima facie evidence, but shall not be conclusive on the carrier . . . . In no event shall the carrier be liable for more
than the amount of damage actually sustained."
The district court determined damages by relying on the $500 per
package limitation after it determined that Sony did not declare the
value of the cargo on the bill of lading." The district court found that
each of the 1,320 cartons was a "package" for purposes of COGSA, capping the liability at $660,000, and then awarded $424,765.44, which were
the actual damages Sony sustained as evidenced by the invoice value of
the tapes.9
On appeal, defendants argued that the district court should have
counted the fifty-two pallets, not the 1,320 cartons, as the COGSA packages, which would have limited their liability to $26,000.2 The Eleventh
Circuit rejected this argument, relying on Vegas u. Compania Anonima
Venezolana de Navegacion" and distinguishing Hayes-Leger Associates,
Inc. v. MIV Oriental Night." In this regard, the court of appeals noted
that the court in Hayes-Leger "never held that the bundles constituted
the COGSA packages because they were the largest consolidation of
goods."96 Instead, the court in Hayes-Leger looked beyond the bill of lading to determine the number of COGSA packages, because the number of
packages listed on the bill of lading was the number of individual pieces
of rattan goods, a description that was "insufficient to indicate to the carrier that goods were 'packaged."'" The Eleventh Circuit noted that the
bill of lading at issue disclosed that Sony was shipping 1,320 cartons, a
description sufficient to inform defendants that Sony's goods were
packaged."
In regard to defendants' argument concerning the $65,000 that Sony
paid to its underwriters for the tapes, the Eleventh Circuit found that the
89. Id. at 1541.

90. Id.
91. Id.
92. Id.
93.
94.
95.
96.

720 F.2d 629 (11th Cir. 1983).
765 F.2d 1076 (11th Cir. 1985).
863 F.2d at 1543.
Id. (citing 765 F.2d at 1081 n.9).

97. Id.
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district court had found that "[t]here was no evidence . . . that [the
$65,0001 payment from plaintiff represented the salvage value of the cassettes," and concluded that this finding was not clearly erroneous. 8 Accordingly, the Eleventh Circuit refused to reduce defendants' damages by
the $65,000 payment.99
Hiram Walker & Sons, Inc. v. Kirk Line"' arose out of the loss of several thousand gallons of Tia Maria liqueur. Plaintiff Hiram Walker purchased 5,000 gallons of Tia Maria from the state industries in Jamaica in
1985. A twenty-three ton tank containing the liqueur was loaded aboard
the MAT Morant Bay in Kingston, apparently in good order. Kirk Line
had chartered the Morant Bay from its proprietor, Jamaica Line, for a
shipment of cargo. Included in this shipment was Hiram Walker's liqueur, which was shipped under a Kirk Line-Hiram Walker bill of lading.
When the tank arrived in Miami, Kirk Line hired Eller, a stevedore, to
unload the tank from the Morant Bay and store it on the dock. Hiram
Walker contracted with Indian River to transport the liqueur overland to
New Jersey. Both parties understood that Indian River was to pump the
liqueur from the tank into its freight trailer."'
When the Indian River truck arrived at the port to effect the pumping
transfer, an Eller employee removed the tank from storage and aligned it
with the trailer. At this time, Indian River's employee discovered that the
fitting needed to connect the necessary hosing was missing and he decided that it was necessary to accomplish a "gravity feed.

10 2

In other

words, the Indian River employee decided to pour the liqueur from the
tank to the trailer which required the tank to be elevated higher than the
trailer. In order to accomplish the gravity feed, an Eller employee, who
was not licensed to operate forklifts of proper capacity, was engaged to
run the forklift. The Eller employee neglected to put straw mats or other
dunnage between the metal forks of the forklift and the metal container.
After a series of problems, the tank eventually fell off the forklift and the
tank ruptured.10 3
On appeal, Hiram Walker and Eller took issue concerning the effect of
a "Himalaya" 10
' clause in Kirk Line's bill of lading, which provided that
the "limitation of liability [in COGSA] shall inure ... to the benefit of
98.
99.
100.
101.
102.
103.
104.

Id.
Id.
877 F.2d 1508 (11th Cir. 1989). See supra text accompanying notes 63-75.
877 F.2d at 1510.
Id.
Id. at 1511.
Id. at 1515-16. A Himalaya clause, named for an English case concerning the vessel

Himalaya, is "[an] exculpatory or other beneficial clause which seeks to extend to non carriers partial immunity or other protections afforded to the carrier by the bill of lading."
Brown & Root, Inc. v. M/V Peisander, 648 F.2d 415, 417 n.5 (5th Cir. 1981).
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any independent contractors performing services hereunder including
stevedoring in connection with the goods covered hereunder. ''loa The
Eleventh Circuit observed that COGSA limited liability to $500 for damage to the tank, as a "customary freight unit."'' 0 The district court, however, had concluded that Eller was a volunteer and only acted when Indian River failed to provide the necessary equipment for the pumping
operation.10 7 Accordingly, the district court found that Eller was not acting within the scope of its stevedoring responsibility to Kirk Line and was
not entitled to the limitation-of-liability provision of COGSA10 1
The Eleventh Circuit reviewed this determination de novo, applying
the law of COGSA.109 The Court noted that although Himalaya clauses
must be "strictly construed and limited to intended beneficiaries, ' 0
"[wihen a bill of lading refers to a class of persons such as 'agents' or
'independent contractors' it is clear that the contract includes all those
persons engaged by the carrier within the scope of the carriage contract." ' The court observed that Kirk Line was responsible under the
bill of lading for delivering the Tia Maria to Hiram Walker's agent, Indian River.'12 Accordingly, Eller would have been an intended beneficiary
of the "Himalaya" clause as long as Kirk Line had not completely discharged its responsibility by the time of the spill. The question thus
presented was whether Kirk Line's duty was fulfilled when Eller aligned
the tank with Indian River's truck. If so, Kirk Line had completed its
responsibilities under the bill of lading before the spill occurred and Eller
could not be said to have been an independent contractor performing services under the bill of lading at the time of the accident. If, however,
because of Indian River's failure to secure the proper fitting, the mere
alignment of the tank with the trailer did not complete delivery, then
Kirk Line's duty of delivery would have continued and Eller would have
been an independent contractor performing services under the bill of lading at the time of the spill. In this capacity it would be entitled to the
$500 limitation. Reviewing the evidence in the record, the court of appeals concluded that the district court should determine after trial
whether Kirk Line's obligations had completely terminated by the time of

105.
106.
107.
108.
109.
110.
Certain
111.
112.

877 F.2d at 1516.
Id.
Id.
Id.
Id.
Id. (quoting Robert C. Herd & Co. v. Krawill Mach. Corp., 359 U.S. 297, 305 (1959);
Underwriters at Lloyds v. Barber Blue Sea Line, 675 F.2d 266, 269 (11th Cir. 1982)).
Id. (citing Certain Underwriters at Lloyds, 675 F.2d at 266).
Id.
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the spill. It also found that the district court's conclusion on the summary
judgment was inappropriate.""
IV.

MARINE INSURANCE

Tillery v. Hull & Co."" concerned a contract of maritime insurance
pertaining to appellant's vessel, the Texas Pride. The contract included
several standard provisions, including a "barratry clause" providing coverage for losses caused by acts of barratry, a provision excluding losses
caused by capture and seizure from coverage, and a constructive total loss
provision. Under the contract, "'a constructive total loss' [was] said to
have occurred when the expense of recovery and repair of the vessel exceed[ed] its agreed-upon valuation. . .. "I"
In March 1983 appellant entered into a contract with a captain who
agreed to fish the Texas Pride off the coast of Florida. The contract prohibited fishing in excess of 200 miles from the shore and also expressly
prohibited the carrying of illegal substances. Shortly after appellant and
the captain entered into the agreement, the captain took the boat to Jamaica for the purpose of picking up a shipment of marijuana, and Jamaican authorities seized the boat. Jamaican authorities stripped the vessel
of its gear and equipment, but prior to the seizure there apparently had
been no significant physical damage to the vessel. Appellant subsequently
sued to recover the full face value of its policy. The trial court, however,
found that the damage to the vessel was proximately caused by the stripping subsequent to the seizure, not by the captain's barratry.' Because
the Free of Capture and Seizure Clause ("FCS Clause")"17 excluded damages sustained incident to capture, the trial court concluded that appellant could recover only the relatively minor damages sustained as a result
of the barratry.'1 8 A survey had been conducted after the seizure of the
vessel revealing only $6,350 in damage to the vessel independent of the
seizure and stripping of the vessel. The trial court also found no constructive total loss had occurred."
The Eleventh Circuit began its analysis by noting that courts generally
have applied strictly the doctrine of causa proxima non remota spectatur

113. Id. at 1517.
114. 876 F.2d 1517 (11th Cir. 1989).
115. Id. at 1518-19.
116. Id. at 1519.
117. The insurance policy that Jack Tillery purchased upon his vessel, the Texas Pride,
contained a clause excluding losses resulting from capture or seizure. This clause is known
as a "Free of Capture and Seizure Clause." Id. at 1518.
118. Id. at 1519.
119. Id.
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("the immediate not the remote cause is considered").,2 0 In other words,
in seeking to determine the cause of a vessel's damage, a court gives
greater weight to the ultimate, efficient causes than to temporally remote
causes. Based on this general principle, the Eleventh Circuit noted that
courts have uniformly denied recovery when the ultimate cause of the
vessel's damage was excluded from coverage. 121 In this regard, the court
relied upon the English case of Cory v. Burr, 22 in which the captain committed barratry by attempting to pick up and then smuggle a consignment of tobacco. This resulted in damages to the vessel when it was captured by Spanish authorities. Speaking for the House of Lords, Lord
Blackburn reasoned:
If it had not been that the Spanish revenue officers, doing their duty...
had come and seized the ship, the barratry of the captain in coasting
along there ... would have done the assured no harm at all. The underwriters do undertake to indemnify against barratry; they do not undertake to indemnify against any loss which is directly sustained in consequence of the barratry."'
The Eleventh Circuit noted that the Second and Fourth Circuits had
reached similar results in Ope Shipping, Ltd. v. Allstate Insurance Co."'
and Republic of China v. National Union Fire Insurance Co."25 Interpreting the rule set forth in Cory as the Second and Fourth Circuits had
previously done, the Eleventh Circuit found that the result in Tillery was
readily apparent. 12" The court ruled that the Texas Pride was not damaged by the barratry of its master, but rather that it was damaged after it
was seized by the Jamaican authorities. 27 Accordingly, the Eleventh Circuit concluded that the captain's barratry was not the efficient cause of
28
the damage and affirmed the district court's ruling.1
In Cresci v. The Yacht, Billfisher,'" appellant spotted the yacht
Billfisher in maritime peril, abandoned by her crew, derelict, and completely awash with only the tip of her bow and the station of her flying
bridge above water. The crew of appellant's yacht towed the Billfisher
until individuals representing themselves to be Bahamian customs officers
and police cut their lines and took possession of the vessel. Ultimately,
120.
121.
122.
123.
124.
125.
126.
127.
128.
129.

Id.
Id.
8 App. Cas. 393 (1883).
Id. at 400-01.
687 F.2d 639 (2d Cir. 1982).
151 F. Supp. 211 (D. Md. 1957), alld, 254 F.2d 177 (4th Cir. 1958).
876 F.2d at 1520.
Id.
Id.
874 F.2d 1550 (11th Cir. 1989).
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the insurance company that had insured the Billfisher against loss was
able to retrieve the vessel from the Bahamas and return it to its insured.
Appellant then filed a complaint against the owners of the Billfisher and
the insurance company based on common law maritime salvage law, asserting that it had contributed to the salvage of the vessel. The insurance
company filed a motion to dismiss, arguing that under Florida Statute
section 627.7262180 "a cause of action against an insurance company, by a
person not an insured, cannot be brought against the insurance company
until the injured party ha[d] first received a judgment against the insured."1 31 The court found that appellant's claim against the insurance
company was not based on any policy of insurance but rather was a cause
of action grounded upon the benefit accruing directly by virtue of appellant's salvage efforts."8 2 Accordingly, the court reversed the district
court's order dismissing appellant's claim and remanded the case for further proceedings. 8 8
In Bender Shipbuilding & Repair Co. v.Brasileiro,1 3 the court of appeals reviewed the district court's decision concerning Bender Shipbuilding & Repair Company's liability for liquidated damages to Todd Shipyards. 13s These damages resulted from a delay in delivery of a floating
drydock and were covered under the collision liability clause or "Running
Down" of a Builder's Risk policy of marine insurance issued by the Hartford Insurance Company of Alabama. " " On appeal, the Hartford Insurance Company made two primary attacks on the district court's holding,
130. Florida Code § 627.7262 deals with nonjoinder of insurers. In pertinent part it
states:
(1) It shall be a condition precedent to the accrual of maintenance of a cause of
action against a liability insurer by a person not an insured under the terms of the
liability insurance contract that such person shall first obtain a judgment against a
person who is an insured under the terms of such policy for a cause of action
which is covered by such policy.
FLA. STAT.

§ 627.7262 (1983).

131. 874 F.2d at 1551.
132. Id.
133. Id.
134. 874 F.2d 1551 (11th Cir. 1989). See supra text accompanying notes 52-62.
135. 874 F.2d at 1551.
136. The clause provided:
(a) If the Vessel shall come into collision with any other ship or vessel, and the
Assured or the Surety in consequence of the Vessel being at fault shall become
liable to pay and shall pay by way of damages to any other person or persons any
sum or sums in respect to such collision, the Underwriters will pay the Assured or
the Surety, whichever shall have paid, such proportion of such sum or sums so
paid as their respective subscriptions hereto bear to the Agreed Value, provided
always that their liability in respect to any one such collision shall not exceed
their proportionate part of the Agreed Value.
Id. at 1554.
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first arguing that the hull risk policy was not ambiguous and did not
cover the damages sustained by Todd, and second that Todd, as a coinsured and co-loss payee, was not "any other person" within the meaning of the Running Down clause. The Eleventh Circuit found the policy
between Hartford and Bender to be unambiguous and concluded that it
did not indicate any intention to cover the liquidated damages owed by
Bender to Todd. The court noted that even when a written policy is construed against the insurer, such a construction does not mean that every
risk not specifically excluded in the policy is therefore included. 18 7 The
Eleventh Circuit further noted that any extension of coverage under the
collision liability clause to include liquidated damages arising out of a
separate contract between Bender and Todd was inconsistent with any
reasonable interpretation of the contractual coverage of the insurance
policy and of the historic coverage of the collision liability clause. 38 The
court emphasized that the marine insurance policy did not integrate the
Bender-Todd construction contract and pointed out that English courts
interpreting maritime insurance coverage simply have found that integration does not occur in marine insurance contracts absent necessity or an
expressed intention to integrate. 13
In reaching its conclusion, the court reviewed in detail the historic
scope of the collision liability clause. 40 The court distinguished the cases
of Nardelli v. Stuyvesant Insurance Co."' and Harbor Towing Corp. v.
Atlantic Mutual Insurance Co.,"' noting that it must determine the protection of the collision liability clause by looking at the reasonable understanding of the parties."' The court emphasized that the collision liability clause's primary purpose is to protect a vessel owner from liability to
owners of other vessels and property that the owner's vessel might
damage."'
This purpose is apparent from the history of the Running Down clause
and the type of litigation which has evolved over the years over Running
Down clause liability. The clause is not designed as a completion bond
for vessel construction nor does such coverage arise from the plain mean6
ing of the policy's term."
137.
138.
139.
140.

Id. at 1557.
Id.
Id. at 1557-58.
Id. at 1558-63.

141.

258 F.2d 718 (5th Cir. 1958), modified on other grounds, 269 F.2d 592 (1959).

142.
143.
144.
145.

189 F.2d 409 (4th Cir. 1951).
874 F.2d at 1559.
Id.
Id.

1210

MERCER LAW REVIEW

[Vol. 41

Turning to the issue of Todd's status under the Running Down clause,
the court noted that Todd and Bender were listed on the policy as coinsureds and co-loss payees. 1" The district court found that the liquidated damages covered by the policy were payable to Todd for damages
sustained from loss of use of the floating drydock. 147 The district court
relied upon the collision liability clause to support this liability, contrary
to the Eleventh Circuit's determination that the collision liability clause
did not cover damage done to the insured vessel itself. 4 The court of
appeals concluded that allowing Bender to collect for payments to Todd,
its co-insured, for damage done to the insured vessel would go against the
accepted interpretation of the collision liability clause.14 ' For this reason,
the Eleventh Circuit held that under the particular fact situation
presented Todd could not qualify as "any other person" within the meaning of the collision liability clause.150
V.

PERSONAL INJURY

Dempsey v. Mac Towing, Inc.15 1 involved an appeal from a jury verdict
in an action for negligence under the Jones Act. 152 Dempsey had previously injured his back when working for a prior employer but was able to
pass the required physical examination, which resulted in Mac Towing
hiring him as a deckhand. In July 1983 he was working with another
deckhand to lash two barges together so that they could be towed. Dempsey claimed that he fell and injured his back as a result of the presence of
wet grain on the deck on one of the barges. Dempsey brought an action
against Mac Towing alleging that his injury was a proximate result of
Mac Towing's negligence as well as the unseaworthiness of the vessel
upon which he was working. Dempsey previously had filed an action
against his prior employer, Lone Star Towing, relating to his previous
back injury under the Jones Act, and the two cases were consolidated for
purposes of trial only. 15s
At the close of Dempsey's case, Mac Towing moved for a directed verdict on both the negligence and unseaworthiness cases. Mac Towing renewed the motions at the close of its case, and the district court granted a
directed verdict on Dempsey's unseaworthiness claim against Mac Tow146. Id. at 1562.
147. Id.
148. Id.
149. Id. at 1562-63.
150., Id.
151. 876 F.2d 1538 (11th Cir. 1989).
152. Pub. L. No. 97-389, § 503(a), 96 Stat. 1955 (1982) (codified as amended at 46
U.S.C.A. § 688 (1975 & West Supp. 1990)).
153. 876 F.2d at 1539-40.
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ing, but submitted the claims of Jones Act negligence against both Mac
Towing and Lone Star Towing to the jury. The jury found Mac Towing
liable for negligence and awarded Dempsey $300,000 in damages. They
also found Lone Star Towing liable for negligence but did not award
Dempsey any damages.154 "The district court found the verdict as to
Lone Star irreconcilable, and resubmitted the verdict against Lone Star
for reconsideration." 1 5 The jury subsequently found Lone Star Towing
not liable to Dempsey under the Jones Act156
On appeal, Mac Towing first complained that Dempsey had been
granted a continuance to obtain an economist to establish the present
value of his claim for lost future wages. The court of appeals found that
the district court's decision to grant Dempsey a continuance under the
circumstances, including the fact that the court had granted three previous continuances to Mac Towing, was not an abuse of discretion."' The
court also rejected Mac Towing's argument that a mistrial should have
been declared when a witness read a written statement including an assertion that Mac Towing knew about the unsafe condition on the barge
and did nothing about it.1" 8 The court of appeals also rejected certain
challenges to jury instructions, finding that those charges, when considered as a whole, adequately advised the jury on the issues of negligence
and contributory negligence. 15'
Mac Towing then challenged the jury verdict by arguing that there was
insufficient evidence presented on the issue of its negligence to justify any
finding of liability. The court of appeals noted that because seamen are
subject to rigorous discipline while at sea and must accept, without criticism, working conditions on orders from superior officers, admiralty law
assigns a heavy responsibility for the safety of a seaman to the owner of
the ship.'10 Moreover, owners are held to a high degree of care in providing a safe work environment."' In light of these general principles, the
Eleventh Circuit stressed that the courts have allowed a seaman to recover on a Jones Act claim with a lower showing of proximate cause than
would be required in a nonadmiralty case. Applying these principles,
the court observed that in order to find that Mac Towing was negligent in
its duty to provide a safe working environment for Dempsey, the jury had
154. Id. at 1540.
155. Id.

156. Id.
157. Id. at 1541.
158. Id.
159. Id. at 1542.

160. Id.
161. Id. (citing Spinks v. Chevron Oil Co., 507 F.2d 216 (5th Cir. 1975)).
162. Id. (citing Spinks, 507 F.2d at 216).
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to find some evidence that the condition on the deck of the relevant barge
was unsafe, that the company knew or should have known of the danger,
and that it did nothing about the danger. 6 "
In an attempt to avoid liability under these general principles, Mac
Towing first argued that the presence of white grain on the deck of the
barge, even if it resulted in a slippery surface, was not necessarily evidence of an unsafe working condition. As to the conditions of the deck,
Mac Towing asserted that a seaman is not entitled to a slip-free deck, but
only to a deck that is not unreasonably slippery given the work he is expected to perform. The Eleventh Circuit noted that the determination of
whether a deck is "unreasonably slippery" is a question of fact for the
jury to determine in light of all the evidence presented.'" After reviewing
the evidence, the court of appeals determined "that there was substantial
evidence in the record to support the elements of Dempsey's negligence
claim."161 In other words, there was evidence that the barge deck surface
was unreasonably slippery in light of Dempsey's assigned task, that appellant knew or should have known that such a condition likely existed at
the relevant time, and that appellant did not warn Dempsey of the danger or suggest ways to avoid it.' 66
Mac Towing then argued that the evidence at the trial established that
Dempsey contributed to his injury by failing to avoid a clearly obvious
condition by neglecting to inform his employer of previous back
problems, and challenged the jury's verdict by asserting that there was
insufficient evidence to support a finding that Dempsey was not contributorily negligent. The court of appeals again recognized that "[t]he standard for contributory negligence in admiralty must be assessed in light of
the heavy burden of care shipowners bear with regard to their crew generally." 6 7 Dempsey testified that he knew that grain residue on grain
barges sometimes made the surface slippery, but that he was still expected to go out and secure the barges. His testimony indicated that he
did not have extensive experience working on grain barges. "Further, he
testified that he did not see the grain on which he fell because he slipped
when he stepped backwards into a pile of the grain as he was trying to
remove slack from the cables." 16 The court of appeals established that
the jury could have determined from these facts that, under the circumstances, Dempsey was not contributorily negligent when he backed up
163.
164.

Id. at 1543.
Id.

165. Id.
166. Id. at 1543-44.
167. Id. at 1544 (citing Shipman v. Central Gulf Lines, Inc., 709 F.2d 383 (5th Cir.
1983)).
168. Id.
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into the grain that he had not previously observed."" In regard to the
issue of Dempsey's previous back injury, the court of appeals noted that
there was ample evidence presented at trial that Dempsey's prior back
injury was not a proximate cause of his 1983 injury.170 The court of appeals found that the jury could have determined, based on the evidence
presented, that Dempsey was not contributorily negligent in his actions
on the barge deck or in his decision to work regardless of his previous
171
back injury, and declined to disturb the jury verdict.
In Keefe v. Bahama CruiseLine, Inc.,1 7 plaintiff-appellee Rita Patricia
Keefe boarded the S/S Vera Cruz, a cruise ship owned by defendant-appellant Bahama Cruise Line, Inc. ("BCL"), embarking on a two day
"Cruise to Nowhere." During the early hours of June 4, 1984, while dancing at the ship's outdoor discotheque, Keefe slipped and fell on a wet spot
and sustained injuries. Though unable to straighten her back, she did not
report the incident or the slippery condition on the dance floor to any
member of the ship's crew, nor did she seek medical treatment while at
17
sea. 3
After her fall, Keefe retained an attorney who communicated with BCL
in an attempt to settle Ms. Keefe's claim for damages. The claims manager for BCL informed Ms. Keefe's attorney that Ms. Keefe had executed
a release of liability in favor of BCL and that the company had paid
Keefe's medical bills in full. When the attorney was unable to verify
whether his client had indeed signed a release or whether BCL had paid
any bills on her behalf, further correspondence ensued. At this time, the
claims manager for BCL informed counsel for Ms. Keefe that Ms. Keefe's
claim against BCL was barred by virtue of the contractual limitation contained in the passage contract ticket for the voyage, requiring that suits
against the carrier cruise ship would be maintainable only if brought
within one year of the date of injury. Ms. Keefe proceeded to file suit.
The district court determined that the carrier negligently maintained the
ship's dance floor and that the conduct of BCL's claims manager es17 4
topped BCL from asserting the contractual limitation as a defense.
On appeal, the Eleventh Circuit first noted that the substantive law
applicable to this action was general maritime law.175 The court of appeals began its analysis by consulting Kermarec v. Compagnie Generale
169. Id. at 1545.
170. Id. at 1544-45.
171. Id.
172. 867 F.2d 1318 (11th Cir. 1989).
173. Id. at 1320.
174. Id.

175. Id.
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Transatlantique,7 6 in which the Supreme Court, expounding on maritime law, held "that the owner of a ship in navigable water owes to all
who are on board for purposes not inimical to his legitimate interests the
duty of exercising reasonable care under the circumstances of such
case."177 The court of appeals noted, however, that "Kermarec left open
the question whether the shipowner's duty of reasonable care in all the
circumstances-instead of a more exacting standard-would be applicable in passenger cases .... ,,78 The court observed, however, that the
former Fifth Circuit Court of Appeals, citing Gibboney v. Wright,1 79
found that passengers also fell within the shipowner's duty of reasonable
care. Next, the court cited the Second Circuit Court of Appeals decision
in Rainey v. Paquet Cruises, Inc., 180 finding the facts of Rainey practically indistinguishable from either the present case or the more recent
Second Circuit opinion in Monteleone v. Bahama Cruise Line, Inc.1 81
Based on these authorities, the Eleventh Circuit held
that the benchmark against which a shipowner's behavior must be measured is ordinary reasonable care under the circumstances, a standard
which requires, as a prerequisite to imposing liability, that the carrier
had actual or constructive notice of the risk-creating condition, at least
where . . . the menace is one commonly encountered on land and not
clearly linked to nautical adventure.151
Under this standard, the court noted that BCL's liability hinged on
1 83
whether it knew or should have known about the treacherous wet spot.
The Eleventh Circuit determined that the trial court had only found that
a wet spot existed and that Keefe slipped on it without making any findings concerning what notice, if any, BCL might have had of the condition.1 84 Accordingly, the court of appeals found that the proper course
was to remand for additional fact finding by the district court.' 85
In regard to the estoppel issue, the court of appeals found that the record supported the district court's factual findings that there had been
false statements that created an estoppel.180 The court found, however,
that BCL had raised important questions about the duration of any es176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.

358 U.S. 625 (1959).
867 F.2d at 1321 (quoting Kermarec, 358 U.S. at 625).
Id.
517 F.2d 1054 (5th Cir. 1975).
709 F.2d 169 (2d Cir. 1983).
838 F.2d 63 (2d Cir. 1988).
867 F.2d at 1322.
Id.
Id. at 1322-23.
Id. at 1323.
Id. at 1324.
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toppel and plaintiff's obligation to timely file once the circumstances inducing delay had been discovered. 87 The court agreed with BCL "that a
defendant, as a result of conduct causing the plaintiff to delay filing suit,
should not be permanently estopped from raising a limitation period as a
defense.'" 8 The court stated, however, that it believed "that the period
within which the plaintiff must file following discovery of the defendant's
wrongdoing can, in a proper case, be greater than the portion of the time
for filing suit which remained as of the date on which the conduct occurred which gave rise to the estoppel." 169 The Eleventh Circuit indicated
that it believed plaintiff should be afforded a reasonable time after discovery in which to bring an action, thus establishing a flexible standard
consistent with equitable principles.190
While stating its view of the proper standard, the court noted that it
was "not called upon in this case to decide whether an estoppel must
continue beyond the cessation of the circumstances which created it until
the unused portion of the limitation period expires," without expressing
an opinion on that point.1 1 Rather, the court simply held "that estoppel
is not lost to the plaintiff who, after discovering a delay-inducing deception, filed suit after the remaining unexpired limitation period had run,
provided the plaintiff shows that the action was brought within a reasonable time." 182
The court observed that:
Reasonableness, of course, is a function of the facts and circumstances of
the case. Naturally, the unused portion of a limitation period constitutes
a significant circumstance to be evaluated in assessing the plaintiffs
punctuality. But it does not ... impose a limit on the length of time
which may be deemed reasonable.1 8

The court went on to conclude that the inquiry regarding whether an action was filed within a reasonable time after plaintiff removed the veil of
defendant's deception is essentially a factual one and remanded the case
to the district court for further fact finding in this area."4
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