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I. THE CREATION OF THE RESOLUTION TRUST CORPORATION

Section 501(a) of the Financial Institutions Reform, Recovery, and En-
forcement Act of 19891 ("FIRREA") amended the Federal Home Loan
Bank Act 2 by adding section 21A thereto.3 Congress enacted FIRREA to
restructure the regulatory framework governing the operation of federally
insured depository institutions, primarily thrifts, and to provide for the
dissolution and liquidation of insolvent thrifts and the disposition of as-
sets. Throughout this Article, "section 21A" will refer to section 21A of
the Federal Home Loan Bank Act as enacted by section 501(a) of
FIRREA.

* Partner in the firm of Parker, Johnson, Cook & Dunlevie, Atlanta, Georgia. University

of Georgia (B.B.A., 1971); Walter F. George School of Law, Mercer University (J.D., 1975).
Member, Mercer Law Review (1974-1975). Member, State Bars of Georgia and Florida.

** Associate in the firm of Parker, Johnson, Cook & Dunlevie, Atlanta, Georgia. North
Texas State University (B.B.A., 1984); University of Houston Law Center (J.D., 1987).
Member, State Bar of Georgia.

*** Associate in the firm of Parker, Johnson, Cook & Dunlevie, Atlanta, Georgia. Univer-
sity of Delaware (B.A., 1985); Walter F. George School of Law, Mercer University (J.D., cum
laude, 1989). Member, Mercer Law Review (1987-1989). Member, State Bar of Georgia.

1. Pub. L. No. 101-73, § 501(a), 103 Stat. 183 (enacting 12 U.S.C.A. § 1441a (West Supp.
1990)) [hereinafter FIRREA].

2. Ch. 522, 47 Stat. 725 (1932) (codified as amended at 12 U.S.C.A. §§ 1421-1449 (1989 &
West Supp. 1990)) [hereinafter FHLBA].

3. FHLBA § 21A (codified as amended at 12 U.S.C. § 1441a (West Supp. 1990)). All
subsequent references to § 21A will be cited only to the FHLBA without parenthetical indi-
cation of codification.

1157



MERCER LAW REVIEW

FIRREA created the Resolution Trust Corporation (the "RTC") pri-
marily to manage and resolve all cases involving depository institutions
that were placed into conservatorship or receivership at any time begin-
ning on January 1, 1989, and ending in August 1992, and to liquidate the
Federal Asset Disposition Association.4 FIRREA requires that the opera-
tions of the RTC must be conducted in a manner that (1) maximizes the
net present value return from the sale of the institutions or its assets, (2)
minimizes the impact of the sale on the local real estate markets, (3) uses
funds made available to it efficiently, (4) minimizes loss, (5) maximizes
the preservation of the availability and affordability of residential prop-
erty for lower income individuals, and (6) minimizes any loss realized in
the resolution of cases.'

The Federal Deposit Insurance Corporation (the "FDIC") exclusively
manages the RTC;6 however, the Oversight Board (the "Board"), also cre-
ated by FIRREA, is responsible for overseeing the operations and man-
agement of the RTC and is accountable for the actions of the RTC. The
Board consists of the Secretary of the Treasury, Nicholas Brady; Chair-
man of the Board of Governors of the Federal Reserve System, Allan
Greenspan; the Secretary of Housing and Urban Development, Jack
Kemp; and two independent members who have not yet been appointed
by the President of the United States.8

The Board's duties are to develop and establish strategies and goals for
the RTC, to review the performance of the RTC, and to authorize the use
of funds designated for the RTC in connection with procedures for case
resolution, management and disposition of assets, utilization of private
contractors, obtaining overall financial goals, and reviewing, analyzing,
and restructuring all insolvent institution cases previously resolved by the
Federal Savings and Loan Insurance Corporation (the "FSLIC")., Al-
though at present these procedures have not been promulgated, except
for certain ethical guidelines, publication of operating guidelines and pro-
cedures for the RTC is expected as early as March 30, 1990. In the in-
terim, the RTC is expected to operate in accordance with existing FDIC
procedures.10

The RTC has the authority, without prior review or approval of the
Board, to make determinations and to take actions as it deems appropri-

4. Strategic Plan for the Resolution Trust Corporation, 54 Fed. Reg. 46,574 (Nov. 3,
1989) [hereinafter Strategic Plan].

5. FHLBA § 21A(b)(3)(C).
6. Id. § 21A(b)(1)(C).
7. Id. §§ 21A(a)(2), (a)(8)(A)-(B),(b)(3).
8. Id. § 21A(a)(3)(A).
9. Id. § 21A(a)(6).

10. Id. § 21A(a)(7).
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ate with respect to asset liquidations and the day to day operations of the
RTC. 1 FIRREA further provides that the RTC may acquire, hold, lease,
mortgage, maintain, or dispose of real and personal property at private or
public sales, and otherwise exercise all usual incidents of ownership.12 Ad-
ditionally, the RTC has the authority to make loans to eligible
purchasers."8

As of January 1990, the RTC has seized more than 300 savings and
loan associations holding over $100 billion in assets, including apart-
ments, houses, vacant real estate, and shopping centers. The RTC is ex-
pected to receive additional insolvent institutions over the next several
years with assets totaling more than $300 billion. Conceivably, the RTC
will be the largest real estate liquidator in the United States.

This Article is devoted to a discussion of the disposition by the RTC of
the real property assets falling within its jurisdiction.

II. REAL PROPERTY DISPOSITION BY THE RTC

A. In General

Under FIRREA's authority, the RTC has established the Real Estate
Asset Division to assist and advise the RTC with respect to the sale and
disposition of the real property assets within its jurisdiction."' The Dep-
uty Director of this division in the Atlanta Regional Office is A.J. Felton.

Although FIRREA promulgated some rules and policies with respect to
real property assets located in "distressed areas" and with respect to "eli-
gible residential properties," the specific guidelines, policies, and proce-
dures governing the disposition of the real property assets held by the
RTC have not yet been promulgated. It is anticipated that the sale of real
property assets by the RTC will function similar to the disposition of real
property assets by the private sector. Actually, FIRREA specifically pro-
vides for the use of the private sector in implementing its procedures for
disposition of its assets.18

At present, approximately $100 billion dollars in real property is owned
by the RTC. It is estimated that forty percent of this property is raw
land; other projections indicate that twenty to fifty percent of this prop-
erty is not presently marketable in its current state. In any event, the
sheer number of RTC assets to be disposed will require that RTC rely
heavily on private sector contractors, namely individuals or organizations

11. Id. § 21A(b)(10)(A)-(N).
12. Id. § 21A(b)(10)(E).
13. Id. § 21A(b)(10)(K).
14. Id. § 21A(b)(12)(F).
15. Id. § 21A(b)(11)(A)(ii).
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from the private sector performing services for the RTC, such as real es-
tate and loan portfolio management, property management, auction mar-
keting, and brokerage services."' While the RTC will be monitoring the
contractors, in most cases, it will be the contractors who will be managing
the assets and negotiating the disposition of RTC's assets.1 7 The RTC will
select contractors after a thorough screening process, including an ethics
and conflict of interest inquiry under strict, recently promulgated ethical
standards. Furthermore, FIRREA requires the RTC to establish an out-
reach program to insure that women and minorities are given ample op-
portunity to contract with the RTC on matters relating to property man-
agement, legal services, and asset management.18

Policies promulgated by the FDIC indicate that the RTC will make all
efforts to dispose of its real property assets as expeditiously as possible
and after thorough marketing efforts. Actually, guidelines provide that
the RTC must not defer the marketing of properties, subject to the first
refusal rights of qualified purchasers, which will be addressed later in this
Article. 19 The FDIC recognizes that holding these properties off the mar-
ket for an extended length of time will not serve the interest of the local
community or the taxpayers.20 The predominant view is that any uncer-
tainty relating to the disposition of these properties could depress local
property values more than the sale of such property would." Also, hold-
ing rental housing off the market could increase rents and place renters at
a disadvantage.2 Furthermore, properties held off the market will in
some cases deteriorate and lose value, thus raising the cost to RTC and
ultimately to the taxpayers. The RTC will not attempt to "out guess" the
market by speculating on future developments.3

FDIC policies also make clear that prospective purchasers of the RTC's
real property assets should not expect "fire sale" or "liquidation" prices.
Actually, FIRREA specifically provides that properties located in "dis-
tressed areas" must be sold for an amount not less than ninety-five per-
cent of market value.2 This rule may be applied to the sale of all real
property assets regardless of location; however, unofficial indications are
that properties not located in distressed areas will be sold at no less than
eighty percent of market value.

16. Strategic Plan, 54 Fed. Reg. at 46,577.
17. Id.
18. FHLBA § 21A(a)(14)(B)(ix)-(x).
19. Strategic Plan, 54 Fed. Reg. at 46,578.
20. Id.
21. Id.
22. Id.
23. Id.
24. FHLBA § 21A(b)(12)(E)(i).
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In an effort to avoid wasting time and the limited resources of the
RTC, guidelines will be promulgated to evaluate a potential purchaser's
ability to perform; for example, consideration will be given to the pro-
spective purchaser's financial wherewithal. Further, current FDIC policy
prohibits the sale of property to an employee or affiliate of the RTC or
FDIC. A contractor, or its affiliates, is prohibited from purchasing prop-
erty with which the contractor has been associated in its capacity as a
representative of the RTC.

In order for the RTC to be successful in liquidating its real property
assets, they must keep market participants and other prospective buyers
fully informed of what properties are available for sale. The FDIC has
stated that

[u]ncertainty increases the risk of investing in real estate and thereby
depresses [sic] real estate values. The "overhang" of RTC properties in
local real estate markets increases uncertainty and depresses real estate
values for two reasons: (1) Market participants do not know the RTC's
plans for these properties, and (2) even if the plans are known, the re-
sulting market effects are uncertain."

As a means of dealing with this problem, the Real Estate Asset Division
published four catalogues itemizing the properties in RTC's inventory
that are available for sale and may be ordered from the RTC by calling 1-
800-431-0600. One volume catalogues commercial properties and is availa-
ble at a cost of. ten dollars; a second volume catalogues raw land and is
also available at a cost of ten dollars. Third and fourth volumes catalogue
single family residential property and multifamily residential property,
respectively, and each is available at a cost of fifteen dollars. These cata-
logues list properties included in the RTC's inventory as of September 30,
1989, and represent about $15 billion of the approximately $100 billion in
real estate held by the RTC. Thus, the catalogues published by the Real
Estate Asset Division are already incomplete. FIRREA requires the pub-
lication of updated volumes semi-annually.2 6 Subsequent publications are
expected to catalogue properties in the RTC's inventory as of March
1990, and will be available at the end of June.

The current catalogues list approximately 30,000 properties; the up-
dated catalogues are expected to list over 60,000 properties. The proper-
ties listed in the catalogues are categorized by state and provide certain
basic information, including the address of the property, square footage,
the construction, specifically brick or frame, number of rooms, condition
of premises, and the asking price. The current catalogues also identify
properties with natural, cultural, recreational, or scientific values of spe-

25. Strategic Plan, 54 Fed. Reg. at 46,578.
26. FHLBA § 21A(b)(13).
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cific significance. These catalogues may soon be available on computer
disks.

It is anticipated that an electronic bulletin board will be created to
monitor the availability of the RTC's real property assets. In addition, a
publication called The Resolution Trust Report is published every other
week by Dorset Group, Inc., and National Thrift and Mortgage News,
located at 225 W. 34th Street, Suite 918, New York, New York 10122.
The cost of this publication is $398 per year. The Resolution Trust Re-
port focuses on how the RTC does business, who is buying assets from
the RTC, and what real property assets are available for sale from the
RTC. Furthermore, this publication analyzes the effect the RTC has on
local businesses and communities.

When purchasing real property assets from the RTC, a prospective
buyer should anticipate paying a deposit or down-payment of no less than
five percent of the purchase price. Closings will occur no later than thirty
to sixty days after approval of the sales contract by the RTC. At closing,
the RTC will deliver a limited warranty deed or a quitclaim deed to the
purchaser. Furthermore, in Georgia, the RTC is exempt from the pay-
ment of county ad valorem taxes,2 7 real estate transfer taxes,28 and intan-
gible recording taxes.29

B. Sales of Real Property Assets Located in Distressed Areas

The RTC has become a substantial holder of real estate in many local
real estate markets besieged by economic problems and falling real estate
values. If unchecked, the RTC, by disposing of its assets in these areas,
could cause havoc with local real estate markets. In anticipation of this
problem, FIRREA calls for the implementation of special asset disposi-
tion procedures to protect against the "dumping" of assets in distressed
areas while not restricting the flexibility of the RTC to make prudent
business decisions.8 0

As defined by FIRREA, the term "distressed area" denotes a geograph-
ical area identified by the RTC as having a "depressed real estate mar-
ket."'3 1 At present, the RTC has designated Texas, Colorado, Louisiana,
New Mexico, Oklahoma, and Arkansas as distressed areas.82 The RTC is
prohibited from selling real properties located in these areas without ob-
taining at least the "minimum disposition price. '88 The term "minimum

27. O.C.G.A. § 48-5-4 (1982).
28. Id. § 48-6-2(a)(3).
29. Id. § 48-6-60.
30. FHLBA § 21A(b)(12)(D).
31. Id. § 21A(b)(12)(E)(iii).
32. Id.
33, Id. § 21A(b)(12)(E)(i).
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disposition price," as defined in FIRREA, means ninety-five percent of
the "market value" as established by the RTC.' "Market value" means
the most probable price that a property should bring in a competitive and
open market if (1) all conditions requisite to a fair sale are present, (2)
the purchaser and seller are acting prudently and are knowledgeable, and
(3) the price is not affected by any undue stimulus.8 5 FIRREA also pro-
vides that the RTC may sell these properties for less than ninety-five per-
cent of market value if RTC determines that the sale would not adversely
affect its overall objectives." In the event the RTC is willing to waive the
ninety-five percent requirement, it must do so in writing before the clos-
ing. At present, the RTC is working to develop special marketing proce-
dures for selling its real property assets located in distressed areas.

C. Disposition of Eligible Residential Property

Affordable Housing. One of FIRREA's mandates is to maximize the
availability and affordability of residential real property for very low in-
come families, lower income families, and moderate income families.87 For
purposes of FIRREA, the term "very low income families" means families
or individuals whose incomes do not exceed fifty percent of the median
income of the families or individuals residing in the area where the resi-
dential real property is located;88 the term "lower income families" means
families and individuals whose incomes do not exceed eighty percent of
the median income of the families or individuals residing in the area
where the residential real property is located.3 The composition of these
groups is determined by the Secretary of Housing and Urban Develop-
ment, as adjusted for family size.40 The term "moderate income families"
is not defined in FIRREA.

FIRREA contains provisions that are designed to accomplish the goal
of preserving lower income housing. Special rules are set forth in FIR-
REA that deal with the sale of eligible residential property, such as a
special right of first refusal for qualified purchasers of certain eligible sin-
gle family properties and multifamily properties.'" In implementing its
mandate to preserve lower income housing, the RTC has the difficult task

34. Id.
35. Id. § 21A(b)(12)(E)(iv).
36. Id. §§ 21A(b)(12)(D)(ii), (b)(12)(E)(i).
37. Id. § 21A(b)(3)(C)(v).
38. Id. § 21A(c)(9)(P).
39. Id. § 21A(c)(9)(G).
40. Id. § 21A(c)(9)(P)&(G).
41. Id. § 21A(c).
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of balancing the need for lower income housing versus the need to maxi-
mize the recovery on the real property asset.

Determining Market Value of the Property. As a prerequisite to
offering the eligible residential property for sale, FIRREA directs the
RTC to determine the market value for each eligible residential prop-
erty.42 FIRREA defines eligible residential property as being either "eligi-
ble single family property or eligible multifamily housing properties." 3

"Eligible single family property" is defined as a one family residence, in-
cluding a manufactured home, to which the RTC has acquired title and
that has an appraised value that does not exceed the dollar amount set
forth in 12 U.S.C. § 1709(b)(2)." "Eligible multifamily housing property"
is defined as properties consisting of more than four dwelling units to
which the RTC has acquired title and that has an appraised value that
does not exceed the dollar amounts set forth in 12 U.S.C. §
1715(d)(3)(ii).5

The RTC is required to sell the eligible single family property and the
eligible multifamily housing property at "net realizable market value."'
The term "net realizable market value" is defined in FIRREA as a price
below market value that takes into account any reduction in holding
costs resulting from the expedited sale of a property and avoidance of
fees to broker or other individuals involved in the sale of the real prop-
erty owned by the RTC.47 The RTC has the discretion to agree to sell an
eligible single family property to a lower income family, and presumably a
very low income family, at a price below net realizable market value if it
is necessary to facilitate an expedited sale of the property.' Likewise, the
RTC may agree to sell eligible residential property to a public agency or
nonprofit organization at a price below 'net realizable market value if nec-
essary to facilitate and expedite the sale of the property and to enable
such agencies/organizations to comply with lower income occupancy
requirements."

When selling multifamily properties, the RTC will undoubtedly be put
in the position of having to choose between substantially similar compet-
ing offers from low to moderate income households. In such cases, the

42. Id. § 21A(b)(11)(E)(i).
43. Id. § 21A(c)(9)(E).
44. Id. § 21A(c)(9)(F).
45. Id. § 21A(c)(9)(D).
46. Id. § 21A(c)(9)(H).
47. Id.
48. Id. § 21A(c)(6). Although a literal reading of this provision would appear to benefit

only lower income families, this author's opinion is that the provision was intended to bene-
fit very low income families as well as lower income families.

49. Id.

[Vol. 411164
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RTC is directed to give preference to offers that reserve the highest per-
centage of dwelling units for occupancy of purchase by very low income
families or lower income families and that retain affordability for the
longest term."' It is anticipated that the RTC will be developing guide-
lines to implement this directive for both multifamily properties and sin-
gle family properties and to clarify any ambiguities in these provisions.

Clearinghouses. FIRREA authorizes state housing finance agencies,
federal housing finance boards, and certain national nonprofit organiza-
tions to act as clearinghouses in order to disseminate information about
the RTC's eligible residential property.51 FIRREA requires that within a
reasonable time after the RTC obtains title to an eligible residential
property, written notice must be given by the RTC to the clearinghouse
identifying the availability of the eligible residential property for sale.'
The notice must contain basic information regarding the property such as
location, condition, and estimated fair market value of the property."
Every clearinghouse is responsible for disseminating this information to
other public agencies, nonprofit organizations, qualifying multifamily pur-
chasers, and qualifying households upon request." FIRREA defines the
term "qualifying household" as a household that intends to occupy the
eligible single family property as a principal residence and whose adjusted
income does not exceed 115 percent of the median income for the area as
determined by the Secretary of Housing and Urban Development with
adjustments made for family size.55 The RTC is required to allow these
prospective purchasers reasonable access to these eligible single family
properties for inspection.""

Special Rules Governing the Sale of Eligible Single Family
Properties. For three months after the date on which the RTC makes
an eligible single family property available for sale, the RTC must offer
such property for sale to qualifying households and to public agencies or
to nonprofit organizations provided that such public agencies or nonprofit
organizations agree to make the eligible single family property available
for occupancy or purchase by lower income families, and presumably very
low income families, and to maintain its affordability for such groups for
the remaining useful life of the property. The foregoing restrictions

50. Strategic Plan, 54 Fed. Reg. at 46,579-80.
51. FHLBA §§ 21A(c)(9)(B)(i)-(iii), 21A(c)(2), 21A(c)(3).
52. Id. §§ 21A(c)(2)(A), 21A(c)(3)(A).
53. Id.
54. Id.
55. Id. § 21A(c)(9)(K).
56. Id. § 21A(c)(2)(A).
57. Id. § 21A(c)(2)(B).
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must be recorded in the deed or other legal instrument conveying title to
the eligible single family property if such property is sold to an agency or
organization." If the property is sold to a qualifying household, no deed
restriction is required." If, after the expiration of the three month period
referred to above, no member of a qualifying household, public agency, or
nonprofit organization has made a bona fide offer to purchase the prop-
erty, the RTC may sell the property to any purchaser. 0

Special Rules Governing the Sale of Eligible Multifamily
Housing Properties. For ninety days following either (a) the notice to
the clearinghouses regarding the availability for sale of the eligible multi-
family housing property, or (b) the determination by the RTC that a
property is available for sale, whichever occurs first, a qualifying multi-
family purchaser can give written notice to the RTC of its bona fide or
serious interest in an eligible multifamily housing property. 1 This notice
must be in a form specified by the RTC.2 After determining that a prop-
erty is ready for sale, the RTC must provide written notice to any quali-
fying multifamily purchaser who has notified the RTC of its bona fide or
serious interest in the eligible multifamily housing property." This notice
must specify the minimum terms and conditions for the sale of the eligi-
ble multifamily housing property." A qualifying multifamily purchaser
who receives notice from the RTC regarding the availability of a property
for sale has forty-five days from the date the notice is received to make a
bona fide offer to purchase the property." The RTC is required by stat-
ute to accept an offer that complies with the terms and conditions estab-
lished by the RTC.60 A "qualifying multifamily purchaser" is defined by
FIRREA as "(i) a public agency, (ii) nonprofit organization, or (iii) a for-
profit entity which makes a commitment for itself or any related entity to
satisfy the lower income occupancy requirements" for any eligible multi-
family housing property for which an offer to purchase is made during
this ninety day period. 7

Regulations promulgated in connection with sale of the eligible multi-
family housing property require that not less than thirty-five percent of
"all dwelling units purchased" by a qualifying multifamily purchaser shall

58. Id.
59. Id.
60. Id.
61. Id. § 21A(c)(2)(A)-(B).
62. id.
63. Id. § 21A(c)(3)(C).
64. Id.
65. Id. § 21A(c)(3)(D).
66. Id.
67. Id. § 21A(c)(9)(L).
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be made available for occupancy by and maintained as affordable for
lower income families during the remaining useful life of the properties."
Further, not less than twenty percent "of all units" must be made availa-
ble for occupancy by and maintained as affordable for very low income
families during the remaining useful life of the property." Unfortunately,
in promulgating these percentage requirements, FIRREA is ambiguous
and unclear regarding whether twenty percent of the thirty-five percent
must be available for occupancy by very low income families, thus leaving
fifteen percent of all eligible multifamily property available for occupancy
by lower income families, or whether FIRREA requires a total of fifty-five
percent of all eligible multifamily property to be available for occupancy
by very low income families and lower income families, in the amounts of
twenty percent and thirty-five percent, respectively. It is anticipated that
future regulations promulgated by the RTC will clarify this ambiguity in
interpretation. In any event, if a single entity purchases more than one
eligible property as part of the same negotiation, the thirty-five percent
and twenty percent requirements apply to the aggregate of the properties
purchased.70 FIRREA requires that the deed or other instrument convey-
ing title from the RTC contain these restrictions."

The Secretary of Housing and Urban Development or the state housing
finance agency for the state in which the property is located may tempo-
rarily reduce the lower income occupancy requirements of eligible single
family or multifamily properties.7 These requirements may be reduced if
the Secretary of Housing and Urban Development or other state housing
finance agency determines that an owner's compliance with such require-
ments is "no longer financially feasible."' "1 If the occupancy requirements
are reduced, the owner of the eligible multifamily housing property must
nevertheless make a good faith effort to meet the thirty-five percent and
twenty percent occupancy requirements described above. 74 The Secretary
of Housing and Urban Development or other state housing finance agency
must review the occupancy requirements annually to determine "whether
financial infeasibility continues to exist.""

After expiration of the ninety day period following the notice to the
clearinghouses of the availability of the property or upon the RTC's de-

68. Id. § 21A(c)(3)(E).
69. Id.
70. Id.
71. Id.
72. Id. § 21A(c)(3)(G)(ii).
73. Id.
74. Id.
75. Id.
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termination that the property is ready for sale, whichever occurs first,76 if
no qualifying multifamily purchaser has expressed interest in the prop-
erty, the RTC may offer to sell the property individually or in combina-
tion with other properties to any purchaser.7 The RTC cannot sell in
combination with other properties any property which a qualifying multi-
family purchaser has expressed serious interest in purchasing individu-
ally.78 If a qualifying multifamily purchaser fails to make a bona fide offer
to the RTC within forty-five days following notice to the prospective pur-
chaser from the RTC,79 the RTC may sell the property individually or in
combination with other properties to any purchaser."

Once a qualifying multifamily purchaser acquires a property, he may
not terminate any occupancy of the property for the purpose of comply-
ing with the very low or lower income occupancy requirements of FIR-
REA." The purchaser will be in compliance with FIRREA if each newly
vacant dwelling unit is reserved for very low or lower income occupancy
until the very low or lower income occupancy requirement is met.8

Rent. Rents charged for dwelling units reserved for very low income
families mist not exceed thirty percent of the adjusted income of a fam-
ily whose income equals fifty percent of the median income for the area,
as determined by the Secretary of Housing and Urban Development, with
adjustments made for family size." Rents charged for dwelling units re-
served for lower income families other than very low income families
must not exceed thirty percent of the adjusted income of a family whose
income equals sixty-five percent of the median income for the area, as
determined by the Secretary for Housing and Urban Development, with
adjustments made for family size.' These rental restrictions apply to eli-
gible single-family properties and to eligible multifamily housing
properties.88

Third Party Rights. The very low and lower income occupancy re-
quirements described in FIRREA are judicially enforceable by affected
very low and lower income families, state housing finance agencies, and
any agency, corporation, or authority of the United States government

76. Id. § 21A(c)(3)(B).
77. Id. § 21A(c)(3)(F)(i).
78. Id. § 21A(c)(3)(F)(ii).
79. Id. § 21A(c)(3)(D).
80. Id. § 21A(c)(3)(F)(iii).
81. Id. § 21A(c)(3)(G)(i).
82. Id.
83. Id. § 21A(c)(4)(A).
84. Id.
85. Id. § 21A(c)(4)(B).
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against purchasers, or other successors, of eligible properties." Those par-
ties are entitled to reasonable attorney fees upon prevailing in any such
judicial action.8 A clearinghouse, on the other hand, is not subject to suit
for its failure to comply with the requirements promulgated by FIR-
REA." Further, failure by the RTC to comply with rules promulgated
regarding the disposition of eligible residential properties cannot "be used
by any person to attack or defeat any title to property" once the property
has been sold by the RTC."

III. PURCHASE MONEY FINANCING BY THE RTC

A. Financing by the RTC

Although cash is clearly preferred, FIRREA provides that the RTC
may grant a purchase money loan for all or a portion of the purchase
price of a real property asset at market interest rates to a purchaser of
eligible residential property attempting to acquire RTC assets.9 The
RTC will only provide a loan below market interest rates to the extent
necessary to facilitate and expedite the sale of eligible residential prop-
erty and only when necessary to complete transactions that maximize the
present value return to the RTC.9 If it is determined that lower interest
rates are necessary to facilitate and expedite the sale, such interest rates
will only be given to permit a very low or lower income family, nonprofit
agency, or public agency to purchase eligible property provided that each
complies with the occupancy requirements discussed above." Loans from
the RTC will be secured by either a first or a second priority mortgage on
the property.93 In general, the RTC does not want to compete, or to give
the appearance of competing, with the local financial community. Unless
the RTC is directed otherwise by the Board, it will offer financing only as
a marketing tool. Thus, if a private sector lender is unwilling to finance a
proposed purchase on terms favorable to the purchaser, then the RTC
will consider such financing by it to be a subsidy that should be recouped
through a higher purchase price.

In determining whether to provide purchase money financing, the
creditworthiness of the prospective borrower will be considered. Thus, the
prospective borrower should expect the RTC to request financial state-

86. Id. § 21A(c)(11)(B).
87. Id.
88. Id. § 21A(c)(11)(C).
89. Id. § 21A(c)(11)(A).
90. Id. § 21A(c)(6)(A)(ii).
91. Id.
92. Id.
93. Id.

19901. 1169



MERCER LAW REVIEW

ments and proof of a good credit history. Although the RTC is authorized
by FIRREA to provide 100 percent financing, it is expected that the RTC
will not provide 100 percent financing; rather, a down payment of fifteen
to thirty-five percent of the purchase price will be required when financ-
ing commercial property; whereas five to thirty percent of the purchase
price will be required when financing residential property. The loan, as
indicated above, will be at market rates and may require a balloon pay-
ment after a three to five year term.

B. Other Financing Assistance

FIRREA has enacted provisions to help facilitate the assistance of
other governmental agencies such as the Office of Housing and Urban De-
velopment ("HUD") and Farmers Home Administration ("FMHA") to
expedite the processing of applications for an eligible purchaser.9 The
secretaries of HUD and FMHA are required to take such actions as nec-
essary to expedite the application process under these financial assistance
programs.'

IV. ETHICAL STANDARDS

The Board and the RTC promulgated a joint final rule providing cer-
tain ethical standards of conduct for its contractors, effective as of Febru-
ary 5, 1990." These rules establish minimum qualifications, ethical stan-
dards of conduct, and restrictions on the use of confidential information
relating to contractors who seek to contract with the RTC for the pur-
poses of providing services to the RTC and conflict of interest
prohibitions .

7

The ethical standards require that an individual or organization which
performs any function or services on behalf of the RTC must meet mini-
mum standards of competence, experience, integrity, and fitness.'8 Con-
sistent with these requirements, the ethical standards intend to assure
fair competition in the award of contracts by minimizing the use of im-
proper influence or personal relationships and preventing personal gain
from the improper use of confidential information obtained by a
contractor."

94. Id. § 21A(c)(6)(B)&(C).
95. Id.
96. Qualification of ethical standards of conduct for, and restrictions on the use of confi-

dential information by independent contractors, 55 Fed. Reg. 5346-56 (1990) (to be codified
at 12 C.F.R. §§ 1506, 1606).

97. Id.
98. Id. at 5350 (to be codified at 12 C.F.R. §§ 1506.1(b), 1606.1(b)).
99. Id.
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In authorizing the RTC to use the private sector in carrying out its
responsibilities, FIRREA requires that the Board implement regulations
to meet the standards set forth above. FIRREA prohibits certain classes
of individuals, namely "bad boys," from contracting with the RTC.'00 In-
dividuals or entities are prohibited from contracting with the RTC if such
individuals or entities have been convicted of a felony, removed from an
insured depository institution pursuant to any financial enforcement ac-
tion by the federal banking agency, demonstrated a pattern or practice of
defalcation regarding obligations to insure depository institutions, or have
caused a substantial loss to the federal insurance fund."' The Board has
defined "substantial" as meaning any action that resulted in a loss to the
insurance fund of greater than $50,000.102 Further, in certain situations,
even though the contractor is not statutorily barred from working with
the RTC, the RTC may determine that the contractor does not meet the
minimum standards of fitness and integrity.' 3 Upon determination that a
contractor does not meet the minimum standard of ethics, the RTC
should notify the contractor within thirty days of such determination.'"'

The RTC has received much criticism regarding these ethical standards
from the real estate industry, which claims that these rules are too re-
strictive and will prevent them from properly conducting business with
the RTC. It is expected that these rules will prevent many large real es-
tate firms, particularly in the southeast where losses were greatest in the
lending industry, from working with the RTC. The regulations promul-
gated by the Board apply to contracts for services entered into by real
estate brokers, appraisers, accounting firms, investment banking firms,
asset managers, property managers, leasing agents, law firms, and others
performing similar services on behalf'of the RTC.0 5 Further, these rules
do not apply to contracts valued at $25,000 or less, except for contracts
for legal, accounting, or investment banking services.'" It is expected that
the RTC will award over $1.5 billion in contracts this year.

V. CONCLUSION

FIRREA is the congressional response to the largest financial crisis in
United States history since the Depression. Despite the efforts of Con-
gress, it has become evident that the problems created by the deregula-

100. Id. at 5352 (to be codified at 12 C.F.R. §§ 1506.5(a), 1606.5(a)).
101. Id.
102. Id. at 5351 (to be codified at 12 C.F.R. §§ 1506.2(t), 1606.2(t)).
103. Id. at 5352 (to be codified at 12 C.F.R. §§ 1506.5(b), 1606.5(b)).
104. Id. (to be codified at 12 C.F.R. §§ 1506.5(c), 1606.5(c)).
105. Id. at 5350 (to be codified at 12 C.F.R. §§ 1506.1(c), 1606.1(c)).
106. Id.
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tion of the thrift industry will not be resolved in the near future. Further,
it is possible that the liquidations of the thrift industry will consume far
more human and financial reserves that envisioned by Congress in the
passage of FIRREA. In any event, creative and entrepreneurial solutions
and skills will be needed to minimize the tremendous cost to the United
States taxpayers. Already, new estimates of the total cost of the bailout
are well in excess of the $50 billion price tag initially contemplated in
1989.

Although the information on FIRREA discussed herein is believed by
the authors of this Article to be accurate, the FDIC has not yet promul-
gated, adopted, or published the rules, regulations, and guidelines per-
taining to the implementation of the requirements of FIRREA. It is likely
that the RTC will require some latitude in its enforcement of the require-
ments promulgated by FIRREA if it is to be successful in accomplishing
the extraordinary task of liquidating the billions of dollars of real estate
assets in its portfolio.


