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Lemon or Marsh?
An Establishment Clause

Conundrum

by Roald Y. Mykkeltvedt*

No problem of constitutional interpretatibn confronting the Supreme
Court during the last half century has proven to be more intractable than
developing a clear and principled exegesis of the first amendment's estab-
lishment clause.' Since Everson v. Board of Education,, the first major
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1. Supreme Court opinions are replete with statements reflecting the frustration felt by
various justices over their inability to formulate an unambiguous construction of the estab-
lishment clause. In Walz v. Tax Comm'n, 397 U.S. 664 (1970), for example, Chief Justice
Burger bemoaned the "considerable internal inconsistency" that has characterized Court
rulings in establishment clause cases. Id. at 668. Dissenting in Wallace v. Jaffree, 472 U.S.
38 (1985), then Justice Rehnquist fulminated that:

in the 38 years since Everson our Establishment Clause cases have been neither
principled nor unified. Our recent opinions, many of them hopelessly divided plu-
ralities, have with embarrassing candor conceded that the "wall of separation" is
merely a "blurred, indistinct, and variable barrier," which "is not wholly accurate"
and can only be "dimly perceived."

Id. at 107 (footnotes omitted).
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establishment clause case, the Court has moved erratically between two
basic theories relative to the meaning of that provision: strict separation
of church and state, and governmental accommodation of religious inter-
ests. Justice Black articulated the strict separationist position most force-
fully in the following memorable passage from his opinion for the major-
ity in Everson:

The "establishment of religion" clause of the First Amendment means
at least this' Neither a' state nor the Federal Government can set up a
church. Neither can pass laws which aid one religion, aid all religions, or
prefer one, religion over another .... In the words of Jefferson, the
clause against establishment of religion by law was intended to erect "a
wall of separation between church and State."'3

Ironically, Justice Douglas, who subscribed to Black's opinion in Ever-
son and who subsequently was to develop a well-deserved reputation as a
dedicated separationist, was the author of the consummate explication of
the accommodationist position. In his opinion for the Court in Zorach v,
Clausen,' Douglas earnestly declaimed that:

When the state encourages religious instruction or cooperates with reli-
gious authorities by adjusting the schedule of public events to sectarian
needs, it follows the best of our traditions. For it then respects the reli-
gious nature of our people and accommodates the public service to their
spiritual needs. To hold that it may not would be to find in the [estab-
lishment clausel a requirement that the government show a callous indif-
ference to religious groups. That would be preferring those who believe
in no religion over those who do believe . . . .But we find no constitu-
tional requirement which makes it necessary for government to be hostile

The newest member of the Court, Justice Kennedy, apparently baffled by the byzantine
nature of Supreme Court case law on the subject, concluded his dissenting opinion in a
recent establishment clause case with the following observation: "I would be the first to
admit that many questions arising under the Establishment Clause do not admit of easy
answers, but whatever the clause requires, it is not the result reached by the Court today
(emphasis added). County of Allegheny v. American Civil Liberties Union Greater Pitts-
burgh Chapter." 109 S. Ct. 3086, 3145 (1989).

2. 330 U.S. 1 (1947).
3. Id. at 15-16. The Court's schizoid approach to establishment clause cases is illustrated

by the decision in Everson. After devoting the bulk of his opinion to "prove" that the estab-
lishment clause was intended to erect a "high and impregnable" wall of separation between
church and state, Justice Black declared that the state law at issue, authorizing government
to compensate parents of parochial school students for the costs of transportation to and
from school, was constitutional. An incredulous Justice Jackson, in dissent, commented that
"[tihe case which irresistibly comes to mind as the most fitting precedent [supporting
Black's ratiocination) is that of Julia who, according to Byron's reports, 'whispering I will
ne'er consent,'-consented" Id. at 19.

4. 343 U.S. 306 (1952).
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to religion and to throw its weight against efforts to widen the effective
scope of religious influence."

Each of these conflicting interpretations of the establishment proscrip-
tion is supported by a formidable body of Supreme Court case law.' Fur-
thermore, persistent efforts to rationalize the Court's approach to estab-
lishment cases have been singularly unsuccessful. It appeared briefly as if
the Court had resolved the impasse when, in Lemon v. Kurtzman,7 it

adopted a tripartite test that presumably courts would apply in all future
cases arising under the establishment clause. To be adjudged constitu-
tional under the Lemon regimen, a governmental action (1) must have a
secular purpose; (2) must have a principal or primary effect that neither
advances nor inhibits religion; and (3) must not promote an "excessive
entanglement" with religion.8 Failure to comply with any one of these re-
quirements would render the action invalid.'

Although the Lemon test might seem to reflect the strict separationist
theory,, as applied by the Court it obviously does not pose an insuperable
barrier to accommodationist measures. Indeed, it has proven to be an in-
finitely malleable instrument that various coalitions of justices have in-
voked to validate laws that clearly provide significant assistance to reli-
gious interests and concomitantly to strike down acts that promote
religion only remotely, if at all.10 Manifestly, Supreme Court case law af-

5. Id. at 313-14. Subsequently, in his concurring opinion in Engel v. Vitale, 370 U.S.
421 (1962), Justice Douglas advanced one of the most extreme separationist positions ever
taken by a member of the Supreme Court. According to Douglas, the establishment pro-
scription, properly construed, would invalidate all forms of governmental "aids" to religion
including, among many other items, chaplains for the armed services, the use of the Bible to
administer oaths of office, the inscription "In God We Trust" on currency, tax exemptions
for churches, and the addition of the words "under God" to the pledge of allegiance. Id. at
437 "n.1. Our governmental system, he complained, is "presently honeycombed" with such
unconstitutional "aids." Id.

6. For examples of accommodationist rulings see generally Board of Educ. v. Allen, 392
U.S. 236 (1968); Walz v. Tax Comm'n, 397 U.S. 664 (1970); Lynch v. Donnelly, 465 U.S. 668
(1984). For cases applying the strict separationist approach see generally McCollum v.
Board of Educ., 333 U.S. 203 (1948); Lemon v. Kurtzman, 403 U.S. 602 (1971); Stone v.
Graham, 449 U.S. 39 (1980); Wallace v. Jaffree, 472 U.S. 38 (1985).

7. 403 U.S. 602 (1971).
8. Id. at 612-13.
9. Id. at 613-14.

10. In Mueller v. Allen, 463 U.S. 388 (1983), for example, the Supreme Court upheld a
Minnesota law that allowed taxpayers to deduct up to $700 per child from their state in-
come taxes for expenses incurred for tuition, textbooks, and transportation for their chil-
dren's elementary and secondary education. Id. at 404. Although the law applied to parents
of public as well as private school students, parents of public school children generally paid
nothing for tuition, textbooks and transportation. Thus, parents who sent their children to
private schools were the principal beneficiaries of the act. As Justice Marshall observed in
dissent, "over 90% of the children attending tuition-charging schools in Minnesota are en-
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fords lower court judges very little guidance as to the appropriate inter-
pretation of the rules set forth in Lemon. Compounding the problem, the
Court proclaimed in Lynch v. Donnelly" that it is not "confined to any
single test or criterion" in addressing establishment clause cases.'2 Speak-
ing for the majority in Lynch, Chief Justice Burger maintained that the
Lemon test is merely one of a variety of approaches that the Court might
use in this "sensitive area." s Indeed, he observed that the Court had ap-
plied one such alternative only recently in the leading case of Marsh v.
Chambers.14 Thus, in ruling on cases implicating the establishment prohi-
bition, lower court judges are not only constrained to determine whether
a law comports with the elusive Lemon standards, but in addition to that
daunting responsibility, the judges must now also decide whether the
facts of such a case mandate a disposition based on Marsh rather than
Lemon.

In Marsh, the Court held that the Nebraska legislature had not vio-
lated the establishment clause by employing a chaplain to present a
prayer at the outset of each legislative day." Writing for a six member
majority, Chief Justice Burger recalled that "in the same week members
of the First Congress voted to appoint and to pay a Chaplain for each
House and also voted to approve the draft of the First Amendment for
submission to the States . . "16 Since that action, each new Congress
has provided for chaplains who have routinely, and with no formal chal-
lenges, opened legislative sessions with invocatory prayers. The Chief Jus-
tice, therefore, proclaimed with unwonted assurance:

In light of the unambiguous and unbroken history of more than 200
years, there can be no doubt that the practice of opening legislative ses-
sions with prayer has become part of the fabric of our society. To invoke
Divine guidance on a public body entrusted with making the laws is not,

rolled in sectarian schools." Id. at 411. Nevertheless, a five member majority embraced the
fiction that the substantial benefits to church-related schools provided by the law did not
have the principal or primary effect of promoting religion. Id. at 396.

Conversely, in Wallace, the Court overturned an Alabama law that authorized public
school teachers to begin each school day by having their students observe a one-minute
moment of silence for "meditation or voluntary prayer," holding that the act violated the
purpose prong of the "Lemon test." 472 U.S. at 66. Such a fastidious application of Lemon,
Chief Justice Burger erupted in dissent, "borders on, if it does not trespass into, the ridicu-
lous." Id. at 89. "The mountains have labored," he commented derisively, "and brought
forth a mouse." Id. at 90 (footnote omitted).

11. 465 U.S. 668 (1984).
12. Id. at 679.
13. Id.
14. 463 U.S. 783 (1983).
15. Id. at 786.
16. Id. at 790.
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in these circumstances, an "establishment" of religion or a step toward
establishment; it is simply a tolerable acknowledgment of beliefs widely
held among the people of this country. As Justice Douglas observed,
"[w]e are a religious people whose institutions presuppose a Supreme
Being.""7

Disregarding the Lemon test altogether, Chief Justice Burger stressed
the fact that legislative prayer was a firmly established custom predating
the Constitution-a traditional practice at both the state and national
levels.18 Furthermore, he defended his ruling by arguing that the prayers
delivered by the Nebraska chaplain were inoffensive and nonsectarian in
nature. "The content of the prayer," Burger asserted, "is not of concern
to judges where, as here, there is no indication that the prayer opportu-
nity has been exploited to proselytize or advance any one, or to disparage
any other, faith or belief.""' Thus, one might infer that under the Marsh
"test," state action that tends to promote religion could be constitutional
if it has become a "part of the fabric of society" as a result of long stand-
ing custom and usage, and if such action is not intended to win converts
to a particular religion or to undermine other religions. Alternatively, one
could read Marsh as applying only to practices, such as legislative prayer,
which the Congress that proposed the first amendment expressly
approved.

The imbroglio created by the co-existence of the ambiguous Marsh test
and the amorphous Lemon test is well illustrated by two cases recently
decided by United States Courts of Appeals-cases involving very similar
questions arising under the establishment clause. In Stein v. Plainwell
Community Schools,20 the Court of Appeals for the Sixth Circuit was
confronted with the question of whether or not certain invocations and
benedictions delivered at public high school commencements violated the
establishment interdiction. Shortly thereafter, in Jager v. Douglas
County School District,1 the Court of Appeals for the Eleventh Circuit
had to rule on the constitutionality of invocations presented prior to pub-
lic high school football games. Although in each instance the courts held
the practice at issue unconstitutional, the two appellate courts arrived at
their decisions by applying entirely different rationales. Furthermore, in
each case one member of the presiding three judge panel registered a vig-
orous dissent supported by plausible arguments derived from Supreme
Court case law.

17. Id. at 792 (citation omitted).
18. Id. at 786-89.
19. Id. at 794-95.
20. 822 F.2d 1406 (6th Cir. 1987).
21. 862 F.2d 824 (lth Cir. 1989).
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I. Stein v. Plainwell Community Schools

The invocations and benedictions challenged in Stein were presented
annually at high school commencement exercises conducted by two Mich-
igan public school systems located in the communities of Plainwell and
Portage. In both cases, participation in the ceremonies, which were staged
at the schools' outdoor athletic facilities, was entirely voluntary. Graduat-
ing seniors did not have to attend to receive their diplomas. Volunteers
selected from a group of honor students delivered the ceremonial prayers
at the Plainwell commencements, whereas local ministers chosen by the
senior class provided the invocations and benedictions at the Portage
commencements. Plainwell school officials exerted no effort to control the
content of the students' prayers, while the Portage authorities merely
cautioned the designated ministers to keep their presentations brief and
nondenominational.

2
2

Judge Benjamin Gibson, who presided over Stein at the district court
level, ruefully acknowledged that "It]he issue presented by the facts of
this case falls into a grey area of establishment clause doctrine."'a Citing
Engel v. Vitale24 and Abington School District v. Schempp,25 Judge Gib-
son noted that the Supreme Court had determined that even voluntary,
nondenominational prayers and Bible reading in public school classrooms
were violative of the establishment clause. e Conversely, in Marsh, the
Court held' that legislative prayer was not in conflict with that first

22. Stein v. Plainwell Community Schools, 610 F. Supp. 43, 44-45 (W.D. Mich. 1985).
Petitioners in Stein were parents of students scheduled to graduate from high schools
within the Plainwell and Portage school districts at the conclusion of the 1984-85 school
year. Id. at 44. They sought to enjoin defendants from allowing any form of religious invoca-
tions or benedictions at the forthcoming graduation ceremonies. Id. Petitioners acted pursu-
ant to 42 U.S.C. § 1983, the relevant passage of which provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State . . .subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of
any rights, privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper pro-
ceeding for redress.

42 U.S.C. § 1983 (1982).
According to petitioners, their rights secured under the establishment clause of the first

amendment (U.S. CONST. amend. 1), as made applicable to the states through the due pro-
cess clause of the fourteenth amendment (U.S. CONST. amend. XIV, § 1), would be violated
if defendants were allowed to proceed with their plans to allow ceremonial prayers at the
commencement programs. Stein, 610 F. Supp. at 44.

23. 610 F. Supp. at 46.
24. 370 U.S. 421 (1962).
25. 374 U.S. 203 (1963).
26. 610 F. Supp. at 46.
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amendment guarantee. 7 The practice of offering invocations and bene-
dictions at graduation ceremonies, he reasoned, falls somewhere between
these "two extremes. ' 2 8 In the .following excerpt from his opinion in
Stein, Gibson rather vividly portrayed the essence of the dilemma posed
by that case:

Although a high school graduation involves public school students, as in
Abington and Engel, it does not present a question regarding a daily rou-
tine that takes place in the classroom itself. Similarly, while the gradua-
tion ceremonies incorporate simple opening prayers as in Marsh, they do
not present the legislative setting that was critical to the Court's decision
to uphold the practice in that case. Thus, this Court is charged with de-
ciding whether the shade of grey presented by the facts of this case is
closer to the white of Marsh or the black of Engel and Abington.20

Ultimately, Judge Gibson's deliberations led him to conclude that the
Lemon test was the appropriate instrument to utilize in evaluating the
unique issue presented by Stein."0 Attempting to justify that decision,
Gibson noted that "[allthough the Supreme Court has recently indicated
an unwillingness to be strictly bound by the three prongs of the Lemon
test, it still apparently relies on Lemon as a guide.13 1 Significantly, he
observed, Chief Justice Burger had applied the Lemon test in deciding
Lynch, the very case in which Burger had stated that the Court would
not be bound by any single test in deciding establishment clause cases. 3

One might reasonably surmise, therefore, that Gibson regarded Marsh as
an aberration-perhaps nothing more than a one-time only departure
from the prevailing Lemon test.

Whatever the validity of such conjecture, Judge Gibson's application of
the Lemon standards in Stein produced a decision upholding the consti-
tutionality of the contested commencement invocations and benedic-
tions.32 Concerning the first prong of the Lemon test, Supreme Court case
law does not require that governmental actions have exclusively secular
purposes.3' Rather, the Court has approved actions which have a "dual
nature"-partly religious and partly secular.35 As Gibson viewed the com-
mencement prayers at issue, the persons delivering those prayers might
well have a purely religious purpose in mind, but the "purpose of the

27. Id.
28. Id,
29. Id.
30. Id.
31. Id.
32. Id.
33. Id.
34. Id. at 47.
35. Id.

19901 1137



MERCER LAW REVIEW

sponsoring governmental body is primarily secular. ' '3
6 Indeed, he found

two such secular purposes: to maintain "a long tradition of including in-
vocations and benedictions in [the graduation] ceremonies" and to permit
the students "to either plan or participate in their own commencement
exercises. '3 7 Because of the brevity of the prayers and the fact that no
public school official monitored their content, Judge Gibson determined
further that the factual context of the case revealed no "secret purpose of
the school district to proselytize the audience to accept the tenets of any
particular faith. '3 8 He decreed, therefore, that the Plainwell and Portage
commencement programs were entirely compatible with Lemon's "pur-
pose prong."'"

Addressing the second part of the Lemon test, Judge Gibson delineated
six reasons to support his finding that the commencement prayers at is-
sue did not have the principal or primary effect of advancing religion.4

First, the fact that attendance at the graduation ceremonies is voluntary,
while not dispositive, "minimizes the sense of the audience that the
school is endorsing the content of the exercises.""' Second, since school
employees do not deliver the invocations and benedictions, the audience
is less likely to assume that the school is attempting to promote any par-
ticular religious doctrine.'" Third, because the commencement prayers are
brief, and delivered only once each year to a different audience each time,
they do not pose "the danger of daily indoctrination"43 as did the reli-
gious exercises invalidated by the Supreme Court in the Engel and Ab-
ington cases." Fourth, since those who attend the commencement exer-
cises are primarily parents and graduating seniors, rather than young,
impressionable children, the possibility is diminished that the religious
aspects of the ceremony will have the effect of promoting religion.48 Fifth,
inasmuch as graduation exercises generally are regarded as ceremonial in
nature rather than as part of a school's educational program, the audience
is not likely to perceive commencement prayers as intended to encourage
people to embrace religion. 46 Sixth, and finally, Gibson averred that
plaintiffs had submitted no evidence to demonstrate that persons

36. Id. (emphasis omitted).
37. Id. at 48.
38. Id.
39. Id.
40. Id. at 49-50.
41. Id. at 49.
42. Id.
43. Id.
44. Id.
45. Id.
46. Id.
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presenting the invocations and benedictions would use the prayer oppor-
tunity to proselytize."

Disposing of the "entanglement prong" of the Lemon test peremptorily,
Judge Gibson simply asserted that "[a] once-a-year ceremony requiring
minimal relations between school officials and local clergy does not pre-
sent the kind of entanglement prospects that the courts have found viola-
tive of the establishment clause."'" Thus, Gibson terminated an appar-
ently reasonable explication of his decision to deny the injunctive relief
sought by plaintiffs." At the very least, one must concede that his ruling
was not founded on an entirely arbitrary interpretation of the Lemon
standards.

II. Stein ON APPEAL TO THE SIXTH CIRCUIT COURT

When the Stein case reached the Sixth Circuit Court of Appeals, a
three judge panel for that tribunal overturned Judge Gibson's decision by
a two-to-one margin.'0 In his opinion announcing the decision of the ap-
pellate court, Judge Gilbert Merritt summarily rejected Gibson's analyti-
cal approach based on the Lemon test, declaring that "[tihe annual grad-
uation exercises here are analogous to the legislative. . . sessions referred
to in Marsh and should be governed by the same principles."51 As con-
strued by Judge Merritt, the principles underlying the Marsh ruling ex-
tended the Supreme Court's imprimatur to invocations delivered at a va-
riety of "public occasions," including commencement ceremonies." In
support of that contention, he maintained that:

unlike classroom prayer, ceremonial invocations and benedictions present
less opportunity for religious indoctrination or peer pressure. The poten-
tial for coercion in the prayer opportunity was one of the distinctions
employed by the Court in Marsh to separate legislative prayer from
classroom prayer .. . .Although children are obviously attending the

47. Id. at 50. Judge Gibson's decision to deny plaintiffs' request for injunctive relief was
announced March 22, 1985, more than two months before the graduation ceremonies were to
take place. Id. at 43, 44. At that point he had no knowledge of the content of the prayers
that would be delivered at those ceremonies. Id. at 45. Thus, he complained that it was
difficult to determine with certainty that the "prayer opportunity" would not be used to
proselytize, given "the summary nature of these proceedings and the slender stipulation of
facts." Id. at 50. In view of the Christocentric orientation of the prayers that were ultimately
presented, it is at least doubtful that a fully informed Judge Gibson would have declined to
enjoin their delivery. See infra note 55.

48. 610 F. Supp. at 50.
49. Id.
50. 822 F.2d 1406 (6th Cir. 1987).
51. Id. at 1409.
52. Id.
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ceremony, the public nature of the proceeding and the usual presence of
parents act as a buffer against religious coercion. In addition, the gradua-
tion context does not implicate the special nature of the teacher-student
relationship-a relationship that focuses on the transmission of knowl-
edge and values by an authority figure. Therefore, the prayer in question
here should be analyzed under the Marsh standards for ceremonial
prayer notwithstanding the fact that a school function is involved.5 3

The Court in Marsh, however, had insisted that ceremonial prayers be
nonsectarian and nonproselytizing to avoid any suggestion that govern-
ment favors a particular religion."' According to Judge Merritt, the
prayers presented at the Plainwell and Portage commencement ceremo-
nies clearly violated that requirement of neutrality by rather explicitly
endorsing Christianity." Therefore, he ruled for appellants, remanding
the case to the district court with instructions to grant appropriate equi-
table relief.56

53. Id. at 1409-10.
54. Marsh v, Chambers, 463 U.S. 783, 793-95 (1983).
55. 822 F.2d at 1410. At the Portage Central High School commencement on May 31,

1985, for example, a Lutheran minister delivered the following prayer: "We thank you for all
our gifts, for these young people here this evening, for the gifts of community and school, of
minds and exploration and discovery, for your mercy, and for your love and we ask your
blessing upon us now and always through Christ our Lord. AMEN." Id. at 1407 n.2. Subse-
quently, at the Plainwell graduation ceremonies on June 6, 1985, the following invocatory
prayer was presented by a student:

Heavenly Father, we ask your blessing upon all of us who are gathered here this
evening. We thank you for the many gifts you have given us... the gifts of fami-
lies, teachers, and friends who care enough to be present with us tonight, and the
gifts of knowledge, love, and freedom that have helped us to develop into the
people we are. We also thank you for your constant presence in our lives, acknowl-
edged in the words of the philosopher, Kahlil Gibran.
"Look about you and you shall see God playing with your children. And look in
space; you shall see Him walking in the cloud, outstretching His arms in the light-
ning and descending in rain. You shall see Him smiling in flowers, then rising and
waving His hands in trees."
We pray that your guidance which has helped us reach this important milestone
in our lives will continue throughout our future. In closing, I would like to offer
this ancient prayer in the name of our graduating class and hope that at least one
small part of it will be remembered by each one of us here tonight.
"Lord, make us instruments of Thy peace; where there is hatred, let us bring love;
where there is injury, pardon; where there is doubt, faith; where there is despair,
hope; where there is darkness, light; and where there is sadness, joy. 0 Divine
Master, grant that we may not so much seek to be consoled, as to console; to be
understood, as to understand; to be loved, as to love; For it is in giving that we
receive; it is in pardoning that we are pardoned, and it is in dying that we are born
to eternal life. AMEN."

Id. at 1407 n.1.
56. Id. at 1410 (Milburn, J., concurring).
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In his concurring opinion, Judge H. Ted Milburn declared that to pass
constitutional muster, commencement prayers must meet the criteria set
forth in both Marsh and Lemon.57 He apparently regarded Marsh as con-
stituting a supplement to Lemon rather than as an alternative approach
to establishment clause cases-a rather unique position that he chose not
to explain. In any event, he concluded that the sectarian content of
"most" of the prayers at issue rendered them incompatible with the stric-
tures of both the Marsh and Lemon tests. Judge Milburn stressed, how-
ever, that he would not consider all invocations and benedictions as con-
stitutionally impermissible. Rather, he declared unequivocally, that "[ijf
a prayer is nonsectarian and nondenominational, it does not cross that
boundary of putting the state's imprint on religion. Only if a prayer vio-
lates those principles [of neutrality] ...does it cross that boundary.",

The third member of the appellate court panel, Judge Harry Wellford,
dissented vehemently and argued that the prayers delivered at the Plain-
well and Portage high school commencements were constitutional under
either the Marsh or the Lemon tests. 0 The majority had erred, he remon-
strated,.by focusing on the content of those prayers. 1 In Marsh, the Su-
preme Court had stated clearly that the content of an invocation was ir-
relevant provided that "the prayer opportunity has [not] been exploited
to proselytize or advance any one, or to disparage any other, faith or be-
lief.""2 Indeed, in Marsh it was stipulated that the invocations being chal-
lenged were "in the Judeo-Christian tradition." 3 Despite that fact, how-
ever, the Court had ruled that those prayers were compatible with the
establishment proscription because there was no indication that they had
a proselytizing purpose or effect."4 Just as in Marsh, the facts in Stein
demonstrated that the challenged prayers would not have the effect of
promoting or disparaging any particular religion or of appearing to impli-

57. Id.
58. Id.
59. Id. Apparently, Judges Merritt and Milburn would consider prayers that were com-

patible with both Christian and Judaic beliefs as being "nonsectarian" and "nondenomina-
tional." In his majority opinion with which Judge Milburn fully concurred, Judge Merritt
stated that commencement prayers would have to be framed in language acceptable under
Marsh. Id. In Marsh, the Court had approved legislative invocations characterized as " 'non-
sectarian,' 'Judeo-Christian,' and with 'elements of the American civil religion.'" Marsh, 463
U.S. at 793 n.14. It would seem to follow, therefore, that, under the ruling in Stein, com-
mencement invocations and benedictions that might be offensive to Muslims, Buddhists,
and votaries of other religions generally, as well as to atheists and agnostics, would not
conflict with the establishment prohibition.

60. 822 F.2d at 1410, 1416 (Wellford, J., dissenting).
61. Id. at 1412.
62. Id. (quoting Marsh, 463 U.S. at 794-95).
63. Id. at 1416 (quoting Marsh, 463 U.S. at 793).
64. Id. at 1412.
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cate state endorsement of any religious dogma.6 Attempting to defend
that assertion, Judge Wellford advanced the following considerations:

First, the invocations and benedictions are not recited daily or regularly
throughout the school year; they occur only once a year. Second, the set-
ting is not a classroom or academic facility or during school hours; the
ceremonies take place in athletic facilities after the school year has en-
ded. Third, school authorities place no official sanction on the content of
the invocations and benedictions. At neither school do the school author-
ities determine or even review the content of the remarks or participate
in delivering them. Fourth, the audience is comprised largely of adults
and graduating seniors, who are much less impressionable than children
in their formative years. In sum, the facts of this case demonstrate the
absence of any pedagogical or proselytizing purpose or effect, and a negli-
gible role of school authorities."

Under those circumstances, Judge Wellford maintained that commence-
ment prayers, regardless of content, are not inconsistent with the Marsh
standards. 7

On the basis of ratiocination similar to that employed by Judge Gibson
at the district court level, Judge Wellford next determined that ceremo-
nial prayers at high school graduation exercises did not run afoul of the
Lemon test." Although such prayers undoubtedly have a religious pur-
pose, he observed that they also have the "secular purpose of formally
opening and closing the [graduation] ceremonies." 69 Under prevailing Su-
preme Court case law, therefore, the invocations and benedictions as-
sailed by appellants did not violate the "purpose prong" of Lemon's three
part test.7 0

With respect to the second prong of the Lemon test, Judge Wellford
stated that considering the "subordinate nature" of the invocations and
benedictions in the graduation exercises, and the "absence of faculty or
board sanctioned content," such ceremonial prayers could hardly have
the primary effect of advancing religion.71 In his view, the circumstances
of Stein were analogous to those of Lynch. Applying the Lemon test, the
Supreme Court in Lynch held that a municipal government had not vio-
lated the establishment clause by erecting a city-owned creche in a shop-
ping center.' In particular, because the creche was only a relatively small

65. Id. at 1414-15.
66. Id. at 1415.
67. Id.
68. Id.
69. Id.
70. Id.
71. Id.
72. 465 U.S. at 687.
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part of a Christmas display featuring a variety of secular decorations, the
Court found that the religious symbol did not have the primary effect of
promoting Christianity."3 Like the creche in Lynch, the Court must con-
sider the ceremonial prayers in Stein in context. As Judge Wellford
noted, "the remarks at issue were short, lasting a very short time in cere-
monies of approximately 75 minutes, and took place in the context of
otherwise wholly secular ceremonies, outside of the school building and
after the regular school year. The context was neither religious nor
pedagogical."'

Finally, Judge Wellford gave short shrift to Lemon's third prong, as-
serting simply that the ceremonial prayers in question did not foster an
excessive entanglement between church and state since "[s]tate funds are
not being used or diverted for religious purposes." 5 Consequently, he
concluded, the application of the Lemon test, properly construed, to the
facts of Stein would compel affirmation of the district court's decision.76

Out of the welter of opinions drafted by the federal judges who ruled
on Stein, only one significant point of agreement clearly emerges. Judge
Gibson, at the district court level, and Circuit Court Judges Merritt, Mil-
burn, and Wellford, all would at least allow nonsectarian prayers at high
school graduation ceremonies. Judge Wellford took the position that even
sectarian prayers delivered at such public occasions outside the classroom
setting were acceptable as long as there was no indication that the
"prayer opportunity" was used to proselytize.7 7 Although the Supreme
Court repeatedly has held that public schools may not countenance vol-
untary, nonsectarian prayer in the classroom,"8 the judges hearing Stein
chose not to regard that line of precedents as applicable to ceremonial
prayers at graduation exercises.

Regarding other fundamental issues presented by the facts of the case,
however, the judges in Stein were in spectacular disarray. Lacking any
clear guidelines from the Supreme Court, in this "grey area of establish-
ment clause doctrine," they could not even agree on the appropriate test
to apply to resolve the case. Considering the circumstances, therefore, it

73. Id. at 680-85. In his opinion for the Court in Lynch, Chief Justice Burger assumed,
arguendo, that "the display advances religion in some sense." Id. at 683. Nevertheless, he
observed: ", . . our precedents plainly contemplate that on occasion some advancement of
religion will result from governmental action. The Court has made it abundantly clear, how-
ever, that not every law that confers 'indirect,' 'remote,' or 'incidental' benefit upon [reli-
gion] is, for that reason alone, constitutionally invalid." Id.

74. 822 F.2d at 1417.
75. Id.
76. Id.
77. Id. at 1412.
78. See, e.g., Engel v. Vitale, 370 U.S. 421 (1962); Abington School Dist. v. Schempp, 374

U.S. 203 (1963); Wallace v. Jaffree, 472 U.S. 38 (1985).
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would have been eminently reasonable for the Plainwell and Portage
school districts to request that the Supreme Court review the circuit
court's adverse decision. Rather surprisingly, however, school officials
opted not to petition for certiorari, thereby denying the Supreme Court
an opportunity to formulate a rule specifically addressing the issue of cer-
emonial prayer at public school related functions.

III. Jager v. Douglas County School District

The question in Jager v. Douglas County School District79 involved the
constitutionality of an "equal access" plan under which persons were se-
lected to deliver invocations prior to public high school football games in
Douglas County, Georgia. The challenged procedure was succinctly sum-
marized in the following paragraph from the opinion of the Eleventh Cir-
cuit Court of Appeals:

Under the terms of the equal access plan, all school clubs and organi-
zations can designate club members to give invocations, and any student,
parent or school staff member can seek to deliver an invocation. The
plan specifies that the student government will randomly select the invo-
cation speaker, and no ministers will be involved in selecting invocation
speakers or in delivering invocations. In addition, the schools will not
monitor the content of the invocations."

Before the adoption of this policy, speakers selected by a Presbyterian
minister in cooperation with the Douglas County Ministerial Association,
an organization comprised exclusively of Protestant ministers, delivered
the invocations."' Not surprisingly, under that arrangement Protestant
clergymen almost invariably presented the traditional pregame prayer.2

School authorities acted to change the method of choosing speakers only
after Doug Jager, a Douglas County High School student, and his father,
William Jager, had raised objections to the practice of having pregame
invocations.8 3 The Jagers were not mollified by the proposed "equal ac-
cess plan," however, and, on September 19, 1986, one week before that

79. 862 F.2d 824 (11th Cir. 1989).
80. Id. at 827 (footnote omitted).
81. Jager v. Douglas County School Dist., Civ. Action No. C86-2037A, at 14 (N.D. Ga.

Feb. 3, 1987).
'82. Id. at 15.
83. 862 F.2d at 826. William Jager joined in the suit as the father of two children, Doug

and Mark Jager, both of whom attended Douglas County High School and were members of
the school's marching band that performed at football games. In addition, William Jager's
standing was founded on his status as a taxpayer. See Flast v. Cohen, 392 U.S. 83 (1968).
Therefore, the case was not rendered moot when Doug Jager graduated from high school
before the Eleventh Circuit Court could issue its ruling.
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plan was to go into effect, they filed a complaint in the United States
District Court for the Northern District of Georgia, attempting to termi-
nate pregame invocations altogether." At that point the district court is-
sued a temporary restraining order enjoining the county school district
from permitting religious invocations prior to school sponsored athletic
events until the case could be tried on its merits.' s

The hearing on Jager took place in November 1986-after the federal
district court in Michigan had decided Stein, but before the Sixth Circuit
Court reversed the district court's ruling." Counsel for the Douglas
County School District, therefore, relied heavily on the rationale underly-
ing Judge Gibson's decision in Stein, arguing that pregame invocations
were essentially indistinguishable from the commencement prayers that
Gibson had determined were constitutional under the Lemon test.87

Judge G. Ernest Tidwell, presiding over Jager at the district court level,
however, rejected counsel's argument emphatically. In announcing his de-
cision on February 3, 1987, Judge Tidwell asserted that pregame prayer
had no secular purpose and, therefore, failed the first prong of the Lemon
test.88 He appeared, moreover, to suggest that all forms of public prayer
were constitutionally suspect, noting that "[tihis circuit has stated that
'prayer is perhaps the quintessential religious practice. . since prayer is
a primary religious activity in itself, its observance in public school class-
rooms [implies a religious purpose].' Recognizing that prayer is the quin-
tessential religious practice implies that no secular purpose can be sat-
isfied [by prayer].""

84. 862 F.2d at 827. The precise nature of the Jagers' objections to pregame prayers is
not apparent from the circuit court's opinion. The court merely noted that the prayers con-
flicted with the Jagers' sincerely held religious beliefs, observing enigmatically that [t]he
Jagers are "Native Americans." Id. at 826 n.3. In a subsequent interview, however, Doug
Jager described himself as an "agnostic." Atlanta Constitution, May 3, 1989, at Al, col. 3.

85. 862 F.2d at 827.
86. Id.
87. Brief for Defendant, Jager v. Douglas County School Dist., 862 F.2d 824 (11th Cir.

1989). Counsel for the School District listed the six factors Judge Gibson had cited to sup-
port his decision that the primary effect of commencement prayers was not to promote reli-
gion. See supra text accompanying notes 40-47. Each of those factors, counsel argued, ap-
plied as well to pregame invocations. Attendance at the football games was voluntary; school
officials did not present the invocations or monitor their content; there was no danger of
indoctrination since the prayers were given only five times each year; the audience was not
comprised primarily of young, impressionable children; the football games were not a part of
the schools' instructional program; and there was no evidence that persons who presented
the pregame invocations "attempted to proselytize or advance a religious doctrine." Jager,
Civ. Action No. C86-2037A, at 12-14.

88. Jager, Civ. Action No. C86-2037A, at 19-20.
89. Id. at 20 (quoting Jaffree v. Wallace, 705 F.2d 1526, 1534-35 (11th Cir. 1983)) (em-

phasis added) (footnote omitted).
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Judge Tidwell's order implementing his decision was no paradigm of
clarity or consistency. Although he declared that pregame prayer at
Douglas County High School football games was unconstitutional, he re-
fused to grant the Jagers' request for a permanent injunction prohibiting
that ritual, professing to be persuaded that "no additional restraint is
necessary to assure the defendants' compliance with the provisions of this
Order."" Furthermore, since he failed to allude to the "equal access"
plan, which had yet to be implemented, one could construe his ban on
invocations as applying only to those delivered by persons selected under
the previous plan. Indeed, in response to a motion for clarification filed
by the school district, Judge Tidwell ruled that the equal access plan was
facially constitutional, while reserving judgment of whether the plan, as
applied, would violate the establishment clause." Thus, on appeal by the
Jagers, the Eleventh Circuit Court of Appeals had to decide whether the
equal access plan did, in fact, comport with the strictures of the establish-
ment clause.92

IV. Jager ON APPEAL TO THE ELEVENTH CIRCUIT COURT

In his opinion for the circuit court, Judge Frank Johnson first deter-
mined that Jager must be decided by application of the Lemon
test-that Marsh clearly was not relevant to the issue before the court. 3

To support his position, he cited the following apparently definitive pas-
sage from the Supreme Court's opinion in Edwards v. Aguillard:"

[t]he Lemon test has been applied in all cases since its adoption in 1971,
except in Marsh v. Chambers, [in which] the Court held that the Ne-
braska legislature's practice of opening a session with a prayer by a chap-
lain paid by the State did not violate the Establishment Clause. The
Court based its conclusion in that case on the historical acceptance of the
practice. Such a historical approach is not useful in determining the
proper roles of church and state in public schools, since free public edu-
cation was virtually non-existent at the time the Constitution was
adopted.2

90. Id. at 21.
91. 862 F.2d at 827.
92. Id. at 828.
93. Id. at 828-29.
94. 482 U.S. 578 (1987).
95. 862 F.2d at 828-29 (quoting Edwards v. Aguillard, 482 U.S. at 583 n.4). Although,

with the exception of Marsh, the Lemon test has been applied in all establishment clause
cases since 1971, that test has been subjected to mounting criticism within the Court in
recent years. In Wallace v. Jaffree, 472 U.S. 38 (1985), for example, then Justice Rehnquist
skewered Lemon's tripartite rule as having "no more grounding in the history of the First
Amendment than does the wall theory upon which it rests." Id. at 110 (Rehnquist, J., dis-
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Marsh, therefore, "created an exception to the Lemon test only for such
historical experience"-that is, an exception applicable only to practices
extant when the Constitution was framed. 9

senting). Contrary to the Lemon test, Rehnquist argued, the establishment clause should
not be construed as prohibiting government from promoting religion over irreligion. Id. at
113. Rather, the clause was intended merely to prevent government from preferring one
religion over others. Id. Therefore, he asserted caustically, "[i]t would come as much of a
shock to those who drafted the Bill of Rights. . . to learn that the Constitution. .. prohib-
its the Alabama Legislature from 'endorsing' prayer." Id.

More recently, dissenting in County of Allegheny v. American Civil Liberties Union
Greater Pittsburgh Chapter, 109 S. Ct. 3086 (1989), Justice Kennedy, joined by Chief Jus-
tice Rehnquist and Justices White and Scalia, delivered the following provocative
pronouncement:

I am content for present purposes to remain within the Lemon framework, but do
not wish to be seen as advocating, let alone adopting, that test as our primary
guide in this difficult area [establishment clause cases]. Persuasive criticism of
Lemon has emerged ... . Our cases often question its utility in providing con-
crete answers to Establishment Clause questions, calling it but a "helpful
signpos[t]" or "guidelin[e]," to assist our deliberations rather than a comprehen-
sive test. . . . Substantial revision of our Establishment Clause doctrine may be
in order ....

Id. at 3134 (citations omitted).
96. 862 F.2d at 829 n.9. In Marsh v. Chambers, 463 U.S. 783 (1983), the Supreme Court

at least intimated that ceremonial prayers (other than legislative prayer) which had become
a part of the "fabric of our society" through long-standing custom and usage would not
violate the establishment clause. Id. at 791-92. Therefore, the Douglas County School Dis-
trict had emphasized the fact that pregame prayer at high school football games in the
county was a traditional practice which had continued without interruption or challenge for
the previous forty years. Trial Brief for Defendants, at pgs. 3 & 15. Relying on the Edwards
dicta, however (see supra text accompanying notes 94-95), Judge Johnson interpreted
Marsh as applying only to practices such as legislative prayer which had been in existence at
the time the Constitution was framed. 862 F.2d at 829. Indeed, in the following note ap-
pended to his opinion in Jager, he directly chastised the Sixth Circuit Court for holding
that Marsh controlled the disposition of the Stein case:

The Sixth Circuit recently held that Marsh governed the analysis of the validity
of invocations and benedictions at high school graduation ceremonies . . . . How-
ever, Stein did not address the limitations placed on Marsh by the Supreme Court
in Edwards. In fact, Stein did not even mention Edwards. The Sixth Circuit over-
looked that Marsh was grounded in historical practice which dates from the time
of the drafting of the Constitution. As Edwards indicates, Marsh created an ex-
ception to the Lemon test only for such historical practice. There is no rationale
for applying this limited, historically-based exception to religious invocations that
occur prior to high school football games.

Id. at 829 n.9 (citations omitted).
In Allegheny the four dissenting members of the Court directly contradicted the con-

servative interpretation of Marsh adumbrated by the dicta in Edwards which Judge John-
son cited. Speaking through Justice Kennedy, the dissenters argued that:

Marsh stands for the proposition, not that specific practices common in 1791 are
an exception to the otherwise broad sweep of the Establishment Clause, but
rather that the meaning of the Clause is to be determined by reference to histori-
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As Judge Johnson appraised the equal access plan, it would conflict
with both the purpose and. the primary effect prongs of the Lemon test.s7

Whatever secular purposes might be served by a religious invocation, he
reasoned, could be achieved as well by a purely secular inspirational
speech." The Douglas County school authorities' rejection of this alterna-
tive clearly demonstrated that their sole purpose was to promote reli-
gion.0s Even assuming, arguendo, that the proposed plan had a valid sec-
ular purpose, Judge Johnson continued, it would unquestionably violate
the primary effect prong of the Lemon test.100 Elaborating, he noted
crisply that:

The equal access plan . . .permits religious invocations. When a reli-
gious invocation is given via a sound system controlled by school princi-
pals and the religious invocation occurs at a school-sponsored event at a
school-owned facility, the conclusion is inescapable that the religious in-
vocation conveys a message that the school endorses the religious
invocation.' 0'

Furthermore, Judge Johnson speculated, since Protestant Christianity
is the majority religion in Douglas County, the random selection method
for choosing invocation speakers under the equal access plan would very
likely perpetuate the practice of having most invocations presented by
Protestant Christians.0 2 Even if the prayers were nonsectarian, however,
they would nevertheless breach the wall of separation erected by the es-
tablishment clause. 08 In defense of that allegation, Johnson recalled that
in Engel the Court stated unequivocally that "[nleither the fact that the
prayer may be denominationally neutral nor the fact that its observance
on the part of the students is voluntary can serve to free it from the limi-
tations of the Establishment Clause. 1 0 4

cal practices and understandings. Whatever test we choose to apply must permit
not only legitimate practices two centuries old but also any other practices with
no greater potential for an establishment of religion.

County of Allegheny v. American Civil Liberties Union Greater Pittsburgh Chapter, 109 S.
Ct. 3086, 3142 (1989) (emphasis added) (footnote omitted). Clearly, under this reading of
Marsh, "historical practices" such as traditional commencement prayers and pregame invo-
cations would be constitutional, provided they had "no greater potential for an establish-
ment of religion" than legislative prayer. Id. at 3142.

97. 862 F.2d at 829.
98. Id.
99. Id. at 830.

100. Id. at 830-31.
101. Id. at 831.
102. Id.
103. Id. at 832.
104. Id. (quoting Engel v. Vitale, 370 U.S. 430 (1962)).
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Attempting to distinguish Jager from Engel and its progeny, the Doug-
las County School District advanced arguments similar to those that had
persuaded the district and circuit courts in Stein, that voluntary, nonsec-
tarian commencement invocations would be compatible with the estab-
lishment proscription.10 5 Thus, counsel for the school district maintained
that unlike the kinds of religious exercises banned by the Supreme Court,
pregame prayers were constitutional because (1) they were presented
outside the classroom setting; (2) they did not implicate the teacher-stu-
dent relationship; (3) they were very brief, amounting to no more than a
de minimis violation of the establishment clause; (4) the audience to
which they were directed was not comprised primarily of young, impres-
sionable children; and (5) attendance at the high school football games
was voluntary.100 Brusquely dismissing these ostensibly mitigating fac-
tors, Judge Johnson demonstrated his allegiance to, the strict separation-
ist standard by declaring that:

None of the arguments offered by the School District are [sic] persua-
sive in the present case. Each alleged distinction overlooks the single fact
that a state or its subdivision cannot endorse or advance religion. Nor
can a state use religious means to achieve secular purposes where, as
here, secular means exist to achieve those purposes." 7

Thus, Judge Johnson concluded his opinion by affirming the district
court's order that pregame prayers were unconstitutional and by revers-
ing the district court's decision that the equal access plan was facially
constitutional.10 8 Judge John Peck fully concurred with the decision and
the rationale, adding only that the equal access plan appeared to be noth-
ing more than a "thinly veiled attempt to continue the . . . traditional
pregame prayer format found unconstitutional by the district court."1"

Chief Judge Paul Roney, the third member of the appellate panel,
drafted a dissenting opinion that closely followed the reasoning advanced
by Judge Wellford in Stein.110 Unlike his colleagues, Judge Roney seemed
persuaded that the court should evaluate Jager on the basis of the Marsh
analysis."' In its opinion in Marsh, he recalled, the Supreme Court deter-
mined that the framers of the first amendment "did not consider opening
prayers as a proselytizing activity or as symbolically placing the govern-

105. Id.
106. Id. at 831-32.
107. Id. at 832.
108. Id. at 834-35.
109. Id. at 835 (Peck, J., concurring). Rather ironically, Judge Peck, sitting by designa-

tion in Jager, is permanently assigned to the Sixth Circuit Court of Appeals.
110. Id. (Roney, J., dissenting).
111. Id. at 837.
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ment's 'official seal of approval on one religious view.' ",112 On the con-
trary, the framers regarded "invocations as 'conduct whose. . . effect...
harmonize[d] with the tenets of some or all religions.' "113 After holding
that the legislative setting afforded no serious potential for indoctrina-
tion, the Court in Marsh stated in a more general vein that the "practice
of prayer similar to that now challenged. . . presents no more potential
for establishment than the provision of school transportation, beneficial
grants for higher education, or tax exemptions for religious organiza-
tions." 114 It seemed patently obvious to Judge Roney that pregame invo-
cations are essentially similar to legislative prayer, and that because of
the mitigating factors cited by counsel for the school district, those invo-
cations would afford no serious potential for an establishment of reli-
gion.' 15 Thus, he maintained that:

The ceremonial invocations that open public high school games in
Douglas County are facially constitutional under Marsh .... While the
invocations ... may take the form of prayer, both the short duration of
the invocations and the context in which they are delivered seem to alle-
viate any risk that the invocations will be used to proselytize or convert.
Under the school's revised plan, whe[n] volunteer speakers are chosen at
random from students, faculty and parents without regard to their reli-
gious or lack of religious beliefs and whe[n] there is no participation of or
identification with ministers or their churches, the neutrality of the invo-
cations can be presumed. The invocations here appear to be no more an
endorsement of Protestant Christianity or of religion than the legislative
prayer upheld in Marsh.""

Even if one were to apply the Lemon test to pregame invocations as
projected under the equal access plan, Judge Roney believed such invoca-
tions would still be consistent with the establishment prohibition.11 7 As
determined by the district court, pregame prayers promoted the secular
purposes of preserving a long standing tradition, solemnizing a public oc-
casion, and reminding the audience and players alike of the importance of
good sportsmanship." 8 Thus, although the invocations in question may

112. Id. (quoting Marsh, 463 U.S. at 792).
113. Id.
114. Id. (quoting Marsh, 463 U.S. at 791) (emphasis added). Each of the practices noted

in this excerpt from the Court's opinion in Marsh had previously been approved by the
Court. See Everson v. Board of Educ., 330 U.S. 1 (1947); Tilton v. Richardson, 403 U.S. 672
(1971); Walz v. Tax Comm'n, 397 U.S. 664 (1970).

115. 862 F.2d at 837.
116. Id.
117. Id. at 838.
118. Id.
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have a religious component, he reasoned, they nonetheless satisfy
Lemon's purpose prong.11'

As for the principal or primary effect of the challenged prayer ritual,
Judge Roney observed that:

Invocations at Douglas County High School games are given five times
per season, are sixty to ninety seconds in duration, and are not delivered
by clergymen, but rather by volunteers who are chosen without regard to
their religious beliefs or lack thereof. Given these facts, it cannot be said
that such invocations advance religion in any significant way or convey a
message of endorsement for a particular religious creed.1 20

Instead of manifesting governmental support for religion, he determined
that the primary effect of such pregame prayers was to "establish
solemnity.

'12 1

Finally, Judge Roney noted, under the equal access plan school author-
ities would have no contact with churches or clergyman and would have
no control over the content of the invocations.122 Consequently, the new
arrangement could hardly foster an excessive entanglement of church and
state in violation of the third prong of the Lemon test.12 3

Although Judge Roney attempted to demonstrate that his position was
clearly mandated by both the Lemon and Marsh tests, in his closing re-
marks he appeared to concede that his efforts were somewhat disingenu-
ous. 12 Quite possibly, in fact, he expressed the true thoughts of all the
judges involved in both Stein and Jager when he concluded his opinion
with the following commentary:

The caselaw developed under the Establishment Clause has grown
very complex, and there seems to exist a case for and against each pro-
position furthered by any party. There is a common thread, however,
running through the majority of cases decided under both Marsh and
Lemon: a common-sense balancing of the danger of Government estab-
lishment of religion with the recognition that religious traditions are a
part of our nation's fabric. While I have applied tests and analyzed cases

119. Id. In Lynch v. Donnelly, 465 U.S. 668 (1984), Chief Justice Burger, for the major-
ity, asserted that "[tihe Court has invalidated legislation or governmental action on the
ground that a secular purpose was lacking, but only when it has concluded there was no
question that the statute or activity was motivated solely for religious considerations." Id. at
680.

120. 862 F.2d at 839.
121. Id.
122. Id.
123. Id.
124. Id. at 841.
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to reach what I believe to be a principled result in this case, I have also
attempted to approach the issues in this commonsense fashion.125

Regrettably, on May 30, 1989, the Supreme Court rejected a petition
for certiorari filed by the Douglas County School District, thereby squan-
dering an apparently ideal opportunity to rationalize establishment clause
case law governing ceremonial prayer at public school sponsored func-
tions."' As a consequence of the Court's refusal to intervene, the vexing
issue posed by Stein and Jager remains unresolved." 7 Presumably, in the
Sixth Circuit, the courts will decide cases involving ceremonial prayer at
public school related events on the basis of the Stein rationale, while in
the Eleventh Circuit the courts will decide such cases under the Jager
rationale-an entirely unacceptable prospect!128

125. Id.
126. 862 F.2d 824, cert. denied, 109 S. Ct. 2431 (1989).
127. As various Justices have stressed over the years a denial of certiorari does not nec-

essarily mean that the Supreme Court agrees with the court below. Justice Frankfurter, for
example, once ponderously proclaimed that certiorari would be denied if:

... it seemed to at least six members of the Court that the issue was either not
ripe enough or too moribund for adjudication; that the question had better await
the perspective of time or that time would soon bury the question or, for one
reason or another, it was desirable to wait and see; or that the constitutional issue
was entangled with non-constitutional issues that raised doubt whether the consti-
tutional issue could be effectively isolated; or for various other reasons not relating
to the merits.

Darr v. Burford, 339 U.S. 200, 227 (1949) (Frankfurter, J., dissenting). Appearing on a re-
cent television program, Justice Brennan made the same point, albeit far less grandilo-
quently. All that denial of certiorari means, he averred, "is that the judgment we're asked to
review remains undisturbed." It does not signify, he continued, "that we agree with the
result or disagree with the result." This Honorable Court. Part 2. (Greater Washington
Educational Telecommunication Association, Inc. television broadcast 1988).

128. As interpreted by Georgia Attorney General Michael J. Bowers, the ruling in Jager
in all probability applies to pregame invocations conducted by public colleges and universi-
ties in the Eleventh Circuit as well as to invocations prior to public high school games. In an
informal advisory opinion provided for Dr. H. Dean Propst, Chancellor of, the University
System of Georgia, Mr. Bowers issued the following pronouncement:

To discount or deny the application of Jager, the distinction between a prayer
prior to a high school football game and before a college football game must have
legal significance. A factual difference obviously is the level of maturity of the
university student. However, cases under the Establishment Clause reaching dif-
ferent results for university and high school activities focus on consideration of
the educational mission of the university. The Supreme Court has referred to the
university or college campus as a marketplace of ideas, a forum of intellectual give
and take, and the proper place for scholarly interchange. In this context, it would
be highly unlikely to assert successfully that college football games are so inextri-
cably related to the university academic forum so as to provide legal justification
to distinguish Jager. Compare Widmark [sic] v. Vincent, 454 U.S. 263 (1981) (stu-
dent religious groups' meetings on college campus do not impermissibly advance
religion).
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V. REFLECTIONS AND CONCLUSIONS

Stein and Jager involved essentially the same constitutional question:
whether brief, ceremonial prayers delivered at public school related func-
tions, but outside the classroom setting, violate the establishment clause.
The responses to that question given by the federal judges who partici-
pated in Stein and Jager are most disconcerting to anyone who recog-
nizes the value of predictability in the law. A total of eight judges issued
opinions on the question, each ostensibly based on Supreme Court case
law. Reflecting the Supreme Court's confusing and contradictory signals
on the subject, there was virtually no agreement among those judges as to
the principles that should govern the disposition of the two cases.

At the district court level, Judge Gibson, in Stein, applied the Lemon
test in determining that the commencement prhyers at issue were consti-
tutional.12' Conversely, in Jager, District Court Judge Tidwell held that
under the Lemon test religious invocations prior to public high school
football games clearly contravened the establishment clause. " ' At the cir-
cuit court level, the majority in Stein decided that it must utilize the
Marsh approach in evaluating the constitutionality of commencement
prayers.13 1 As Judges Merritt and Milburn construed Marsh, nonsectarian
invocations and benedictions at graduation exercises would be perfectly
constitutional.132 The challenged prayers, however, failed to pass muster
because they tended to advance Christianity over other religions. 33 Repu-
diating the Sixth Circuit's approach to Stein, Judge Johnson for the Elev-
enth Circuit maintained that Marsh had no relevance for cases involving
the public schools.'" Instead, Judge Johnson, together with Judge Peck,
invoked the Lemon test which, as they interpreted it, proscribed both

Letter from Michael J. Bowers to Dr. H. Dean Propst (Sept. 21, 1989) (discussing ceremo-
nial prayer at public school events).

Acting on the Attorney General's advice, the University of Georgia discontinued invoca-
tions before home football games. Atlanta Constitution, Sept. 22, 1989 at Al, col. 3. Thereby
Georgia joined the three other Southeastern Conference schools in the Eleventh Circuit,
Auburn University and the Universities of Florida and Alabama, all of which had previously
terminated the practice. Meanwhile, the University of Tennessee, another Southeastern
Conference school, continues to present invocations before home football games. Atlanta
Journal, Sept. 15, 1989, at A12. Since Tennessee is located in the Sixth Circuit, the univer-
sity's pregame prayer ritual presumably will be upheld provided it comports with the Stein
requirement of religious neutrality.

129. 610 F. Supp. 43, 50 (W.D. Mich. 1985).
130. Jager v. Douglas County School Dist., Civ. Action No. C86-2037A, 19-20 (N.D. Ga.

Feb. 3, 1987).
131. 822 F.2d at 1409.
132. Id. at 1409-10.
133. Id. at 1410.
134. 862 F.2d at 828-29.
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sectarian and nonsectarian religious invocations at public school related
events and invalidated the equal access plan in the bargain. 135 Obfuscat-
ing the issue further, Judge Wellford, dissenting in Stein, and Judge Ro-
ney, dissenting in Jager, appeared to endorse the position that even brief
sectarian prayers presented at public events, such as commencement ex-
ercises or football games, were valid under either the Lemon or Marsh
tests!

13

Judge Roney identified the most unsettling fact emerging from the ju-
dicial chaos that characterized Stein and Jager when he lamented that
"there seems to exist a case for and against each proposition furthered by
any party."'13 Indeed, each of the various positions adopted by the judges
involved in those two cases can be both defended and condemned by ref-
erence to leading Supreme Court decisions. Thus, it is all too evident that
the issue presented by Stein and Jager falls into a "grey area" of consti-
tutional law. When one reflects on the wide diversity of religious view-
points in America and on the fact that religious invocations are presented
at countless public school related functions each year, it seems quite
likely that in the near term state and federal courts will be confronted
with many cases implicating the general question posed by Stein and Ja-
ger. The Supreme Court, therefore, rather urgently needs to provide
lower courts with a clear standard to apply in such cases.

While the Supreme Court has been rather tolerant of accommodation-
ist measures in other settings, it has been, as Judge Johnson phrased it,
"particularly vigilant in monitoring compliance with the Establishment
Clause" in the "special context of the public elementary and secondary
school system.' '

1s In that "special context" the Court has consistently
evinced a determination to maintain a "high and impregnable" wall of
separation between church and state. 3 Thus, if and when the Court

135. Id. at 829-35.
136. See supra notes 47 & 90 and accompanying text.
137. 862 F.2d at 841.
138. Id. at 828 (quoting Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987)).
139. See generally Stone v. Graham, 449 U.S. 39 (1980); Wallace v. Jaffree, 472 U.S. 38

(1985); McCollum v. Board of Educ., 333 U.S. 203 (1948); Engel v. Vitale, 370 U.S. 421
(1962); Abington School Dist. v. Schempp, 374 U.S. 203 (1963). Justice Frankfurter offered a
most compelling rationale for adhering to the strict separationist standard in cases involving
the public schools in the following excerpt from his concurring opinion in McCollum v.
Board of Educ., 333 U.S. 203 (1948):

Designed to serve as perhaps the most powerful agency for promoting cohesion
among a heterogeneous democratic people, the public school must keep scrupu-
lously free from entanglement in the strife of sects. The preservation of the com-
munity from divisive conflicts, of Government from irreconcilable pressures by re-
ligious groups, of religion from censorship and coercion however subtly exercised,
requires strict confinement of the State to instruction other than religious, leaving
to the individual's church and home, indoctrination in the faith of his choice.
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agrees to grant certiorari in a case involving the general constitutional
issue raised by Stein and Jager, it might seem reasonable to anticipate a
decision invalidating ceremonial prayer at events sponsored by public
schools. Such an outcome is by no means certain, however, since the
Court has been closely divided between accommodationists and strict
separationists in recent establishment clause cases.140

In any event, from the perspective of lower court judges, as well as the
public schools, the most important objective is to have the issue resolved
one way or another by the Supreme Court. As Justice Brandeis once ob-
served, it is often "more important that the applicable rule of law be set-
tled than it be settled right."4 Until the Supreme Court formulates un-
ambiguous guidelines for them to follow, state and federal judges
compelled to decide cases involving the constitutionality of ceremonial
prayer at public school-sponsored functions will continue to render judg-
ments based on their own idiosyncratic interpretations of Marsh and
Lemon.1 42 Beleaguered public school officials will continue to be whip-
sawed between militant proponents and opponents of ceremonial prayer,
with partisans on each side claiming the authority of the Constitution for
their respective positions. Under these circumstances, it seems inevitable
that confidence in the efficacy of the court system will be attenuated as
the American public witnesses the ludicrous spectacle of lawyers and
judges attempting to "reason together" in a legal tower of Babel.

Id. at 216-17.
140. For example, leading establishment clause cases such as Mueller v. Allen, 463 U.S.

388 (1983); Lynch v. Donnelly, 465 U.S. 668 (1984); Aguilar v. Felton, 473 U.S. 402 (1985);
and County of Allegheny v. American Civil Liberties Union Greater Pittsburgh Chapter, 109
S. Ct. 3086 (1989) were all decided by margins of 5-4.

141. Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932).
142. Although the decisions reached by the Sixth and Eleventh Circuit Courts in Stein

and Jager were not in direct conflict, those decisions were based on fundamentally different
interpretations of Supreme Court case law developing the establishment clause. Thus, one
could reasonably argue, the need to determine which rationale should be applied in cases
involving ceremonial prayer at public school related functions requires Supreme Court
intervention.
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