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Proof, and Liability in Title VII
Employment Discrimination Cases

I. INTRODUCTION

In Price Waterhouse v. Hopkins' the Supreme Court attempted to re-
solve the conflict among the circuits concerning the requisite burdens of
proof in cases filed under Title VII of the Civil Rights Act of 1964.2 In his
plurality opinion, Justice Brennan argued that when an employer makes
an employment decision by considering gender as well as legitimate fac-
tors, that decision was the type Title VII meant to condemn.' Once a
Title VII plaintiff proves that her gender was a substantial factor actually
relied upon in the employment decision, however, the employer may
avoid a finding of liability if it can prove by a preponderance of the evi-
dence that it would have made the same decision even if plaintiff's gender
had not been taken into account.

The impact of Hopkins should not be underestimated. In an attempt to
balance employee rights and employer prerogatives under Title VII, the
plurality became mired in a morass of semantics, and produced an opin-
ion that is confusing and misleading at best. The district courts and em-
ployers themselves are left to make their way through the shifting eviden-
tiary standards established by the Hopkins plurality; victims of employer
discrimination face a much worse fate.

Plaintiff-respondent Ann Hopkins ("Hopkins") was a senior manager
and had worked in an office of petitioner Price Waterhouse, a professional
accounting partnership, for five years when she was proposed for partner-
ship in 1982. The other partners in the firm were then invited to submit
written comments concerning Hopkins to the Admissions Committee,
which in turn made a recommendation to the firm's Policy Board regard-
ing the partnership candidacy." Out of eighty-eight persons proposed for

1. 109 S. Ct. 1775 (1989).
2. Pub. L. No. 88-352, 78 Stat. 253 (codified as amended at 42 U.S.C. § 2000e (1982)).
3. 109 S. Ct. at 1785.
4. Id. at 1787-88; id. at 1795 (White, J., concurring); id. at 1804-05 (O'Connor, J.,

concurring).
5. Id. at 1780-81.
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partnership that year, Hopkins was the sole woman. Twenty of these
candidates, including Hopkins, were neither offered nor denied admission
to the partnership by the Policy Board, but instead were held for recon-
sideration the following year.' Thirteen of the thirty-two partners who
had submitted comments on Hopkins supported her partnership bid.
Three partners recommended that the firm place her candidacy on hold,
while eight stated that they did not have an informed opinion about her,
and eight recommended that her partnership be denied.8 Before the time
for reconsideration came, the partners in her office withdrew their sup-
port for her, and Hopkins resigned and sued her employer under Title
VII of the Civil Rights Act of 1964 (the "Act"), claiming that the firm had
discriminated against her on the basis of sex in its partnership decisions.
The district court ruled in Hopkin's favor on the issue of liability,10 and
the United States Court of Appeals for the District of Columbia Circuit
affirmed."

This Note will discuss several aspects of the decision in Hopkins. First,
this Note will explain the legislative history 'of Title VII of the Act, the
provisions of the Act itself, and previous decisions attempting to clarify
the standard of causation and burdens of proof in Title VII litigation.
Next, this Note will consider the relevant facts and discuss the reasoning
of the Court's decision. Finally, it will analyze the opinion itself, in light
of case law and broader policy considerations, and will make recommen-
dations for change.

IL BACKGROUND

A. Title VII of the Civil Rights Act of 1964

With the passage of Title VII, Congress announced that employers may
not take sex, race, religion, or national origin into account in selecting,
evaluating, or compensating employees. Title VII provides in pertinent
part:

It shall be an unlawful employment practice for an employer - (1) to
fail or refuse to hire or to discharge any individual, or otherwise to dis-
criminate against any individual with respect to his compensation, terms,
conditions, or* privileges of employment, because of such individual's

6. Id. at 1781.
7. Id.
8. Id.
9. Id.

10. Id. at 1775.
11. Id.

1098 [Vol. 41



1990] PRICE WATERHOUSE v. HOPKINS 1099

race, color, religion, sex, or national origin.13

The legislative history of the statute reveals the recurring theme of an
intention to compel employers to look to qualifications of the individual
employee, rather than sex, race, religion, or national origin.13

An interpretive memorandum entered into the Congressional Record
by the comanagers of the bill in the Senate states that Title VII "ex-
pressly protects the employer's right to insist that any prospective appli-
cant . . . must meet the applicable job qualifications.' 4 This memoran-
dum also states that "[t]o discriminate is to make a distinction, to make a
difference in treatment or favor, and those distinctionsor differences in
treatment or favor which are prohibited by section 704 are those which
are based on any five of the forbidden criteria: race, color, religion, sex,
and national origin."'1 . Title VII actually allows an employer to take gen-
der into account in one circumstance: when gender is a "bona fide occu-
pational qualification [(BFOQ)] reasonably necessary to the normal oper-
ation of th[e] partcular business or enterprise."' Thus, except in those
limited situations in which gender is a BFOQ, gender must be irrelevant
to employment decisions; but employers remain free to decide against
women for other, "legitimate," reasons, so employers' freedom of choice is
preserved.

The legislative history of Title VII also "makes it clear that Congress
was attempting to eradicate discriminatory actions in the employment
setting, not mere discriminatory thoughts."' Senator Case, one of the
bill's comanagers in the Senate, stated that "[tihere must be some spe-
cific external act, more than a mental act. Only if [t]he [employer] does
the act because of the grounds stated in the bill would there be any legal
consequences." 8

Congressional intention as to allocation of the burden of persuasion on
the issue of causation is "considerably less clear."' The interpretive
memorandum from Title VII's sponsors states that "the plaintiff, as in
any civil case, would have the burden of proving that discrimination had
occurred.' 0 Once past this point, however, the standards blur, and it is
unclear whether the burden shifts to the employer to show that the deci-

12. 42 U.S.C. § 2000e-2(a) (1982).
13. See 109 S. Ct. at 1787.
14. 110 CONG. REc. 7247 (1964), quoted in Griggs v. Duke Power Co., 401 U.S. 424, 434

(1971).
15. 110 CONG. REc. 7213 (1964).
16. 42 U.S.C. § 2000e-2(e) (1982).
17. 109 S. Ct. at 1797 (O'Connor, J., concurring).
18. 100 CONG. REC. 7214 (1964).
19. 109 S. Ct. at 1797 (O'Connor, J., concurring).
20. 110 CONG. REc. 7214 (1964).
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sion would have been the same if the employer had not discriminated, or
whether the burden of persuasion remains on the plaintiff. This is the
point at which the decision in Hopkins articulates a new standard for the
allocation of the burden of proof.

B. Supreme Court Case Law

Title VII Litigation. There are two major theories upon which Title
VII plaintiffs may proceed: disparate treatment and disparate impact.2
The first important Supreme Court pronouncement on burdens of proof
in individual disparate treatment cases-like Hopkins-came in McDon-
nell Douglas Corp. v. Green.22 There the Court outlined the basic ele-
ments necessary to establish by inference a case of intentional discrimina-
tion.23 In order to establish a prima facie case of disparate treatment, the
plaintiff must show merely:

(i) that he belongs to a racial minority; (ii) that he applied and was quali-
fied for a job for which the employer was seeking applicants; (iii) that,
despite his qualifications, he was rejected; and (iv) that, after his rejec-
tion, the position remained open and the employer continued to seek ap-
plicants from persons of complainant's qualifications.24

The prima facie case creates a rebuttable presumption that the employer
unlawfully discriminated against the employee; the plaintiff's burden of
proof "is not [that] onerous. 25 Then the burden shifts "to the employer
to articulate some legitimate, nondiscriminatory reason for the em-
ployee's rejection."'2e The defendant bears a burden of production only.2 7

If the employer is successful in rebutting the presumption raised by the
plaintiff's prima facie case, the plaintiff is given the opportunity to pre-

21. "Disparate treatment," such as plaintiff alleged in Hopkins, has been described by
the Court as a situation in which "[t]he employer simply treats some people less favorably
than others because of their race, color, religion, sex, or national origin;" when a claim of
"disparate impact" is alleged, it involves "employment practices that are facially neutral in
their treatment of different groups but that in fact fall more harshly on one group than
another and cannot be justified by business necessity." International Bd. of Teamsters v.
United States, 431 U.S. 324, 335-36 n.15 (1977). For a discussion of the differences between
disparate treatment and disparate impact, and the requisite proof of motive under each
theory, see Smith, Employer Defenses in Employment Discrimination Litigation: A Reas-
sessment of Burdens of Proof and Substantive Standards Following Texas Department of
Community Affairs v. Burdine, 55 TEMP. L.Q. 372 n.3 (1982).

22. 411 U.S. 792 (1973).
23. Id. at 802.
24. Id.
25. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981).
26. 411 U.S. at 802.
27. Id. at 804.
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sent independent evidence that the employer's reasons are a mere pretext
for an underlying discriminatory motive.28 Here the plaintiff bears the
burden of persuasion.2 9 If the plaintiff makes the requisite showing "ei-
ther directly by persuading the court that a discriminatory reason more
likely motivated the employer or indirectly by showing that the em-
ployer's proffered explanation is unworthy of credence," 30 then the em-
ployer's liability is established, and a court will order a remedy.

The Court's opinion in McDonnell Douglas, though set in the context
of racial discrimination, seemed to indicate that employer decisions based
even partly on any forbidden discriminatory motive would result in a
finding of liability under the Act: "The broad, overriding interest, shared
by employer, employee, and consumer, is efficient and trustworthy work-
manship assured through fair and racially neutral employment and per-
sonnel decisions. In the implementation of such decisions, it is abun-
dantly clear that Title VII tolerates no racial discrimination, subtle or
otherwise. ' 1 Although the Court in McDonnell Douglas clearly stated
that the plaintiff has both the burden of production and persuasion as to
the elements of the prima facie case, lower courts have "had difficulty
. . . in deciding the nature of defendant's burden in seeking to advance
the legitimate, nondiscriminatory reasons that the Supreme Court
contemplated., 2

The Court cut back somewhat upon its expansive interpretation of Ti-
tle VI1 1 in McDonald v. Sante Fe Trail Transportation Co.34 Referring
to the causation problem, the Court stated that

the use of the term "pretext" . . . does not mean ... that the Title VII
plaintiff must show that he would have in any event been rejected or
discharged solely on the basis of his race, without regard to the alleged
deficiencies .... [N]o more is required to be shown than that race was
a "but-for" cause. 3

The Court announced that a but-for test of causation was required to
prove a Title VII violation, "but without explanation of why that was
thought to be the appropriate test or how that standard would operate in

28. Id.
29. Id.
30. Burdine, 450 U.S. at 256.
31. 411 U.S. at 801 (emphasis added).
32. Smith, supra note 21, at 376.
33. The Court also read Title VII broadly in Griggs v. Duke Power Co., 401 U.S. 424

(1971), which held that not only intentional discrimination, but also facially neutral prac-
tices which have a discriminatory effect, are prohibited.

34. 427 U.S. 273 (1976).
35. Id. at 282 n.10.
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practice."3 6

In Texas Department of Affairs v. Burdine,3 7 the Supreme Court re-
solved the lingering confusion regarding the issues of whether the plain-
tiff retains the burden of persuasion throughout the case concerning the
defendant's discriminatory motivation and whether the defendant merely
has a burden of production. Discussing the employer's burden of proof
once the plaintiff has established a prima facie case, the Court stated that
the nondiscriminatory reasons offered by the defendant must be legally
sufficient to justify a judgment for the defendant. The defendant, never-
theless, is not required to persuade the factfinder that it was in fact moti-
vated by the reasons offered. 8 The defendant has only a "burden of pro-
duction," which operates to meet the plaintiff's prima facie case as well as
to frame the issue for the plaintiff attempting to show pretext.39 The
Court stated that the plaintiff at all times retains the "burden of persua-
sion;"'0 although the plaintiff is given the chance to prove that the de-
fendant's stated reason was not the "real" one, "[t]his burden now merges
with the ultimate burden of persuading the court that she has been the
victim of intentional discrimination."' 1 Commentators have described
Burdine as an effort "by the court to restrain misapplications of the Mc-
Donnell Douglas formula, keeping the focus in disparate treatment cases
... . [Niot [on the issue of] whether the defendant is able to prove and
justify a business reason for a particular employment action, but rather,
whether the defendant intentionally discriminated.' 2

Constitutional Litigation. The Supreme Court has also dealt with
the dilemma of defendants with "mixed motives"-some legal, some
not-in constitutional cases. In Village of Arlington Heights v. Metropol-
itan Housing Development Corp.,43 a municipal governing body refused
to rezone a tract of land in question to permit construction of multiple-
family, low-income housing. The case, like Hopkins, involved "the
problems of motivation and causation in the context of a multimember
decisionmaking body authorized to consider a wide range of factors in
arriving at its decisions." 4 The Court there found that the plaintiffs, in-
cluding a nonprofit housing developer seeking to construct racially inte-

36. Brodin, The Standard of Causation in the Mixed-Motive Title VII Action: A Social
Policy Perspective, 82 COLUM. L. REv. 292, 302 (1982).

37. 450 U.S. 248 (1981).
38. Id. at 258.
39. Id. at 255-56.
40. Id. at 256.
41. Id.
42. Smith, supra note 21, at 378-79.
43. 429 U.S. 252 (1977).
44. 109 S. Ct. at 1800 (O'Connor, J., concurring).
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grated units, had "failed to carry their burden of proving that discrimina-
tory purpose was a motivating factor in the Village's decision," and thus
held that there was no equal protection clause violation.4 5 The Court
promulgated the following test for causation:

Proof that the decision by the Village was motivated in part by a racially
discriminatory purpose would not necessarily have required invalidation
of the challenged decision. Such proof would, however, have shifted to
the Village the burden of establishing that the same decision would have
resulted even had the impermissible purpose not been considered. If this
were established, the complaining party in a case of this kind no longer
fairly could attribute the injury complained of to improper consideration
of a discriminatory purpose.'"

This "same decision" test was further explained in Mt. Healthy City
School District Board of Education v. Doyle,'47 a case involving an explic-
itly mixed-motive employment decision in which the contract of an un-
tenured teacher was not renewed because of legitimate reasons as well as
the teacher's exercise of his first amendment rights. Focusing on the cau-
sation issue, the Court placed the initial burden on the plaintiff to show
that his constitutionally protected conduct was a "substantial" or "moti-
vating" factor in the challenged employment decision. If the plaintiff is
successful, the burden then shifts to the employer to establish that it
would have reached the same decision in the absence of the protected
conduct."8 The Court stated that this formula results in protection of con-
stitutional rights without "commanding undesirable consequences not
necessary to the assurance of those rights,"' and rejected a causation
standard

which focuses solely on whether protected conduct played a part, "sub-
stantial" or otherwise, in a decision not to rehire, [since such a rule]
could place an employee in a better position as a result of the exercise of
constitutionally protected conduct than he would have occupied had he
done nothing. 0

National Labor Relations Act Litigation. Supreme Court cases
dealing with "dual motive" discharges brought under section 8(a)(3) of
the National Labor Relations Act ("NLRA")" have been considered by
the Court when analyzing the standard of causation to be applied to anal-

45. 429 U.S. at 270.
46. Id. at 270-71 n.21.
47. 429 US. 274 (1977).
48. Id. at 286-87.
49. Id. at 287.
50. Id. at 285 (emphasis added).
51. Ch. 372, § 8(a), 49 Stat. 452 (codified as amended at 29 U.S.C. 158 (1982)).
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ogous Title VII "mixed motive" suits. Section 8(a)(3) of NLRA declares it
an unfair labor practice for an employer to discourage or encourage mem-
bership in any labor organization by "discrimination in regard to hire or
tenure of employment or any term or condition of employment."2 In a
typical "dual motive" NLRA case, the employee alleges that his discharge
"was based on his participation in protected union activities. The em-
ployer usually alleges a business justification for the dismissal. When
both have merit, the determination of whether there has been a violation
becomes difficult. 5

3

The Supreme Court granted certiorari in National Labor Relations
Board v. Transportation Management Corp." to resolve a conflict among
the circuits quite similar to the dilemma presented by Title VII cases
prior to Hopkins. In its opinion, the Court endorsed a two-part motive
analysis first announced in the National Labor Relations Board's
("Board") decision in National Labor Relations Board v. Wright Line.55

According to the analysis in Wright Line, the Board's General Counsel
has the burden of persuading the Board that an "anti-union animus" was
a "substantial" or "motivating" factor in the employer's decision to dis-
charge the employee."6 If the General Counsel succeeds in carrying this
burden, the employer has a chance to rebut; then, if the employer's rebut-
tal does not succeed, it can still avoid a finding of liability by showing
through a preponderance of the evidence "that the employee would have
lost his job in any event."' 7 The Court stated that the second part of this
analysis places the burden of proof on the employer and is the functional
equivalent of an affirmative defense.5 8 Finally, if the employer fails to
carry its burden on this issue, it is guilty of an unfair labor practice and is
subject to remedies, including reinstatement.5 9

The Court's reasoning in adopting the Wright Line test was that it was
just and consistent with tests adopted in analogous areas of law.60 The
Court stated, "though the Board allowed the employer to avoid being
found a violator by showing he would have discharged the employee any-
way, this did not add to the elements of the offense which the General
Counsel had to prove."6 ' Shifting the burden of proof to the employer.in

52. Id. § 158(a).
53. Note, Uniform Analysis for Dual Motive Discharges, 49 Mo. L. REv. 623 (1984).
54. 462 U.S. 393 (1983).
55. 251 N.L.R.B. 1083, 1088 (1980), enforced, 662 F.2d 899 (1st Cir. 1981), cert. denied,

455 U.S. 989 (1982).
56. 462 U.S. at 400.
57. Id.
58. Id.
59. Id. at 401.
60. Id. at 403-04.
61. Note, supra note 53, at 626.
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the latter part of the analysis is thus "clearly reasonable."6 2 The Wright
Line test itself was borrowed from Mt. Healthy, and allowed an employer
to avoid liability if it could prove that even though an illegal motive
played some part in its decision, the legal motives would have led to a
discharge even without the illegal one.63

The Wright Line-Mt. Healthy test represented a significant departure
from the Supreme Court's traditional "weighing and balancing" approach
to labor cases under the NLRA.G' Prior to the decision in Wright Line,
the Board used an "in part" test to analyze dual motive discharge cases.
As long as union activity existed in part as a reason for discharge-it
need not be the dominant or controlling factor-a violation would be
found." With the Board's adoption of the Mt. Healthy test in Wright
Line, and the Supreme Court's subsequent ratification of this test in
Transportation Management, came what amounted to a "but for" test of
causation and a shifting of the burden of persuasion to the employer to
prove by a preponderance of the evidence that he would have discharged
the employee even without the illegal motive."

C. Aftermath of the Act

Title VII's specification of the standard of causation has, "to say the
least, left the circuits in disarray.' 67 The First, Second, Sixth, and Elev-
enth Circuits have held that once plaintiff has proven that a discrimina-
tory motive was a "substantial" factor in an employment decision, the
employer may avoid imposition of liability with proof by a preponderance
of the evidence that its decision would have been the same without dis-
crimination.6 On the other hand, the Third, Fourth, Fifth, and Seventh
Circuits have required plaintiff to show that, but for her gender (or other
prohibited factor), the employment decision would have been in her
favor.6" The Court of Appeals for the D.C. Circuit followed the same rule
as the Eleventh Circuit, except that it required the employer's proof to be
clear and convincing.70 The Court of Appeals for the Ninth Circuit also
required clear and convincing proof from the employer and went further
by finding Title VII liability as soon as plaintiff shows that an impermis-
sible motive was a factor in an employment decision. Therefore, once lia-

62. 462 U.S. at 403.
63. 251 N.L.R.B. at 1087.
64. Note, supra note 53, at 631.
65. 251 N.L.R.B. at 1084.
66. Note, supra note 53, at 630-31.
67. 109 S. Ct. at 1784 n.2.
68. See Bell v. Birmingham Linen Serv., 715 F.2d 1552, 1557 (11th Cir. 1983).
69. See, e.g., Peters v. City of Shreveport, 818 F.2d 1148, 1161 (5th Cir. 1987).
70. See Hopkins v. Price Waterhouse, 825 F.2d 458 (D.D.C. Cir. 1987).
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bility is established, the employer may avoid the remedy of reinstatement
and backpay by proving that it would have made the same decision in the
absence of the impermissible motive.7 1 The Court of Appeals for the
Eighth Circuit followed the Ninth Circuit's distinction between the liabil-
ity and remedial phases of Title VII litigation, but required from the em-
ployer only a preponderance of the evidence."

III. STATEMENT OF THE CASE

At trial, Judge Gesell of the District Court for the District of Columbia
specifically found that Hopkins had "played a key role in Price
Waterhouse's successful effort to win a multi-million [sic] dollar contract
with the Department of State."7 3 Positive evaluations from partners in
Hopkins' office and high-ranking State Department officials of Hopkins'
professional character led Judge Gesell to conclude that she "had no diffi-
culty dealing with clients and her clients appear to have been very
pleased with her work" and that she "was generally viewed as a highly
competent project leader who worked long hours, pushed vigorously to
meet deadlines and demanded much from the multidisciplinary staffs
with which she worked."'74 However, the firm also evaluated Hopkins neg-
atively in the important area of interpersonal skills. Judge Gesell found
that "[slupporters and opponents of her candidacy indicated that she was
sometimes overly aggressive, unduly harsh, difficult to work with and im-
patient with staff.""11 Judge Gesell decided that Price Waterhouse placed
legitimate emphasis on these interpersonal skills in making its partner-
ship decisions, and that the firm's criticisms of Hopkins' interpersonal
skills were not merely a pretext for discrimination.6 It was obvious, how-
ever, that Hopkins had been evaluated, at least by some partners, in sex-
based terms. One supporter commented that Hopkins "[hlad matured
from a tough-talking somewhat masculine hard-nosed mgr to an authori-
tative, formidable, but much more appealing lady ptr candidate."'7' The
man whom Judge Gesell found responsible for telling Hopkins why her
candidacy was placed on hold advised her to "walk more femininely, talk
more femininely, dress more femininely, wear make-up, have her hair
styled, and wear jewelry.'7 The judge decided that Price Waterhouse had

71. See, e.g., Fadhl v. City & County of San Fraticiso, 741 F.2d 1163, 1165-66 (9th Cir.
1984).

72. See, e.g., Bibbs v. Block, 778 F.2d 1318, 1320-24 (8th Cir. 1985) (en banc).
73. Price Waterhouse v. Hopkins, 618 F. Supp. 1109, 1112 (D.D.C. 1985).
74. Id. at 1112-13.
75. Id. at 1113.
76. Id. at 1120.
77. 109 S. Ct. at 1782.
78. 618 F. Supp. at 1117.
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"done nothing to disavow reliance on such comments."' 9 Thus, he held
that the firm had discriminated against Hopkins on the basis of sex, in
violation of Title VII, by considering comments that "resulted from sex
stereotyping. "80 Judge Gesell added that if Price Waterhouse proved by
clear and convincing evidence that it would have made the same decision
on the question of Hopkins' candidacy without this discrimination, it
could avoid equitable relief. He ruled, however, that the firm had not car-
ried this burden."'

On appeal, the district court's ultimate conclusion was affirmed. The
court of appeals' analysis, however, was slightly different. It held that an
employer could avoid Title VII liability-not just equitable relief-by
proving by clear and convincing evidence that it would have made the
same employment decisions absent discrimination.2 The Supreme Court
granted certiorari to resolve the above noted conflicting courts of appeals
decisions addressing the burdens of proof between the parties in Title VII
cases in which employment decisions are shown to be the result of legiti-
mate as well as illegitimate motives. 8

IV. THE DEcISION

A. Plurality Opinion

Justice Brennan, joined by Justices Marshall, Blackmun, and Stevens,
delivered the plurality opinion.' 4 Justice Brennan began by considering
the language and the legislative history of Title VII." He placed particu-
lar emphasis on the words "because of," in the statute's language forbid-
ding an employer to "limit, segregate, or classify his employees . .. in
any way which would deprive or tend to deprive any individual of em-
ployment opportunities or otherwise adversely affect his status as an em-
ployee, because of such individual's. . . sex."' 6 The plurality argued that
this language meant that gender must be wholly irrelevant to employ-
ment considerations: "because of" is not, as Price Waterhouse argued, an-
other way of saying "but-for causation.' 87 The plurality cited McDonald
v. Sante Fe Trail Transportation Co." as support for its conclusion:

79. Id.
90. Id.
81. Id. at 1120.
82. 825 F.2d at 470-71.
83. Price Waterhouse v. Hopkins, 108 S. Ct. 1106 (1988).
84. 109 S. Ct. at 1780.
85. Id. at 1784-88.
86. 42 U.S.C. §§ 2000e-2(a)(1),(2) (1982).
87. Id.
88. 427 U.S. 273 (1976).
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[Wihen a Title VII plaintiff seeks to show that an employer's explana-
tion for a challenged employment decision is pretextual, "no more is re-
quired to be shown than that race was a but-for cause." This passage,
however, does not suggest that the plaintiff must show but-for cause; it
indicates only that if she does so, she prevails."

The plurality also emphasized that the words "because of" do not mean
"solely because of."90 Congress also intended to forbid those employment

decisions based on a mixture of legitimate and illegitimate factors." The
plurality stated that the critical issue is whether gender was factored at

all into the employment decision at the time it was made. 2 Hence, when
Price Waterhouse considered gender along with other legitimate factors
in making its decision regarding Hopkins, "that decision was 'because of'
sex and the other, legitimate consideration." 93

By employing "common sense," the plurality decided that Congress did
not intend to require Title VII plaintiffs to delineate the exact causal role
played by both legitimate and illegitimate considerations in challenged

employment decisions.' 4 Support for the plurality's interpretation of "be-
cause of" was drawn from the statute's allowance for gender to be taken
into account when it is a BFOQ: "[Tihe only plausible inference to be
drawn from this provision is that, in all other circumstances, a person's
gender may not be considered in making decisions that affect her.""5 Ad-
ditionally, the plurality cited Watson v. Fort Worth Bank & Trust" and
Griggs v. Duke Power Co.,'7 two cases in which the Court held Title VII
to forbid making gender even an indirect obstacle to employment through
the use of "facially neutral tests or qualifications that have a dispropor-
tionate, adverse impact on members of protected groups when those tests
or qualifications are not required for performance of the job.""19

The plurality noted that the BFOQ exception shows that employers are
not required to change the basic nature of their business in order to com-
ply with Title VII." While the statute maintains employer prerogatives,
these must be balanced with employee rights: "[lit is abundantly clear
that Title VII tolerates no. . .discrimination, subtle or otherwise."100 Af-

89. 109 S. Ct. at 1785 n.6 (quoting McDonald, 427 U.S. at 282 n.10).
90. Id. at 1785 n.7.
91. Id. at 1785.
92. Id.
93. Id.
94. Id. at 1786.
95. Id.
96. 108 S. Ct. 2777 (1988).
97. 401 U.S. 424 (1971).
98. 109 S. Ct. at 1786.
99. Id.

100. Id. at 1786-87 (quoting McDonnell Douglas Corp. v. Green, 411 U.S. 792, 801

(Vol. 411108
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ter summarizing the statute's history in the Court and in Congress, the
plurality concluded that the bottom line is as follows: Employers are for-
bidden to consider gender when making employment decisions (except
when gender is a BFOQ), but they remain free to decide against any can-
didate-male or female-for other reasons."' Based on this reasoning,
the plurality concluded that Title VII's "balance of rights" necessitates a
corresponding "balance of burdens."""2 Formulating this requirement, the
plurality held that if Title VII plaintiffs show that gender was a motivat-
ing factor in an employment decision, the employer must prove that it
would have made the same decision even without gender playing such a
part in the process in order to avoid imposition of liability.' s

The plurality distinguished its analysis of Hopkins, in which the chal-
lenged employment decision resulted from a mixture of legitimate and
illegitimate reasons, from that employed in Burdine, in which either a
legitimate or an illegitimate consideration was the single source of the
decision.' 0 ' Reasoning that, in a mixed-motives case, the critical inquiry
cannot be whether the legitimate reason for the employment decision was
the "true reason," the plurality argued that Hopkins should not be forced
to fit her proof into the "narrow" Burdine framework.'03 Instead, the plu-
rality deemed an appropriate description of the employers' burden of
proof in Hopkins to be an "affirmative defense." The plurality stated
"the plaintiff must persuade the factfinder on one point, then the em-
ployer, if it wishes to prevail, must persuade it on another."'' The plural-
ity found support for this conclusion in its decision in Transportation
Management17 and delineated case history of past Title VII suits, in
which employers used illegitimate criteria to distinguish among employ-
ees, as direct support for its decision. The plurality cited Dothard v.
Rawlinson,'08 Corning Glass Works v. Brennan,'0 9 and Hayes v. Shelby

(1973)).
101. Id. at 1787.
102. Id. at 1787-88.
103. Id.
104. See 450 U.S. 248, 256-58 (1981).
105. 109 S. Ct. at 1788-89.
106. Id. at 1788.
107. Id. "The Board has not purported to shift the burden of persuasion .... ." NLRB

v. Transportation Management Corp., 462 U.S. 393, 400 n.5 (1983).
108. 433 U.S. 321, 332-37 (1977). The Court assumed, when employer asserts that gender

is a BFOQ within the meaning of § 703(e), that the employer must show why it must use
gender as such a criterion.

109. 417 U.S. 188, 196 (1974). Despite the express permission of the Equal Pay Act, Pub.
L. No. 88-38, 77 Stat. 56 (codified as amended at 29 U.S.C. § 206(d) (1982)), for employers
to pay women different wages when this disparity results from a "factor other than sex," the
employer must prove that the real disparity is not sex-based.
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Memorial Hospital1 as demonstration that the Court's premise "always
has been" that if an employer chooses to let gender factor into its deci-
sionmaking process, then it must shoulder the burden of justifying its fi-
nal decision."'

The plurality also emphasized its analogous conclusions in other fields
in which a particular characteristic is statutorily irrelevant to the alloca-
tion of rights and burdens under the law." 2 The plurality found similari-
ties in the Court's holding in Mt. Healthy. There, plaintiff claimed that
he had lost his public school teaching job because he exercised his free
speech rights under the first amendment. Once plaintiff has proved that
his protected speech was a "motivating" or "substantial" factor in his em-
ployer's decision to discharge him, the employer must prove "by a pre-
ponderance of the evidence that it would have reached the same decision
as to [the plaintiff] even in the absence of the protected conduct."'1 3 The
plurality noted that a finding for the plaintiff under this standard is tan-
tamount to a conclusion that an illegitimate factor was the "but-for"
cause of the adverse treatment, according to its decision in Arlington
Heights."" Finally, citing Transportation Management, the plurality em-
phasized that once an employee had shown that his discharge was due
partly to hostility towards unions, "[tihe employer is a wrongdoer; . . . it
is fair that he bear the risk that the influence of legal and illegal motives
cannot be separated, because he knowingly created the risk and because
the risk was created not by innocent activity but by his own wrongdo-
ing.""' It is then up to the employer to prove that it would have made
the same decision without the illegal motive. The plurality argued that its
conclusion in Hopkins treads a "well-worn path:" a plaintiff who is able
to show that an illegitimate motive played a motivating part in an em-
ployment decision places the burden on the employer to prove that, if it
had not taken the illegal motive into account, it would have come to the
same decision."'

Regarding plaintiff's proof on the issue of whether gender played a mo-
tivating part in an employment decision, the plurality described the criti-

110. 726 F.2d 1543, 1548 (11th Cir. 1984). Under Title VII as amended by the Pregnancy
Discrimination Act, Pub. L. No. 95-555, 92 Stat. 2076 (codified as amended at 42 U.S.C. §
2000(e) (1982)), the employer has the burden of showing that its limitations on work a preg-
nant woman may perform are necessary because of the pregnant condition.

111. 109 S. Ct. at 1789.
112. Id. at 1789-90.
113. 429 U.S. at 287.
114. 109 S. Ct. at 1790. The Mt. Healthy standard applies in cases in which plaintiff

alleges that an unconstitutional motive contributed to legislation's passage. Village of Ar-
lington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 270-71 n.21 (1977).

115. 109 S. Ct. at 1790 (citing Transportation Management, 462 U.S. at 403).
116. Id.
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cal inquiry as one asking the employer at the moment the decision was
made what its true reasons were. The plaintiff has met her burden if the
employer responded that one of the reasons was that the employee was a
woman."' The plurality rejected Price Waterhouse's contention that re-
marks made at work which are based on "sex stereotyping" lack legal
relevance. The Court stated that "[t]he plaintiff must show that the em-
ployer actually relied on her gender in making its decision. In making this
showing, stereotyped remarks can certainly be evidence that gender
played a part."'1 Noting that its finding of discrimination as a result of
Hopkins's specific proof did not suggest a limit on any method of proving
that stereotyping played a motivating role in other employment decisions,
the plurality reiterated the critical facts as follows: ". . . Hopkins proved
that Price Waterhouse invited partners to submit comments; that some of
the comments stemmed from sex stereotypes . . . and that Price
Waterhouse in no way disclaimed reliance on the sex-linked
evaluations."' 1 9

The plurality announced an objective standard concerning the em-
ployer's proof of its probable decision in the absence of an illegal motive
and stated that a legitimate and substantial reason for an employment
decision will not suffice if that same reason did not actually motivate the
employer at the time of the decision. 1 0 Since the premise of a mixed-
motives case is that it involved some legitimate reason, Price
Waterhouse's bare showing that Hopkins's interpersonal skills were a le-
gitimate concern, partially motivating its decision, does not allow the em-
ployer to prevail; "[tihe employer instead must show that its legitimate
reason, standing alone, would have induced it to make the same
decision." '

1

The plurality rejected both lower courts' holdings that the employer
must show by clear and convincing evidence that it would have made the
same decision without the discrimination.'2 2 The Court held in United
States Postal Service Board of Governors v. Aikens' 2 that conventional
rules of civil litigation apply to Title VII cases.' 2'4 Thus, the parties' need
only prove their case by a preponderance of the evidence.'29 The plurality
distinguished the rare exceptions to this standard, which the Court has

117. Id.
118, Id. at 1791.
119. Id.
120. Id.
121. Id. at 1792.
122. Id.
123. 460 U.S. 711 (1983).
124. Id. at 716.
125. 109 S. Ct. at 1792.
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recognized when the government is seeking to take "unusual coercive ac-
tion" against an individual, from Hopkins, in which the plaintiff sought
conventional relief. In the few instances requiring clear and convincing
proof when the action sought only conventional relief, the plurality found
it "significant that in such cases it was the defendant rather than the
plaintiff who sought the elevated standard of proof-suggesting that this
standard ordinarily serves as a shield rather than, as Hopkins seeks to use
it, as a sword."""0 Mt. Healthy127 and Transportation Management 28 the
cases the plurality found to be closest to Hopkins, did not require clear
and convincing proof.129 The plurality reasoned that although public pol-
icy against gender-based discharge of employees is vitally important, it is
no more important than the policy against discharging employees because
they spoke out publicly or affiliated with a union. The plurality argued
that all these concerns are well served by a standard requiring proof by a
preponderance of the evidence. '

The plurality decided that the district court's finding that sex stere-
otyping permissively played a role in Hopkins' candidacy evaluation3 1

was not clearly erroneous.18 2 The plurality dismissed Price Waterhouse's
"belated and unsubstantiated" insinuations concerning Dr. Susan Fiske, a
social psychologist who offered expert testimony at trial that some of the
partners' comments reflected sex stereotyping. The plurality noted that
counsel for the firm did not challenge her expertise or the legitimacy of
her discipline at trial.1 33 The plurality stated in dicta that Dr. Fiske's ex-
pert testimony was just "icing on Hopkins' cake . . . . [11f an employee's
flawed 'interpersonal skills' can be corrected by a soft-hued suit or a new
shade of lipstick, perhaps it is the employee's sex and not her interper-
sonal skills that has drawn the criticism." 8 ' Even though the district
court found that Hopkins' behavior justified negative comments about
her skills as a senior manager, the plurality stated this was irrelevant to
the critical question of whether those partners who evaluated Hopkins in
sex-based language would have given the same comments if she had been
a man.'2 5

126. Id.
127. 429 U.S. at 287.
128. 462 U.S. at 400-03.
129. 109 S. Ct. at 1792-93.
130. Id. at 1793.
131. 618 F. Supp. at 1120.
132. 109 S. Ct. at 1793.
133. Id.
134. Id.
135. Id. at 1794.
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B. Justice White's Concurrence

Justice White stated that the Court need look no further than its opin-
ion in Mt. Healthy to determine the correct analysis of causation in Hop-
kins.13' He noted with approval the Mt. Healthy Court's rejection of a
causation rule that asked only whether an employee's protected conduct
played a part in a decision not to rehire."' Justice White stated that the
labeling of the Mt. Healthy approach as "but for" causation or as an af-
firmative defense was irrelevant, but its application to the instant issues
was clear:

As in Mt. Healthy, the district court found that the employer was moti-
vated by both legitimate and illegitimate factors. And here, as in Mt.
Healthy, and as the Court now holds, Hopkins was not required to prove
that the illegitimate factor was the only, principal, or true reason for the
petitioner's action. Rather ... her burden was to show that the unlawful
motive was a substantial factor in the adverse employment action ....
The burden of persuasion then should have shifted to Price Waterhouse
to prove "by a preponderance of the evidence that it would have reached
the same decision . . . in the absence of" the unlawful motive."38

Justice White agreed with the plurality that the application of this analy-
sis to 'Title VII suits involving "mixed motives" does not undermine the
Court's holdings in pretext cases like Burdine and McDonnell Douglas.139

Since the Court announced in Transportation Management that the Mt.
Healthy standard does not improperly shift to the defendant the ultimate
burden of persuasion on the issue of whether the employer intentionally
discriminated,14 0 Justice White argued that the Mt. Healthy test is con-
sistent with the Court's command that "[tihe ultimate burden of per-
suading the trier of fact that the defendant intentionally discriminated
against the plaintiff remains at all times with the plaintiff.""'

Justice White stated that "the plurality seems to require, at least in
most cases, that the employer submit objective evidence that the same
result would have occurred absent the unlawful motivation."4 " He found
no basis, however, for the requirement of objective evidence in order for
the employer to carry its burden.' 3 Instead, when the legitimate .motive
found in a mixed-motives case would have been enough reason alone for

136. Id. at 1795 (White, J., concurring).
137. Id.
138. Id. (quoting Mt. Healthy, 429 U.S. at 287) (citations omitted).
139. Id.
140. See 462 U.S. at 400 n.5.
141. 109 S. Ct. at 1796 (White, J., concurring) (quoting Burdine, 450 U.S. at 253).
142. Id.
143. Id.
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the employment decisions, and the employer testifies with credibility that
the decision would have resulted from the legitimate motive alone, Jus-
tice White stated that there is "ample proof."" He asserted that this
proposition is even more appropriate when the court finds that illegiti-
mate and legitimate factors motivated the decision after the employer
had denied any illegitimate motive to begin with.145

C. Justice O'Connor's Concurrence

Justice O'Connor wrote separately to explain the Court's "departure"
from the McDonnell Douglas standard and to indicate exactly how the
"strong medicine" of requiring the employer to shoulder the burden of
persuasion on the causation issue should be administered. 14 After consid-
ering the same Title VII language and legislative history which the plural-
ity traced, Justice O'Connor concluded that, contrary to the plurality's
dictum, the words "because of" do mean "but for" causation: "[T]he gen-
eral policy under Title VII is to limit relief for racial discrimination in
employment practices to actual victims of the discrimination. 14 7

Justice O'Connor attempted to clarify, based on congressional intent,
which party bears the burden of persuasion on the difficult causation is-
sue. Although the interpretive memorandum cited by the plurality states
that "the plaintiff, as in any civil case, would have the burden of proving
that discrimination had occurred,' 1 48 Justice O'Connor noted that in
cases of multiple causation, for reasons of fairness and to further the de-
terrent purposes involved in the duty of care concept, the common law of
torts has established the long-standing practice of shifting the burden of
proof to multiple defendants, allowing each of them a chance to prove
that their negligent action was not the "but-for" cause of plaintiff's in-
jury.140 Justice O'Connor noted that this burden shifting approach is also
applied when the result of a defendant's tortious act combines with a
force of innocent or unknown origin to harm the plaintiff.150

Requiring plaintiff to prove that defendant's conduct was the "but-for"
cause of an injury "challenges the imagination of the trier to. probe into a
purely fanciful and unknowable state of affairs . . . .But when conjec-
ture is demanded it can be given a direction that is consistent with the

144. Id.
145. Id.
146. Id. at 1796-97 (O'Connor, J., concurring).
147. Id. (quoting Sheet Metal Workers v. EEOC, 478 U.S. 421, 499 (1986) (White, J.,

dissenting)).
148. Id. (citing 110 CONG. Rac. 7214 (1964) (emphasis added)).
149, Id. (citing Summers v. Tice, 33 Cal. 2d 80, 84-87, 199 P.2d 1, 3-4 (1948)).
150. Id.
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policy considerations that underlie the controversy."' 5 Justice O'Connor
articulated the policy goal of the statutory employment "tort" created by
Title VII as two-fold:

[First,[ to deter conduct which has been identified as contrary to public
policy and harmful to society as a whole .... Title VII . .. provided
"the spur or catalyst which causes employers and unions to self-examine
and to self-evaluate their employment practices and t6 endeavor to elim-
inate, so far as possible, the last vestiges" of the discrimination ... [sec-
ond,] "to make persons whole for injuries suffered on account of unlawful
employment discrimination."' 52

Based on these goals of employment equality, Justice O'Connor reasoned
that Congress also meant to recognize the harm that results from a deci-
sional process which includes sex or race as a consideration regardless of
the final outcome. 5 s Despite the treatment that may result from an eval-
uation process, however, Justice O'Connor noted that "Congress clearly
conditioned legal liability on a determination that the consideration of an
illegitimate factor caused a tangible employment injury. . .. "I"'

Justice O'Connor stated that once an individual disparate treatment
plaintiff has shown that an illegitimate criterion was a substantial factor
in an adverse employment decision, the employer is not yet a proven Ti-
tle VII violator, but it should not be allowed a presumption of good faith
as an employer faced with merely circumstantial evidence of discrimina-
tion would. 5" Based on the purposes underlying Title VII and the eviden-
tiary standards employed in the analogous field of causation in tort law,
she argued that "calling upon the employer to show that despite consider-
ation of illegitimate factors the individual plaintiff would not have been
hired or promoted in any event hardly seems 'unfair' or contrary to the
substantive command of the statute."' ' Justice O'Connor noted that
these principles have been accepted by the Court in cases dealing with
the "remedial phase" of class action disparate treatment in which the
burden shifts to the employer to show that the individual applicant was
denied employment for lawful reasons after the class has established that
consideration of illegal factors was the employer's "standard practice. '

5
7

These decisions "indicate a recognition that presumptions shifting the

151. Id. at 1798 (quoting Malone, Ruminations of Cause-in-Fact, 9 STAN. L. REv. 60, 67
(1956)).

152. Id. (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 417-18 (1975)) (citations
omitted).

153. Id.
154. Id.
155. Id.
156. Id. at 1799.
157. Id.
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burden of persuasion based on evidentiary probabilities and the policies
behind the statute are not alien to our Title VII jurisprudence."""

Justice O'Connor admitted that the rule adopted by the plurality rep-
resented a change in direction from some prior cases, particularly Mc-
Donnell Douglas and Burdine.159 In attempting to distinguish these dis-
parate treatment cases, Justice O'Connor explained that in McDonnell
Douglas plaintiff presented no direct evidence that the employer consid-
ered an illegitimate factor in its decision-making process. Faced with
merely inferential proof, the employer's burden was deemed one of pro-
duction, to articulate a legal reason for its decision.' 0 Considering the
Court's indication that "the McDonnell Douglas test is inapplicable
whe[n] the plaintiff presents direct evidence of discrimination,"''61 Justice
O'Connor stated that Price Waterhouse should not be "entitled to the
same [McDonnell Douglas] presumption of good faith whe[n] there is di-
rect evidence that it has placed substantial reliance on factors whose con-
sideration is forbidden by Title VII."' 2

Justice O'Connor cited lower court decisions which held that when
plaintiff has shown that discrimination played a significant role in the
decisional process but is unable to pinpoint the consideration of illegal
motives as the exact cause of injury, making the employer shoulder the
risk of nonpersuasion is a sensible rule of evidence and .furthers the goals
of Title VII. After all, in such a situation, the uncertainty as to causation
was created by the employer itself.163 O'Connor found evidence in Bell v.
Birmingham Linen Service"6I that Hopkins was not in a unique dilemma:

It would be illogical, indeed ironic, to hold a Title VII plaintiff present-
ing direct evidence of a defendant's intent to discriminate to a more
stringent burden of proof, or to allow a defendant to meet that direct
proof by merely articulating, but not proving, legitimate, nondiscrimina-
tory reasons for its action.'"

Shifting the burden of persuasion to the employer in a case like Hop-
kins' in which the plaintiff showed by direct evidence that an illegal mo-
tive played a substantial part in a specific employment decision should be

158. Id.
159. Id. at 1801.
160. Id. (citing Teamsters, 431 U.S. at 358 n.44).
161. Id. at 1802 (quoting Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121

(1985)). TWA was not a Title VII case, but was filed under the Age Discrimination in Em-
ployment Act, Pub. L. No. 90-202, 81 Stat. 602 (codified as amended at 29 U.S.C. §§ 621-634
(1982)).

162. Id. at 1801.
163. Id.
164. 715 F.2d 1552 (11th Cir. 1983).
165: Id. at 1556.
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distinguished, Justice O'Connor argued, from a similar burden shift in a
case resting solely on statistical proof, that would apply the disparate im-
pact analysis announced in Griggs and extended to subjective decisional
processes in Watson v. Fort Worth Bank & Trust.16 Justice O'Connor
emphasized that the major evil which Title VII was meant to eradicate is
the explicit consideration of forbidden factors; "[w]hile the prima facie
case under McDonnell Douglas and the statistical showing of imbalance
involved in an impact case may both be indicators of discrimination...
they are not, in and of themselves, the evils Congress sought to eradicate
from the employment setting." '  Furthermore, she argued that burden
shifting in a Hopkins-type setting creates no incentive to seek sexual or
racial balance in the workplace in violation of section 2000e-2(j). Instead
it creates incentive for the employer, in order to avoid bearing the bur-
den, to avoid any reliance on illegal factors in making its employment
decision. '

D. Justice Kennedy's Dissent

Stating that the employment discrimination rules adopted by the plu-
rality are sure to result in confusion, Justice Kennedy suggested that a
"wiser course" would be continued application of the McDonnell Doug-
las/Burdine evidentiary scheme. 169 Justice Kennedy argued that although
throughout much of its opinion the plurality denounced a "but-for" stan-
dard of causation, this is the standard which it ultimately adopted once it
placed the burden of proof on the issue of causation, upon the employer:
"The plurality's causation analysis is misdirected, for it is clear that, who-
ever bears the burden of proof on the issue, Title VII liability requires a
finding of but-for causation." 170 In support of this "clear" rule, Justice
Kennedy, along with the plurality and concurrences, cited the language of
the statute itself and the interpretive memorandum prepared by the stat-
ute's drafter, and he asserted that "[tihe verbal formulae we have used in
our precedents are synonymous with but-for causation." '

Justice Kennedy cited Burdine as reaffirming the allocation of proof for
Title VII individual disparate treatment cases originally set out in Mc-

166. 108 S. Ct. 2777, 2790 (1988). "[T]he ultimate burden of proving that discrimination
against a protected group has been caused by a specific employment practice remains with
the plaintiff at all times."

167. 109 S. Ct. at 1803-04.
168. Id.
169. Id. at 1806 (Kennedy, J., dissenting).
170. Id. at 1807.
171. Id. (citing Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 683

(1983); Teamsters v. United States, 431 U.S. 324, 358 (1977); Cooper v. Federal Reserve
Bank of Richmond, 467 U.S. 867, 875 (1984)).
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Donnell Douglas: "[T]he ultimate burden of persuading the trier of fact
that the defendant intentionally discriminated against the plaintiff re-
mains at all times with the plaintiff.'"""a Although the plurality attempted
to reconcile its result with Bairdine by stating that Burdine applies only
to "pretext" cases, Justice Kennedy stated that "[o]ur opinions make
plain that Burdine applies to all individual disparate, treatment cases,
whether the plaintiff offers direct proof .. . or chooses the indirect
method of showing that the employer's proffered justification is . ..a
pretext.""' He urged adherence to this framework, arguing that the
"new" set of rules adopted by the plurality is not commanded by Title
VII and will result in complexity, confusion for the factfinder, and the
real risk of incorrect decisions; "Congress' manifest concern with prevent-
ing imposition of liability in cases where discriminatory animus did not
actually cause an adverse action . . . suggests to me that an affirmative
showing of causation should be required. And the most relevant portion
of the legislative history supports just this view."174

Justice Kennedy undercut the potential benefits of the plurality's ap-
proach.'1 First, "[t]he burden shift properly will be found to apply in
only a limited number of employment discrimination cases. The applica-
tion of the new scheme, furthermore, will make a difference only in a
smaller subset of cases.' 7 6 Justice Kennedy reached this conclusion from
the assumption that the "new" scheme will apply only to cases in which
the plaintiff has produced direct, substantial evidence reliance on an im-
permissible motive, and the employer has produced evidence that legiti-
mate reasons justified its action.17 7 Second, he predicted that the courts
will be put to the "onerous" task of establishing standards for deciding
when to apply the burden shift: "Lower courts long have had difficulty
applying McDonnell Douglas and Burdine. Addition of a second burden-
shifting mechanism, the application of which itself depends on assess-
ment of credibility and a determination whether evidence is sufficiently
direct and substantial, is not likely to lend clarity to the process.' 78

Justice Kennedy argued there already exists one burden-shifting mech-
anism in individual disparate treatment cases adopted from McDonnell
Douglas and Burdine.'7' He stated that Justice O'Connor did not con-
front the difficulty that is certain to arise from questionable application

172. Id. at 1809 (quoting Burdine, 450 U.S. at 253).
173. Id. at 1810.
174. Id. at 1811 (citing 110 CoNG. REc. 7214 (1964)).
175. Id. at 1811-12.
176. Id. at 1812.
177. Id.
178. Id.
179. See id.
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of a second burden shift in litigation.180 Although Justice O'Connor also
relied on the assertion that "nothing in the language, history, or purpose
of Title VII prohibits adoption ."I' of the plurality's approach, Jus-
tice Kennedy argued that this did not justify the plurality test. In con-
trast, he stated, congressional concern with avoiding employer liability in
situations in which a discriminatory motive did not in fact cause employ-
ment discrimination seemed to require affirmative proof of causation.""2

V. ANALYSIS

The evidentiary standard advocated by the plurality in Hopkins fulfills
at least one prediction made nearly a decade ago:

The Supreme Court'[s] . . .teaching in title [sic] VII class-action cases
and elsewhere seems to point toward the adoption of a test that permits
a defendant who is found to have been motivated by an unlawful consid-
eration to escape liability if he can establish that he would have arrived
at the same decision even absent the unlawful consideration. 3

Unfortunately, this "same decision" standard will allow discriminatory
employers to escape liability completely and thus produce outcomes that
are inconsistent with the goals of Title VII, including assurance to the
public, individuals, classes of employees, and the courts that "the em-
ployer will not escape punishment for discriminatory actions." '184 Regard-
less of the plurality's avowed rejection of the "bdt-for" standard of causa-
tion and their labeling of the employer's showing as an "affirmative
defense," the "same decision" test which it ultimately adopted dictates
that in order for a court to find for the plaintiff under this standard, it
must conclude that an illegal motive was a "but-for" cause of the employ-
ment decision. The "same decision" test must be cast in terms of "but-
for" terminology, despite the plurality's refusal to do so, since the em-
ployer is liable only if the employee can show that the forbidden factor
was a but-for cause of the challenged action. Inevitably this standard of
causation-however it is labelled-will "frustrate Title VII's objective of
eliminating unlawful discriminatory considerations in employment be-
cause liability will attach only if an employer's consideration of an unlaw-
ful discriminatory factor is the determinative factor in the challenged em-

180. Id.
181. Id. at 1800 (O'Connor, J., concurring).
182. See id. at 1811 (Kennedy, J., dissenting).
183. Brodin, supra note 36, at 293.
184. Note, The Application of the McDonnell Douglas Analysis to Mixed-Motive Em-

ployment Discrimination Cases: An Analysis, 12 HAMLINE L. Rsv. 173, 192 (1988).
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ployment decision."'' 5 Although at first blush the plurality opinion in
Hopkins seems innocuous since the final result of Hopkins' claim is still
pending on remand, the case casts a foreboding shadow on the hopes of
future Title VII litigants claiming employment discrimination.

A. A Critique of the Hopkins Opinions

The Plurality Opinion. The plurality opinion is fraught with incon-
sistencies of language and logic. Interpreting the Act in order to specify
the appropriate standard of causation, the plurality stated that "[t]o con-
strue the words 'because of' as colloquial shorthand for 'but-for causa-
tion,' as does Price Waterhouse, is to misunderstand them."'18 Noting a
"passing reference" to a similar issue in McDonald v. Sante Fe Trail
Transportation Co. 187 in which the Court stated that a Title VII plaintiff
attempting to prove that an employer's explanation for a challenged em-
ployment decision is pretextual need show "no more . . . than that race
was a 'but for' cause," 188 the plurality quickly added that the McDonald
language "does not suggest that the plaintiff must show but-for cause; it
indicates only that if she does so, she prevails."' 8 9 It is difficult to under-
stand the plurality's construction. Perhaps acknowledging its facile dis-
missal of the but-for standard clearly enunciated in McDonald, the plu-
rality attempted to justify this dismissal through the "decisive" difference
that McDonald is a "pretext" case while Hopkins is a mixed motives
case.1

0

The plurality plunged into further trouble with the standard of causa-
tion issue by attempting to show that its analysis in Hopkins "do[es] not
traverse new ground," at least in favoring a preponderance of the evi-
dence standard.1'' Citing Mt. Healthy as one of "the cases from this
Court that most resemble[s] this one,'" s the plurality stated that "[wie
have reached a similar conclusion in other contexts in which the law an-
nounces that a certain characteristic is irrelevant to the allocation of bur-
dens and benefits."' 8 The plurality temporarily forgot its earlier admon-
ishment of the "but-for" standard and' stated that Hopkins follows a

r

185. Comment, Bibbs v. Block: Standard of Causation and Burden of Proof in an Indi-
vidual Disparate Treatment Action Under Title VII, 42 WASH, & LEE L. REv. 1439, 1450
(1985) (emphasis added).

186. 109 S. Ct. at 1785.
187. 427 U.S. 273 (1976).
188. Id. at 282 n.10.
189. 109 S. Ct. at 1785 n.6.
190. Id.
191. Id. at 1789.
192. Id. at 1792.
193. Id. at 1789.
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"well-worn path," admitting that "[a] court that finds for a plaintiff
under this standard has effectively concluded that an illegitimate motive
was a but-for cause of the employment decision." '"

Problems also arose in the plurality's treatment of the issue of "shift-
ing" the burdens of proof in Title VII cases. Emphasizing that its Hop-
kins opinion did not discredit Burdine, the plurality stated that "since we
hold that the plaintiff retains the burden of persuasion on the issue
whether gender played a part in the employment decision, the situation
before us is not the one of 'shifting burdens' that we addressed in Bur-
dine."' 9 The plurality described the employer's burden "most appropri-
ately an affirmative defense,""" but nevertheless, summarized its prece-
dents in mixed-motive cases and described the analysis it applied in
Hopkins as such: "[W]e have concluded that the plaintiff who shows that
an impermissible motive played a motivating part in an adverse employ-
ment decision has thereby placed upon the defendant the burden to show
that it would have made the same decision in the absence of the unlawful
motive."'197 Despite the incongruities of the plurality opinion, however,
the advanced analysis comes closer than the other opinions to giving any
real effect to employee rights under Title VII'"

Justice White's Concurrence. Justice White's statement that "to
determine the proper approach to causation in this case, we need look
only to the Court's opinion in Mt. Healthy . . ."99 results from a facile
application of Mt. Healthy standards to the facts in Hopkins' case. Jus-
tice White ignored the difference in the two cases resulting from their
different contexts. It is not obvious why the standard enunciated in a first
amendment case involving the firing of a teacher, rather than the Burdine
individual disparate treatment claim standard, should govern the burden
of proof in Title VII cases.'"°

Equally unfounded are Justice White's pronouncements that

[i]n a mixed motives case, where the legitimate motive found would have
been ample grounds for the action taken, and the employer credibly tes-
tifies that the action would have been taken for the legitimate reasons
alone, this should be ample proof ... where the employer denies any

194. Id. at 1790 (emphasis added).
195. Id. at 1788.
196. Id.
197. Id. at 1790 (emphasis added).
198. Justice O'Connor was emphatic in setting up a stricter threshold standard to be met

before the employer would be made to bear any burden of proof at all. See infra notes 203-
21 and accompanying text.

199. 109 S. Ct. at 1795 (White, J., concurring).
200. See id. at 1811 (Kennedy, J., dissenting).
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illegitimate motive in the first place but the court finds that illegitimate
. . . factors motivated the adverse action.2 0

1

Justice White's suggestion that the employer's own testimony should be
given additional weight after the court has made a finding contrary to the
employer's own testimony (that an illegal factor did play a role in the
decision-making process) is troubling.202

Justice O'Connor's Concurrence. Justice O'Connor wrote to tem-
per the plurality's "broad statements regarding the applicability of the
allocation of the burden of proof applied in this case." 03 By assuming
that the "plurality proceeds from the premise that the words 'because of'
in the statute do not embody any causal requirement at all," Justice
O'Connor "substantially" distinguished her proposed standard for shift-
ing the burden of persuasion to the defendant from that announced by
the plurality2 0 Conceding what the plurality denied, that the plurality
approach represented a "departure from the McDonnell Douglas stan-
dard,' 20

5 Justice O'Connor employed her own semantic discussion of
"but-for" causation in order to justify this departure.20

Justice O'Connor criticized the plurality's "misreading" of the words
"because of" in the statute and the resultant conclusion that any consid-
eration of sex in a decisional process violates Title VII and then forces
the burden shift to the employer to justify its decision.07 Justice
O'Connor stated that this burden shift would be justified only when a
disparate treatment plaintiff shows by direct evidence that an illegal mo-
tive factored substantially into the decision.0 8 Justice O'Connor cited Mt.
Healthy for the proposition which requires the employer to place the em-
ployee in the position she would have been in without discrimination:

As an evidentiary matter, whe[n] a plaintiff has made this type of strong
showing of illicit motivation [illegitimate factor played a "substantial
role" in employment decision], the factfinder is entitled to presume that
the employer's discriminatory animus made a difference to the outcome,
absent proof to the contrary from the employer. Where a disparate treat-
ment plaintiff has made such a showing, the burden then rests with the
employer to convince the trier of fact that it is more likely than not that

201. Id. at 1796 (White, J., concurring).
202. See id. at 1791 n.14.
203. Id. at 1796 (O'Connor, J., concurring).
204. Id. at 1805.
205. Id. at 1796.
206. Id. at 1796-98.
207. Id. at 1804.
208. Id.
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the decision would have been the same absent consideration of the ille-
gitimate factor.'"

Finally, Justice O'Connor distinguished this "threshold standard" from
that proposed by the plurality, that she saw as reading any causation re-
quirement out of the statute. She stated that "[u]nder my approach, the
plaintiff must produce evidence sufficient to show that an illegitimate cri-
terion was a substantial factor in the particular employment decision
such that. . .the decision was made 'because of' the plaintiff's protected
status. Only then would the burden of proof shift to the defendant. 2 1 0

Although Justice O'Connor framed the critical inquiry in Hopkins as
"what allocation of the burden of persuasion on the issue of causation
best conforms with the intent of Congress and the purposes behind Title
VII,"'2 1  her analysis ultimately represented an abandonment of Title
VII's goals. On the surface of the opinion, by shifting the burden of the
persuasion to the defendant when the plaintiff has shown that the illegal
motive was a substantial factor in the employment decision, Justice
O'Connor appeared sympathetic to plaintiff's position in Title VII
cases.2 1 2 Undeniably, though, her reasoning ignored the inevitably harsh
result-a -finding of no employer liability-when a plaintiff cannot prove
that an illegitimate factor played a "substantial" role in the adverse
decision.

Justice O'Connor argued that the substantial factor threshold "identi-
fies those employment situations [in which] the deterrent purpose of Ti-
tle VII is most clearly implicated" 12 but failed to acknowledge that such
a standard makes a sham of the Court's pronouncement that "[in the
implementation of such [employment] decisions, it is abundantly clear
that Title VII tolerates no . . . discrimination, subtle or otherwise.""" It
is arguable that the practice of subtle as opposed to blatant discrimina-
tion is indeed more invidious, as it lingers on and employers go unpun-
ished. Unlike Hopkins, many plaintiffs will not have access to docu-
mented evidence of discriminatory and sex-based evaluation in the
decisionmaking process. In such cases, the employer will avoid liability

209. Id.
210. Id. at 1805 (emphasis added).
211. Id. at 1797.
212. "1 simply cannot believe that Congress intended Title VII to accord more deference

to a private employer in the face of evidence that its decisional process has been substan-
tially infected by discrimination. . ." Id. at 1800. "Particularly in the context of the profes-
sional world ... requiring the plaintiff to prove that any one factor was the definitive cause
of the decisionmakers' action may be tantamount to declaring Title VII inapplicable to such
decisions." Id. at 1803.

213. Id. at 1804.
214. McDonnell Douglas, 411 U.S. at 801 (emphasis added).
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completely and remain undeterred from practicing discrimination again,
despite the fact that any and all "consideration of race, color, religion,
sex, or national origin in making employment decisions 'was the most ob-
vious evil Congress had in mind when it enacted Title VII.' ,M15

Justice Kennedy's Dissent. Justice Kennedy pointedly criticized
the ,plurality's analysis by emphasizing its "internal inconsistency."216
The plurality stated:

When ... an employer considers both gender and legitimate factors at
the time of making a decision, that decision was "because of" sex and the
other, legitimate considerations-even if we may say later, in the context
of litigation, that the decision would have been the same if gender had
not been taken into account.2 7

Justice Kennedy argued that the plurality "appears to indicate that an
employer who considers illegitimate reasons when making a decision is a
violator." 21 In order to reconcile this with the plurality's subsequent
statement that "an employer shall not be liable if it can prove that, even
if it had not taken gender into account, it would have come to the same
decision,"' 10 Justice Kennedy reasoned that "it must be that a decision
that would have been the same absent consideration of sex was not made
'because of' sex. In other words, there is no violation of the statute absent
but-for causation."t22

0 Regardless of the description of the plurality's cau-
sation requirement, it was obviously less troubling to Justice Kennedy
than what he perceived to be an unfair result: "[In certain cases it is not
the plaintiff who must prove the presence of causation, but the defendant
who must prove its absence."1221

Justice Kennedy would have remanded the case for entry of judgment
in favor of Price Waterhouse and described the plurality analysis as a
"novel assertion that a violation has occurred where sex made no differ-
ence in the outcome."'2 He did not explain this criticism. It is even more
confusing in the light of his later statement that "Hopkins plainly
presented a strong case . . . of the presence of discrimination in Price
Waterhouse's partnership process.""12 Justice Kennedy argued that since

215. 109 S. Ct. at 1803 (quoting Teamsters v. United States, 431 U.S. 324, 335 n.15
(1977)).

216. Id. at 1808 (Kennedy, J., dissenting).
217. Id. at 1785.
218. Id. at 1809 (Kennedy, J., dissenting).
219. Id. at 1786.
220. Id. at 1809 (Kennedy, J., dissenting).
221. Id.
222. Id. at 1808.
223. Id. at 1814.
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the district court found that sex discrimination was not a "but-for" cause
of the decision to put Hopkins on hold, this should be the end of the
matter.224 He quarreled with the procedural "difficulties" of the plural-
ity's holding and advocated the creation of a frightening world for minor-
ity employees in which employers would avoid Title VII liability even in
the face of direct evidence of discrimination.

B. Policy Implications

An underlying concern in all of the opinions in Hopkins appears to be
the prevention of any windfall to employees in mixed-motive cases, that
is, a desire to comport with the "make-whole" purpose of Title VII
through the use of a standard which effectively places the employee in
the same position he would have been in-no better, no worse-had there
been no discrimination. This seems a fair concern; but, as stated by Jus-
tice White, the concern took the form of adoption of the Mt. Healthy test
as well as its rationale:

The Court rejected a rule of causation that focused "solely on whether
protected conduct played a part, 'substantial' or otherwise, in a decision
not to rehire," on the grounds that such a rule could make the employee
better off by exercising his constitutional rights than by doing nothing at
all.

225

What all of the Justices failed to address was the strained nature of the
application of this reasoning to the facts of Hopkins. Ultimately there is
little support for the rejection of the broader, "in part" causation rule
since it is apparent that Hopkins was not made "better off" by being
evaluated in sex-based terms, and the fact of the stereotyping itself was
entirely beyond her control.

The progeny of McDonnell Douglas, culminating in Hopkins, may be
seen as steadily drifting further from the realization of Title VII's goal of
equality. Through attempts to avoid appearing "pro-employee" or mind-
less of employer prerogatives, the Court has lost sight of important con-
siderations including the fact that employers almost always have better
access than their employees to information and evidence concerning the
reasons behind employment decisions. Indeed, a majority of the Court in
Hopkins were compelled to offer various justifications for even placing
any burden of proof on an employer clearly faced with direct evidence of
his discrimatory actions.22 6 The Court's decision in McDonnell Douglas

224. Id.
225. Id. at 1795 (White, J., concurring) (quoting Mt. Healthy, 429 U.S. at 285).
226. See id. at 1787-90; id. at 1796 (White, J., concurring); id. at 1799 (O'Connor, J.,

concurring).
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represented a desire to end workplace discrimination by making employ-
ers more accountable for their action.22 7 After Hopkins, however, it is eas-
ier than ever for employers to escape liability since a majority of the
Court agreed that an employer would not be liable under Title VII if it
could prove that it would have come to the same decision if gender had
not been taken into account.2

VII. RECOMMENDATIONS

The "same-decision" test agreed upon by a majority of the Court in
Hopkins229 was far from an inevitable result. It merely followed from ju-
dicial interpretation of the Act's language that, as demonstrated by the
line of Supreme Court cases emanating from McDonnell Douglas, has
grown progressively more narrow. A different, though no less reasonable,
interpretation of Title VII would produce more sound and just results.

It has been proposed that, in a typical mixed-motive case-when the
plaintiff has established the existence of a forbidden factor in the deci-
sionmaking process, but the defendant has proven the concurrent opera-
tion of a legitimate factor that, standing alone, could justify the deci-
sion-"Congress appears to have suggested that the. . . case be resolved
with a finding of liability (because of the consideration of race) but a
withholding of affirmative relief and back pay (because the plaintiff in
fact suffered no 'harm' other than the adverse consideration of his race
itself)."2 3 0 Additionally, the "same decision" test of causation may be in-
appropriate for maintaining employee rights under Title VII, that the
Court has indicated deserve more protection than equal protection or first
amendment rights.3

Since one of the primary goals of Title VII is the eradication of all
discrimination in employment opportunities and practices, it would be
more reasonable for the Court to adopt a causation standard under which
a Title VII plaintiff could establish a violation by proving that sex or
another prohibited criterion was a motivating factor in the employment

227. "Placing the burden of production on the employer enables the plaintiff to pierce
the corporate veil and to obtain information which the employer normally would suppress."
Note, supra note 184, at 184.

228. 109 S. Ct. at 1795; id. at 1795-96 (White, J., concurring); id. at 1796 (O'Connor, J.,
concurring).

229. Id. at 1787-88; id. at 1795-96 (White, J., concurring); id. at 1796 (O'Connor, J.,
concurring).

230. Brodin, supra note 36, at 298.
231. "Indeed, the Court has already distinguished between constitutional equal protec-

tion and statutory Title VII claims in reading the substantive protections of the latter more
broadly than that of the former in the area of unintentional discriminatory impact." Id. at
311.
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decision. In addition, an employer's failure to make an employment deci-
sion without considering any of the forbidden factors in and of itself
should result in the finding of a violation, notwithstanding the final out-
come. Even if the employee is not fired outright, he should be able to
make a claim for "damages based solely upon the effect of the discrimina-
tory actions, for example, mental anguish. Allowing an employee, sub-
jected to discrimination, to plead a case for damages is appropriate in
light of the Act's adherence to the 'make whole' principle. 2 32

Once liability has been determined, the burden should be shifted to the
employer to attempt to show that the same decision would have been
made without the discriminatory animus. This standard would serve
merely to limit the amount of plaintiff's recovery without changing the
established fact of liability.23 3 From a societal perspective, this result is
far more preferable to that of Hopkins: Victims of employment discrimi-
nation are prevented from receiving a windfall, while at the same time are
made whole. Employers have the chance to control and limit plaintiffs'

remedies, and the public is assured that employers will not escape pun-
ishment for discriminatory practices.

VIII. CONCLUSION

In Price Waterhouse v. Hopkins a divided Court outwardly decried em-
ployers who take gender or race into account in making employment deci-
sions. The plurality announced that the Court has "long recognized that
whatever the final outcome of a decisional process, the inclusion of race or
sex as a consideration within it harms both society and the individual. 2 3 4

The plurality opinion downplayed its departure from the goals of Title
VII first given effect over a quarter of a century ago in McDonnell Doug-
las-goals which are crucial to any equality of opportunity or advance-
ment in today's workplace. But in the end, even after Hopkins proved
that her sex was a factor in Price Waterhouse's decision to place her part-
nership candidacy on hold, no liability under Title VII was attached; all
of this was in the name of employers' "freedom of choice." 3 " The stan-
dard adopted by a majority of the Court may hardly be described as a
"balance" because this test weighs more heavily to the advantage of em-
ployers, by shielding them from liability, at the expense of employees'
rights to be free from discrimination. The result of Hopkins can only act

232. Note, supra note 184, at 192 n.82.
233. See Bibbs v. Block, 778 F.2d 1319 (8th Cir. 1985).
234. 109 S. Ct. at 1798.
235. Id. at 1786.
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as a chilling of the impetus for future employees who are subject to work-
place discrimination-sexual or otherwise, blatant or subtle-to bring
their claims to light.

BETH L. SINGLETARY


