
Florida Star v. B.J.F.: Can the State
Regulate the Press in the Interest of

Protecting the Privacy of Rape Victims?

L INTRODUCTION

In Florida Star v. B.J.F.,' the Supreme Court invalidated a Florida
statute2 proscribing the newspaper publication of the identity of sexual
assault victims. In making its determination, the Court balanced the state
interest of protecting the privacy of assault victims against the first
amendment concerns of the free press.3 The Court did not focus on the
privacy right of the plaintiff as much as it considered the inability of the
statute to achieve its desired goal. Accordingly, the Supreme Court found
the Florida statute unconstitutional primarily because of its failure to
protect the privacy of assault victims effectively without an impermissible
intrusion on the first amendment freedom of the press.

II. STATEMENT OF THE CASE

Defendant, The Florida Star, was a weekly newspaper that served the
Jacksonville, Florida area. As a standard feature, the newspaper pub-
lished "brief articles describing local criminal incidents under police in-
vestigation."' Plaintiff, B.J.F., informed the Duval County Sheriff's De-
partment that an unidentified man had sexually assaulted her.' The
department prepared a written report of the incident which identified the
plaintiff by her full name.6 The department then placed the report in its
press room,7 where defendant's reporter-trainee copied the complete re-
port and delivered it to one of defendant's reporters.8 This reporter wrote
a one-paragraph story about the incident that contained plaintiff's full

1. 109 S. Ct. 2603 (1989).
2. FLA. STAT. § 794.03 (1987).
3. 109 S. Ct. at 2607.
4. Id. at 2605.
5. Id.
6. Id.
7. Id. The department had no policy restricting access to either the reports or the press

room. Id.
8. Id. at 2605-06.

1061



1062 MERCER LAW REVIEW [Vol. 41

name.' The Florida Star subsequently published the story, in violation of
its own internal policy of not revealing the identity of sexual assault
victims.10

After publication, B.J.F. filed suit against The Florida Star,1 claiming
that the newspaper had negligently violated a Florida statute"2 which pro-
hibited the publication or broadcast of the identity of sexual offense vic-
tims. 13 Even though the Florida legislature provided only penal sanctions
for violation of the statute, plaintiff invoked a theory of negligence per se
asserting that defendant should be held civilly liable for damages result-
ing from the paper's negligent violation of the statute. 4

At trial, plaintiff testified that the publicity from the article caused her
emotional distress.15 Among other things, plaintiff stated that her mother
received phone calls from a man who claimed he would rape B.J.F. again,
and that she had been forced to seek both police protection and :nental

9. Id. at 2606. As published in The Florida Star on October 29, 1983, the article read:
[B.J.F.] reported on Thursday, October 20, she was crossing Brentwood Park,
which is in the 500 block of Golfair Boulevard, enroute to her bus stop, when an
unknown black man ran up behind the lady and placed a knife to her neck and
told her not to yell. The suspect then undressed the lady and had sexual inter-
course with her before fleeing the scene with her 60 cents, Timex watch and gold
necklace. Patrol efforts have been suspended concerning this incident because of
lack of evidence.

Id.
10. Id.
11. Plaintiff also filed a negligence action against the department for violation of §

794.03 of the Florida Code. The parties settled this claim before trial for $2500. 109 S. Ct. at
2606.

12. FLA. STAT. § 794.03 (1987). The statute reads in its entirety:
Unlawful to publish or broadcast information identifying sexual of-
fense victim.-No person shall print, publish, or broadcast, or cause or allow to
be printed, published, or broadcast, in any instrument of mass communication the
name, address, or other identifying fact of information of the victim of any sexual
offense within this chapter. An offense under this section shall constitute a misde-
meanor of the second degree, punishable as provided in § 775.082, § 775.083, or §
775.084.

Id.
13. 109 S. Ct. at 2606.
14. Under a negligence per se theory, a plaintiff may argue that a legislative enactment

provides the standard of reasonableness "from which it is negligence to deviate":
When a statute provides that under certain circumstances particular acts shall or
shall not be done, it may be interpreted as fixing a standard for all members of
the community .... The fact that such legislation is usually penal in character,
and carries with it a criminal penalty, will not prevent its use in imposing civil
liability, and may even be a prerequisite thereto.

W. KEETON, P. DOBBS, R. KEETON & OWEN, PROSSER AND KEETON ON THE LAW OF TORTS § 36,
at 220 (5th ed. student ed. 1984).

15. 109 S. Ct. at 2606.
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health counseling.10
During the course of the litigation, The Florida Star repeatedly raised

the first amendment as a defense, arguing that imposition of civil liability
pursuant to violation of Florida Code section 794.03 encroached on its
constitutional guarantee to freedom of the press.' The trial court denied
defendant's motion to dismiss and its two motions for directed verdict,
finding section 794.03 constitutional because it "reflected a proper bal-
ance between the First Amendment and privacy rights." 8 The trial judge
directed a verdict for plaintiff, finding defendant negligent per se, and
allowed the jury to address the issues of causation and damages." The
jury awarded plaintiff both actual and punitive damages, and defendant
appealed."

The Florida First District Court of Appeals affirmed the judgment of
the trial court, stating that the identity of a rape victim is "of a private
nature and not to be published as a matter of law."'1 The Supreme Court
of Florida denied discretionary review, and defendant appealed to the
United States Supreme Court.2  The Supreme Court reversed.2

III. GENERAL BACKGROUND MATERIAL

The opinion in Florida Star did not provide a definitive statement of
the current law in any one particular area. Rather, the case combined
elements from at least three issues in first amendment analysis in
presenting its limited holding. In making its decision, the Court in Flor-
ida Star weighed the following issues: (1) whether the Florida statute sur-
vives traditional ends-means constitutional analysis; (2) whether the state
can proscribe press access to records of criminal proceedings and reports;
and (3) whether protection of an individual's right to privacy includes the
right to be free from unwanted publication.

A. Ends-Means Constitutional Analysis

While a literal reading of the first amendment implies that any law
prohibiting publication is unconstitutional ("Congress shall make no law

16. Id.
17. Id.
18. Id.
19. Id.
20. Id. The trial judge instructed the jury that they could award plaintiff punitive dam-

ages if they found that The Florida Star had "acted with reckless indifference to the rights
of others." Accordingly, the jury awarded B.J.F. $25,000 in punitive damages. Id.

21. Florida Star v. B.J.F., 499 So. 2d 883, 884 (1986) (Fla. Dist. Ct. App. 1986).
22. 109 S. Ct. at 2606-07.
23. Id. at 2607.
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... abridging the freedom of the press. .... ,,24), the Supreme Court has
never adopted this position."s Accordingly, in many first amendment
cases concerning state action that regulates the press, the Court has re-
sorted to a balancing approach in which the state's interest in prohibiting
dissemination is weighed against the right of the press to publish. 2

Professor Nimmer has proposed a general rule for the type of balancing
that the Court undertakes when a state legislates to protect an anti-
speech interest: "Speech interests are to be maximized, and anti-speech
interests protected only to the degree necessary to avoid material and
substantial injury.' 27 An anti-speech regulation prohibits speech based on
content that may cause harm to a competing interest (or anti-speech in-
terest).28 Under this analysis, an interest in privacy would be considered
an anti-speech interest2s because it is the content of the speech itself that
causes the harm.

When the reason for regulating the speech is related to the content of
the speech, the Court has stated that the regulation can survive only if
the "governmental interest outweighs the burden and cannot be achieved
by means that do not infringe First Amendment rights as significantly. 3 0

In other words, even if the Court determines that the state interest is
more critical than the press interest, the state action is still unconstitu-

24. U.S. CONST. amend. 1.
25. M. NIMMER, NIMMER ON FREEDOM OF SPEECH 2-2 to 2-3 (1984).
26. Id. at 2-9. Professor Nimmer defines two types of balancing: ad hoc balancing and

definitional balancing. Ad hoc balancing is "the rational weighing of competing interests."
Id. As applied in free press cases, the Court "must balance the interest in speech against the
compelling force of a particular legislative judgement as molded in the law which has been
violated." Id. at 2-13. Definitional balancing occurs when the Court attempts to define "the
nature and extent of the 'freedom' guaranteed to speech under the First Amendment,"
rather than "determining which litigant deserves to prevail in a particular case," as would
occur in ad hoc balancing. Id. at 2-15.

27. Id. at 2-39.
28. Id. at 2-25. Nimmer distinguishes anti-speech restrictions from nonspeech restric-

tions: in nonspeech restrictions, "the interest to be protected is thought to be threatened
not by speech content, but by communicative conduct itself, regardless of the ideas con-
veyed." Id. An example of a nonspeech restriction is a parade ordinance. The purpose of a
parade restriction is the "preservation of traffic flow," because "[sluch an interest is
threatened by unregulated parades regardless of the message communicated in such pa-
rades." Id.

Professor Nimmer states that other authors recognize the dichotomy of anti- and non-
speech restrictions, even though they use different terminology. Id. at 2-25 n.1. See, e.g., L.
TRIBE, AMERICAN CONSTITUTIONAL LAW 580 (1978); Ely, Flag Desecration: A Case Study in
the Roles of Categorization and Balancing in First Amendment Analysis, 88 HARv. L. REV.

1482 (1975).
29. See M. NIMMER, supra note 25, at 2-28.
30. Minneapolis Star & Tribune v. Minnesota Comm'r of Revenue, 103 S. Ct. 1365, 1372

n.7 (1983).
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tional if there is an alternative means available to the state that would
allow it to regulate speech in a less restrictive manner."1

Traditionally, state actions regulating media dissemination in order to
protect anti-speech interests must survive strict scrutiny."' Accordingly,
the state must demonstrate a compelling interest in regulating the
press,33 and the means chosen to achieve the protection of the state inter-
est must be the least restrictive available.3 ' As the scrutiny level applied
by the Court rises, the probability that the Court will sustain the validity
of the state action falls.

B. Press Right to Publish Information Concerning Judicial Proceedings,

The first amendment as it relates to freedom of speech provides'that
"Congress shall make no law. . . abridging the freedom of speech, or of
the press. '35 Although the framers of the Constitution did not leave a
record of their legislative intent in creating the rights of a free press, the
courts have defined both the purposes and limits of this constitutional
freedom.3s There are different theories on the functions that the first
amendment freedoms of speech and of the press serve in American soci-

ety. 7 The press serves the vital function of enlightening citizens by pro-

31. M. NIMMER, supra note 25, at 2-40.
32. Id. Nimmer distinguishes between the scrutiny levels applied to state actions regu-

lating nonspeech and anti-speech interests. Id. at 2-40 n.88.
33. Id. at 2-40 n.89. See, e.g., Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S.

530, 540 (1980) (speech restriction must serve a "compelling state interest").
34. See, e.g., Nixon v. Administrator of Gen. Servs., 433 U.S. 425 (1977) (archival screen-

ing of ex-president's papers upheld as least restrictive means of securing vital public needs
for access to information).

35. U.S. CONST. amend. 1. The first amendment, provides in its entirety that "Congress
shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or of the people peaceably to
assemble, and to petition the Government for redress of grievances." Id.

36. M. NIMMER, NIMMER ON FREEDOM OF SPEECH § 1.01, at 1-3 (1984). For a general
statement on the history and rationales behind the first amendment freedoms of speech and
press, see id. § 1.01.

37. For example, Professor Nimmer, in his treatise on the freedom of speech suggests
that the first amendment serves three functions in society: (1) the "enlightenment" func-
tion; (2) the "self-fulfillment" function; and (3) the "safety-valve" function. The "enlighten-
ment" function basically' allows the public to have access to ideas so that they have the
information necessary to make informed decisions. Id. § 1.02. The "self-fulfillment" function
provides citizens with a means of self-expression:

The nature of man is such that he can realize the fulfillment of self only if he is
able to speak without restraint. . . . Even if an audience is totally hostile, so that
there is no hope that the enlightenment function will be served in any degree, the
speaker is likely to experience a certain inner satisfaction, a fulfillment, by the
mere act of speaking out on an issue of importance to him.

Id. § 1.03 (footnotes omitted). The "safety-valve" function provides citizens with an alterna-
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viding them with the necessary material to make informed decisions con-
cerning the operation of government."8

The enlightenment function is especially pertinent to the legal system
and the administration of justice. Justice White described the importance
of the press in the role of the court system:

[I]n a society in which each individual has but limited time and re-
sources with which to observe at first hand the operations of his govern-
ment, he relies necessarily upon the press to bring him in convenient
form the facts of those operations .... Without the information pro-
vided bythe .press most of us and many of our representatives would be
unable to vote intelligently or to register opinions on the administration
of government generally. With respect to judicial proceedings in particu-
lar, the function of the press serves to guarantee the fairness of trials and
to bring to bear the beneficial effects of public scrutiny upon the admin-
istration of justice.3

Since trials are of public interest, it is the duty and responsibility of the
press to report on these proceedings.' The press's right to report on judi-
cial proceedings with impunity,41 however, can be limited when the re-
ports are thought to damage the defendant's right to a fair trial.2

In Cox Broadcasting Corp. v. Cohn,3 Justice White noted that "[tihe
commission of crime, prosecutions resulting from it, and judicial proceed-
ings arising from the prosecutions . . . are without question events of le-
gitimate concern to the public and consequently fall within the responsi-
bility of the press to report the operations of government." Accordingly,
on the facts of Florida Star, the question facing the Court was whether
the identity of a rape victim is so closely related to the commission, pros-
ecution, and judicial proceedings surrounding a crime that it should be
considered a legitimate matter of public concern and therefore covered by

tive to violence as a release for their hostilities: "It is thought that men will be less inclined
to resort to violence to achieve given ends if they are free to express themselves through
speech advocating such ends." Id. § 1.04 (footnotes omitted). Professor Nimmer distin-
guishes between freedom of speech and freedom of the press, and argues that the "enlight-
enment" function is of specific importance to the freedom of press, while the "self-fulfill-
ment" and "safety-valve" functions are not applicable to the end of free speech. Id. §
2.08[E].

38. Id.
39. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491-92 (1975).
40. Id. at 494. See also Sheppard v. Maxwell, 384 U.S. 333 (1966); Craig v. Harney, 331

U.S. 367 (1947).
41. "A trial is a public event .... Those who see and hear what transpired can report it

with impunity." Craig, 384 U.S. at 362-63.
42. See'Times-Picayune Pub. Corp. v. Schulingkamp, 419 U.S. 1301 (1974).
43. 420 U.S. 469 (1975).
44. Id. at 493.

[Vol. 411066
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the privilege of the press to report judicial proceedings.

C. Press Liability for Publication of Private Matters

In the late 1800s, Warren and Brandeis wrote a famous article espous-
ing the creation of a "right to privacy," or more specifically, the right of
an individual to have his private affairs free from unwanted publication.45

The article suggested that individuals suffer emotional harm from the
publication of private matters and that there should be some form of re-
covery for those suffering from abusive actions of the press." Of specific
concern to the authors was the damage wrought by idle gossip in that it
preys on the "weak side of human nature" and "usurps the place of inter-
est in brains capable of other things."'4" The Warren and Brandeis formu-
lation "was explicitly designed to protect against the indiscretions of the
press."

4
8

Since tort law is basically a matter for state concern, there are many
different versions of the privacy tort." Generally, in order to recover, a
plaintiff must demonstrate "that the information [published] was pri-
vate" 50 and that "the defendant disseminated the information widely.'"
In order to be considered private, the. information must be that "which
the ordinary person would find highly personal and the disclosure of
which would offend a person of ordinary sensibilities." 2 A defendant may

45. Warren & Brandeis, The Right to Privacy, 4 HARv. L. REv. 193 (1890). Brandeis
served as a Supreme Court Justice from 1916-1939.

46. Id. at 196. The article states:
The intensity and complexity of life, attendant upon advancing civilization, have
rendered necessary some retreat from the world, and man, under the refining in-
fluence of culture, has become more sensitive to publicity, so that solitude and
privacy have become more essential to the individual; but modern enterprise and
invention have, through invasions upon his privacy, subjected him to mental pain
and distress, far greater than could be inflicted by mere bodily injury. Nor is the
harm wrought by such invasions confined to the suffering of those who may be
made the subjects of journalistic or other enterprise.

Id.
47. Id.

Even gossip, apparently harmless, when widely and persistently circulated, is po-
tent for evil. It both belittles and perverts . ... When personal gossip attains the
dignity of print, and crowds the space available for matters of real interest to the
community, what wonder that the ignorant and thoughtless mistake its relative
importance.

Id.
48. Zimmerman, Requiem for a Heavyweight: A Farewell to Warren and Brandeis's Pri-

vacy Tort, 68 CORNELL L. Ray. 293, 300-01 (1983).
49. Id. at 299.
50. Id. (citing RESTATEMENT (SECOND) OF TORTS § 652D comment b (1977)).
51. Id. at 300-01 (citing RESTATEMENT (SEcOND) OF TORTS § 652D comment a (1977)).
52. Id. at 299 n.32 (citing RESTATEMENT (SECOND) OF TORTS § 652D comment b (1977)).
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avoid liability "by showing that the public has a legitimate interest in the
disclosed facts." 8 Because of the potential conflict between the first
amendment rights and the right of privacy, all state jurisdictions that rec-
ognize the privacy tort extend a privilege to publication of facts that are
deemed newsworthy."

Before the decision in Florida Star, the Court had only one opportu-
nity to consider the constitutionality of the privacy tort when the free-
dom of the press was at stake.55 In Cox Broadcasting Corp. v. Cohn,ss
however, the Court did not rule on the constitutionality of holding a
member of the media liable in tort for the publication of "private" facts,5 7

but decided the case on much narrower grounds.' Since the facts in ques-
tion were part of the public record at the time of publication, the state
could not impose liability for the further dissemination of public
information."

IV. SPECIAL BACKGROUND MATERIAL

The Florida Star scenario came to the Court in light of a "trilogy" of
precedential cases that demonstrated "the Conflict between truthful re-
porting and state-protected privacy interests":00 Cox Broadcasting Corp.
v. Cohn;61 Oklahoma Publishing Co. v. District Court;"2 and Smith v.
Daily Mail Publishing Co."3 In each of these cases, the Court declared
government actions prohibiting the publication of true facts
unconstitutional.0

4

A. Cox Broadcasting Corp. v. Cohn

In Cox Broadcasting, the owner of a local television station challenged
the constitutionality of a Georgia statute that prohibited the publication
or broadcast of the name of any female rape victim." The father of a

53. Id. at 300 (citing RESTATEMENT (SECOND) OF TORTS § 652D comment d (1977)).
54. Id. at 300 n.34.
55. Id. at 303.
56. 420 U.S. 469 (1975).
57. Zimmerman, supra note 48, at 304.
58. For a detailed discussion of Cox Broadcasting, see infra text accompanying notes 65-

110.
59. Zimmerman, supra note 48, at 304 (citing Cox Broadcasting, 420 U.S. at 495).
60. 109 S. Ct. at 2607.
61. 420 U.S. 469 (1975).
62. 430 U.S. 308 (1977).
63. 443 U.S. 97 (1979).
64. 109 S. Ct. at 2607-08.
65. Ga. Code Ann. § 26-9901 (1972). The challenged Georgia statute provided that:

It shall be unlawful for any news media or any other person to print and publish,

[Vol. 411068



1990] FLORIDA STAR v. B.J.F. 1069

deceased rape victim sued the television station for money damages when
a reporter identified his daughter as the victim in a television news
broadcast." Plaintiff claimed that the news broadcast violated his right to
privacy.6 7 Defendant argued that the first amendment provided protec-
tion for the television report."e After a long procedural history,es the
Georgia Supreme Court finally reached the issue of the constitutionality
of the statute, holding that it was a "legitimate limitation on the right of
freedom of expression contained in the First Amendment. '7 According to
the Georgia court there was "no public interest or general concern about
the identity of the victim of such a crime as will make the right to dis-
close the identity of the victim rise to the level of First Amendment pro-
tection. '71 Defendant appealed this decision to the United States Su-
preme Court.

Writing for the majority,72 Justice White acknowledged the "powerful

broadcast, televise, or disseminate through any other medium of public dissemina-
tion or cause to be printed and published, broadcast, televised, or disseminated in
any newspaper, magazine, periodical or other publication published in this State
or through any radio or television broadcast originating in the State the name or
identity of any female who may have been raped or upon whom an assault with
intent to commit rape may have been made. Any person or corporation violating
the provisions of this section shall, upon conviction, be punished as for a
misdemeanor.

66. 420 U.S. at 474.
67. Id.
68. Id.
69. Id. The trial court sustained the constitutionality of the statute, and ruled that its

violation provided plaintiff with a civil remedy. Consequently, the trial court ruled that as a
matter of law, defendant was liable for any damages resulting from the violation of the
statute, and left the question of damages for jury determination. Id.

On appeal, the Georgia Supreme Court held that the statute did not extend a private
cause of action to those injured by violation of the statute, but did rule that plaintiff had a
cause of action based on the "tort of public disclosure," a Georgia common law tort. Id.
(citing Cox Broadcasting Corp. v. Cohn, 231 Ga. 60, 62, 200 S.E.2d 127, 130 (1973)). On this
initial appeal, the Georgia Supreme Court did not reach the issue of the constitutionality of
the statute. Id.

On a motion for rehearing, defendant argued that the identity of a rape victim is a matter
of public concern and "could be published with impunity." Id. at 475. The Georgia Supreme
Court found that the statute was a declaration of state policy that the name of a rape victim
is not a matter of public concern, and finally reached the question of the constitutionality of
the statute. Id.

70. Id. (citing Cox Broadcasting, 231 Ga. at 68, 200 S.E.2d at 134).
71. Id.
72. Justices Blackmun, Brennan, Marshall, and Stewart joined Justice White's majority

opinion. Id. at 470. Chief Justice Burger concurred in the opinion. Id. at 497. Justices Pow-
ell and Douglas filed separate concurring opinions. Id. at 497-500. Justice Rehnquist dis-
sented on the jurisdictional issue, and did not find it necessary to reach the first amendment
issue. Id. at 501.
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arguments" that can be made for a "zone of privacy surrounding every
individual, a zone within which the State may protect him from intrusion
by the press, with all its attendant publicity."' 73 Justice White briefly dis-
cussed the origin of this right to privacy, its common law development
and broad application 74 but acknowledged that the only element of pri-
vacy at issue in Cox Broadcasting was plaintiff's "right to be free from
unwanted publicity about his private affairs, which, although wholly true,
would be offensive to a person of ordinary sensibilities. '"

Justice White summarized Supreme Court decisions involving the im-
position of civil liability for publication and distinguished them on the
basis of interests to be protected.7 6 Specifically, defamation actions in-
volve an injury to the plaintiff's reputation as opposed to a violation of
his privacy rights. 7 Justice White pointed out that in cases involving a
public official or public figure, truth is a complete defense to the imposi-
tion of liability in defamation actions,78 while in cases in which the inter-
est to be protected is the plaintiff's privacy, the plaintiff "must prove
knowing or reckless falsehood" to sustain a damage award. 79 This stan-
dard applies even when the information published is of a private nature,
but can still be defined as a matter of public interest.80 In a privacy ac-
tion, the plaintiff claims a right "to be free from the publication of false
or misleading information about one's affairs." 1

The Court noted that in two cases, Garrison v. Louisianas2 and Time,
Inc. v. Hill," it expressly left for future resolution the question of
"whether truthful publication of very private matters unrelated to public
affairs could be constitutionally proscribed."'0 The Court chose not to ex-

73. Id. at 487.
74. Id. at 488-89. Justice White implied that the right of privacy embraced a freedom

from an "invasion. . .involving the appropriation of one's name or photograph, a physical
or tangible intrusion into a private area, or a publication of otherwise private information
that is also false although perhaps not defamatory." Id. at 489.

75. Id.
76. Id. at 489-91.
77. Id. at 490.
78. Id. at 489-90. Justice White noted that if the interest being protected is the plain-

tiff's reputation, "the defense of truth is constitutionally required whe[n] the subject of the
publication is a public official or public figure." Id. at 490. In support of this proposition,
Justice White cited the following cases: New York Times Co. v. Sullivan, 376 U.S. 254
(1964); Garrison v. Louisiana, 379 U.S. 64 (1964); and Curtis Publishing Co. v. Butts, 388
U.S. 130 (1967).

79. 420 U.S. at 490.
80. Id. (citing Time, Inc. v. Hill, 385 U.S. 374, 387-88 (1967)).
81. Id.
82. 379 U.S. 364 (1964).
83. 385 U.S. 374 (1967).
84. 420 U.S. at 491 (citing Time, 385 U.S at 383 n.7).

1070 [Vol. 41
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tend automatically the standards governing public officials and the publi-
cation of his public affairs to cases in which a private plaintiff wishes to
protect his private affairs, since "different interests may be involved." s

The Court refused to use Cox Broadcasting as a vehicle to create such a
broad standard, but instead chose to employ a cautious approach "[i]n
this sphere of collision between claims of privacy and those of the free
press" when "the interests on both sides are plainly rooted in the tradi-
tions and significant concerns of our society."'8 Justice White accordingly
narrowed the issue:

Rather than address the broader question whether truthful publications
may ever be subjected to civil or criminal liability consistently with the
First and Fourteenth Amendments, or to put it another way, whether the
State may ever define and protect an area of privacy free from unwanted
publicity in the press, it is appropriate to focus on the narrower interface
between press and privacy that this case presents, namely, whether the
State may impose sanctions on the accurate publication of the name of a
rape victim obtained from public records-more specifically, from judi-
cial records which are maintained in connection with a public prosecu-
tion and which themselves are open to public inspection."7

After narrowing the issue, the Court held that the states may not impose
sanctions on the publication of truthful information contained in official
court records open to public inspection."s

The Court's decision reflects a deference to the role that the press must
play in a democratic society, particularly when citizens rely on the press
to report "at first hand the operations of [their] government." 8' 9 The press
provides information to citizens that allows them to vote "intelligently."' 0

Justice White further noted that the press played an extremely important
role "with respect to judicial proceedings," when it is the "function of the
press . . . [to] guarantee the fairness of trials and to bring to bear the
beneficial effects of public scrutiny upon the administration of justice." '

The Court stated that the "commission of crime, prosecutions resulting
from it, and judicial proceedings arising from the prosecutions . . . are
without question events of legitimate concern to the public and conse-
quently fall within the responsibility of the press to report the operation
of the government."'" Accordingly, accurate reports of judicial proceed-

85. Id. (citing Garrison v, Louisiana, 379 U.S. 64, 73 (1964)).
86. Id.
87. Id.
88. Id. at 496.
89. Id. at 491.
90. Id. at 492.
91. Id.
92. Id.

1990] 1071
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ings enjoy a special privilege.93
Justice White then noted that the tort action for invasion of privacy

includes a "privilege in the press to report the events of judicial proceed-
ings. 94 Because public records are by their nature public, they are availa-
ble for general review before the press reports on them." The effect of the
publication of information received from these records is therefore mini-
mized because "the interests in privacy fade when the information in-
volved already appears on the public record."'"

As the interest in privacy fades, the protection afforded the press from
liability for publication increases, especially because of the important role
that the press plays in allowing citizens to scrutinize judicial proceedings
and the provisions of the first and fourteenth amendments. 7 Justice
White stated that to punish the television station for publication of the
identity of plaintiff's daughter would comprise regulation based on the
content of the publication, a result that is impermissible under the first
amendment." Justice White found no common elements between the
"limited categories of expression" that could be regulated under the first
amendment, such as "fighting words," and the publication of "truthful
information available on the public record."" In the absence of any value
to society in regulating the publication of truthful information available

93. Id. at 492.
94. Id. at 493. The report of judicial proceedings has been viewed as privileged commu-

nication and not subject to liability: "the right to privacy is not invaded by any publication
made in a court of justice . . . and (at least in many jurisdictions) reports of any such
proceedings would in some measure be accorded a like privilege." Id. (citing Warren &
Brandeis, supra note 45, at 216-17). Similarly, according to the Second Restatement of
Torts, "itihere is no liability when the defendant merely gives further publicity to informa-
tion about the plaintiff which is already public. Thus there is no liability for giving publicity
to facts about the plaintiff's life which are matters of public record." 420 U.S. at 494 (citing
RESTATEMENT (SECOND) OF TORTS § 652D, Comment c at 114 (Tent. Draft No. 13, Apr. 27,
1967)).

95. Id. The Court did not cite any Supreme Court precedent in support of this proposi-
tion, but did provide a long list of lower federal and state court decisions. Id. at 495 n,.25.

96. Id. at 494-95.
97. Id.
98. Id. at 495. Justice White suggested that the first amendment might allow regulation

on "conduct of a combination of speech and nonspeech elements that might otherwise be
open to regulation or prohibition." Id. See United States v. O'Brien, 391 U.S. 367, 376-77
(1968).

99. 420 U.S. at 495.
The publication of truthful information available on the public record contains
none of the indicia of those limited categories of expression, such as "fighting"
words, which "are no essential part of any exposition of ideas, and are of such
slight social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality."

Id. (quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942)).
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on the public record, the state may not regulate such speech.100 The
Court asserted that "[bly placing the information in the public domain on
official court records, the State must be presumed to have concluded that
the public interest was thereby being served."'01

The inconsistency between the state interest of protecting the privacy
of sexual assault victims and the state action of making the identity of
the victims available to the general public through court records troubled
the majority.102 The Court was not willing to construct a barrier of self-
censorship between the press and its role by making information availa-
ble to the public yet unavailable for dissemination by the media.'03

By ruling that the states may not impose liability for the truthful pub-
lication of information obtained from records of judicial proceedings, the
Court did not imply that the states may never regulate in the interest of
protecting privacy of its citizens.' In doing so, however, Justice White
suggested that "the [s]tates must respond by means which avoid public
documentation or other exposure of private information."'"5 The legisla-
tures must strike a balance between "the interests in privacy" and "the
interests of the public to know and of the press to publish."'00 In dicta,
Justice White appeared to place a discretionary burden on the press in
situations in which a citizen's privacy is at stake: "Once true information
is disclosed in public court documents open to public inspection, the
press cannot be sanctioned for publishing it. In this instance, as in others,
reliance must rest upon the judgement of those who decide what to pub-
lish or broadcast."'1

0 7

The court held that "the protection of freedom of the press provided
by the first and fourteenth amendments bars the State of Georgia from
making [defendant's] broadcast the basis of civil liability."'0 8 The Court
pointed out that plaintiff did not argue that defendant obtained the vic-
tim's name in an "improper fashion" or show that the name was not con-
tained in an "official court document open to public inspection."'' 09 Thus,
the Court emphasized that its holding is limited to cases in which the
victim's name was obtained properly through public documents. In a

100. Id.
101. Id.
102. Id. at 495-96.
103. Id.
104. Id. at 496.
105. Id.
106. Id. The Court was careful to state that it meant to "imply nothing about any con-

stitutional questions which might arise from a state policy not allowing access by the public
and press to various kinds of official records .... Id. at 496 n.26.

107. Id. at 496 (citation omitted).
108. Id.
109. Id. at 496.
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footnote, the Court further stressed the narrow scope of its ruling by re-
jecting defendant's invitation to find that the first and fourteenth amend-
ments protect its broadcast regardless of the source of the victim's
name. 10

B. Oklahoma Publishing Co. v. District Court

In the second decision of the trilogy, Oklahoma Publishing Co. v. Dis-
trict Court,111 the Court overruled a pretrial order enjoining "members of
the news media from 'publishing, broadcasting, or disseminating, in any
manner, the name or picture of [a] minor child'" involved in a pending
juvenile court proceeding.11 2 In its per curiam decision, the Court did not
address any privacy concerns, but instead decided the case solely on first
amendment grounds." 3

State juvenile authorities filed charges against an eleven year old boy,
accusing him of the murder of a railroad switchman. 114 Reporters discov-
ered the identity of the accused at an open hearing, and one of defend-
ant's photographers took his picture outside of the court house. s15 Conse-
quently, the child's name and photograph appeared in several local
newspapers and television news reports.'1 The judge entered the pretrial
order at the juvenile's closed arraignment hearing. 7 Additional news re-
ports revealing the identity of the accused appeared after issuance of the
order."1 The Oklahoma District Court denied plaintiffs motion to quash
the order, and plaintiff appealed to the state supreme court."' ,

The Oklahoma Supreme Court denied plaintiff's appeal, relying on

110. [Defendant] has contended that whether [it] derived the information in ques-
tion from public records or instead through their own investigation, the First and
Fourteenth Amendments bar any sanction from being imposed by the State be-
cause of the publication. Because [defendant has] prevailed on more limited
grounds, we need not address this broader challenge to the validity of § 26-9901
and of Georgia's right of action for public disclosure.

Id. at 497 n.27. In his concurring opinion, Justice Douglas stated that he would have decided
the case on broader grounds. Referring to his dissent in New Jersey Lottery Comm'n v.
United States, 491 F.2d'219 (3d Cir. 1974), vacated and remanded, 420 U.S 371 (1975),
Douglas demonstrated a great deference to first amendment freedom of the press in stating
that "there is no power on the part of government to suppress or penalize the publication of
'news of the day.'" 420 U.S. at 501 (Douglas, J., concurring).

111. 430 U.S. 308 (1977).
112. Id. at 308.
113. Id. at 309.
114. Id.
115. Id.
116. Id.
117. Id.
118. Id.
119. Id.
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state statutes providing that juvenile proceedings be held in private in
the absence of a court order mandating that they be conducted in public,
and providing that "juvenile records are open to public inspection 'only
by order of the court to persons having a legitimate interest therein.' "120

In its appeal to the Supreme Court, plaintiff did not challenge the consti-
tutionality of the Oklahoma statutes, but instead claimed that it was un-
constitutional for the "state court to prohibit the publication of widely
disseminated information obtained at court proceedings which were in
fact open to the public. 1 21 The Court ruled for plaintiff on these
grounds.

12

The Court relied mainly on the rationale presented in Cox Broadcast-
ing, emphasizing that a state could not punish the "accurate" publication
of facts "publicly revealed in connection with the crime."' 2 The Court
also cited a line of case law supporting the right of the press to publish
information received in hearings or court proceedings open to the press.'2 "

It is important to note that in Oklahoma Publishing, a state statute
provided that only a court order could open juvenile proceedings to the
public. 28 Even though the trial judge in this case did not expressly order
that the proceedings be held in public, members of the press attended the
detention hearing at which time they received the information later pub-
lished. U 6 The judge, the prosecutor, and the defense counsel all knew the
press was in the courtroom, yet the defense counsel raised no objections
to its presence.' Since there was no specific order providing that the
proceedings be public, the Oklahoma Supreme Court reasoned that the
trial court was within its authority in issuing the pretrial order.128 The
failure of the trial judge to take appropriate steps to close the hearing
(when this option was readily available) prevented him from taking retro-
active steps to prevent the publication of facts presented at the hear-
ing.' 2 ' A majority of the Supreme Court stated that when the trial court
has the option to close proceedings to the public, but chooses not to, the
mere availability of this possibility does not permit the judge to restrain

120. Id. at 309-10; OKLA. STAT. ANN. tit. 10, §§ 1111, 1125 (West Supp. 1976).
121. 430 U.S. at 310.
122. Id.
123. Id. (citing Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 471 (1975)).
124. Id. at 310-11. See Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976) (order

prohibiting the publication of evidence presented in public hearing unconstitutional); Shep-
pard v. Maxwell, 384 U.S. 333 (1966); Craig v. Harney, 331 U.S. 367, 374 (1947) ("those who
see and hear what transpired [in the courtroom] can report it with impunity").

125. 430 U.S. at 309-10.
126. Id. at 309.
127. Id. at 311.
128. Id.
129. Id.
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the publication of information received at the hearing.' In the opinion
of the Court, the existence of a judicial order opening the proceedings to
the press was irrelevant if members of the press were in fact legitimately
present at the hearing.131

The Court also noted that defendant obtained the information lawfully,
and perhaps even with the state's "implicit approval. '132 Since the iden-
tity of the juvenile was made available at a judicial proceeding not ex-
pressly closed to the public, the court order preventing publication of his
identity "abridge[d] the freedom of the press in violation of the First and
Fourteenth Amendments.' 3 3

C. Smith v. Daily Mail Publishing Co.

In the third case of the trilogy, Smith v. Daily Mail Publishing Co.,'34

the Court addressed the constitutionality of a West Virginia statute'
providing criminal sanctions against newspapers that publish the name of
a juvenile offender without express written permission of the juvenile
court.' 36 The purpose of the West Virginia statute was to protect the "an-
onymity of the juvenile offender" in order to facilitate his rehabilita-
tion. 3 7 While the interests the state sought to protect were not privacy
interests as in Florida Star, the Court's decision is helpful in defining the
scope of permissible state action when regulating the press to further a
valid state interest.

A fourteen-year-old junior high school student allegedly shot and killed
a fellow classmate.38 Defendants in this action, two newspaper publish-
ers, received information concerning the incident by "routinely" monitor-
ing the police band radio frequency and "immediately" sending reporters

130. Id. (citing Nebraska Press Ass'n v. Stuart, 427 U.S. at 568) ("once a public hearing
had been held, what transpired there could not be subject to prior restraint").

131. Id. "Whether or not the trial judge expressly made such an order, members of the
press were in fact present at the hearing with the full knowledge of the presiding judge, the
prosecutor, and the defense counsel." Id.

132. Id.
133. Id. at 311-12.
134. 443 U.S. 97 (1979).
135. W. VA. CODE § 49-7-3 (1976) provides that "the name of any child, in connection

with any proceedings under this chapter" shall not "be published in any newspaper without
a written order of the court .... W. VA. CODE § 49-7-20 (1976) states:

A person who violates ... a provision of this chapter for which punishment has
not been specifically provided, shall be guilty of a misdemeanor, and upon convic-
tion shall be fined not less than ten nor more than one hundred dollars, or con-
fined in jail not less than five days nor more than six months, or both such fine
and imprisonment.

136. 443 U.S. at 98.
137. Id. at 104.
138. Id. at 99.
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and photographers to the scene of the crime."s ' The reporters ascertained
the identity of the accused by interviewing witnesses, police, and the as-
sistant prosecuting attorney.140 One of defendant publishers, the Gazette,
published the name of the accused despite the provisions of the stat-
utes. The other defendant publisher, the Daily Mail, initially had de-
cided not to identify the accused, but after the publication of the Ga-
zette's story, ran an article containing the juvenile's name reasoning that
his identity had already become a matter of public knowledge.""'

A West Virginia grand jury indicted both newspaper publishers for vio-
lation of the statute."' Defendants filed for a writ of prohibition against
the prosecuting attorney, arguing that the statutes comprising the basis
for the action against them were unconstitutional as violative of the first
and fourteenth amendments.'" The West Virginia Supreme Court issued
the writ of prohibition, finding the statute was a prior restraint" 5 on
speech, and that the "State's interest in protecting the identity of the
juvenile offender did not overcome the heavy presumption against the
constitutionality of such prior restraints."' 6 The state argued that even if
the statute was found to be a prior restraint of speech, the statute should
be upheld "because of the significance of the State's interest in protecting
the identity of juveniles. 1" 7 The Supreme Court granted certiorari.'"

Chief Justice Burger, writing for the majority,"" did not frame the is-
sue for resolution in terms of prior restraint, but instead queried whether
West Virginia's interest in protecting the anonymity of juvenile offenders
for the purpose of facilitating rehabilitation constituted a state interest of
such magnitude as to support the imposition of criminal sanctions for
publication of the juvenile's identity."0 According to the majority, the
verity of the information published was not a determinative issue, as it
was in the decisions in Cox Broadcasting and Oklahoma Publishing."' In

139. Id.
140. Id.
141. Id.
142. Id. at 99-100.
143. Id. at 100.
144. Id.
145. "The First Amendment prohibits the imposition of a restraint on publication before

it is published. The person defamed is left to remedy in libel." BLACK's LAw DICTIONARY
1074 (5th ed. 1979).

146. 443 U.S. at 100.
147. Id. at 101.
148. Id. at 100.
149. Justices Blackmun, Brennan, Stevens, Marshall, White, and Stewart joined Chief

Justice Burger in his majority opinion. Justice Rehnquist filed a concurring opinion. Id. at
107-11. Justice Powell took no part in the consideration or decision of the case. Id. at 107.

150. Id. at 101-02.
151. Id.
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other words, either prior restraint or criminal sanctions for the publica-
tion of true information may be justified if the state can demonstrate that
the interest being protected is of sufficient magnitude.1 52

The Court did not find it necessary to reach the prior restraint issue.,"
Whether the state attempts to prevent the press from publishing infor-
mation or attempts to punish the press after it has released this informa-
tion, "it must nevertheless demonstrate that its punitive action was nec-
essary to further the state interest asserted."1 5 4 The Court then
demonstrated through use of recent decisions that "state action to punish
the publication of truthful information seldom can satisfy constitutional
standards." ' As illustrative of this statement, Chief Justice Burger cited
Landmark Communications, Inc. v. Virginia50 in which the Court de-
clared a state statute providing criminal sanctions for the publication of
information concerning "confidential proceedings before a state judicial
review commission" unconstitutional. 7 The committee reviewed com-
plaints regarding the "alleged disabilities and misconduct of state court
judges."' 58 In support of this conclusion, the Court in Landmark pointed
to the important role the press plays in relaying information about the
function of government to the public."' Chief Justice Burger also referred
to the decisions in Cox Broadcasting and Oklahoma Publishing as evi-
dence to support the general finding that "if a newspaper lawfully obtains
truthful information about a matter of public significance then state offi-
cials may not constitutionally punish publication of the information, ab-
sent a need to further a state interest of the highest order."'' 0 In making

152. Id. at 102.
153. Id.
154. Id. (citing Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 843 (1978)).
155. Id. Even though he suggested that the verity of the information published was not a

dispositive issue. Chief Justice Burger defined the constitutional standards to be applied in
this case in terms of precedent in which the state has only attempted to sanction the truth-
ful publication of information. Id. at 101-02.

156. 435 U.S. 829 (1978).
157. 443 U.S. at 102.
158. Id.
159. Id. at 102 (citing Landmark Communications, 435 U.S. at 838). The constitutional-

ity of the confidentiality of the proceedings was not at issue in Landmark Communications.
The Court accepted the "collective judgment that confidentiality promotes the effectiveness
of this mode of scrutinizing judicial conduct and integrity. . . ." 435 U.S. at 837. Nor was
the Court concerned with "the applicability of the statute to one who secures the informa-
tion by illegal means and thereafter divulges it." Id. at 837. The Court specifically narrowed
the scope of its ruling to a determination of "whether the First Amendment permits the
criminal punishment of third persons who are strangers to the inquiry, including the news
media, for divulging or publishing truthful information regarding confidential proceedings"
of the judicial review commission. Id. at 838.

160. 443 U.S. at 103.
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this statement, Burger implied that the confidentiality of judicial review
committees, the protection of the privacy of a rape victim, and the pro-
tection of the identity of a juvenile offender are not examples of state
interests of the highest order.

The Court noted that in Cox Broadcasting and Oklahoma Publishing,
the government "provided or made possible press access to the informa-
tion," while in Daily Mail, the reporter obtained the information through
"routine newspaper reporting techniques." 1e1 According to the Court,
when the state makes the information available, it does not increase or
decrease the right of the press to publish.1" In all three of these cases,
defendant lawfully obtained the information, and accordingly, the "state
may not punish its publication except when necessary to further an inter-
est more substantial" than was at issue in Daily Mail.63

West Virginia drafted the statute protecting the identity of juvenile of-
fenders in order to facilitate rehabilitation.'" The state asserted that the
publication of the offender's identity "may encourage further antisocial
conduct" and could cause him "to lose future employment or suffer other
consequences of [a] single offense." 6s The Court accepted this statement
as a valid state interest, but found that the "magnitude of the State's
interest . . . is not sufficient to justify application of a criminal
penalty."

'16s

The Court then criticized the inability of the statute to achieve its de-
sired ends. 1 7 The statute prohibited newspapers from revealing the iden-
tity of juvenile offenders, but did not regulate television or radio sta-
tions." In this case, three radiostations identified the accused before the
name even appeared in a newspaper.1 9 "Thus, even assuming the statute
served a state interest of the highest order, it does not accomplish its
state purpose. '17 0 The Court was not convinced that the application of
criminal sanctions for publication was necessary to further the state in-
terest.1 In light of the magnitude of the asserted state interest, criminal

161. Id. at 103. In Cox Broadcasting, the reporter obtained the information at judicial
proceedings that were open to the public and from indictments that were also open to pub-
lic review. 420 U.S at 473-74. In Oklahoma Publishing, the reporter received the -informa-
tion at a hearing that was not expressly closed to the public. 430 U.S. at 312.

162. 443 U.S. at 103.
163. Id. at 104.
164. Id.
165. Id.
166. Id.
167. Id. at 104-05.
168. Id. at 105.
169. Id.
170. Id.
171. Id.
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sanctions are unnecessarily harsh.1 72 The Court showed that all fifty
states have statutes providing for confidentiality in juvenile proceedings,
yet only five of these states impose criminal sanctions when an agent of
the press breaches this confidentiality.17' Each of the other forty-five
states discovered a means of protecting its interest that was less intrusive
than the one utilized by the West Virginia legislature."

In his concluding statement, Justice Burger emphasized the narrow
scope of the holding, which applied only to the "power of the state to
punish the truthful publication of an alleged juvenile delinquent's name
lawfully obtained by a newspaper."17 6 Since the Court decided the case on
first amendment grounds, it did not address defendant's argument that
the statute violated established equal protection principles because it ap-
plied only to newspapers, and not to other members of the media."'

Justice Rehnquist, who dissented in Florida Star, concurred in the
judgment." He argued that the protection of a juvenile offender is a
state interest of the highest order, 78 but agreed with the majority that
the West Virginia statute "fails to achieve its stated purpose" because of
its failure to regulate the electronic media as well as publications. 179

D. Summary

The trilogy of cases cited left the Court with the different fact-specific
rulings regarding state efforts to regulate publication and left state legis-
latures with apparently clear guidelines to follow in attempting to regu-
late publication. In order to protect privacy interests, a state must not
prohibit the publication of facts that already appear in the public rec-
ord.180 The state cannot make the information that it desires to protect
available to the public in any way. 81 A statute must regulate evenhand-
edly all members of the media.18' The state action must be "necessary" to
further the asserted state interest,183 and the interest the state seeks to
protect must be a "state interest of the highest order.''1 The Court did
not uphold criminal sanctions for publication of protected material, and

172. Id.
173. Id.
174. Id.
175. Id.
176. Id. at 106 n.4.
177. Id. at 106 (Rehnquist, J., concurring).
178. Id. at 107.
179. Id. at 107-09.
180. 420 U.S. at 496.
181. 443 U.S. at 103.
182. Id. at 106.
183. Id. at 103.
184. Id. at 104.
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did not rule specifically on the constitutionality of applying civil liability
to the publication of truthful statements.""5

IV. THE FLORIDA STAR OPINION

In the Florida Star decision, the Court addressed the "unchartered
state of the law" in the area of assessing civil liability for the publication
of truthful facts, as opposed to the "well-mapped area of defamatory
falsehoods" in which "a long line" of Supreme Court decisions addressing
the interface between the first amendment freedom of the press and the
right to privacy have produced "relatively detailed legal standards gov-
erning the multifarious situations in which individuals aggrieved by the
dissemination of damaging untruths seek redress."'186 Writing for the ma-
jority, 87 Justice Marshall acknowledged the limited holding and applica-
bility of the few cases in this area and suggested that the opinion in Flor-
ida Star similarly would follow this precedent: "[Ailthough our decisions
have without exception upheld the press' right to publish, we have em-
phasized each time that we were resolving this conflict only as it arose in
a discrete factual context.'"'

A. Justice Marshall's Majority Opinion

The Court characterized the trilogy of cases (cited by both parties in
presenting their arguments) as cases that illustrate the "conflict between
truthful reporting and state-protected privacy interests."''s In light of
this precedent, defendant raised two basic arguments. First, defendant
asserted that Florida Star is indistinguishable from Cox Broadcasting. 90

Second, defendant argued that the precedent set in the trilogy of privacy
cases, when combined with precedent set in other cases in which the
Court "held that the right of the press to publish truth overcame asserted

185. 420 U.S. at 374.
.186. 109 S. Ct. at 2607 n.5 (citations omitted).
187. Justices Kennedy, Blackmun, Stevens, and Brennan joined Justice Marshall in his

majority opinion. Justice Scalia concurred in part and concurred in the judgment. Id. at
2613. Justice White wrote a dissenting opinion, which Chief Justice Rehnquist and Justice
O'Connor joined.

188. Id. at 2607.
189. Id. The decision in Cox Broadcasting is the only opinion which specifically recon-

ciles the conflict between the state protected interest of an individual's right to privacy and
the press' right to publish lawfully obtained truthful information. 420 U.S. at 488.98. In
Oklahoma Publishing, there is no statement of the interest that the State wanted to protect
in issuing the pretrial order preventing publication of the name of the juvenile offender. The
interest sought to be protected in Daily Mail was the facilitation of juvenile rehabilitation.
443 U.S. 108-09.

190. 109 S. Ct. at 2608.
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interests other than personal privacy," ' erected a broad constitutional
principle precluding the press from receiving any type of sanction for
publishing truthful information.' s Plaintiff attempted to distinguish the
trilogy of privacy cases on the grounds that in each of those cases, the
information published previously appeared on a public record.,9 Plaintiff
also urged the Court to overrule Cox Broadcasting and consequently to
find that the publication of the identity of a rape victim should never
enjoy constitutional protection. ' "

The Court rejected all of these arguments in concluding that "imposing
damages on [defendant] for publishing B.J.F.'s name violates the First
Amendment."19'1 Justice Marshall distinguished Cox Broadcasting on the
grounds that the name of the victim in Cox was obtained from "court-
house records that were open to public inspection," and suggested that
the rule of that case should "sweep no more broadly" than cases involving
attempts to protect records of judicial proceedings from dissemination. 1

The rationale behind the ruling in Cox Broadcasting was founded on "the
important role the press plays in subjecting trials to public scrutiny and
thereby helping guarantee their fairness.""' In Florida Star, on the other
hand, intrusion into this important function of the press was not at issue,
as the reporter discovered B.J.F.'s identity well before the initiation of
any criminal proceedings.198 Since no judicial proceedings were involved,
the special protection afforded the press in Cox Broadcasting would not
extend to the defendant in Florida Star.1ee

The Court also rejected defendant's second argument and refused to

191. This line of cases includes: Landmark Communications, Inc. v. Virginia, 435 U.S.
829 (1978) (interest in confidentiality of judicial disciplinary proceedings); Bates v. State
Bar of Ariz., 433 U.S. 350 (1977) (interest in maintaining professionalism of attorneys); Ne-
braska Press Ass'n v. Stuart, 427 U.S. 539 (1976) (interest in accused's right to fair trial);
Virginia Pharmacy Bd. v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976)
(interest in maintaining professionalism of licensed pharmacists); New York Times Co. v.
United States, 403 U.S. 713 (1971) (interest in national security); Garrison v. Louisiana, 379
U.S. 64 (1964) (interest in public figure's reputation)." 109 S. Ct. at 2608 n.6.

192. 109 S. Ct. at 2608.
193. Id. Apparently, in making this argument, plaintiff contended that the police records

placed in the department's press room should not be considered "public" in the context of
this case.

194. Id.
195. Id.
196. Id.
197. Id. at 2607.
198. Id. at 2608. Justice White noted in Cox Broadcasting: "(tihe commission of crime,

prosecutions resulting from it, and judicial proceedings arising from the prosecutions ...
are without question events of legitimate concern to the public and consequently fall within
the responsibility of the press to report the operations of government," 420 U.S. at 493.

199. 109 S. Ct. at 2608.
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issue a broad holding finding that "truthful publication may never be
punished consistently with the First Amendment.' 0 0 The Court was wary
of creating a stagnant and immutable principle to be applied in future
cases in which different facts, situations, and interests may cause such a
strict standard to operate harshly."0' Justice Marshall then pointed to
several cases in which the Court's opinion clarified exactly what issues the
decision addressed and what issues the decision expressly left for future
resolution.20 Justice Marshall again emphasized the limited scope of the
holding in Cox Broadcasting, in which the Court "pointedly refused to
answer. . . the question 'whether truthful publications may ever be sub-
jected to civil or criminal liability' for invading an 'area of privacy' de-
fined by the State.' 0 s Following these examples, the Court stated that
lower courts similarly should construe its holding in Florida Star in a
very limited context: "[w]e continue to believe that the sensitivity and
significance of the interests presented in clashes between First Amend-
ment and privacy rights counsel relying on limited principles that sweep
no more broadly than the appropriate context of the instant case."204

Instead of relying heavily on Cox Broadcasting as defendant urged, the
Court found Daily Mail to be controlling, a case which represented an
accumulated wisdom acquired from a series of cases "involving attempts
to punish truthful publication. ' ' 20 5 Accordingly, the Court adopted the
holding in Daily Mail as the standard in deciding Florida Star. Justice
Marshall found that the standard in Daily Mail embraced' three separate
factors that lower courts should consider in deciding cases in which the
state attempts to punish the truthful publication of information:10° (1)
whether the information was obtained lawfully; 207 (2) whether the infor-

200. Id.
201. Id. "Our cases have carefully eschewed reaching this ultimate question, mindful

that the future may bring scenarios which prudence counsels our not solving anticipatorily."
Id.

202. Id. at 2609. Justice Marshall cited: Garrison v. Louisiana, 379 U.S. 64, 72 n.8 (1964)
(endorsing absolute defense of truth when "discussion of public affairs is concerned," but
leaving unsettled the constitutional implications of truthfulness "in the discrete area of
purely private libels"); Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 838 (1978)
(the Court specifically did not address the "possible applicability of the statute to one who
secures the information by illegal means and thereafter divulges it" or the State's power to
preserve the confidentiality of judicial review commission proceedings); Time, Inc. v. Hill,
385 U.S. 374, 383 n.7 (1967).

203. 109 S. Ct. at 2609 (citing Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491
(1975)).

204. Id.
205. Id.
206. Id.
207. Id. at 2609-10.
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mation was already available to the public at the time of publication; 0 s

and (3) the "timidity and self-censorship" that may result from punishing
the media for the publication of truthful information.' "

The Court interpreted the holding in Daily Mail to protect only the
publication of information that is lawfully obtained, 10 suggesting that if
the information was unlawfully obtained, a different result would be war-
ranted."' The power of the government to release certain information
necessarily grants it the ability to protect certain state interests by with-
holding information deemed potentially harmful."' In dictum, Justice
Marshall suggested that when "sensitive information rests in private
hands" the government may legislate and "under some circumstances for-
bid its nonconsensual acquisition.""' If the information is obtained ille-
gally, it is published in violation of the legislation and consequently
brought "outside of the Daily Mail principle" and loses any privilege."'
When sensitive information is in the hands of the government, its power
to prevent injury from dissemination is far greater."' Justice Marshall
suggested acceptable methods of protecting information from publication,
such as classification and redaction. He even went so far as to imply the
creation of a "damages remedy against the government or its officials
whe[n] the government's mishandling of sensitive information leads to its
dissemination.' When the government is concerned with preventing

208. Id. at 2610.
209. Id. (quoting Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, at 496 (1975)).
210. Id. at 2609 (citing Smith v. Daily Mail Publishing Co., 443 U.S. 97, 104 (1979)).

This conclusion is drawn from a statement in the Daily Mail opinion summarizing common
elements in similar first amendment decisions:

None of these opinions directly controls this case; however, all suggest strongly
that if a newspaper lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally punish publication of the
information, absent a need to further a state interest of the highest order.

443 U.S. at 104 (emphasis added). The Court went further to state that, in the cases sum-
marized, the government made the information available to the public. This fact, however,
was not deemed controlling, implying that any information legally obtained is protected by
the first amendment, regardless of its source. Id. Note also that in Landmark Communica-
tions, the Court specifically stated that it was not concerned with "the applicability of the
statute to one who secures. . . information by illegal means and thereafter divulges it." 435
U.S. at 838 (emphasis added). The Court stated that it had "no occasion" to address the
"issue of whether, in cases in which information has been acquired unlawfully by a newspa-

per or by a source, government may ever punish not only the unlawful acquisition, but the
ensuing publication as well." 109 S. Ct. at 2610 n.8 (emphasis in original).

211. 109 S. Ct. at 2609.
212. Id.
213. Id.
214. Id.
215. Id.
216. Id.
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the consequences that follow from the dissemination of information, it
should use its power to prevent this information from ever reaching the
public forum, instead of requiring the press to refrain from publishing the
information once it has become public."1 7

Justice Marshall emphasized that states should utilize alternative
methods when readily available: "[when] information is entrusted to the
government, a less drastic means than punishing truthful publication al-
most always exists for guarding against the dissemination of private
facts." 1 Justice Marshall pointed out that in the three cases where the
state sought to sanction the publication of truthful information there
were actions available to the state that would have prevented the infor-
mation from becoming public.2 'O In Landmark Communications, the
state could have enacted certain internal procedures to protect the confi-
dentiality of judicial disciplinary proceedings. ' ° In Oklahoma Publishing,
the judge could have utilized statutory provisions enabling him to close
the juvenile proceedings to the public in order to protect the identity of
the accused.

221

The second prong of the Daily Mail standard is a consideration of
whether the information the government wished to prevent from being
published was available to the public before dissemination by the defend-
ant. 2 Sanctions applied after the information is made public are "un-
likely to advance the interests in the service of which the state seeks to
act. 223 Justice Marshall asserted that this situation created an "anoma-
lous" situation because the government made "certain information pub-
licly available" yet "sanction[ed] persons other than the source of its
release."

22 4

The third factor in the Daily Mail formulation is the possibility that
"'timidity and self-censorship' may result from allowing the media to be
punished for publishing certain truthful information. '

1
22 Justice Marshall

noted that this concern was raised in the context of Cox Broadcasting in
which the Court did not want to conceal judicial proceedings from public
scrutiny, but he found this concern to have just as much force with all
information released by the government.2 26 The Court was not willing to

217. Id.
218. Id.
219. Id.
220. Id. (citing Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 845 (1978)).
221. Id. at 2609-10 (citing Oklahoma Publishing Co. v. District Court, 430 U.S. 308, 311

(1977)).
222. Id. at 2610.
223. Id.
224. Id.
225. Id.
226. Id.
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impose the "onerous" burden on the press that would force it to guess
whether or not its publication was subject to liability.2 " If the govern-
ment releases information, it necessarily implies that its dissemination is
lawful.22s The Court indicated that the state should bear the burden of
ensuring that harmful information is not released, instead of releasing
this information and then placing the burden of discretion on the press.2 ,

In applying the Daily Mail standard to the facts of Florida Star, the
Court found that the decision of the Florida Supreme Court "clearly com-
mand[ed) reversal. 2 30 The verity of the report was not in question."'
Plaintiff argued that the information was not obtained lawfully, relying
on a Florida statute defining matters to be contained in the public rec-
ord.2 32 Since the name of sexual assault victims was not included in the
statute as a matter of public record, plaintiff contended that by its exclu-
sion, the identity was never to be disclosed. 3 The Court emphasized that
it is not unlawful for the press to receive information from the govern-
ment: "But the fact that state officials are not required to disclose such
information does not make it unlawful for a newspaper to receive them
when furnished by the government.2 2

1
4 The Court also found that the

news report was a matter of public significance, relying on a statement in
Cox Broadcasting defining "the commission of crime, prosecutions result-
ing from it, and judicial proceedings arising from the prosecutions" as
"without question events of legitimate concern to the public."23

In arguing that the imposition of civil liability pursuant to the Florida
statute "serve[d] a need to further a state interest of the highest or-
der,' 2 36 plaintiff contended that the statute protected three interests:
"the privacy of victims of sexual offenses; the physical safety of such vic-
tims, who may be targeted for retaliation if their names become known to
their assailants; and the goal of encouraging victims of such crimes to
report these offenses without fear of exposure.2 2

1
7 The Court found that

these were "highly significant" interests, and accordingly did not "rule

227. Id.
228. Id.
229. Id. "A contrary rule, depriving protection to those who rely on the government's

implied representations of the lawfulness of dissemination, would force upon the media the
onerous obligation of sifting through government press releases, reports, and pronounce-
ments to prune out material arguably unlawful for publication." Id.
230. Id.
231. Id.
232. FLA. STAT. § 119.07(3)(h) (1983).
233. 109 S. Ct. at 2610.
234. Id. at 2610-11.
235. Id. at 2611 (citing Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 494 (1975)).
236. Id. (citing Daily Mail, 443 U.S. at 103).
237. Id.
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out the possibility that, in a proper case, imposing civil sanctions for pub-
lication of the name of a rape victim might be so overwhelmingly neces-
sary to advance these interests as to satisfy the Daily Mail standard. ' '

1
3

Because the state had the choice to take less restrictive alternative meth-
ods to protect the privacy of rape victims but failed to do so, the Court
would not uphold the violation of the challenged statute as a basis for
imposing civil liability.23s

The Court determined that using the Florida statute as a standard of
reasonableness in the determination of negligence was too harsh when
compared to the common law tort of invasion of privacy. 40 Unlike the
common law tort which requires a case by case fact sensitive analysis of
the claim and a finding "that the disclosure of a fact about a person's
private life was one that a reasonable person would find highly offensive,"
the per se cause of action automatically assumes that the publication of
the private fact is "highly offensive. 2 41 Justice Marshall stated that the
Court "has generally noted the impermissibility of categorical prohibi-
tions upon media access whe[n] important First Amendment interests are
at stake" and recognized that blindly assessing liability to the press with-
out examination of relevant facts and circumstances would be considered
such a categorical prohibition.2 42

The Court's final objection to the imposition of liability on the newspa-
per was the "facial underinclusiveness" of the Florida statute. 42 The stat-
ute only prohibited the publication of the identity of the victim in an
"instrument of mass communication," but does not define what consti-
tutes "an instrument of mass communication.2

1
44 The vagueness of this

phrase, when coupled with the failure of the statute to reach other means
by which the identity of the rape victim might be spread, casts doubt on
the ability of the statute to achieve its goal. 45 As an example, the Court
pointed out that the statute did not reach an "individual who maliciously
spreads word of the identity of a rape victim, despite the fact that the

238. Id.
239. Id.
240. Id. at 2612.
241. Id.

This is so regardless of whether the identity of the victim is already known
throughout the community; whether the victim has voluntarily called public at-
tention to the offense; or whether the identity of the victim has otherwise become
a reasonable subject of public concern-because, perhaps, questions have arisen
whether the victim fabricated an assault by a particular person.

Id.
242. Id.
243. Id.
244. Id.
245. Id.
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communication of such information to persons who live near, or work
with, the victim may have consequences equally devastating as the expo-
sure of her name to a large number of strangers."' 4 If the state ever finds
it necessary to punish the truthful publication of information, it must
bear the burden by enacting a regulation that reaches the "small time
disseminator as well as the media giant."" 7

In his concluding paragraph, Justice Marshall emphasized the limited
scope of the holding in Florida Star.2 48 The holding does not preclude
states from punishing the publication of true information, as it similarly
does not imply that the state may never legislate in order to protect per-
sonal privacy.24 Justice Marshall stated the limited holding of the Court:

We hold only that whe[n] a newspaper published truthful information
which it has lawfully obtained, punishment may lawfully be imposed, if
at all, only when narrowly tailored to a state interest of the highest order,
and that no such interest is satisfactorily served by imposing liability
under [the Florida statute] to appellant in this case.2 "

B. Justice Scalia's Concurring Opinion

In his concurring opinion, Justice Scalia stated that he would have re-
versed the Florida Supreme Court decision allowing the imposition of lia-
bility solely on the ground that the statutory basis for the cause of action
did not reach all sources of the evil the statute supposedly sought to pro-
tect against, namely the dissemination of the harmful information by
members of the private sector.2 51 Scalia suggested that he would sustain
the action if the statute could prohibit publication as well as gossip.2 2

Scalia was not prepared to support "a prohibition that society is prepared
to impose upon the press but not upon itself."2 5

3

C. Justice White's Dissent

Justice White wrote a strong dissent in which he was joined by Chief
Justice Rehnquist and Justice O'Connor."4 The horror of rape and the
damages suffered by B.J.F. prompted Justice White to support the impo-
sition of liability, 255 a result that appears to contradict the position he

246. Id.
247. Id. at 2613.
248. Id.
249. Id.
250. Id.
251. Id. (Scalia, J., concurring).
252. Id.
253. Id. at 2614.
254. Id. (White, J., concurring).
255. Id.
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advocated in his majority opinion in Cox Broadcasting.
Justice White distinguished Cox Broadcasting on the grounds that the

sanctioned information in that case appeared in judicial records (a result
that was mandated by law) while the targeted information in this case
was mistakenly released to the public through the negligence of the police
department.21 Under Cox Broadcasting, the state "cannot ask the press
to secrete private facts that the State makes no effort to safeguard in the
first place."'"57 In Florida Star, the state did attempt to protect the name
of the victim by excluding it from the police report, even though in this
case, the effort was unsuccessful.2"

Justice White criticized the majority's blind reliance on what Justice
Marshall deems the "Daily Mail standard."' "25 Justice White proposed
that the statement-"if a newspaper lawfully obtains truthful informa-
tion. . . then a state official may not constitutionally punish the publica-
tion of the information, absent a need to further a state interest of the
highest order"-was introduced in the Daily Mail decision as a general
statement following from other Court decisions dealing with the same
constitutional issues.26 As author of the suggestion, Justice White stated
that it was not meant for the Court to construe it as "constitutional
dogma" and censured the majority's uncritical acceptance of what he de-
scribed as a "hypothesis. '" 2 61

Justice White distinguished the decision in Daily Mail on the grounds
that the interest the state sought to protect was the identity of a juvenile
accused of murder, while the interest the Florida legislature sought to
protect in drafting the statute was the privacy of a rape victim.26 Justice
White distinguished between the rights of the accused and the rights of
the victim: "whatever rights alleged criminals have to maintain their ano-
nymity pending an adjudication of guilt. . . the rights of crime victims to
stay shielded from public view must be infinitely more substantial."""
Justice White noted that there was no issue of privacy in the decision in
Daily Mail, and accordingly the Florida Star scenario should not fall
under the holding in Daily Mail.'"

Justice White disagreed with the majority's characterization that the
method by which the reporter obtained the information was government

256. Id. at 2614-15.
257. Id. at 2615.
258. Id.
259. Id.
260. Id.
261. Id.
262. Id.
263. Id.
264. Id.
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action.2 ' In the police department's press room where the reporter ob-
tained the name of the victim, the state had posted signs stating that
"the names of rape victims were not matters of public record." 2 "6 From
this and other information in the record, Justice White could not deduce
that the state sanctioned the dissemination of B.J.F.'s identity.2 The re-
lease of her identity was clearly a mistake, and in light of the circum-
stances, Justice White proposed that "it is not too much to ask the press,
in instances such as this, to respect simple standards of decency and re-
frain from publishing a victim's name, address, and or phone number." '

Justice White also rejected the majority's finding that using the statute
as a basis for the imposition of civil liability against the press is too harsh
a standard. 2" Justice White argued that since members of the legislature
as representatives of the public, created the statute, this should be suffi-
cient evidence that reasonable people find the public disclosure of the
identity of a rape victim to be offensive27 0 Other factors, such as whether
the victim's name is already public knowledge at the time of publication,
or whether the victim identifies herself as the victim, should be consid-
ered in determining the amount of damages instead of the existence of
liability.

27 1

Justice White disagreed that the Florida statute is underinclusive. 27 2

The statute did not limit its application to newspapers only as in Daily
Mail, but covered "all instrument[s] of mass communication. 2 7 3 Justice
White described the action as a suit for the "negligent publication of
[B.J.F.'s] name," a common law tort, as opposed to subscribing to the
majority's view that the suit is solely a civil extension of the criminal
statute.

2
1
4

Justice White concluded that the effect of the majority opinion is to
"obliterate one of the most note-worthy legal inventions of the 20th-Cen-
tury: the tort of the publication of private facts.2

1
75 Even though he ac-

knowledged the potential conflict between privacy and the public's right
to know, Justice White advocated a more sensitive approach that would
give greater deference to the rights of the rape victim.27 16 Justice White

265. Id. at 2616.
266. Id.
267. Id.
268. Id.
269. Id. at 2616-17.
270. Id. at 2617.
271. Id.
272. Id. at 2617-18.
273. Id. at 2617.
274. Id.
275. Id. at 2618.
276. Id.
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stated that he

would find a place to draw the line higher on the hillside: a spot high
enough to protect B.J.F.'s desire for privacy and peace-of-mind in the
wake of a horrible personal tragedy. There is no public interest in pub-
lishing the names, addresses, and phone numbers of persons who are the
victims of crime-and no public interest in immunizing the press from
liability in the rare cases where a State's efforts to protect a victim's pri-
vacy have failed."'

V. ANALYSIS

The Court's holding balanced the privacy interest of the rape victim
against the benefits that a free press provides society. In specifically lim-
iting the holding to the facts of the case,78 the Court provided little spe-
cific guidance for future state actions. After articulating the standard to
be applied in evaluating the Florida statute, the Court found this statute
deficient in two ways: (1) The privacy interest of the rape victim was not
sufficient to justify such an extensive intrusion on the freedom of the
press; and (2) the means described in the statute to achieve the goal of
protection were not necessary to achieve the desired ends.2 79 The only
guidance offered by the Court suggests that states can punish truthful
information which is lawfully obtained through statutes that are "nar-
rowly tailored to a state interest of the highest order. ' 80

A. Magnitude of the State Interest

The majority was not unsympathetic to the "tragic reality" of rape and
the desire of the Florida legislature to protect the victim's privacy."" The
victim's privacy was "highly significant," as "underscored by the Florida
legislature's explicit attempt to protect [this interest] by enacting a crimi-
nal statute prohibiting such dissemination of victim's identities. '" 82 This
interest, however, was not of the "highest order. 2 8 3 The Court did not
provide guidance on how the state should define such an interest, or even
explicitly provide a list of state interests that the Court has judged to be
"of the highest order."

The standard that the Court applied in evaluating the statute was one
of strict scrutiny, a heightened scrutiny usually employed in freedom of

277. Id. at 2619.
278. See supra text accompanying note 188.
279. 109 S. Ct. at 2611.
280. Id. at 2613.
281. Id. at 2611.
282. Id.
283. Id.
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the press cases.2 8 4 The Court stated in dicta that it is possible for a stat-
ute providing protection to the rape victim by preventing publication of
her identity to pass this strict scrutiny: "[w]e accordingly do not rule out
the possibility that, in a proper case, imposing civil sanctions for publica-
tion of the name of a rape victim might be so overwhelmingly necessary
to advance these interests as to satisfy the Daily Mail standard [state
interests of the highest order]." The Court suggested that the extreme
measures authorized by the Florida statute were too burdensome on the
freedom of the press in light of the relative magnitude of the rape vic-
tim's privacy interest. Apparently, the civil sanctions that the Florida
statute authorized may survive strict scrutiny in a case in which the
Court deems the state interest to be "of the highest order." 6 The Court
seemed to imply that the magnitude of the privacy interest could become
"6compelling" in the proper circumstances. The Court recognized this pos-
sibility, and accordingly limited its ruling to the Florida Star scenario.2 "

B. Means Utilized by the Statute to Protect the Rape Victim's Privacy

In evaluating the means the Florida legislature chose to protect the
rape victim's privacy, the majority found that the imposition of "civil lia-
bility for publication under the circumstances of this case is too precipi-
tous a means" to justify the use of such an "extreme" step.28 8 Justice
Marshall gave "three independent reasons" for the court's conclusion: 2 8

(1) the manner in which the Florida Star reporter obtained the informa-
tion later published;"" (2) the negligence per se imposition of liability for
violation of a statute;2 91 and (3) the facial underinclusiveness of the
statute.8

2

Manner in which the Florida Star Reporter Obtained the- In-
formation Later Published. Since the Florida Star reporter acquired
the identity of the rape victim from the police station, or through an
agency of the Florida government, the majority would not allow the state
to prescribe a civil penalty when it was the government itself that made
the information available.282 Here, it was unlawful for the press to publish

284. See id. at 2613.
285. Id. at 2603.
286. See id.
287. Id. at 2609.
288. Id. at 2611.
289. Id.
290. Id.
291. Id. at 2612.
292. Id.
293. Id. at 2611.
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the identity of the rape victim, but there was no statutory provision to
prevent the police department from releasing the identity. Since the re-
porter obtained the identity legally, the state could not impose civil liabil-
ity in accordance with first amendment principles. Therefore, the decision
in Florida Star places the burden on the state to prevent the disclosure of
the protected information if the state wishes to protect a privacy interest:
"[tlo the extent sensitive information is in the government's custody, it
has even greater power to forestall or mitigate the injury caused by its
release.

2 09 4

The opinion did not address the issue of whether a member of the press
can be civilly liable for the publication of information obtained in viola-
tion of a statute. By specifically reserving this issue for later determina-
tion, 9 5 the Court left states desiring to legislate in the interest of privacy
a possible alternative. A state may be able to protect certain types of
information through statutes or administrative policies. Then, a member
of the press who obtains this information would violate the law, and could
receive either civil or criminal sanctions for illegally obtaining informa-
tion, or for the publication of illegally obtained information. 96

The text of the opinion in Florida Star does not itself support this
proposition. However, Supreme Court precedent suggests that the state
may protect certain information from the reach of the press. In Houchins
v. KQED, Inc.,2 97 a three-member plurality of the Court stated:

This Court has never intimated a right of access to all sources of infor-
mation within government control . . .the government cannot restrain
communication of whatever information the media acquire-and which
they elect to reveal . . . [tihere is an undoubted right to gather news
from any source by means within the law, but that affords no basis for
the claim that the First Amendment compels others-private persons or
governments-to supply information.299

Accordingly, states wishing to legislate in the interest of a rape victim's
privacy may attempt to classify the information and eliminate it from the
reach of the press.

The position Justice White advocated struck a sympathetic balance.
Justice White distinguished Florida Star from the trilogy cases on the
general availability of the information to the public. In the trilogy cases,

294. Id. at 2609.
295. Id. at 2610 n.8.
296. See id.
297. 438 U.S. 1 (1978).
298. Id. at 8-12 (citations omitted). Only two Justices, White and Rehnquist, joined

Chief Justice Burger in his opinion. Justice Stewart wrote a separate concurrence, and Jus-
tices Steven, Brennan, and Powell dissented. Justices Marshall and Blackmun took no part
in the consideration or decision of the case.
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defendants obtained the information from public records or through re-
porting techniques. The information in these cases had already become
part of the public record, and Justice White agreed that the Constitution
does not allow states to prevent the publication of already publicly known
facts.29 In this case, defendant received the information by the fortuitous
oversight of the police department. Through its legislation, the State of
Florida represented the sentiment of its citizens in providing that the
identity of a rape victim is not one of public concern. This statute did not
prevent the press from achieving its duty to provide a check on the gov-
ernment in furtherance of the first amendment "enlightenment" function.
As Justice White said, if the state had made this information available in
trial, publication could not constitutionally lead to either civil or criminal
liability.30

The Negligence Per Se Standard Is Too Strict in Light of
First Amendment Concerns. The majority did not rule on the consti-
tutionality of the Warren and Brandeis privacy tort (liability for truthful
publication), but instead declared that unquestioning use of the Florida
statute as the "reasonableness" standard was too severe. Because under
this standard, "liability flows automatically from publication," courts are
not allowed to consider important factors such as the public's knowledge
of the incident, actions of the victim which may publicize her demise, or
that the victim's identity may truly be one of public concern. 0' The ma-
jority called for "[mIore individualized adjudication" when first amend-
ment and privacy concerns are at issue.302 These concerns are legitimate
but operate harshly in the context of a case like Florida Star in which
plaintiff did not act to draw attention to her situation. The opinion
clearly stated that the Florida statute should not be used as the basis for
finding the defendant negligent per se.8 ' Since the Court declared the
statute unconstitutional, it thus ruled out the possibility that the statute
could be used as evidence of the reasonableness standard in a negligence.
action. The statute was a statement of the Florida legislature represent-
ing its belief that it is unreasonable to publish the name of the victim of a
sexual assault. In declaring the statute unconstitutional because of the
"broad sweep of the negligence per se standard applied under the civil
cause of action implied from [the statute], ' 3 0 4 the Court overlooked the

299. 109 S. Ct. at 2614-15.
300. See id.
301. 109 S. Ct. at 2612. The identity of the rape victim may be of "public concern"

because "questions [may] have arisen whether the victim fabricated an assault by a particu-
lar person." Id.

302. Id.
303. Id.
304. Id. at 2613.
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desire of the Florida legislature, as the representative voice of the Florida
citizens, to prevent the publication of private facts. The statute repre-
sented the legislature's belief that it is not "reasonable" to publish or dis-
seminate the identity of a rape victim.

The Facial Underinclusiveness of the Florida Statute. As Jus-
tice White noted, the Florida legislature attempted to reach all methods
of publication by including the phrase all "instruments of mass communi-
cation" in the statute.306 In drafting future legislation, the states should
include phrases that reach "the smalltime disseminator as well as the me-
dia giant. 306 The message of Cox Broadcasting explicitly suggests that
states "wishing to protect privacy rights of rape victims" should enact
legislation that "avoid[s]" public documentation or other exposure of pri-
vate information. 3 07 In drafting its statute, Florida evidently followed
this admonition: The statute states that "no person shall print, publish,
or broadcast, or cause to or allow to be printed, published, or broadcast,
in any instrument of mass communication" the identity of a sexual of-
fense victim.3 0 Even though the majority stated that the holding in Flor-
ida Star does not mean that states "may never punish publication of the
name of a victim of a sexual offense,' 3 0 9 in holding the statute unconstitu-
tional the Court left the states little room in which to regulate. The ma-
jority described the statute as a "selective ban on publication by the mass
media" and found fault with the statute because of its failure to regulate
the "smalltime disseminator as well as the media giant."31

VI. CONCLUSION

The Florida Star majority characterizes the decision as one dealing
with the conflict between the state interest in a right to privacy and the
first amendment freedoms. Cox Broadcasting, however, was the only case
of the trilogy that specifically dealt with a privacy interest.3" The trilogy
cases are similar in that they involve government regulation of publica-
tion, but different in the sense that the purpose of the state regulation is
not necessarily to protect privacy interests.3  The interest to be pro-

305. FLA. STAT. § 794.03 (1987).
306. 109 S. Ct. at 2613.
307. Id. at 2616 (citing Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 469 (1975) (White,

J., dissenting)).
308. FLA. STAT. § 794.03 (1987).
309. 109 S. Ct. at 2603.
310. Id. at 2613.
311. See supra note 189.
312. Id.
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tected in Daily Mail was the facilitation of juvenile rehabilitation.313 Be-
cause of the nature of the statute involved in Oklahoma Publishing, the
state interest involved was probably similar to that asserted in Daily
Mail.31' While the Court advocated a case-by-case analysis, it attempted
to take cases in which the interests the state wished to protect were, by
the states' own assertions, different, to form a general approach that
would apply to all publication prohibiting statutes. In its Florida Star
opinion, the Court apparently gave the wish to protect the identity of a
rape victim the same weight as the wish to protect the identity of a juve-
nile offender. The Court did not differentiate between the rights of the
known victim of crime and the rights of the perpetrator.

The public does have an interest in seeing that the state prosecutes
criminals, and in this sense, the commission of a rape is a matter of pub-
lic concern and the press serves a vital role in "enlightening" the people.
The disclosure of the rape victim's identity, however, does not increase
the ability of the people to scrutinize the function of government as the
prosecutor of criminals. It is difficult to imagine how the identity of a
rape victim can ever be a matter of legitimate public concern. Disclosure
of the identity of rape victims serves no real public purpose. The Court
has stated that:

Neither the intentional lie nor the careless error materially advances so-
ciety's interest in "uninhibited, robust, and wide-open" debate on public
issues . . . [t]hey belong to that category of utterances which "are no
essential part of any expression of ideas, and are of such slight social
value as a step to truth that any benefit that may be derived from them
is clearly outweighed by the social interest in order and morality23

As "false speech can be regulated because it has no constitutional
value,"'  states should similarly be able to regulate the disclosure of the
identity of the rape victim.

KATHRYN W. HUGHES

313. 443 U.S. at 108-09.
314. In Oklahoma Publishing, the emphasis of the opinion lay in the nature of the trial

and the press' right to report courtroom events. The state interest in Oklahoma Publishing
was similar to that in Daily Mail in that it provided protection for the identity of the juve-
nile offender. The Daily Mail statute specifically prohibited publication.of the identity of
the juvenile offender, while the Oklahoma Publishing statutes provided that juvenile pro-
ceedings and records are only open to the public by court order.

315. Id. (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1973)). Zimmerman
cites Gertz in support of the proposition that "accurate speech" deserves "substantial" con-
stitutional protection. Zimmerman, supra note 48, at 312-13. Even though the publication of
B.J.F.'s identity was accurate, such disclosure does not necessarily contribute "to public
debate or a search for truth."

316. Zimmerman, supra note 48, at 312-23.
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