NOTES

Claussen v. Aetna Casualty & Surety
Company: Coverage For Gradual Pollution
Under The Comprehensive General
Liability Policy In Georgia
In Claussen v. Aetna Casualty & Surety Co.,' the Supreme Court of
Georgia, in response to a certified question from the United States Court
of Appeals for the Eleventh Circuit, s overturned a decision of the United
States District Court for the Southern District of Georgia3 and held that
the pollution exclusion clause ("PEC") of a comprehensive general liability policy ("CGL") "does not preclude coverage for liability for environmental contamination caused by the discharge of pollutants over an extended period of time."4 The pollution exclusion clause, a standard
exclusion in CGLs, disallows coverage for "damages that arise out of the
discharge of irritants, contaminants, or pollutants into the air, water, or
land except when the discharge is sudden and accidental."
Judicial construction of the pollution exclusion in cases seeking coverage for the gradual discharge of pollutants has been an issue litigated all
over the country, and the decisions have been anything but uniform.6 A
1. 259 Ga. 333, 380 S.E.2d 686 (1989).
2. 865 F.2d 1217 (11th Cir. 1989).
3. 676 F. Supp. 1571 (S.D. Ga. 1987).
4. 259 Ga. at 333, 380 S.E.2d at 687. Based on this decision, the Eleventh Circuit Court
of Appeals reversed and remanded the case for further proceedings. 888 F.2d 747 (11th Cir.
1989).
5. 7A APPLEMAN, INSURANCE LAW AND PRAcTicE § 4499.05 (Supp. 1989). See also Annotation, Construction and Application of Pollution Exclusion Clause in Liability Insurance
Policy, 39 A.L.R.4th 1047 (1985).
6. See Claussen v. Aetna Casualty & Sur. Co., 865 F.2d 1217, 1219 (11th Cir. 1989). For
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number of courts have followed the same line of reasoning that the court
followed in Claussen, holding that the pollution exclusion is capable of
more than one interpretation and, therefore, must be construed in favor
of coverage. 7 Several decisions, however, hold to the contrary. s The polarized views regarding coverage for gradual losses under the CGL will
become apparent in this Note, illustrating the problems the PEC has
caused for both insurers and insureds. As one court stated, "[tjhis court
recognizes that there is a plethora of authority from jurisdictions
throughout the United States which, depending on the facts presented
and the allegations of the underlying complaints, go 'both ways' on the
issues presented today. The cases swim the reporters like fish in a lake."
First, this Note will discuss the historical background of the CGL insurance policy and the changes made in the past three decades. Then, it
will consider the background and decisions regarding the PEC in connection with the explosion of claims"0 by insureds for coverage of damages
resulting from the release of pollutants over a gradual period of time. A
detailed discussion of the supreme court's opinion in Claussen will follow,
as well as an analysis of the opinion, including the possible implications
of the decision for future environmental litigation in Georgia.
I.

GENERAL BACKGROUND OF THE

CGL

The CGL policy is "the instrument most often used to afford protection
for commercial ventures of all types."' i Prior to 1966, coverage existed
under the CGL for damage "caused by accident."" The policy, however,
a discussion of these cases and their differing opinions, see infra notes 41-84 and accompanying text. See also Annotation, Construction and Application of Pollution Exclusion
Clause in Liability Insurance Policy, 39 A.L.R.4th 1047 (1985).
7. 259 Ga. at 338, 380 S.E.2d at 690.
8. Claussen,865 F.2d at 1219; Technicon Elecs. Corp. v. American Home Assurance Co.
141 A.D.2d 124, 533 N.Y.S.2d 91, 99 (1988) ("A 'sudden and accidental' event is one which is
unexpected, unintended and occurs over a short period of time"), aff'd, 74 N.Y.2d 66, 542
N.E.2d 1048, 544 N.Y.S.2d 531 (1989); Waste Management of Carolinas, Inc. v. Peerless Ins.
Co., 315 N.C. 688, 340 S.E.2d 374, reh'g denied, 316 N.C. 386, 346 S.E.2d 134 (1986).
9. Pepper's Steel & Alloys, Inc. v. United States Fidelity & Guar. Co., 668 F. Supp.
1541, 1549 (S.D. Fla. 1987).
10. Developments In The Law-Toxic Waste Litigation, 99 HARV. L. RE.V 1458, 1578
(1986) [hereinafter Developments].
11. Tyler & Wilcox, Pollution Exclusion Clauses: Problems in Interpretation and Application Under the Comprehensive General Liability Policy, 17 IDAHO L. REv. 497, 499
(1981).
12. Id. at 499; Note, The Pollution Exclusion Clause Through the Looking Glass, 74
GEO. L.J. 1237, 1241 (1986); Hourihan, Insurance Coverage for Environmental Damage
Claims, 15 FoRuM 551, 552 (1980); 1 R. LONG, THE LAw or LmABmy INSURANCE § 1.21, at 184 (1986).
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' Insurers included
did not define "accident." 13
the phrase "caused by accident" as a device used to limit coverage.14 First, accident-based policies
precluded coverage for damages or injury resulting from the intentional
or willful acts of the insured.1 5 Additionally, insurers intended such policies to exclude coverage for damages or injury caused gradually or over an
extended period of time." As a result of the dramatic increase in the
number of environmental claims in the early 1960s,17 the absence of a
clear definition of "accident" required the courts to interpret the meaning
of the term.' 8 Only a minority of courts, however, gave the term "accident" the strict interpretation intended by the insurers, which would require that the acts causing the damage be sudden and referable to a specific occasion or event. 9 The majority of courts allowed coverage in cases
in which the insured intended to do the act but did not intend or expect
the resulting loss." "Accident," therefore, ultimately lost the effect of
limiting coverage to damage and injury resulting from acts that were sudden and traceable to a specific point in time.2
In 1966 the insurance industry decided to change the CGL to include
"occurrence"-based coverage, which was broader than the former accident-based policy.22 The policy presently defines "occurrence" as "an accident, including continuous or repeated exposure to conditions, which
results in bodily injury or property damage neither expected nor intended
from the standpoint of the insured. '"2 3 The increasing demand for broader
liability coverage, combined with the judicial trend favoring the insured,
caused the change in the CGL. 2' It expressly allowed coverage for losses
caused gradually, 2 but the insurance companies did not intend to cover

13.
14.

Note, supra note 12, at 1241.
1 LONG, supra note 12, at 1-84.

15. Id.
16. Id.; Note, supra note 12, at 1242 (quoting Gilbert L. Bean, Assistant Secretary of
Liberty Mutual Insurance Co. when he addressed the House Counsel in 1959. Bean, The
Accident Versus the Occurrence Concept, 1959 INs. L.J. 550, 551).
17. Hourihan, supra note 12, at 552; Tyler & Wilcox, supra note 11, at 499; Soderstrom,
The Role ofInsurance in Environmental Litigation, 11 FORUM 762, 763 (1976); Developments, supra note 10, at 1575.
18. Note, supra note 12, at 1241.
19. 1 LONG, supra note 12, at 1-84 through 1-87 (discussion of cases dealing with CGL
prior to 1966); Tyler & Wilcox, supra note 11, at 499.
20. Note, supra note 12, at 1244.
21. Tyler & Wilcox, supra note 11, at 499.
22. Note, supra note 12, at 1246; Tyler & Wilcox, supra note 11, at 499; Hourihan, supra
note 12, at 553.
23. 3 R. LONG, LAW OF LIABILITY INSURANCE, at app. 39 (1988).
24. Note, supra note 12, at 1246; Tyler & Wilcox, supra note 11, at 499.
25. Note, supra note 12, at 1246-47; Bauer & ,Lakind, Toward's Resolution in Insurance
Coverage Questions in Insurance Litigation, 38 RUTGERS L. REv. 677, 704 (1986); Hourihan,
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damage or injury that was foreseeable or expected by the insured." The
insurance industry's clarification of terms under the occurrence-based
policy was of little help, however, in precluding coverage for intentional
pollution.2 Judicial interpretations of the occurrence-based policy continued to allow coverage for intentional, long term discharge of pollutants
when the insured did not expect or intend the resulting damage.' Faced
with the "increasing liability hazard caused by the 'tremendously heightened national concern over pollution,' " the insurance industry took
steps to exclude coverage for gradual and intentional discharge of pollutants in 1970.0 The PEC, the interpretation of which is the central issue
of this Note, is discussed in the next section.
In summary, since the early 1960s the number of environmental damage claims has continued to increase,"1 exposing insurers to potentially
greater liability than previously expected. 3 Insurers changed the accident-based policy in 1966 to broaden coverage to occurrences, resulting in
a small increase in premiums.8 With the occurrence-based policy, insurers intended to cover damage or injury that was "neither expected nor
intended from the standpoint of the insured."" There is a question regarding just what the insurance industry intended to cover under the occurrence-based policy; 5 however, many courts construed it to allow coversupra note 12, at 553.
26. See Continental Casualty Co. v. Parker, 161 Ga. App. 614, 616, 288 S.E.2d 776, 778
(1982) (language stating "neither expected nor intended from" insured's standpoint "clear
and unambiguous and capable of only one reasonable interpretation"). See generally Note,
supra note 12, at 1247; Bauer & Lakind, supra note 25, at 705; Hourihan, supra note 12, at
553; Soderstrom, supra note 17, at 764-65. But see Pendygraft, Plews, Clark & Wright, Who
Pays for Environmental Damage: Recent Developments in CERCLA Liability and Insurance Coverage Litigation, 21 IND. L. RaV. 117, 141-42 (1988) (discussing the intentions of
the insurance industry to continue coverage for "volitional releases or deposits even over an
extended period of time . . .").
27. Bauer & Lakind, supra note 25, at 705; Soderstrom, supra note 17, at 765-66.
28. See Grand River Lime Co. v. Ohio Casualty Ins. Co., 32 Ohio App. 2d 178, 289
N.E.2d 360, 365 (1972) ("while the activity which produced the alleged damage may be fully
intended, and the residual results fully known, the damage itself may be completely unexpected"); Pendygraft, Plews, Clark & Wright, supra note 26, at 143; Soderstrom, supra note
17, at 765-66 (for a full list 'of cases that find coverage on this basis).
29. Soderstrom, supra note 17, at 766 (quoting F.C.& S. Bulletins, Casualty & Surety
Sec., Public Liability, May 1971, p. Cop-i).
30. Developments, supra note 10, at 1582; Note, supra note 12, at 1251-53; Soderstrom,
supra note 17, at 766.
31. Note, supra note 12, at 1251.
32. Id.
33. Hourihan, supra note 12, at 553.
34. 3 LONG, supra note 23, at app. 39.
35. See Pendygraft, Plews, Clark & Wright, supra note 26, at 141-42 (discussion of comments made by G.L. Bean, Assistant Secretary, Liberty Mutual Insurance Company, at an
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age for the intentional act of polluting, as long as the ultimate loss was
unexpected.3 As a result, the insurance industry inserted the PEC. 7'
II. THE POLLUTION EXCLUSION CLAUSE-THE POLAR VIEWS REGARDING
COVERAGE

In 1970 the Insurance Services Office and the Mutual Insurance Rating

Board introduced the PEC, ss which reads:
This insurance does not apply:
(f)to bodily injury or property damage arising out of the discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids, alkalis,
toxic chemicals, liquids or gases, waste materials or other irritants, contaminants or pollutants into or upon land, the atmosphere or any water
course or body of water, but this exclusion does not apply if such discharge, dispersal, release or escape is sudden and accidental."
There are differing views regarding the actual intention of the Insurance
Services Office when it included the exclusion clause in the CGL.40 The
source of confusion lies in the meaning of "sudden" in the exception to
the exclusion. One view rejects the temporal meaning of "sudden," essen-

tially holding that the term as used in the policy is ambiguous, should be
'
construed in favor of coverage, and should be defined as "unexpected." "

insurance industry meeting in 1965 and by Lyman Baldwin, Secretary of Underwriting for
the Insurance Company of North America in 1966). ("Plainly insurers contemplated continued coverage for volitional releases or deposits even over an extended period of time, of
pollutants, and the 'occurrence' requirement was not added to block such claims." Id. at
142.). But see Note, supra note 12, at 1247 (under the occurrence based policy, "the insurers
did not intend to cover commercial clients who knowingly polluted the environment").
36. Note, supra note 12, at 1250.
37. Id. at 1251.
38. Hurwitz & Kohane, The Love Canal-InsuranceCoverage for Environmental Accidents, 50 INS. COUNS. J. 378 (July 1983).
39. Id. See also 3 LONG, supra note 23, at app. B at 65.
40. See 3 LONG, supra note 23, at app. B at 65, which states:

Exclusion (f) is new. It eliminates coverage for damages arising out of pollution or
contamination, where such damages appear to be expected or intended on the part
of the insured and hence are excluded by definition of 'occurrence.' Coverage is
afforded for damages caused by pollution or contamination if the discharge, dispersal, release or escape is sudden and accidental.
See also Hurwitz & Kohane, supra note 38, at 378 (stating that the exclusion clause was
"intended to apply only to the intentional polluter" (emphasis in original)). But see Note,
supra note 12, at 1253 (exclusion precludes coverage for pollution which "continue[s] over
time").
41. New Castle County v. Hartford Accident & Indem. Co., 673 F. Supp. 1359, 1364 (D.
Del. 1987) ("The plain meaning of the word 'sudden' as used in the pollution exclusion is
ambiguous" and, construed in favor of coverage, "means a discharge, dispersal, release or
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The other view holds that the term "sudden" as used in the policy is clear
and unambiguous, means "abrupt" or "instantaneous," and that unless
the release of pollutants happens instantaneously or precipitantly, coverage should be denied.'2
A. The PEC as an Intentional Polluter's Exclusion: The Broad
Construction
The line of cases holding in favor of the insured emphasizes that insurers included the exclusion clause to clarify the definition of occurrence,
and that "the word 'sudden'. . . need not be limited to an instantaneous.
happening.' 3 In New Castle County v. Hartford Accident & Indemnity
Co.," the court found that the PEC was ambiguous and that it should be
construed in favor of the insured. 4 5 In discussing the drafting history of
the PEC and in supporting its finding of ambiguity, the court stated "[ilf
anything, the conflicting evidence cited by the parties supports the conclusion that there exists confusion over how the term should be
4
interpreted.'

The court then addressed another argument asserted by the insurers
that if the term "sudden" means "unexpected" in the PEC, then the "efvironmental impairment liability" ("EIL") policies that cover nonsudden
escape of pollutants that is unexpected."); Pepper's Steel & Alloys, Inc. v. United States
Fidelity & Guar. Co., 668 F. Supp. 1541, 1549 (S.D. Fla. 1987) ("where a spill or release...
is neither expected nor intended from the insured's point of view, it follows that it was
"sudden and accidental"); Jackson Township Mun. Utils. Auth. v. Hartford Accident &
Idem. Co., 186 N.J. Super. 156, 451 A.2d 990, 994 (1982) ("The act or acts are sudden regardless of how many deposits . . . may have occurred, and although the permeation of
pollution into the ground water may have been gradual rather than sudden, the behavior of
the pollutants . . . is irrelevant if the permeation was unexpected,"); Molton, Allen & Williams, Inc. v. St. Paul Fire & Marine Ins. Co., 347 So. 2d 95, 99 (Ala. 1977) (clause virtually
identical to pollution exclusion clause is ambiguous and must be construed in favor of coverage); Lansco, Inc. v. Department of Envtl. Protection, 138 N.J. Super. 275, 350 A.2d 520, 524
(1975) (event was unexpected and unintended by the insured and, thus, "sudden and accidental"), aff'd, 145 N.J. Super. 433, 368 A.2d 363 (1976), cert. denied, 73 N.J. 57, 372 A.2d
322 (1977).
42. Technicon Elecs. Corp. v. American Home Assurance Co., 141 A.D.2d 124, 533
N.Y.S.2d 91 (1988), aff'd, 74 N.Y.2d 66, 542 N.E.2d 1048, 544 N.Y.S.2d 531 (1989); United
States Fidelity & Guar. Co. v. Star Fire Coals, Inc., 856 F.2d 31 (6th Cir. 1988); American
Motorists Ins. Co. v. General Host Corp., 667 F. Supp. 1423 (D. Kan. 1987); Waste Management of Carolinas, Inc. v. Peerless Ins. Co., 315 N.C. 688, 340 S.E.2d 374, reh'g denied, 316
N.C. 386, 346 S.E.2d 134 (1986); Techalloy Co. v. Reliance Ins. Co., 338 Pa. Super. 1, 487
A.2d 820 (1984).
43. Allstate Ins. Co. v. Klock Oil Co., 73 A.D.2d 486, 426 N.Y.S.2d 603, 605 (1980).
44. 673 F. Supp. 1359 (D. Del. 1987).
45. Id. at 1363.
46. Id.
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Oollution would have no purpose." In rejecting this argument, the court
said that the EILs were different because insurers issued them on a
"claims made" basis and they covered only claims presented during the
policy period." CGL claims, on the other hand, may be brought at any
time, as long as the occurrence took place during the policy period. The
court's construction of the PEC, therefore, did not frustrate the purpose
of the EIL.
In Jackson Township Municipal Utilities Authority v. Hartford Accident & Indemnity Co.," the court found the PEC ambiguous and construed it in favor of coverage."0 In reaching its decision, the court cited
several cases from other jurisdictions' and concluded that "the clause
can be interpreted as simply a restatement of the definition of 'occurrence' . . . . [Ilt is a reaffirmation of the principle that coverage will not
be provided for intended results of intentional acts but will be provided
for the unintended results of an intentional act."' 2
In Pepper's Steel & Alloys v. United States Fidelity & Guaranty Co.,"$
the court construed the PEC as an "active polluter's" exclusion." In finding coverage, the court stated that "(a]bsent a showing that damages were
actually intended or, at a minimum, substantially foreseeable . . . the
duty to defend should arise and the pollution exclusion ought not apply
to abrogate this duty."'" The court concluded its analysis of this issue by
explaining that to deny coverage where the damage was unintended
would be punitive and, in addition, would defeat the purpose for which
the insured purchased the policy."
Two commentators explain that the clause is "indeed an intentional
polluter's exclusion and, as such, inapplicable to entities which neither
expect nor intend their conduct to result in bodily injury or property
7
damage.""1
In quoting the Insurance Rating Board, these commentators
agree with the court in Jackson Township that insurers intend the PEC
47.
48.
49.
50.

Id.
Id. at 1363-64.
186 N.J. Super. 156, 451 A.2d 990 (1982).
451 A.2d at 994-95.

51. Molton, Allen & Williams, Inc. v. St. Paul Fire & Marine Ins., 347 So. 2d 95 (Ala.
1977); Farm Family Mut. Ins. Co. v. Bagley, 64 A.D.2d 1014, 409 N.Y.S.2d 294 (1978); Allstate Ins. Co. v. Klock Oil Co., 73 A.D.2d 486, 426 N.Y.S.2d 603 (1980); Niagara County v.
Utica Mut. Ins. Co., 103 Misc. 2d 814, 427 N.Y.S.2d 171 (1980), aff'd, 80 A.D.2d 415, 439
N.Y.S.2d 538 (1981); Barmet of Indiana v. Security Ins. Group, 425 N.E.2d 201 (Ind. Ct.
App. 1981).

52. 451 A.2d at 994.
53.

668 F. Supp. 1541 (SD. Fla. 1987).

54.
55.
56.
57.

Id. at 1549.
Id. at 1550.
Id.
Hurwitz & Kohane, supra note 38, at 378.
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to be a clarification of the term 'occurrence' and, therefore, that it continues to cover accidental pollution." They quote from the Fire, Casualty &
Surety Bulletin:
In one important respect, the exclusion simply reinforces the definition
of occurrence. That is, the policy states that it will not cover claims
where the 'damage was expected or intended' by the insured and the exclusion states, in effect, that the policy will cover incidents which are
sudden and accidental-unexpected and not intended."
Thus, according to this view, the PEC does not preclude coverage for
damage resulting from the unintentional discharges of pollution over an
extended period of time;" 0 instead, it should be read coextensively with
the definition of "occurrence," which includes gradual damage, excluding
only those who intentionally pollute."
B. The PEC as a Gradual Pollution Exclusion: The Narrow
Construction
The view set forth above represents one end of the spectrum regarding
the purpose of the exclusion clause. On the other end is the view that
insurers developed the clause not only to exclude damage resulting from
intentional discharge of pollution, but also to exclude environmental
damage resulting from the discharge of pollutants over an extended period of time.62 According to this view, the insurance industry developed
the exclusion clause"s as a response to a provision in the CGL that includes within the definition of "occurrence" the clause "continuous or repeated exposure to conditions.""1 That clause was detrimental to the insurers because the majority of environmental damage claims result from
the discharge or release of pollution over an extended period of time."5
The original purpose of the exclusion clause, therefore, was to "negate the
impact of this language [repeated or continued exposure to conditions]
from the definition of occurrence"" in pollution cases. The line of cases
58. Id. at 379.
59. Id. (quoting F.C.& S. Bulletins, Casualty & Surety Sec., Public Liability, May 1971,
p. Cop-3).
60. Id. at 384.
61. Id.
62. See Ray Indus., Inc. v. Liberty Mut. Ins. Co., 728 F. Supp. 1310 (E.D. Mich. 1989);
Waste Management of Carolinas, Inc. v. Peerless Ins. Co., 315 N.C. 688, 340 S.E.2d 374,
reh'g denied, 316 N.C. 386, 346 S.E.2d 134 (1986). See also Note, supra note 12, at 1252-53;
Tyler & Wilcox, supra note 11, at 510.
63. See Soderstrom, supra note 17, at 766-67.
64. Tyler & Wilcox, supra note 11, at 506; Soderstrom, supra note 17, at 766-67.
65. See Hourihan, supra note 12, at 553.
66. Tyler & Wilcox, supra note 11, at 510.
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that follow this reasoning find that the words "sudden and accidental," as
used in the policy, are clear and unambiguous."' The PEC is not a clarification of the definition of "occurrence," but an exception to the "broad
blanket of coverage"" provided for in the CGL. us The word "sudden" is
to be given its temporal meaning, in other words, "abrupt" or "instantaneous." In United States Fidelity & Guaranty Co. v. Star Fire Coals,
Inc.,70 the court stated:
We do not believe that it is possible to define 'sudden' without reference
to a temporal element that joins together conceptually the immediate
and the unexpected. It must also. be emphasized that the focus of this
'sudden and accidental' exception to the general pollution exclusion
clause is on the nature of the discharge of the pollution itself, not on the
nature of the damages caused.71
In its decision to give "sudden" its temporal meaning, the court quoted
Waste Management of Carolinas,Inc. v. Peerless Insurance Co.:7" "The
[sudden and accidental] exception also describes the event-not only in
terms of its being unexpected, but in terms of its happening instantaneously or precipitantly." 5 74The court also quoted from Borden, Inc. v. Affiliated FM Insurance Co. :
'Sudden,' in its common usage, means 'happening without previous notice or with very brief notice,' while 'accidental' means 'occurring sometimes with unfortunate results by chance alone.' The meaning of these
terms is clear and should not be twisted simply to provide insurance cov67. United States Fidelity & Guar. Co. v. Star Fire Coals, Inc., 856 F.2d 31, 34 (6th Cir.
1988) ("We believe that the phrase 'sudden and accidental' is not a synonym for 'unexpected and unintended,' and that it should not be defined by reference to whether the accident or damages were expected"); American Motorists Ins. Co. v. General Host Corp., 667 F.
Supp. 1423, 1429 (D. Kan. 1987) ('The language is clear and plain, something only a lawyer's ingenuity could make ambiguous"); Waste Management of Carolinas, Inc. v. Peerless
Ins. Co., 315 N.C. 688, 340 S.E.2d 374, 381 (1986) ("The exclusion limits the insurer's liability for accidental events by excluding damage caused by the gradual release . . .of...
pollutants." Also stating, "[ajlthough it is possible to perceive ambiguity in the policy language, it strains at logic to do so." Id. at 379), reh'g denied, 316 N.C. 386, 346 S.E.2d 134
(1986); Techalloy Co. v. Reliance Ins. Co., 338 Pa. Super. 1, 487 A.2d 820, 826-27 (1984)
("the language of the policy unambiguously states that there will be no coverage for toxic
discharge into the environment unless that discharge is both sudden and accidental" (emphasis in original)).
68. American Motorists, 667 F. Supp. at 1429.
69. Id.; Note, supra note 12, at 1267.
70. * 856 F.2d 31 (6th Cir. 1988).
71. Id. at 34.
72. 315 N.C. 688, 340 S.E.2d 374, reh'g denied, 316 N.C. 386, 346 S.E.2d 134 (1986).
73. 856 F.2d at 34 (quoting Waste Management, 340 S.E.2d at 382).
74. 682 F. Supp. 927 (S.D. Ohio 1987), aff'd without op. (1989), cert. denied, 110 S.Ct.
68 (1989).
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erage when the courts deem it desirable."
This line of cases, therefore, takes a completely different view in construing the pollution exclusion clause of the CGL. The "suddenness" requirement of the event means that the discharge must have occurred "instantaneously," regardless of whether the event causing the damage was
expected or intended. 6
In Technicon Electronics v. American Home Assurance Co.,7 the court
denied coverage for the intentional discharge of pollution over a period of
time." The court followed the reasoning in the above cases and discussed
the importance of deterring intentional polluters by denying coverage
"resulting from such conduct. ' " The court agreed with prior cases that
for the sudden and accidental exception to apply, the discharge had to be
both sudden and accidental," with "sudden" meaning "instantaneous."
The question then arises whether, under the above "deterrence theory,"
the PEC will have a deterring effect on insureds in cases in which the
discharge was gradual but unintentional?1
Before discussing the opinion in Claussen, it is necessary to note a final
argument made in this second line of cases narrowly construing the exclusion clause. In criticizing the reasoning of other courts that the word
"sudden" does not require an instantaneous happening, the court in
Technicon quoted this "compelling analysis"1:s2
[T]his reasoning is seriously flawed for at least two reasons. First, interpreting 'sudden' as 'unintended and unexpected' renders it synonymous
with 'accidental,' as that term is employed in the policy and thus, the
word 'accidental' can be read out of the exception as nothing more than
redundant surplusage. Such a reading does not comport with fundamental rules of contract construction requiring that to the extent possible, all
words used in a contract be given effect 8 8
Following an extensive analysis of the case law construing the exclusion

75. 856 F.2d at 34-35 (quoting Borden, 682 F. Supp. at 930).
76. Techalloy Co. v. Reliance Ins. Co., 338 Pa. Super. 1, 487 A.2d 820, 826-27 (1984)
(requirement that discharge be both sudden and accidental (emphasis in original)).
77. 141 A.D.2d 124, 533 N.Y.S.2d 91 (1988).
78. 533 N.Y.S.2d at 104.

79. Id. at 103.
80. Id. (emphasis in original).
81. For a response to this question by the district court in Claussen, see infra text ac-

companying note 107.
82. 533 N.Y.S.2d at 101.
83. Id. at 101-02 (quoting International Minerals & Chem. Corp. v. Liberty Mut. Ins.
2d 576, 530
Co., 168 II. App. 3d 361, 378, 522 N.E.2d 758, 769 (1988), appeal denied, 122 Ill.
N.E.2d 246 (1988)).
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clause both narrowly, against coverage," and liberally, in favor of coverage, the court agreed with the line of cases strictly limiting the clause to
the plain and ordinary meaning of its terms and concluded that unless
the discharge is both sudden and accidental, there is no duty to defend.",
In Claussen, the United States Court of Appeals for the Eleventh Circuit recognized the split of authority regarding the PEC and decided that
the question was "one of significant importance that should be decided by
the state courts." s Consequently, it certified the question to the Supreme
Court of Georgia for a decision on the matter.
III.

STATEMENT OF THE CASE

In Claussen v. Aetna Casualty & Surety Co.,8 7 plaintiff filed a declaratory judgment action against Aetna for a determination of coverage for
damages incurred as a result of the gradual release of hazardous substances from his land.8 The federal district court entered an order granting summary judgment in favor of Aetna89 on the ground that damages
incurred from the gradual release of pollutants over a period of years fell
within the pollution exclusion of the CGL.' 0 Plaintiff then submitted additional documents 1 to the court requesting reconsideration of the
court's construction of the PEC."1 Upon reconsideration, the federal district court reaffirmed the grant of summary judgment, finding that "the
word 'sudden' in the pollution exclusion clause connotes abruptness [and
therefore] [tihe gradual leaching of hazardous wastes into the ground
water and soil . . . cannot honestly be characterized as sudden.'
The documents that Claussen submitted upon reconsideration showed
that, in attempting to obtain approval of the PEC in 1970, the Insurance
Rating Board had made certain representations to the Georgia Insurance
Department:
that the impact of the [pollution exclusion clause] on the vast majority of
risks would be of no change. It is rather a situation of clarification ....
Coverage for expected or intended pollution and contamination is not
84. Among other cases, the court relies heavily on the district court decision in Claussen,
533 N.Y.S.2d at 99.
85.

Id. at 103.

86. Claussen v. Aetna Casualty & Sur. Co., 865 F.2d 1217, 1219 (11th Cir. 1989).
87. 676 F. Supp. 1571 (S.D. Ga. 1987).
88. Id. at 1572.
89. Id.
90. Id.
91. See infra text accompanying note 94.
92. 676 F. Supp. at 1572.
93. Id. at 1573.
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now present as it is excluded by the definition of occurrence. Coverage
for accidental mishaps is continued . ..

."

The federal court rejected plaintiff's argument that "the insurance companies should be estopped from contradicting the representations made
to the Georgia Insurance Department as to the effect of the pollution exclusion clause" 9 and found that the insurance companies had not "perpetrated a fraud on the Court by arguing in favor of a construction which
enforces the clear and unambiguous language of their policies.""
Claussen appealed to the United States Court of Appeals for the Eleventh Circuit,97 assertingthat the clause was "ambiguous and should be
construed in favor of coverage under established principles of policy construction in Georgia.""' Holding that certification to the Supreme Court
of Georgia was appropriate, the court of appeals noted, "[bloth views are
supported by substantial case law from jurisdictions throughout the country, evidencing that the issue is one of significant importance that should
be decided by the state courts." 9 The court then certified the following
question to the supreme court:
Whether, as a matter of law, the pollution exclusion clause contained
in the comprehensive general liability insurance policy precludes coverage to its insured for liability for the environmental contamination
caused by the discharge of pollutants at the site over an extended period
of time?
To put it another way, does the insurance policy in this case require
the insurance company to provide a defense and coverage to the insured
for liability for the discharge of pollutants from a landfill over an extended period of time?' 00

In certifying the question, the court of appeals said that it did not intend
the phrasing of the question to limit or restrict the supreme court's analysis of the issue in its consideration of the problems involved.10 1
94.
surance
95.
96.
97.
98.
99.
100.
101.

Id. (quoting letter from R. Stanley Smith, Manager of the IRB, to the Georgia InDepartment dated June 10, 1970 (attached to opinion as app. B at 1583)).
Id.
Id. at 1574.
Claussen v. Aetna Casualty & Sur. Co., 865 F.2d 1217 (11th Cir. 1989).
Id. at 1219.
Id.
Id. at 1219-20.
Id. at 1220.
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The District Court's Decision-The Narrow Construction

10 2
In Claussen,
the district court issued an order dated August 11,
1987,103 that considered the various issues discussed above and followed
the strict view:

The terms of Aetna's CGL's are clear and unambiguous. An insured
under the policies will be covered for bodily injury or property damage
resulting from an occurrence. However, the pollution exclusion provides
that coverage is not afforded with respect to pollution-related damage,
even where the damage is the result of an occurrence. The exception to
the exclusion, on the other hand, dictates in essence that if a pollution
incident (discharge, escape or dispersal of hazardous materials) is sudden
and accidental, and is otherwise an occurrence within the meaning of the
policy, coverage will be afforded. 1 4

One disputed fact in the case was whether Claussen knew that toxic
wastes were being dumped onto his land. Addressing this issue, the district court held that Claussen's knowledge of the pollution was irrelevant
because the "suddenness" requirement had not been met.'" It then addressed the public policy argument, stating "it certainly does no disservice to public policy to hold the plaintiff's alleged ignorance with respect
0 . . .
to the dumping or leaching of hazardous wastes at Picketville"'
is
irrelevant."' 107 The district court, therefore, explicitly rejected the insured's argument that the language in the exclusion clause was ambiguous
and should be construed in favor of coverage.108 It then granted defendant insurer's motion for summary judgment. 109
On reconsideration, the district court affirmed its order and granted
Aetna's motion for entry of final judgment.110 The court acknowledged
102. 676 F. Supp. 1571 (S.D. Ga. 1987).
103. Id. at 1572 (order is attached as app. A at 1574).
104. Id. at 1578, app. A (emphasis in original).
105. Id. at 1579, app. A.
106. Picketville is the landfill, a tract of approximately 52 acres on the outskirts of Jacksonville, Florida, which was owned by Claussen. "In a list ranking the 115 worst hazardous
waste sites in the nation, Love Canal was ranked 24th, and Picketville was ranked 26th."
Claussen, 259 Ga. at 333, 380 S.E.2d at 688.
107. 676 F. Supp. at 1579, app. A.
108. Id. at 1580, app. A. The court stated, "Only in the minds of hypercreative lawyers
could the word 'sudden' be stripped of its essential temporal attributes. While not all courts
have agreed in this regard, recent decisions have recognized, with increasing frequency, that
the pollution exclusion does mean just what it says." Id.
109. Id. at 1582, app. A.
110. Id. at 1574.
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that the 1970 representations made by the Insurance Rating Board to the
Georgia Insurance Department attempting to secure approval of the PEC
"if not fraudulent, certainly were not straightforward.""' The court then
explained that the statements made by the Board "were, to a degree, accurate; the insurance industry was merely trying, through the pollution
exclusion clause, to prevent courts from extending coverage to risks that
were not calculated into premiums under occurrence-based policies, and
' 12
were not anticipated when the definition of occurrence was drafted."
Based upon this reasoning, the court concluded that the documents introduced by Claussen should not disturb its prior opinion because the insurance companies, "by arguing in favor of a construction which enforces the
clear and unambiguous language of their policies," had not "perpetrated a
fraud on the court." ' s Claussen appealed, and the court of appeals certified the question -to the Supreme Court of Georgia." '
B. The Supreme Court's Opinion-The Broad Construction
Rules of Contract Interpretation. The supreme court summarily
rejected the district court's holding that the exclusion clause was clear
and unambiguous and that it therefore disallowed coverage for the dumping of toxic wastes over a period of several years.11 5 The court found that
"the insurance policy at issue does not preclude coverage for liability for
environmental contamination caused by the discharge of pollutants over
an extended period of time,"11 and began its analysis by explaining the
applicable Georgia rules of contract interpretation. It stated that "words
in a contract generally bear their usual and common meaning 1 " .
[h]owever, 'if the construction is doubtful, that which goes most strongly
against the party executing the instrument or undertaking the obligation
is generally to be preferred.' "11s The court concluded its discussion of the
rules of contract interpretation by explaining that insurers prepare and
propose insurance policies, a fact "Georgia courts have long acknowledged," 1 9 and thus, if ambiguity is found in an insurance contract, it
must be construed in favor of coverage.12 0 This portion of the opinion,
111. Id. at 1573.
112. Id. at 1574 (citing Note, supra note 12 and Developments, supra note 10, at 1575).

113. Id.
114.
115.
116.
117.
118.
119.
120.

Claussen v. Aetna Casualty & Sur. Co., 865 F.2d 1217 (11th Cir. 1989).
259 Ga. at 333, 380 S.E.2d at 687.
Id.
Id. at 334, 380 S.E.2d at 687-88 (citing O.C.G.A. § 13-3-2(2) (1982)).
Id., 380 S.E.2d at 688 (citing O.C.G.A. § 13-2-2(5) (1982)).
Id.
Id. at 334-35, 380 S.E.2d at 688.
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however, is not at issue nor in dispute.
The Meaning of "Sudden." Having covered the rules of contract interpretation, the supreme court reached the first of the disputed issues:
"What is the meaning of the word 'sudden' as it is used in the insurance
policy? ... This seemingly simple question has spawned a profusion of
litigation."'" The court approached the issue by quoting the primary dictionary definition: "[H]appening without previous notice or with very
brief notice; coming or occurring unexpectedly; not foreseen or prepared
for. 122 Noting that the word "abrupt," implied by "sudden," may be "so
common in the vernacular that it is, indeed, difficult to think of 'sudden'
without a temporal connotation,"1'2 the court stated that "on reflection,
...even in its popular usage, 'sudden' does not usually describe the duration of an event, but rather its unexpectedness." 124 After listing several
examples of the usage of "sudden" in terms of "unexpected," the court
concluded that "sudden" had two reasonable interpretations, and, therefore, must be construed in favor of the insured, as "unexpected. 12 3
"Sudden" as a Restatement of "Occurrence." The supreme court
next rejected Aetna's argument that to construe the word "sudden" to
mean "unintended" would be simply to restate the definition of "occurrence," and therefore violate the pertinent rule of construction requiring
"that the contract be read so as to give all parts meaning.' 2 In disagreeing with this argument, the court stated that the interpretation of "sudden" does not simply restate the definition of "occurrence" because
"[t]he pollution exclusion clause focuses on whether the 'discharge, dispersal or release' of the pollutants is unexpected and unintended; the
definition of occurrence focuses on whether the property damage is unexpected and unintended. 127 Thus, according to the court, the PEC extends the coverage restriction, already in the definition of "occurrence,"
to deny coverage to those insureds who intend or expect the actual release
or discharge.
Intention of the Parties. Next, Aetna argued that the construction
of the term "sudden" as "unexpected" was inconsistent with the intentions of the parties and that "pollution liability is an enormous risk that
121.
122.
123.
124.
125.
126.
127.

Id. at 335, 380 S.E.2d at 688.
Id. (quoting WEBsTER's THIRD NeW INTERNATIONAL DICTIONARY, at 2284 (1986)).
Id. (listing examples: "a sudden flash, a sudden burst of speed, a sudden bang").
Id. (listing examples: "a sudden storm, a sudden turn in the road, sudden death").
Id.
Id.
Id. at 336, 380 S.E.2d at 688.
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was not assessed in the process of underwriting this policy. 128 The district court had discussed this issue, holding in favor of Aetna;1" however,
the supreme court disagreed with the district court's finding. In its discussion of the vast amount of litigated claims seeking coverage for environmental pollution damage"" and the "retroactive strict liability" imposed by the Superfund Act 11 in 1980, the court stated:
If Aetna had been aware of the yawning extent of potential liability, it
almost certainly would have drafted its policy differently. However, the
fact that it did not, cannot be construed to the detriment of the insured
who purchased a 'comprehensive general liability' policy. Under Georgia
law, the risk of any lack of clarity or ambiguity in an insurance contract
must be borne by the insurer. "
In addressing the documents that Claussen had introduced upon reconsideration,183 the court found that they "suggest that [pollution exclusion]
clause was intended to exclude only intentional polluters."1 8' This finding, in addition to the fact that at the time of adoption of the PEC, the
insurance industry was unaware of the potential liability to which it
would be exposed, satisfied the court that only damage resulting from intentional discharges was to be excluded.
Public Policy-The Deterrence Argument. The final argument
faced by the supreme court was that a broad construction of the exclusion
clause "contravenes public policy because it encourages the land owner to
keep his head in the sand-to remain oblivious to ongoing polluting activ86
ities on his land." 185 While the court in Technicon and Claussen'3
agreed with this argument, the supreme court did not. It stated that the
"argument would be somewhat persuasive, but for the many events that
have taken place between the date of this policy and the present lawsuit."'18 It discussed the unanticipated changes that have increased liabil128. Id., 380 S.E.2d at 689.
129. 676 F. Supp. at 1574.
130. 259 Ga. at 336, 380 S.E.2d at 689 (quoting Note, supra note 12, at 1237).
131. Id. (citing Comprehensive Environmental Response, Compensation and Liability
Act of 1980 ("CERCLA"), Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended in scattered sections of U.S.C. tit. 26, 33, 42 & 49)).
132. Id. at 337, 380 S.E.2d at 689.
133. See supra text accompanying note 93.
134. 259 Ga. at 337, 380 S.E.2d at 689.
135. Id.
136. Technicon Elecs. Corp. v. American Home Assurance Co., 141 A.D.2d 124, 533
N.Y.S.2d 91, 103 (1988), aff'd, 74 N.Y.2d 66, 542 N.E.2d 1048, 544 N.Y.S.2d 531 (1989).
137. 676 F. Supp. at 1579, app. A.
138. 259 Ga. at 337, 380 S.E.2d at 689-90.
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ity exposure since the adoption of the PEC1ss and the changes that the
insurance companies have made in response to the vast liability exposure,
such as "dropp[ing] out of the field or ...charging higher premiums."14
It also explained that the federal government and state governments have
since enacted laws requiring waste treatment facilities to insure against
all environmental risks or to meet a financial test alternative.14 1 In concluding that its decision "is not likely to have any serious impact on prospective behavior,'" the court agreed with one commentator that
"le]nvironmental liability insurance has recently undergone a shift from
apparent under-deterrence to apparent over-deterrence of environmental
damages,"'" thus rejecting Aetna's public policy argument.
The court then held that "the pollution exclusion clause is capable of
more than one reasonable interpretation . .. [and] must therefore be
construed in favor of the insured to mean 'unexpected and unintended.' "'14 The Supreme Court of Georgia thus rejected the prior decisions, discussed above, that strictly interpreted the PEC and followed the
view that insurers intended the exclusion clause to exclude coverage only
to those who intentionally pollute.'"
Dissenting Opinion. Justice Hunt stated in a very brief dissent that
he agreed with the federal district court that the "pollution exclusion"
was clear and unambiguous. He stated, "[wihile 'sudden' may have a
number of meanings, and, over the years, may have been used in a number of contexts, in this context it clearly means abrupt and unexpected.
Certainly, its use within this context does not encompass the gradual
dumping of toxic wastes over a period of several years. '" "
V. ANALYSIS

A. The Meaning of Sudden
The court decided that the word "sudden" was to be interpreted to
mean "unexpected" because it found ambiguity in the term. The court
made its finding based on the representations made by the Insurance
139. Id. at 337-38, 380 S.E.2d at 689 (discussing CERCLA, which imposes "'retroactive
strict liability' for the costs of cleaning up hazardous waste storage sites on the generators
and transporters of hazardous wastes and on the owners and operators of the sites").

140. Id., 380 S.E.2d at 690.
141.
tection
142.
143.
144.
145.
146.

Id. at 337, 380 S.E.2d at 690 (citing Georgia Dep't of Natural Resources Envtl. ProDiv. v. Union Timber Corp., 258 Ga. 873, 375 S.E.2d 856 (1989)).
Id. at 338, 380 S.E.2d at 690.
Id. at 337, 380 S.E.2d at 690 (quoting Developments, supra note 10, at 1574).
d. at 338, 380 S.E.2d at 690.
Id. at 336, 380 S.E.2d at 688-89.
Id. at 338, 380 S.E.2d at 690 (Hunt, J., dissenting) (emphasis in original).
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Rating Board that the PEC would have little effect on preexisting coverage. Had the Insurance Rating Board stated explicitly that the exclusion
clause would preclude coverage for gradual pollution, the "profusion of
litigation" mentioned by the supreme court may have been avoided. The
underlying problem is that when the exclusion clause was added in 1970,
"it is unlikely that either party anticipated the extent of potential liability for pollution damage."'

4

7

This is true, and the Insurance Rating

Board's statements, as the district court noted, were not false at the time
they were made. Since retroactive strict liability did not exist in 1970, the
insurance industry had no reason to develop an exclusion for unintentional pollution. Additionally, because the CGL already excluded expected and intended environmental damage under the definition of occurrence, the insurance industry would also have no reason to believe that
the PEC would substantially change existing coverage. It did, however,
exclude gradual pollution through its "suddenness" requirement, regardless of whether it was intended or unintended. As acknowledged by the
majority and as stated by Justice Hunt in his dissent, the plain and ordinary meaning of "sudden" is "abrupt."' 14 Notwithstanding this fact, the
court goes beyond the terms in the contract 4" to redefine "sudden" to
mean the same as "accidental." The finding of ambiguity, therefore, was
improper in two respects. First, under the rule of construction requiring
that the contract be read so as to give all parts meaning, "sudden" should
not be construed to mean "unexpected," because it would then be synonymous with "accidental." 150 Additionally, the usual and common meaning
of "sudden" is "abrupt," a fact acknowledged by the court. Under the
Official Code of Georgia Annotated section 13-3-2(2), "words in a contract
generally bear their usual and common meaning. ' After applying the
pertinent rules of contract interpretation, the court should not have gone
further. The court itself stated, "[e]xtrinsic evidence to explain ambiguity
147. Id. at 336, 380 S.E.2d at 689.
148. Id. at 335, 338, 380 S.E.2d at 688, 690 (Hunt, J., dissenting) ("The definition of the
word 'sudden' as 'abrupt' is also recognized in several dictionaries and is common in the
vernacular.").
149. See supra text accompanying note 94.
150. See Ray Industries, Inc. v. Liberty Mut. Ins. Co., 728 F. Supp. 1310 (E.D. Mich.
1989); International Minerals & Chem. Corp. v. Liberty Mut. Ins. Co., 168 Ill. App. 3d 361,
378, 522 N.E.2d 758, 769 (1988), appeal denied, 122 I1. 2d 576, 530 N.E.2d 246 (1988);
Techalloy Co. v. Reliance Ins. Co., 338 Pa. Super. 1, 487 A.2d 820, 826 (1984). See also

Technicon Elecs. Corp. v. American Home Assurance Co., 141 A.D.2d 124, 533 N.Y.S.2d 91
(1988) (stating, "[t]he word 'sudden,' as it is commonly used, is the opposite of 'continuous,'
whereas 'accidental' is, generally speaking, the opposite of 'intentional' or 'expected.'" Id. at
97), a/i'd, 74 N.Y.2d 66, 542, N.E.2d 1048, 544 N.Y.S.2d 531 (1989).

151.

Claussen v. Aetna Casualty & Sur. Co., 259 Ga. 333, 334, 380 S.E.2d 686, 687-88

(1989) (citing O.C.G.A. § 13-3-2(2) (1982)).
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in a contract becomes admissible only when a contract remains ambiguous after the pertinent rules of construction have been applied. 1'' 2 If the
court had applied the rule that the words in a contract are to be construed so as to give all parts meaning, it would not have found "sudden"
to mean "unexpected"' 15 and therefore would not have found an
ambiguity.
B. Intention of the Parties
The underlying issue regarding the exclusion clause, and its "sudden
and accidental" exception is whether the parties to the contract, the insurer and the insured, intended the policy to cover: (1) environmental
damage resulting from the unintentional and unexpected discharge of
pollutants, even though it occurred over a period of time; or whether
they intended the policy to cover (2) environmental damage resulting
from the unintentional and unexpected discharge of pollutants, but only
if it occurred abruptly and instantaneously.The district court followed
the construction urged by Aetna, holding that the clause excluded all
gradual discharges. It found this construction to be the one originally intended.1 4 The supreme court took the opposite view, basing its decision
on the representations made by the Insurance Rating Board, concluding
that insurers only intended the exclusion clause to eliminate "coverage
for damage resulting from the intentional discharge of pollutants." " The
supreme court found that simply because the insurance companies did
not draft their policies differently and did not know of their potential
exposure, the policy "cannot be construed to the detriment of the insured
who purchased a 'comprehensive general liability' policy."' 81 Such reasoning presupposes that the word "sudden," as used in the PEC, is ambiguous. As stated above, if "sudden" was interpreted to have the same meaning as "accidental," there would be no purpose for including it in the
PEC. Surely the Insurance Rating Board intended "sudden" to have a
meaning separate from "accidental," otherwise its use would be mere surplusage.8 7 If the court had construed the word "sudden" to mean "abrupt," it would have affirmed the insurance company's position that the
insurers drafted the PEC to exclude all gradual discharges from coverage.
Based on Claussen, coverage in Georgia will be afforded to insureds
under CGL's for the gradual discharge of hazardous waste when the dis152.
(1977)).
153.
154.
155.
156.
157.

Id. at 334, 380 S.E.2d at 687 (citing Holcomb v. Ward, 239 Ga. 847, 238 S.E.2d 915
Again, this would render it synonymous with "accidental."
676 F. Supp. at 1573 n4.
259 Ga. at 336, 380 S.E.2d at 688-89.
Id. at 337, 380 S.E.2d at 689.
See supra text accompanying notes 81-82.
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charge is "unexpected and unintended." The decision is beneficial to
faultless insureds under the CGL who, like Claussen, had no knowledge of
the polluting activity; however, in construing "sudden" to mean "unexpected," the court has read the suddenness requirement out of the policy."' As a result of the judicial trend to protect insureds, many insurers
have refused to cover environmental risks at all. 159 Others have substantially raised premiums on policies covering nonsudden pollution. 160 This
decrease in availability of liability insurance may have a counter-effect on
the overall goal of environmental cleanup, because many waste facilities
and contractors dealing with pollution cleanup may not be able to obtain
the license required by law, and therefore will be unable to operate.161
The end result may be that while the amount of hazardous waste seeping
into the environment is increasing, the number of insured cleanup contractors and waste facilities will decrease.""' The unpredictability of judicial construction of the PEC should be remedied to allow insurers to draft
policy language with confidence that the intended coverage will apply. Insurers designed the PEC and its "sudden and accidental" exception to
limit coverage of pollution losses which, under occurrence based policies,
companies had not anticipated and had not considered in calculating premiums.163 The court in Claussen, therefore, should have affirmed the district court's decision that the "sudden and accidental" language is clear
and unambiguous, and that no coverage is provided for the dispersal of
pollutants over a period of several years.
ELIZABETH GRAY

158. See Ray Industries, Inc. v. Liberty Mut. Ins. Co., 728 F. Supp. 1310 (E.D. Mich.
1989).
159.

259 Ga. at 337.38, 380 S.E.2d at 690.

160. Id. See also Note, supra note 12, at 1279 n.248 (citing Difficulty in Obtaining Liability Insurance Said Major Problem for Waste Facilities,EPA, 15 Env't Rep (BNA) 1660
(1985) and WALL ST. J., Mar. 19, 1985 at 1, Col. 6 (eastern ed.)).
161. See Note, supra note 12, at 1280.
162. Id.
163. See Claussen, 676 F. Supp. at 1574 (citing Note, supra note 12, at 1246-53) (quoting Developments, supra note 10, at 1575: "the sharp increase in environmental litigation

and the courts' broad construction of insurance policies have combined to shock the insurance industry").

