
COMMENT

CERCLA Liability For Successor
Corporations Revisited

I. INTRODUCTION

Congress enacted the Comprehensive Environmental Response, Com-
pensation, and Liability Act ("CERCLA"),1 in response to frustration
over the Resource Conservation and Recovery Act's ("RCRA") 2 inability
to coerce industry into rectifying hazardous waste problems. CERCLA
imposes strict liability on specified responsible parties for the costs of
clean-ups, and provides the Environmental Protection Agency (the
"EPA") with federal funds to respond to emergencies when a responsible
party is unavailable.3 The magnitude of the potential liability imposed on
frequently unsuspecting parties can be catastrophic. With very few excep-
tions, liability is imposed regardless of fault." The EPA now estimates
that nearly 378,000 sites are currently in need of clean-up.6 The projected
cost for one of these response efforts is approximately twenty-five million

1. Pub. L. No. 96-510, 94 Stat. 2767 (1980) (codified as amended at 42 U.S.C. §§ 9601-
9675 (1982)) [hereinafter CERCLA].

2. Pub. L. No. 94-580, 90 Stat. 2795 (1976) (codified as amended at 42 U.S.C. §§ 6901-
6987 (1982)) [hereinafter RCRA].

3. Under 42 U.S.C. § 9611(a) (1982 & Supp. IV 1986), Congress authorized
$8,500,000,000 for hazardous waste clean-ups. These funds are commonly called the
"Superfund." Funding was originally designated at $1,600,000,000, but was increased in
1986 under the Superfund Amendments and Reauthorization Act of 1986. Pub. L. No. 99-

.499, 100 Stat. 1613 (codified as amended at 42 U.S.C. §§ 9601-9675 (1982 & Supp. IV 1986))
[hereinafter SARA].

4. See infra notes 15-23 and accompanying text.
5. Superfund II: A New Mandate, 17 Env't Reporter (BNA) No. 42, at 13 (Feb. 13,

1987).
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dollars. The EPA reports that the most extensive CERCLA response ef-
forts have reached more than one hundred million dollars.' Only the larg-
est of corporate giants could survive the joint and several liability im-
posed by CERCLA for response costs associated with a major hazardous
waste release. In fact, individual hazardous waste sites have produced
multiple cases of insolvency under CERCLA.'

In its ever widening search for defendants to bear these potentially dra-
conian costs, the EPA has targeted some unlikely suspects. In one famous
case, a bank holding a $335,000 mortgage was held liable for over
$500,000 of response costs.' The bank had foreclosed when its borrower
defaulted after it released hazardous substances on the property. The
bank was held jointly and severally liable for the entire clean-up costs
because it was the current owner of the facility, even though it had never
contributed an ounce of hazardous waste.10

The EPA has also targeted corporate successors to the original respon-
sible parties as potential deep pockets for reimbursing Superfund ex-
penditures. In a 1984 enforcement memorandum" the EPA announced
that the traditional exceptions to the general rule that a successor corpo-
ration is never liable for its predecessor's liabilities could be employed in
the context of CERCLA liability.1 2 Furthermore, the EPA asserted that a
developing theory analogized from the law of products liability, the so
called "continuation of the enterprise" doctrine, could be used to find
successor corporations liable .in circumstances outside the traditional
exceptions.'3

This Comment will examine the traditional exceptions to the general
rule of no liability for successor corporations and the history of the "con-
tinuation of the enterprise" theory's emergence from products liability
law. The Comment then argues that fundamental policy considerations
militate against the EPA's aggressive position. It also observes that Con-

6. Geltman, Rule lob-5 and Rico: Alternative Remedies for Environmental Liabilities
Acquired by Stock Purchase of a Closely Held Corporation, 26 Hous. L. REV. 455, 457
(1989).

7. Id.
8. See Superfund 1I: A New Mandate, supra note 5, at 34.
9. United States v. Maryland Bank & Trust Co., 632 F. Supp. 573 (D. Md. 1986).

10. Id. at 578.
11. EPA Memorandum, "Liability of Corporate Shareholders and Successor Corpora-

tions for Abandoned Sites Under the Comprehensive Environmental Response, Compensa-
tion and Liability Act (CERCLA)," Courtney M. Price, Assistant Administrator for Enforce-
ment and Compliance Monitoring (June 13, 1984) [hereinafter EPA Memorandum].

12. Id. at 11.
13. Id. For a good summary of the EPA Memorandum, see Barnard, EPA's Policy of

Corporate Successor Liability Under CERCLA, 6 STAN. ENVTL. L.J. 78 (1986-87); Comment,
Successor Corporate Liability for Improper Disposal of Hazardous Waste, 7 W. NEw ENG.
L. REV. 909 (1985).
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gress, in the Superfund Amendments and Reauthorization Act of 1986
("SARA"),14 manifested an intention to retreat from the blind imposition
of liability on completely innocent parties. Finally, it suggests that the
EPA could meet virtually all of its enforcement goals using the express
scheme of the statute along with a streamlined rule of constructive
knowledge without resorting to the fictions of the common law of
corporations.

II. THE CERCLA LIABILITY SCHEME

Under CERCLA, liability may be imposed on: (1) generators of speci-
fied hazardous substances that are designated by the statute and support-
ing regulations;15 (2) operators of hazardous waste dump sites;'" (3) trans-
porters of hazardous waste; 7 and (4) current owners of "facilities.'" A
facility includes any real property where a designated hazardous sub-
stance has been released into the ambient environment in any amount."
In addition, individuals such as corporate officers may in some cases be
held both civilly and criminally liable.2 0

The statute does provide for some important, although limited, de-
fenses. CERCLA specifically excludes acts of God,"1 acts of war, 2 and the

14. Pub. L. No. 99-499, 100 Stat. 1613 (codified as amended at 42 U.S.C. §§ 9601-9675
(1982 & Supp. IV 1986)). One commentator has suggested the acronym for the new law
should be RACHEL-Reauthorization Act Confirming How Everyone is Liable. R. Mays,
Settlements With SARA: A Comprehensive Review of Settlement Procedures Under the
Superfund Amendments and Reauthorization Act, Practicing Law Institute, No. H4-5019
(June 1, 1987).

15. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607(a)(3) (1982)).
See also United States v. Conservation Chem. Co., 619 F. Supp. 162 (W.D. Mo. 1985).

16. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607(a)(2) (1982)).
See also Sunnen Prods. v. Chemtech Indus., Inc., 658 F. Supp. 276 (E.D. Mo. 1987).

17. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607(a)(4) (1982)).
See also United States v. Northeastern Pharmaceutical & Chem. Co., 810 F.2d 726 (8th Cir.
1986).

18. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607(a)(1) (1982)).
See also New York v. Shore Realty Co., 759 F.2d 1032 (2d Cir. 1985). "Owner or Operator"
is further defined in CERCLA, 94 Stat. at 2769 (codified as amended at 42 U.S.C. §
9601(20)(A) (1982)).

19, A facility is further defined in CERCLA, 94 Stat. at 2767 (codified as amended at 42
U.S.C. § 9601(9) (1982)). See Tanglewood East Homeowners v. Charles-Thomas, 849 F.2d
1568 (5th Cir. 1988); Conservation Chem. Co., 619 F. Supp. at 185 (a stereotypical waste
facility). In addition, the term "release" is defined in CERCLA, 94 Stat. at 2770 (codified as
amended at 42 U.S.C. § 9601(22) (1982)).

20. See Northeastern Pharmaceutical, 810 F.2d at 743-44; Conservation Chem. Co., 619
F. Supp. at 186-90.

21. CERCLA, 94 Stat. at 2767 (codified as amended at 42 U.S.C. § 9607(b)(1) (1982)).
22. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607 (b)(2) (1982)).
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acts or omissions of a third party.2 The third party defense gives rise to
what is commonly called the "innocent purchaser defense." Under the.
current scheme, defendants generally cannot claim that a third party was
totally responsible for the hazardous substance release if contractual priv-
ity existed between the defendant and the offending third party.24 The
"innocent purchaser defense" provides an exception for sales contracts
when the purchaser exercised due diligence in attempting to avoid liabil-
ity2 5 The standard for due diligence is quite rigorous under the statute,
but this exception to the contractual relationship provision provides the
only reliable means of protecting purchasers that in no way contributed,
to the environmental damage.

Cases of successor corporation liability generally arise from two areas of
activity. The first branch involves "on site" releases of hazardous waste.2

Under the CERCLA scheme, the successor can be liable as an owr r of a
facility that suffers a release of hazardous substances.7 This liability
would accrue either because the successor failed to exercise the due dili-
gence necessary to establish the "innocent purchaser defense," or, if
under one of the exceptions to the general rule of no liability it is held to
step into its predecessor's shoes, the successor could be liable for contrib-
uting to the actual release. For example, if the transaction was in the
form of a statutory merger, the successor corporation could legally ac-
quire the predecessor's position.2 Thus, if the predecessor had either
failed to exercise due diligence when it acquired the site, or if the prede-
cessor had actually contributed to the presence of the hazardous sub-
stances, the successor in a statutory merger would be liable. The second
branch involves "off site" releases.2 ' In these cases, the corporate succes-
sor is held liable as a generator if its predecessor's tortious conduct is
imputed to the successor.

III. THE RULE OF No SUCCESSOR LIABILITY AND ITS TRADITIONAL
COMMON LAW EXCEPTIONS

Based on traditional principles of corporate law, a successor corpora-
tion generally is not responsible for the liabilities of its predecessor.2 The

23. CERCLA, 94 Stat. at 2767 (codified as amended at 42 U.S.C. § 9607(b)(3) (1982)).
24. Id. 42 U.S.C. § 9601(35)(A) (1982) further defines a contractual relationship.
25. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607(b)(3) (1982)).
26. See, e.g., New York v. Shore Realty, 759 F.2d 1032 (2d Cir. 1985).
27. CERCLA, 94 Stat. at 2781 (codified as amended at 42 U.S.C. § 9607(a)(1) (1982)).
28. See infra notes 30-50 and accompanying text.
29. See Smith Land & Improvement Corp. v. Celotex Corp., 851 F.2d 86 (3d Cir. 1988);

State Dep't of Envtl. Protection v. Ventron, 94 N.J. 254, 463 A.2d 893 (N.J. 1983) (succes-
sors held liable for off-site mercury pollution).

30. See NLRB v. Burns Int'l Sec. Servs., 406 U.S. 272 (1972); Kemos, Inc. v. Bader, 545
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successor corporation, therefore, should only be responsible for the liabili-
ties it accepts by contract and not the unknown liabilities of the prede-
cessor corporation. This result promotes the free flow of capital because
investment risk can be more accurately assessed."' Furthermore, it pre-
serves the concept that a corporation is an entity distinct from either its
assets or shareholders.

Four exceptions to the general rule of nonliability are well recognized.
First, a successor may be liable when there is an express or implied as-
sumption of the predecessor's liabilities.8 2 Second, the successor may be
liable when the transaction is in the form of a statutory merger or consol-
idation, or a de facto merger."3 Third, the successor may be liable if the
transaction is fraudulent, made in bad faith, or lacks adequate considera-
tion." Finally, the successor may be liable if the purchasing corporation is
merely a continuation of the selling corporation.5 These exceptions were
originally carved out of the general rule of nonliability to protect the
rights of commercial creditors.36

The first exception deals with express and implied assumption of liabil-
ity. Express assumption exists when the parties 'agree in the contract of
sale that the successor will specifically assume certain liabilities.8" An im-
plied assumption of liability can exist when the successor's conduct
manifests an intention to pay the predecessor's debt.8

The second exception includes statutory mergers and consolidations, as
well as de facto mergers. A statutory merger or consolidation exists only
when a party has complied with the substantive terms of state corporate
law.3 A de facto merger, however, can exist outside the parameters of the
corporate statutes. A de facto merger will be held to exist when:

(1) there is a continuation of the enterprise of the seller corporation, so
that there is a continuity of management, personnel, physical location,
assets and general business operations; (2) there is a continuity of share-

F.2d 913 (5th Cir. 1977); 15 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORA-

TIONS § 7122 (rev. perm. ed. 1983).
31. For a summary on the traditional rule and its four exceptions, see Barnard, supra

note 13, at 84-88.
32. Id.
33. Id.
34. Id.
35. Id.
36. See United States v. Vertac Chem. Corp., 671 F. Supp. 595 (E.D. Ark. 1987); Bud

Antle, Inc. v. Eastern Foods, Inc., 758 F.2d 1451 (11th Cir. 1985); Barnard, supra note 13, at
86-87; Comment, supra note 13, at 910; J. Russell & J. Richardson, Avoiding Corporate
Successor Environmental Liability, Practicing Law Institute, No. N4-4508 (Dec. 1, 1988).

37. See Golden State Bottling Co. v. NLRB, 414 U.S. 168 (1973).
38. See Charles Broadway Rouss, Inc. v. Cooper, 69 F.2d 671 (1934).
39. See, e.g., O.C.G.A. §§ 14-2-1101 to -12 (1989).
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holders which results from the purchasing corporation paying for the ac-
quired assets with shares of its own stock;... (3) the seller corporation
ceases its ordinary business operation, liquidates, and dissolves as soon
as legally and practically possible; (4) the purchasing corporation as-
sumes those obligations of the seller ordinarily necessary for the uninter-
rupted continuation of normal business operations ....'10

Usually all four factors must be satisfied, but courts have relaxed individ-
ual requirements, such as the exchange of stock, when the overall transac-
tion clearly demonstrated n intent to merge .4 The courts will consider
substance over form, looking to the nature of the transaction as a whole
as reflected in the sales agreement and its actual consequences. 2

The third exception covers a transaction lacking a valid business justifi-
cation designed to defraud creditors or shareholders. If the court finds
fraud, the successor corporation will be liable.

The fourth exception provides for successor liability when the successor
operates as a "mere continuation" of the predecessor's business. This ex-
ception contemplates the transfer of essentially a "turn key" operation."
"The majority of courts considering this exception emphasize a common
identity of officers, directors, and stock between the selling and purchas-
ing corporations as the key element of a 'continuation.' " In other words,
the purchasing corporation is merely a "new hat" for the seller, with the
same or similar management and ownership. 6

The EPA has adopted these exceptions as part of its overall enforce-
ment policy. 4' A number of cases have found CERCLA liability under
these traditional common law principles. For example, in Smith Land &
Improvement Corporation v. Celotex Corp.,'8 the Third Circuit Court of
Appeals found the successor corporation jointly and severally liable for
response costs in excess of $200,000 after the predecessor and successor
corporations had entered into a statutory merger." Stating the estab-

40. Vertac Chem. Corp., 671 F. Supp. at 616 (citing Philadelphia Elec. Co. v. Hercules,
Inc., 762 F.2d 303, 310 (3d Cir. 1985)).

41. Id.-
42. Philadelphia Elec. Co. v. Hercules, 762 F.2d 303, 311 (3d Cir. 1985).
43. Kemos, Inc. v. Bader, 545 F.2d 913 (5th Cir. 1977).
44. Vertac Chem. Corp., 671 F. Supp. at 614-15.
45. Id.
46. Bud Antle, Inc. v. Eastern Foods, Inc., 758 F.2d 1451 (11th Cir. 1985) (the continua-

tion exception did not apply in a case involving predecessor debts when there was no contin-
uation of management or ownership). See also Bullington v. Union Tool Corp., 254 Ga. 283,
328 S.E.2d 728 (1985) (no "mere continuation" exception in a products liability case in the
absence of identity of ownership).

47. EPA Memorandum, supra note 11, at 16.
48. 851 F.2d 86 (3d Cir. 1988).
49. Id. at 87.
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lished law in the state of Pennsylvania, the court said, "[in case of
merger of one corporation into another, where one of the corporations
ceases to exist and the other corporation continues in existence, the latter
corporation is liable for the debts, contracts and torts of the former, at
least to the extent of the property and assets received . . .50

IV. EPA's EXPANDED SUCCESSOR CORPORATION LIABILITY

The EPA's attempted expansion of the "mere continuation" doctrine to
include cases in which there is a "continuity of business operation" is
grounded on the developing law of products liability. The traditional
"mere continuation" doctrine is usually available only when substantially
all of the assets of the predecessor corporation are transferred and there
is identity of ownership or management. Under the new "products line"
exception, liability for a predecessor's defective products could poten-
tially attach to the successor when a completely unrelated party merely
purchases a particular product line." The EPA has indicated its willing-
ness to pursue application of the "products line" theory under
CERCLA 2

California was one of the first states to announce a "products line" ex-
ception. In Ray v. Alad Corp.,"s plaintiff, was injured when he fell from a
defective ladder manufactured by the predecessor corporation. The suc-
cessor corporation had acquired all of the assets of the predecessor
through a cash transfer. After the acquisition the successor continued to
manufacture the same line of products ,in virtually the same manner as
the predecessor. The successor even maintained the same name. As part
of the transaction the predecessor agreed to dissolve its corporation as
soon as possible.0 4 The court found that none of the four exceptions to
the general rule of nonliability were applicable. 5 In establishing the
"products line" theory, the court held that when a corporation acquires a
manufacturing business and continues to manufacture the line of prod-
ucts under essentially identical circumstances, that successor assumes
strict tort liability for defects in units of the same product line previously

50. Id. at 91 (quoting 15 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORA-
TIONS § 7121, 185 (rev. perm. ed. 1983)). See also Ramirez v. Amsted Indus., 86 N.J. 332, 431
A.2d 811 (1981); Comment, supra note 13.

51. See T & E Indus., Inc. v. Safety Light Corp., 227 N.J. Super. 228, 546 A.2d 570
(1988); New Jersey Transp. Dep't v. PSC Resources, 175 N.J. Super. 447, 419 A.2d 1151
(1980); infra notes 66-73 and accompanying text; EPA Memorandum, supra note 11; Bar-
nard, supra note 13, at 88-89.

52. EPA Memorandum, supra note 11, at 14-15.
53. 136 Cal. Rptr. 574, 560 P.2d 3 (1977).
54. 560 P.2d at 5-6.
55. Id. at 8.

10331990]



MERCER LAW REVIEW

manufactured and distributed by the predecessor."1
The court in Ray gave three justifications for imposing strict liability

on the successor corporation:

(1) [T~he virtual destruction of the plaintiff's remedies against the origi-
nal manufacturer caused by the successor's acquisition of the business,
(2) the successor's ability to assume the original manufacturer's risk
spreading role, and (3) the fairness of requiring the successor to assume a
responsibility for defective products that was a burden necessarily at-
tached to the original manufacturer's goodwill being enjoyed by the suc-
cessor in the continued operation of the business. 7

Although the decision represented a departure from the narrow rule
under the "mere continuation" doctrine because no identity of sharehold-
ers was required, the deviation in the facts of Ray from the traditional
rule was slight. The facts could arguably fit within either the de facto
merger exception or the "mere continuation" doctrine liberally applied."
Three limiting parameters of the Ray "products line" test should be
noted. First, in addition to the right to manufacture the product, the suc-
cessor corporation must also have acquired goodwill associated with that
product line." Second, the successor corporation must continue virtually
identical manufacturing processes for that product line.s° Third, the
transaction in which the successor acquired the product line must have
resulted in a virtual destruction of any potential plaintiff's remedy
against the predecessor corporation. e This destruction would occur if the
predecessor corporation were dissolved after the transaction or if it were
left as an asset-less paper shell."

Although the facts in Ray did not present a large deviation from tradi-
tional "mere continuation cases," the opinion did give a new policy argu-
ment. The justification traditionally given for applying successor liability
is the need to protect creditors and shareholders." The court in Ray in-
stead relied on the policy rationale of products liability by emphasizing
the successor's role as a spreader of risk.$' In spite of this new policy

56. Id. at 10-11.
57. Id. at 9.
58. See Comment, supra note 13, at 919.
59. 560 P.2d at 9.
60. Id. at 11 ("By taking over and continuing the established business of producing and

distributing Alad ladders, Alad II became 'an integral part of the overall producing and
marketing enterprise that should bear the cost of injuries resulting from defective products'
(citations omitted)").

61. Id. at 9.
62. Id. For a summary of the facts in the Ray case, see Barnard, supra note 13, at 89-90.
63. See Fletcher, supra note 30, at 189.
64. 560 P.2d at 10.
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rationale, however, the facts in Ray did not vary greatly from other tradi-
tional "mere continuation" cases. Other courts employing a "products
line" exception have also been hesitant to paint with a broad brush.6

The EPA's attempt to graft this "products line" exception on to the
law of environmental torts is based essentially on two cases, New Jersey
Transportation Department v. PSC Resources"" and Oner II, Inc. v.
United States EPA. In PSC Resources, the Department of Transporta-
tion brought suit against PSC for pollution of a lake caused by PSC's
predecessor and codefendant, Diamond Head Oil Refining. PSC was an
incorporated subsidiary of Phillips Screw Company, who created PSC for
the purpose of acquiring the stock and assets of Diamond Head. After the
acquisition, PSC continued Diamond Head's practice of pumping the ac-
cumulated waste into the polluted lake (aptly named "Oil Lake"). 8 Rely-
ing on the rationales behind strict products liability, the ,New Jersey
court abandoned the narrow "mere 'continuation" doctrine and instead
stated:

This court determines that where "the successor corporation acquires all
or substantially all the assets of the predecessor corporation for cash and
continues essentially the same operation as the predecessor corporation

." the successor incurs liability for the damages resulting from any
discharges of hazardous substances by its predecessor. An application of
this test to the facts in the present action indicates that PSC is the suc-
cessor of Diamond Head. On November 1, 1973 PSC purchased all of
Diamond Head's assets for less than $100 cash. PSC conducted business
at the facility under the name "Diamond Head Oil Refining Company,
Division of PSC Resources, Inc." until 1976. The refinery was manned by
virtually the same operating personnel. Several members of lower-level
management remained in the employ of PSC after its takeover of the
facility. More importantly, however PSC continued the same waste dis-
posal process of Diamond Head, which is alleged to be the source for the
pollution of Oil Lake. Based on these facts, it is apparent that PSC in-
deed continued essentially the same operation as Diamond Head.6 '

In Oner II, another case cited in the EPA enforcement memorandum,
the EPA filed a complaint under The Federal Insecticide, Fungicide, and
Rodenticide Act ("FIFRA")10 against a chemical company and assessed a

65. See Ramirez v. Armsted Indus., 86 N.J. 332, 431 A.2d 811 (1981); Dawejko v. Jorgen-
son Steel, 290 Pa. Super. 15, 434 A.2d 106 (1981); Barnard, supra note 13, at 94-95.

66. 75 N.J. Super. 447, 419 A.2d 1151 (1980).
67. 597 F.2d 184 (9th Cir. 1979).
68. 419 A.2d at 1153.
69. Id. at 1162 (citations omitted) (emphasis in original). See also Comment, supra note

13, at 917-18.
70. Ch. 125, 61 Stat. 163 (1947) (current version at 7 U.S.C. §§ 136-136y (1982 & Supp.

VI 1988)).
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$20,600 fine. Oner II purchased the assets of the chemical company with
knowledge of the outstanding EPA fine.71 The Ninth Circuit Court of Ap-
peals stated, "[tihe EPA's authority to extend liability to successor corpo-
rations stems from the purpose of the statute it administers . . . .The
agency may pursue the objectives of the Act by imposing successor liabil-
ity where it will facilitate enforcement of the Act."'72 The court found
Oner II liable because it had notice of the EPA fine, the successor corpo-
ration was formed to continue distributing pesticides, and the same per-
sonnel were maintained in responsible positions."'

To date, the EPA has yet to apply successfully the "continuation of the
enterprise" doctrine to a claim for response costs under CERCLA.74 Sev-
eral factors may contribute to the scarcity of cases under this theory. As
the next section demonstrates, the "mere continuation" and "de facto
merger" concepts are well established and consume many cases that
might otherwise provide an opportunity for the EPA to assert a "continu-
ation of the enterprise." In addition, the expansive approach that is char-
acterized by the "continuation of the enterprise" doctrine has received
criticism from some commentaries,5 and Congress may have sent a mes-
sage to both courts and enforcement agencies showing an inclination to
retreat from the aggressive, pre-SARA posture."

The "continuation of the enterprise" approach has been the EPA's
most aggressive position on successor corporation liability since June
1984.77 In light of its very limited success, the EPA is likely to modify its
approach to successor liability in the near future. Keeping in mind the
'EPA's mandate to effect clean-ups and preserve Superfund resources, it is
unlikely that any new position will amount to a significant retreat from
the field of battle, although the focus of the attack may be realigned. One
possible new approach would be for courts to concentrate on identifying
successor parties who received economic benefit from the predecessor's
environmental tort.8 Regardless of any new direction, successor liability

71. 597 F.2d at 186.
72. Id. (citations omitted).
73. Id. at 186-87. See also EPA Memorandum, supra note 11, at 15; Barnard, supra note

13, at 104-05.
74. The authors of this Comment have been unable to find a reported decision in which

the EPA attempted to rely on the doctrine substantially.
75. See generally Barnard, supra note 13; Comment, supra note 13; Russell & Richard-

son, supra note 36.
76. See infra notes 87-88 and accompanying text.
77. See EPA Memorandum, supra note 11.
78. Several phone conversations with members of the EPA's compliance department in

Washington, D.C. indicate that the agency's position on successor liability is under revision.
Understandably, no one was willing to provide any specific facts about the new position
prior to release of a final version, however subtle hints suggest that the agency will attempt

1036 [Vol. 41



CERCLA LIABILITY

will continue to pose a significant concern for practitioners planning the
structures of transactions. Even if the EPA is ultimately unsuccessful in a
suit claiming successor liability, the agency's enforcement authority is ex-
tremely powerful and only the most cavalier defendants can afford to re-
fuse a response order.7 ' Thus, even a victorious defendant likely will face
significant legal expenses.

V. EVALUATION

An evaluation of both the application and the policies behind the "con-
tinuation of the enterprise" doctrine show them as unnecessary in many
instances and otherwise unjustified. In the vast majority of cases asserting
successor liability that reach litigation, there is a substantial identity be-
tween the owners and operators of the predecessor and its successor. In
addition, there is usually a distinct "sleaze factor" underlying the trans-
action. As one commentator pointed out, in PSC Resources, which was
the primary case the EPA relied upon in its 1984 enforcement memoran-
dum, defendant almost certainly could have been found liable as a succes-
sor corporation under three of the four traditional exceptions to the gen-
eral rule of no liability.80 When there is a substantial identity of parties or
a "sleaze factor," the de facto merger doctrine or fraudulent conveyance
law is available to find the successor liable."' Even more significant, the
CERCLA scheme of liability likely would reach the successor without re-
sort to the fictions of common law corporations. When there is a substan-
tial identity of parties, the successor would be liable as a current owner of
the facility for on-site releases because it would have at least constructive
knowledge prior to the purchase. It would therefore be unable to assert
the innocent purchaser defense since it could not claim to be unaware of
the predecessor's activities if the successor's own officers had been pre-
sent at the original time of release. In off-site fact patterns in which the
predecessor was a generator, the successor with actual or constructive

to find liability when a successor has received economic benefit from the predecessor's pro-
hibited conduct. Since an economic benefit test is another way of attempting to identify the
most appropriate spreader of risk, such an approach would have the same underlying policy
justifications as the current "continuation of the enterprise" concept. As pointed out in the
evaluation section of this Comment, Congress has already established a means of spreading
this risk in the Superfund.

79. CERCLA, 94 Stat. at 2780 (codified as amended at 42 U.S.C. § 9606 (1982)), 94 Stat.
2787 (codified as amended at 41 U.S.C. § 9609 (1982)) (penalties for noncompliance).

80. See Barnard, supra note 13, at 104.
81. In cases in which the fraudulent transaction exception to the general rule of nonlia-

bility has been invoked, there has been an underlying theme of deceit. Although this "sleaze
factor" takes on an infinite variety of forms, in almost every case the motivating factor is to
avoid liability for acts already completed of which the parties have notice.
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knowledge of the prior environmental torts would arguably not fall within
one of the express categories of responsible parties. It would be far less
confusing and threatening to genuinely innocent successors, however, if
the EPA and the courts would simply adopt a rule that such constructive
knowledge is sufficient to, attach liability to the successor regardless of
whether the form of the.transaction falls within one of the traditional
exceptions. In other words, if the successor's own officers knew of the
predecessor's activity but approved the acquisition anyway, the successor
should be held to have intentionally acquired the liability. This rule
would be fair since the knowledgeable successor could insure against the
potential loss or factor the cost into the purchase price. This approach
would come closer to matching Congress' apparent intent to hold only
contributors or negligent parties responsible.82

. The chief justification for holding successors without sufficient identity
of parties to have acquired constructive knowledge of the predecessor's
activities is based on the rationale for strict products liability." In prod-
ucts liability, courts have decided that the manufacturer is in the best
position to distribute the costs of potential injuries either through insur-
ance or higher prices.8' Under the "products line" theory, the successor
corporation is deemed in the best position to anticipate previously manu-
factured defective products and plan for that contingency. Again, it is
preferable to require the successor to anticipate this cost rather than to
require innocent (though sometimes negligent) plaintiffs to bear the en-
tire damage85

Under CERCLA, however, the cost distributing rationale is unsupport-
able. The Superfund itself provides ample protection for the innocent vic-
tims of environmental torts when no legitimate responsible party can be
found.88 The system of surtaxes provides a mechanism for cost distribu-
tion. Of course these taxes already are passed on to the consumer in the
form of higher prices. If potential liability attaches to innocent corporate
successors, an additional price increase on products sold will be necessary
to maintain adequate profit margins to continue attracting capital into
vital industries. That additional increase amounts to a virtual double tax
for the sole purpose of providing efficient, effective response to environ-
mental hazards.

The SARA amendments demonstrated Congress' intent to avoid this
additional burden on innocent successors in two ways. First, earlier CER-
CLA provisions held a successor jointly and severally liable for the torts

82. See infra notes 87-88 and accompanying text.
83. See EPA Memorandum, supra note 11, at 14.
84. PROSSER & KEETON, PROSSER & KEETON ON TORTS, § 98 (5th ed. 1984).
85. Id.
86. Barnard, supra note 13, at 106.
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of the predecessor merely because it had contractual privity with the re-
sponsible party, even if the only contractual relationship was a sales con-
tract. SARA expanded the definition of innocent purchaser to prevent
third party contractual liability to attach to defendants who enter into
real estate sales contracts, provided they exercise due diligence."

Second and most persuasive, SARA authorized the EPA to enter into
de minimis settlements with any party who contributed only minor
amounts of hazardous substances relative to the entire damage or with an
otherwise innocent purchaser who failed to exercise the level of due dili-
gence prior to purchase necessary to have a complete defense.s Both
these provisions show a marked retreat from the earlier interpretations of
CERCLA that essentially held any party associated with the site respon-
sible regardless of fault. Such results are most justifiable since the unem-
ployment and other hardships that result from CERCLA-induced insol-
vency often exceed the dangers of the hazardous substance.

VI. CONCLUSION

Corporate successor liability beyond that specifically prescribed in the
statute is largely duplicative and unjustified on policy grounds. The EPA
should adopt a more direct approach with a rule of law that would hold
the successor liable if it has actual or constructive knowledge of the pred-
ecessor's illegal conduct or lack of due diligence. This approach would
eliminate the need for courts to resort to often confusing and inconsistent
fictions borrowed from the common law of corporations. Further, it would
allow compliant businesses to structure their affairs in an orderly manner
to avoid liability by exercising .due diligence when inspecting the prior
activities of their predecessors. Such a result would not operate to deprive
deserving plaintiffs of a remedy since Superfund provides a cost spread-
ing mechanism when no legitimately responsible party can be found.

W. ScoT LASEmR
CHERYL A. LONG

87. See supra note 24 and accompanying text.
88. CERCLA, 100 Stat. 1678 (codified as amended at 42 U.S.C. § 9622(g) (1982 & Supp.

IV 1986)).
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