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I. INTRODUCTION

The last two decades have seen a growing recognition of the value of
many of our natural resources. The same two decades have seen the pas-
sage of a broad range of laws, and promulgation of regulations to deal
with the protection of vital natural resources. Several of these laws pro-
vide for the protection of waters of the United States, waters that are life
support systems for a wide variety of flora and fauna, including people,
and provide economic sustenance for human endeavors. Most of the rules
and regulations governing the use and protection of the waters of the
United States come from a 1972 act, the Federal Water Pollution Control
Act.' That act, as amended in 1977, is now known as the Clean Water Act
(the "CWA").2 Section 404 of the amended act gives the Environmental
Protection Agency (the "EPA") greater authority in defining the permit-
ting process for the alteration of freshwater wetlands.3 The CWA also
gives the EPA greater authority to approve state wetlands programs."
Many states have chosen to enact more stringent wetlands protection leg-
islation than the federal legislation. Georgia is not one of these states.

A number of federal and state agencies have a role to play in the imple-
mentation of section 404 of the CWA. Among them are the EPA, the
United States Army Corps of Engineers (the "Corps"), the Department of
Interior's Fish and Wildlife Service (the "FWS"), and the Georgia Envi-

* Senior Vice-President, Georgia Conservancy, Atlanta, Georgia. Member, Georgia Envi-
ronmental Facilities Authority Technical Advisory Board; Zoo Atlanta Technical Advisory
Board; Georgia Clean and Beautiful Advisory Committee. Member and past Chairman, De-
partment of Natural Resources Citizen Advisory Committee. Education in finance at George
Washington University and Georgia State University.

1. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86
Stat. 816 (1972).

2. Clean Water Act, of 1977, Pub. L. No. 95-217, 91 Stat. 1566 (1977) (codified as
amended at 33 U.S.C. §§ 1251-1376 (1982 & Supp. V 1987)) [hereinafter the CWAI.

3. 91 Stat. at 1599 (codified as amended at 33 US.C. § 1342 (1982)).
4. Id. at 1601-05 (codified as amended at 33 U.S.C. § 1344(h)-(n) (1982)).
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ronmental Protection Division (the "EPD"). An impediment to the con-
sistent implementation of the CWA rules and regulations has been a ten-
dency on the part of the users and enforcers of those regulations to define
wetlands in accordance with their agency's mission. As a result, there has
been considerable inconsistency in the wetlands definition. A recent series
of "memoranda of understanding" being developed between various agen-
cies indicates that those inconsistencies may be disappearing. The current
FWS definition is:

Wetlands are lands transitional between terrestrial and aquatic systems
where the water table is usually at or near the surface or the land is
covered by shallow water. For purposes of this classification wetlands
must have one or more of the following three attributes: (1) at least peri-
odically, the land supports predominantly hydrophytes; (2) the substrate
is predominantly undrained hydric soil; and (3) the substrate is nonsoil
and is saturated with water or covered by shallow water at some time
during the growing season of each year.'

In most cases we can recognize easily wetlands that have all three at-
tributes. Wetlands that do not display all three in abundance, however,
are sometimes difficult to recognize as wetlands. In 1956 the FWS made
public an analysisO that included twenty types of wetlands found in the
United States and in 1984 produced a report which expanded that classi-
fication to include some fifty-five distinct types of wetlands within the
major categories of the classification hierarchy.7

As we gradually become more aware of the values of wetlands, it be-
comes apparent that the regulatory process which is in place does not
adequately protect wetlands. The regulation of wetlands is administered
inconsistently by agencies with different agendas and philosophies, and
wiih inadequate resources. All too often wetlands protection is a low pri-
ority, and motivation for strong protection is lacking. For many years we
have ignored the value of wetlands, perhaps because of lack of knowledge.
We have destroyed valuable wetlands through dredge, fill, or other altera-
tion processes to the extent that over half of the wetlands that existed at
the time of European settlement of this country have been destroyed or
degraded to the point that they have lost all or most of their functional
values.8

5. J. KUNDELL & SW. WOOLF, GEORGIA WETLANDS: TRENDS AND POLICY OPTIONS 5 (1986)
(quoting S.P. SHAW & C.G. FREDINE, WETLANDS OF THE UNITED STATES: THEIR EXTENT AND
THEIR VALUE TO WATERFOWL AND OTHER WILDLIFE (FWS, U.S. Dep't of the Interior Circular
39, 1956)).

6. SHAW & FREDINE, supra note 5.
7. KUNDELL & WOOLF, supra note 5, at 5, 7 (citing R. TINER, WETLANDS OF THE UNITED

STATES: CURRENT STATES AND RECENT TRENDS 4 (FWS, U.S. Dep't of the Interior, 1984)).
8. Id. at 20-22.
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Scientific study has determined that wetlands have three basic classes
of values: environmental quality, fish and wildlife, and socio-economic.
These basic values produce both nonmarket benefits such as flood control
and market benefits such as timber harvesting. 0 Science has also taught
that functions and values are not distributed uniformly throughout each
and every type of wetland. The location, size, type, and condition of each
wetland determines the extent to which each functional value exists and
the array of the values. 1 Values can be categorized largely, however, as
follows: wetlands are an important component of the earth's natural sys-
tems; wetland areas are immensely important to the environmental and
economic health of the nation; they provide habitat indispensable to a
great and varied array of aquatic, avian, and terrestrial wildlife; they nur-
ture the nation's commercial and recreational fisheries; they help reduce
flood damages and abate water pollution; they support many valued rec-
reational opportunities; and they provide scientific and aesthetic re-
sources of national interest." A detailed listing of the values would
include:

pollution filter; sediment removal; oxygen production; nutrient recycling;
chemical and nutrient absorption; aquatic productivity; microclimate
regulator; world climate (ozone layer); fish and shellfish habitat; water-
fowl and other bird habitat; furbearer and other wildlife habitat; flood
control; wave damage protection; erosion control; ground water recharge
and water supply; timber and other natural products; energy source
(peat); live stock grazing; fishing and shellfishing; hunting and trapping;
recreation; aesthetics; and educational and scientific research."

Major difficulties in protecting wetlands arise because most of the ben-
efits from these values do not accrue to the landowner, but to the general
public at large. Generally, wetlands are not thought of in terms of market
values, with the exception of products such as timber, but in terms of
nonmarket values, which occur in the form of preventative maintenance.
These preventative maintenance values are environmental and socio-eco-
nomic benefits. They are difficult to quantify and vary widely among the
various wetland categories. This life support value has been described as
follows:

[This value] is a contribution to the public good that requires no individ-
ual human effort or right requiring payment. When land is bought and
sold, perhaps the life-support rights should be retained by the public and

9. Id. at 8.
10. Id. at 7-16.
11. See id. at 7-8.
12. Id. at 8-16.
13. Id. at 8.
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not sold. Estimates of embodied energy and dollars suitable for evaluat-
ing the contribution of wetlands are not to be used in paying for land
ownership, since the owner never did anything or paid anyone for the life
support part of the land's operation."

The question of the value of wetlands is therefore very difficult to an-
swer in a quantifiable way. It is clear that freshwater wetlands have im-
mense value to the public at large and to a variety of terrestrial and
aquatic species, plants, and animals that coexist in them.

Life support functions are of significant value to society. That this
value is not reflected in the real estate value encourages private owners to
convert wetlands to nonwetland uses. If this valuing mechanism is to be
changed, a method of separating these values will be required. "Most wet-
lands, simply by being wetlands, will provide a combination of market
and nonmarket values that annually range from $10,000 to $30,000 per
acre."19 In Georgia, greater emphasis has been placed on protecting salt
marshes than protecting freshwater wetlands.1 Because freshwater wet-
lands provide similar values to society, however, they should be protected
equally under the law.1 7

Georgia is fortunate to have a large variety and a large number of wet-
land types. Overall, Georgia ranks fourth among the forty-eight states in
total wetland acreage, with approximately five million acres, according to
the best estimate.' 8 The FWS estimates that 146,597 acres of Georgia
wetlands, or 2.7% of the mid-1950s total, were converted to other uses by
the mid-1970s, amounting to an annual conversion rate of 7,300 acres. 9

The rate of wetland conversion to other uses has likewise increased sub-
stantially during the decades since the mid-1970s.2 '

The first type of wetland in Georgia is the coastal wetland. These are
salt marshes that serve as a critical transition zone between the salty
marine environment, the terrestrial environment, and the freshwater riv-
ers. Coastal wetlands stabilize the shoreline and buffer inland areas from
the impact of storms that sweep in from the ocean. Marsh grasses filter
out pollution and sediments. Salt marshes are highly productive areas fil-
led with nutrients. These marshes serve as the nursery area for almost all
of the state's economically important species of fish and shellfish.21 In
1986 the dockside value of fish and shellfish harvested in Georgia waters

14. Id. at 15.
15. Id.
16. Id.
17. Id.
18. Id. at 33.
19. Id. at 46.
20. Id.
21. W. WAGNER, A CITIZEN'S GUIDE TO PROTECTING WETLANDS IN GEORGIA at 9 (1989).
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exceeded $25,000,000.22 More than 2,000 people along Georgia's coast
were employed by the seafood industry that year.2 Coastal wetlands also
have an important value as a stopover place for waterfowl migrations. Es-
timates are that coastal marshes in Georgia encompass approximately
629,921 acres.24

The second type of wetland typically found in Georgia is classified as
bottomland hardwoods. These are periodically flooded wetlands located
along the sides of rivers. These swamp systems are normally highly pro-
ductive as is readily apparent from their impressive trees and deep black,
organic soil. "Bottom land hardwoods are unique in their adaption to pe-
riodic river flooding and in their ability to absorb excess waters from up-
stream sources, thereby buffering the impact of floods on downstream
communities.

'26

The third type of wetland in Georgia is inland wetlands. Inland wet-
lands are not connected to a river or stream. These generally are domi-
nated by cypress and blackgum trees and are referred to as cypress or
gum swamps. They also include Carolina bays, lime sinks (wetlands
formed in areas where soluble limestone is the predominant bedrock),
and other natural occurring wetlands not associated with flowing water.
These areas are important in maintaining plant and animal diversity in
the state at large. An important example of this type of wetland is the
Okefenokee Swamp, which covers 467,157 acres in southeast Georgia.2

The laws in place to protect the wetlands of Georgia and the wetlands
of the United States are inadequate for the task of properly protecting
these valuable resources. Some very interesting and promising develop-
ments have occurred within the last few years, however, that provide the
potential for broader interpretation of the existing laws, stricter regula-
tions under the laws, and the potential for stronger laws in the future.

II. EXISTING LAWS THAT PROTECT FRESHWATER WETLANDS

The two principal federal statutes designed to protect wetlands are the
Rivers and Harbors Act (the "RHA")2 7 and the CWA.28 Since the enact-

22. Id.
23. Id.
24. Id.
25. Id. at 9-10.
26. Id. at 10.
27. Rivers and Harbors Appropriation Act of 1899, ch. 425, 30 Stat. 1121 (codified as

amended at 33 U.S.C. §§ 401-467 (1982 & Supp. IV 1986)) (hereinafter the RHA].
28. The State of Georgia has no current operational wetlands laws. In 1989 the Georgia

General Assembly passed H.B. 215, a broad growth strategies legislative initiative. This leg-
islation incorporates planning to avoid the loss of wetlands. See infra text accompanying
notes 63.
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ment of the CWA, the RHA has been of relatively little significance.
Under section 10 of the RHA, any excavation or construction in "navi-

gable waters" without the authorization of the Secretary of the Army is
prohibited.29 The general definition of navigable waters is: "Navigable
waters of the United States are those waters that are subject to the ebb
and flow of the tide and/or are presently used, or have been used in the
past, or may be susceptible for use to transport interstate or foreign
commerce."

30

The jurisdiction over navigable waters under the RHA reaches to the
mean high water mark in tidal areas,"' and the ordinary high water mark
in freshwater areas.82 This limited jurisdiction frequently does not protect
entire wetlands, thereby making protection under the RHA less than
comprehensive. The CWA is more comprehensive in its jurisdiction, and
therefore more important today.

Section 404 of the CWA forbids the discharge of dredged or fill materi-
als into the waters of the United States without a permit." The extent of
the Corps' jurisdiction under section 404 was addressed in Natural Re-
sources Defense Council, Inc. v. Callaway,4 a case in which the court
held that the CWA required the Corps to expand its coverage over wet-
lands regulation." Wetlands are now defined by EPA as follows:

Wetlands means those areas that are inundated or saturated by surface
or ground water at a frequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas."

Because the CWA is a water pollution control act and not a wetlands
protection act, some limitations exist in the coverage of the CWA as it
applies to wetlands. The primary shortcoming is that, although most ac-
tivities that result in fill or discharge of materials into wetlands do re-
quire a permit, dredging of wetlands does not. 7 In addition, certain ex-
emptions exist in the CWA that limit its scope.3 8 One important

29. RHA § 10, 30 Stat. at 1151 (codified as amended at 33 U.S.C. § 403 (1982)).
30. 33 C.F.R. § 329.4 (1989).
31. Id. § 322.2(a).
32. Id. § 328.4(b).
33. 91 Stat. at 1600 (codified as amended at 33 U.S.C. § 1344(a), (c) (1982)).
34. 392 F. Supp. 685 (D.D.C. 1975).
35, Id. at 686.
36. 40 CF.R. § 232.2(r) (1988).
37, Section 404 of the CWA requires permits for the discharge of dredged or fill material

but does not mention permits to dredge. 91 Stat. at 1600 (codified as amended at 33 U.S.C.
§ 1344(a) (1982)).

38. 91 Stat. at 1605 (codified as amended at 33 U.S.C. § 1344(f) (1982)).
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exemption is for agricultural activities.8 0 Other exemptions include con-
gressionally authorized projects.4 0

The EPA has always been the agency with final approval over permits
issued according to section 404."' Over the years, the EPA has worked
with the Corps and other agencies, such as the FWS, to reach an under-
standing of how to interpret the criteria for determining the extent of
jurisdiction over wetlands regulation under section 404, the nature of ex-
empt activities, and the responsibilities of each agency in regulating wet-
lands. Although the EPA has always had the authority to review and veto
any permits issued by the Corps," over the years it rarely has exercised
this power. Recently, however, the EPA has become much less reluctant
to veto questionable permits."

In January 1989, the Corps and the EPA entered into a Memorandum
of Agreement ("MOA") in which the role of each agency was specifically
determined and defined." The MOA was the result of an opinion by the
Attorney General of the United States that the administrator of the EPA
has "the ultimate authority under the CWA to determine the geographic
jurisdictional scope of section 404 waters of the United States and the
application of the section 404(f) exemptions." '4

The MOA states that the Corps will continue to perform the majority
of the geographic jurisdictional determinations." In what the MOA terms
a. "special case," however, the EPA will make the final determination.'
The MOA defines special cases as "situations where significant issues or
technical difficulties are anticipated or exist .. .and where clarifying
guidance is or is likely to be needed.'4

Of even greater significance than the MOA between the Corps and the
EPA is the 1989 proposed revision of the May 1977 Executive Order

39. Id. at 1600 (codified as amended at 33 U.S.C. § 1344(f)(1)(A) (1982)).
40. Id. at 1605 (codified as amended at 33 U.S.C. § 1344(r) (1982)).
41. Id. at 1600 (codified as amended at 33 U.S.C. § 1344(c) (1982)).
42. Id.
43. See, e.g., Bersani v. EPA, 674 F. Supp. 405 (N.D.N.Y. 1987), aff'd, 850 F.2d 36 (2d

Cir. 1988), cert. denied, 109 S. Ct. 1556 (1988); City of Alma & Bacon County, Ga. v. United
States & the U.S. EPA, Civil Action File No. CV-589-051 (S.D. Ga. 1989); EPA Final Deter-
mination under Section 404(c) on James City County's Proposed Ware Creek Reservoir,
1989.

44. Memorandum of Agreement Between the Department of the Army and the Environ-
mental Protection Agency Concerning the Determination of the Geographic Jurisdiction of
the Section 404 Program and the Application of the Exemptions Under Section 404(f) of the
Clean Water Act (Jan. 19, 1989).

45, Id. at 1.
46. Id.
47. Id. at 2.
48. Id.
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11990."9 This proposed revised executive order establishes a national pol-
"soicy of "no overall net loss of the nation's remaining wetland base ....

Each agency of the United States is to provide leadership and take action
to further this goal. The proposed revised executive order states:

(a) Each agency shall provide leadership and shall take action to: 1) min-
imize the destruction, loss or degradation of wetlands; 2) preserve, en-
hance, restore, and better manage the natural and beneficial values of
wetlands; 3) support the increased and coordinated use of compatible
economic uses and other economic incentives to encourage landowners
to manage, protect, restore, and enhance the wetlands resources that
they own; and 4) further a goal of no overall net loss of the nation's
remaining wetland base, and restore and create wetlands, where feasi-
ble, to increase the quality and quantity of the nation's, wetlands re-
source base .. .

The revision establishes that wetlands will not "in every instance be un-
touchable.""' The ultimate goal, however, is that the nation's wetland
base reach equilibrium" and begin to increase." All federal agencies are to
implement the revised executive order, and any agency that issues per-
mits or licenses or regulates activities involving wetlands is to do so pur-
suant to this policy."

Section 404 of the CWA is the long standing basis for freshwater wet-
land regulations. Although section 404 traditionally has not covered all
activities that cause loss or degradation of wetlands, the EPA's increasing
activity and the proposed revisions to Executive Order 11990 may provide
more effective implementation of wetlands regulation under section 404.

49. Exec. Order No. 11,990, 42 Fed. Reg. 29,961 (1977).
At ,the President's direction, the Domestic Policy Council, which has created a
Task Force on wetlands, is in the process of examining how best to implement the
President's goal of no net loss. The Domestic Policy Council review is expected to
lead to recommendations for revising Executive Order 11990 which was signed in
1977 and directs Federal agencies to minimize the loss of wetlands resulting from
Federal actions, but does not address the broader issue of achieving no net loss. In
addition, the Task Force will examine other methods to achieve the goal of no net
loss and make recommendations to the President in late 1990.

Statement by the Press Secretary (Jan. 19, 1990).
50. Dick Thornburgh, Chairman Pro Tempere, Domestic Policy Council, Memorandum

for the Vice President (May 23, 1989).
51. The revised portions of the May 1977 executive order are italicized in the text. The

author received a draft copy of the revised executive order dated March 3, 1989 from the
EPA. This draft copy is not published for general public review.

52. Id.
53. Id.
54. Id.
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III. RECOMMENDATIONS

While the author takes full responsibility for the recommendations
which follow, many of them are drawn very liberally from the findings of
the National Wetlands Policy Forum ("the Forum").ss Both the nation
and the State of Georgia need better systems of regulating and managing
their valuable wetland resources. National legislation and regulations
should set the framework and regulatory process by which wetlands will
be recognized and protected. Each state, including Georgia, should enact
additional legislation and regulations that recognize and protect the uni-
queness of the great array of wetlands. The federal government and the
State of Georgia hopefully are moving in that direction. Encouraging
notes include: President Bush's proposed revised Executive Order
11990 ," the EPA, the Corps, the FWS memoranda of understanding,'
and a clear change in the policies of this country regarding wetlands.
Georgia's recent passage of House Bill 215,"0 setting forth requirements
for planning standards for growth management, is also a positive step.
These planning standards include criteria for the inventory and identifi-
cation of Georgia's wetlands and provide for incorporating the protection
of freshwater wetlands into local plans which consolidate into regional
and state plans.89 Georgians, however, still have much to do.

.One of the more encouraging developments involves a recent report
published by the Conservation Foundation, titled "Protecting America's
Wetlands: An Action Agenda-The Final Report of the National Wet-
lands Policy Forum."'6 "In the summer of 1987, at the request of the U.S.
Environmental Protection Agency, the Conservation Foundation con-
vened the National Wetlands Policy Forum (the "Forum"), chaired by
Governor Thomas H. Kean of New Jersey, to address major policy con-
cerns about how the nation should protect and manage its valuable wet-
land resources."' 1

General public acceptance of the values of and need for the protection

55. In addition to drawing on the considerable work of the Forum, the author has also
drawn on the works of the Wetlands Task Force of the Georgia Conservancy, as well as the
,best management practices for timbering in wetlands as recommended by the Georgia For-
estry Association.

56. See supra note 49 and accompanying text.
57. See supra notes 45-49.
58. Act of April 18, 1989, 1989 GA. LAWS 1317 (amending O.C.G.A. tit. 2, 8, 12, 31, 32, 36,

44, 45, 49, and 50) [hereinafter House Bill 215).
59. House Bill 215, 1989 GA. LAWs at 1317.
60. THE CONSERVATION FOUNDATION, PROTECTING AMERICA'S WETLANDS: AN ACTION

AGENDA, THE FINAL REPORT OF THE NATIONAL WETLANDS POLICY FORUM (1988) [hereinafter
PROTECTING AMERICA'S WETLANDS].

61. Id. at vii.
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of wetlands allows us to move toward recognition of the steps that must
be taken to protect wetlands. Clearly, the task requires a whole series of
initiatives-federal, state, and private-in order to ensure the continued
protection of our wetland resources.

The first step in the implementation of a policy to protect wetlands is
planning. "The Forum recommends that all states undertake the prepara-
tion of State Wetlands Conservation Plans to provide a basis for all sub-
sequent acquisition, regulation, and other wetlands protection and man-
agement activities."6' In Georgia, under House Bill 215, the state has
developed a set of planning standards to be used in identifying, invento-
rying, and setting forth protection mechanisms at the local government
level." It will be absolutely necessary for the state, in addition to setting
the standards, to provide technical assistance to ensure that local govern-
ments can capably carry out the plans. First, there must be an inventory
of wetlands. The state can provide maps, aerial photos, and other aids to
identification of wetlands. The state can also provide guidance to the lo-
cal planners or consultants on identification of wetlands and understand-
ing wetlands definitions. After the initial inventory is completed, based
on mapping, aerial surveys and other technical aid, ground-truthing must
be accomplished. Ground-truthing should determine the size, type, and
general quality of the wetland that has been inventoried. The problem,
according to Kundell, is that "no consensus is evident on the specifics of
evaluating wetlands, such as which factors are to be included in the eval-
uation, or whether the use of a numerical rating system is appropriate in
making final permit determinations." 4 Inventoried wetlands should ap-
pear on all of the planning documents and maps for each local govern-
ment. In addition, each local government should set forth written goals
and objectives to reflect how it plans to provide information to land own-
ers, developers, and others who might be interested in the presence of
wetlands. Also, local governments should set forth similar goals, objec-
tives, and plans concerning what ordinances or other restrictive measures
will be undertaken for the protection of those wetlands. These goals and
objectives must be consistent with the planning standards, goals, and
objectives established under House Bill 215.

Policies developed by federal, state, and local governments for the pro-
tection of freshwater wetlands should first be one of avoidance. That is,
no permit should be issued for the degradation of wetlands through
dredge, fill, or other alterations if the proposed activity is not site depen-
dent and is avoidable. Second, the policy should incorporate a "no net

62. Id. at 4.
63. House Bill 215, 1989 Ga. Laws at 1317.
64. KUNDELL & WOOLF, supra note 5, at 87.
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loss" provision: if a wetland is to be degraded, then creation, restoration,
enhancement and "wetlands banking" in sufficient combinations to en-
sure replacement of lost acreage and functional values should be required.
The author recommends that creation, enhancement and/or restoration of
previously degraded wetlands, either in the vicinity of the site or in the
same watershed, be undertaken to mitigate the degradation or loss of the
proposed permit wetlands. In the event that enhancement, restoration,
and/or creation of wetlands at the same site or in the same general basin
is not possible, then they should be accomplished as nearby as is practica-
ble. In the event that this is not practicable at the same site, then a deter-
mination should be made as to what is the most feasible enhancement,
restoration, and/or creation program to mitigate the loss or degradation
of the proposed permit wetlands. "Wetland banking" is a program in
which privately owned, high, quality wetlands would be purchased and
dedicated in perpetuity to remain in a natural state and in which de-
graded wetlands would be restored or enhanced and held to offset wet-
land losses. In summary, the policy should be to avoid issuing a permit if
at all reasonable. If a permit is to be issued, mitigation through a series of
restorations, enhancements, and/or creation programs. should be under-
taken, to ensure "no net loss," and "wetlands banking" should be an ac-
ceptable component of mitigation programs. Any of these mitigation al-
ternatives should require sufficiently. high ratios of "replacement"
wetlands to ensure that the net effect will be to improve both the quan-
tity and quality of Georgia's wetlands.

State and local governments should be able to call on the EPA, the
Corps, and the FWS to assist them in developing technical resources and
planning capabilities to ensure properly balanced wetlands protection
plans. Congress, if necessary, should authorize these agencies to provide
technical assistance.

Within the framework of avoidance and "no net loss" policies, the gov-
ernor should direct the Commissioner of the Department of Natural Re-
sources (the "DNR") to coordinate wetlands protection plans within state
government. At a minimum, this would ensure that appropriate agencies,
such as the EPD, would review all projects that may affect wetlands, and
that objections to the project as designed would be considered before pro-
ceeding (for example, state and local road construction projects by the
Department of Transportation).

The governor should also direct the Commissioner of the DNR to pre-
pare a recovery and restoration program for degraded wetlands and
highly valuable wetlands. Such programs should include fee simple acqui-
sition, conservation easements, and incentives for protection by private
owners. The program should identify both the wetlands in critical need of
long term protection, and those wetlands that, if recovered, would provide
high levels of functional value.
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The governor should also direct the Commissioner of the DNR to eval-
uate and report on the need for state legislation to close the gaps that
currently exist in federal legislation and regulations. Such recommenda-
tions should become part of the governor's package of legislation to go
before the Georgia General Assembly. Such legislation should authorize a
state permit system for alteration of wetlands for any purpose. Blanket
exemptions for silvacultural, agricultural, or other activities should not be
given. Permits issued for silvacultural and agricultural activities should
only be issued if the applicant agrees to mitigate to meet the "no net
loss" policy and meets the "best management practices" ("BMP") recom-
mendations of the respective industries as set forth by their associations.

The Forum recommends that Congress enact legislative amendments
to:

[Plrovide for financial and technical assistance to the states to help them
in preparing and implementing their State Wetlands Conservation Plans
and carrying out delegated wetlands regulatory responsibilities;
[Aillow states to assume discrete and clearly identifiable portions of the
regulatory responsibilities as they develop the necessary capability rather
than requiring the entire program to be delegated at one time;
[A]llow the delegation of all section 404 permitting responsibilities (in-
cluding those in navigable waters and adjacent wetlands) to qualified
states that have worked out an effective process for coordinating their
review with the Corps of Engineers for permits that may affect navigable
waters (the Corps would reserve its rights to protect navigation servitude
and national defense but would work with the states to confine its role to
interstate and national issues); and
[Riequire that federal activities be consistent with the state Wetlands
Conservation Plans and delegated state programs after they have been
approved by EPA.6

The.Forum further recommends other legislative action, including al-
lowing for the establishment of nonprofit wetlands preservation trusts;
creating a national wetlands agricultural reserve program; preventing fed-
eral agencies from supporting investments that would degrade particu-
larly valuable wetlands; expanding existing programs that provide incen-
tives for wetland protection and amending them to increase the
permanence of the protection that they provide; and requiring the Presi-
dent to submit a report to Congress every five years documenting the na-
tion's success in achieving the wetlands protection goal and recom-
mending what changes should be made in the nation's wetlands
protection programs if this goal is not being realized." The Forum also

65. PROTECTING AMERICA'S WETLANDS, supra note 60, at 23.
66. Id.
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suggests the establishment of the recommended national wetlands protec-
tion goal as national policy."' The recommended goal is:

[T]he nation establish a National Wetlands Protection Policy to achieve
no overall net loss of the nation's remaining wetlands base, as defined by
acreage and function, and to restore and create wetlands, where feasible,
to increase the quality and quantity of the nation's wetlands resource
base.
Interim goal: To achieve no overall net loss of the nation's remaining
wetlands base.
Long-term goal: To increase the quantity and quality of the nation's wet-
lands resource base."

The Forum and many of us recognize that simply providing a legisla-
tive and policy framework will not achieve the objectives unless everyone
involved cooperates in implementing the recommendations. The Forum
points out that the majority of the nation's wetlands (some sixty-five mil-
lion acres in the lower forty-eight states) are owned by the private sector:
individual farmers, ranchers, corporations, land trusts, and other private
landowners.69 Any effective national or state wetlands protection program
must therefore encourage private landowners to exercise stewardship re-
sponsibilities in managing and protecting their valuable resources.

A. Public Education

Federal, state, and local governments and organizations such as the
Georgia Conservancy must aggressively initiate and implement education
programs to better inform landowners, including ranchers, farmers, tim-
ber companies, and small land lot owners, about the functional values of
wetlands. 0 A more coordinated effort of federal, state and local govern-
ments, and other organizations in providing this information for public
use is essential. The governor should direct the Commissioner of the
DNR to coordinate with other state agencies to develop such a compre-
hensive education program.

B. Private Protection Incentives

A bewildering variety of tax incentives and disincentives exist at the

67. Id. at 3.
68. Id. at 3, 18.
69. Id. at 25.
70. The Georgia Conservancy in cooperation with the Oglethorpe Power Company has

developed a public broadcasting service film on the functional values of wetlands, how to
recognize wetlands, and how to protect wetlands. Many other private organizations such as
the National Wildlife Federation, the Conservation Foundation, and others have introduced
materials for public consumption on wetland functions and values.
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federal, state, and local levels for the protection of freshwater wetlands."
Also, organizations, including large land trust organizations, such as the
Nature Conservancy and the Trust for Public Lands, and many smaller
land trust organizations, 'offer protection of high quality wetlands through
purchase and acceptance of both donated lands and conservation
easements.

72

The Forum suggests that:

[T]he Office of Technology Assessment review the entire array of wet-
lands protection and management incentives and suggest modifications
to those offered by the federal government to improve their effectiveness
and coherence and to increase the permanence of the protection they of-
fer; and as part of this review, the Office of Technology Assessment ex-
plore ways of encouraging state and local governments to provide addi-
tional incentives for private wetlands protection and management that
are integrated with those offered by the federal government.72

As part of this review, the Office of Technology Assessment should re-
view such things as the Tax Reform Act of 1986,7" and other disincentives
to the protection of vital natural resources, including wetlands preserva-
tion. The Forum suggests that a liberal tax benefit policy be adopted at
the federal level.75 The author suggests that a liberal tax benefit policy
also be adopted at the state level. In the event that a tax deduction is not
an incentive, as when the landowner may have insufficient taxable income
or the value of the property is not sufficient to justify a high tax deduc-
tion, then the federal and state agencies should consider subsidies.7'
These subsidies might be in the form of technical and financial assistance
to farmers who are attempting to control pesticides, herbicides, soil ero-
sion, or other activities that would harm wetlands.

Technical and financial assistance should also go to landowners who are
willing to restore previously degraded wetlands. Exchange of privately
held wetlands for federal, state, or local government lands should be seri-
ously considered on a market value for market value basis when the pub-
licly held lands are of less,functional value in terms of environmental and
socio-economic benefits than the wetlands being offered for exchange.

Special fees, such as increases in hunting and fishing license fees, access
fees to publicly held lands, real estate transfer taxes, and other dedicated
revenues should be considered as methods of financing the fee simple ac-

71. PROTECTING' AMERICA'S WETLANDS, supra note 60, at 28-29.
72. Id. at 28.
73. Id.
74. Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085 (1986).
75. PROTECTING AMERICA'S WETLANDS, supra note 60, at 28-29.
76. See id. at 29.
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quisition of high quality wetlands. The Governor of Georgia should direct
the Commissioner of the DNR and the Office of Planning and Budget to
develop a set of recommendations for such special fees. Georgia has al-
ready initiated a bond program, to be retired by revenues from increased
hunting and fishing license fees, for acquisition of wildlife management
lands including wetlands.77

Finally, state policy should encourage local zoning regulations that give
the owner of wetlands credit for protection of those wetlands by allowing
increased development in less environmentally sensitive areas controlled
by the owner.

C. Regulatory Reform

Events of recent months, including the proposed revised executive or-
der by President Bush7s and the memorandums of understanding be-
tween the Corps and the EPA79 over policy on permit processes, have
been very encouraging to those of us who are interested in seeing the pro-
tection of freshwater wetlands. Several other reforms, as well as a tighten-
ing of the regulatory process, would be very helpful.

First, it is important that we all read from the same "sheet of music."
Each of the federal and state agencies involved with regulatory enforce-
ment of wetlands protection laws should use the same definition of what a
wetland is and the same methodologies and polices in the implementation
of wetlands regulatory protection. The EPA, should continue its coordina-
tion with the FWS and the Corps in developing consistency in delineation
techniques and definitions. When there is a legitimate reason to have a
different definition, or a different interpretation of definition and delinea-
tion of wetlands, the agency needing that different version should be re-
quired to have it approved by the EPA after having shown a legitimate
reason for needing a different version.

Funding. Those who seek permits to alter wetlands have a legitimate
concern and complaint that the regulatory process is too laborious and
time consuming to allow for expeditious resolution of the permit request.
Congress should appropriate additional funds for the regulatory agencies,
and authorize the regulatory agencies to charge a fee for the processing of
permits so that the agency can have appropriate resources to evaluate
permit applications and process them expeditiously. Consistent with this
goal would be an accelerated education program for all regulatory and
permit processing personnel to better understand definitions, delinea-
tions, and policy guidelines.

77. See O.C.G.A. § 27-1-13 (1982).
78. See supra notes 50-56.
79. See supra notes 45-49.
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Consistency in interpretation of the regulations would allow the regula-
tory process to work better, particularly in the enforcement area. A mem-
orandum of understanding also needs to be developed between the EPA,
the Corps, and other agencies on enforcement activities and the roles and
responsibilities of each agency regarding consistency in penalties imposed
on those who willfully destroy wetlands.

In summary, Georgia should adopt not only a "no net loss" policy, but
also a "net gain" policy. This can be accomplished through: (1) requiring
the replacement ratio to be sufficiently high to ensure "no net loss" of
wetland areage or values; (2) developing a state program to encourage res-
toration, enhancement, and creation of privately owned wetlands; and (3)
developing a state program actively to restore, enhance, and create wet-
lands on publicly held lands, as well as acquiring significant privately
held wetlands.


