
Commercial Law

by James C. Marshall*

The most interesting and significant commercial law developments dur-
ing this survey period concerned the remedies available to secured lenders
and to personal property lessors. Indeed, the survey period decision in
First National Bank v. Childress-Ross Properties, Inc.1 could have a sub-
stantial impact upon the loan documentation and nonjudicial foreclosure
strategies of lenders secured by real property.

I. REMEDIES UPON DEFAULT

A. Nonjudicial Foreclosure of Security Interests in Personal Property

Georgia law concerning foreclosure of security interests in personal
property has been remarkably unstable in recent years.2 In Emmons v.
Burkett,3 the Georgia Supreme Court explicitly and implicitly overruled
several of its recent decisions,4 and concluded that the "rebuttable pre-
sumption" rule adopted by the court some six years earlier in Farmers
Bank v. Hubbard5 should apply whenever the creditor seeks to collect a
deficiency following a foreclosure sale governed by section 9-504 of the
Uniform Commercial Code ("U.C.C."). The following passages from the

* Professor of Law, Walter F. George School of Law, Mercer University. Princeton Uni-
versity (A.B., 1972); Boston University (J.D., 1977). Member, State Bar of Georgia.

1. 189 Ga. App. 765, 377 S.E.2d 533 (1989). See infra notes 40-59 and accompanying text
for a discussion of Childress-Ross.

2. The Georgia Supreme Court did an about face within two years. Compare Emmons v.
Burkett, 256 Ga. 855, 353 S.E.2d 908 (1987) with Reeves v. Habersham Bank, 254 Ga. 615,
331 S.E.2d 589 (1985) & United States v. Kennedy, 256 Ga. 345, 348 S.E.2d 636 (1986).

3. 256 Ga. 855, 353 S.E.2d 908 (1987).
4. Id. at 859, 353 S.E.2d at 911. The court expressly overruled Gurwitch v. Luxurest

Furniture Mfg. Co., 233 Ga. 934, 214 S.E.2d 373 (1975). By ruling that failure to conduct a
foreclosure sale in a commercially reasonable manner does not result in automatic forfeiture
of the right to collect a deficiency, the court implicitly overruled the decisions in Kennedy,
256 Ga. at 345, 348 S.E.2d at 636, and Reeves, 254 Ga. at 615, 331 S.E.2d at 589.

5. 247 Ga. 431, 276 S.E.2d 622 (1981).
6. 256 Ga. at 859, 353 S.E.2d at 911. The U.C.C. provision mentioned is found at
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court's decisions in Emmons and Farmers Bank summarize the court's
current position:

In summary, a creditor [who brings an in personam action to collect a
deficiency following a nonjudicial foreclosure sale governed by U.C.C.
section 9-504 and] who fails to prove that notice of sale was given the
debtor (where required) or fails to prove that the disposition (sale), in-
cluding its method, manner, time, place and terms, was commercially
reasonable, . . . must overcome the presumption that the value of the
collateral equals the debt on it. This presumption is overcome by proving
the fair and reasonable value of the collateral, whereupon the creditor is
entitled to a deficiency judgment in the amount of the debt (plus or mi-
nus any payments or charges properly applicable to the disposition) less
the fair and reasonable value of the collateral proved by the creditor (if
the resale price is less than the fair and reasonable value proved).7

... Any loss suffered by the debtor as a consequence of the [credi-
tor's] failure to give notice or to conduct a commercially reasonable sale
is recoverable under § 11-9-507 and may be set off against the deficiency.
For example, if a creditor has conducted a commercially unreasonable
sale, the debtor may suffer a loss, in that he will not receive as much of a
credit from the sale of the collateral as he should have. In such an in-
stance, the debtor is entitled to be awarded an additional credit equalling
the difference between the fair market value of the collateral and the
amount for which the collateral was sold.'

As of what date is the value of the collateral to be determined: the date
the creditor takes possessions following default, the date of the foreclo-
sure sale, or the date the foreclosure sale would have occurred but for the
creditor's commercially unreasonable haste or delay? The above quoted
passages from Emmons and Farmers Bank do not answer this question,
and other language in the court's decisions gives conflicting signals.10

O.C.G.A. § 11-9-504 (1982).
7. 247 Ga. at 436-37, 276 S.E.2d at 626-27 (citations omitted). The language of the

opinion omitted by use of ellipses in the above quote is language limiting the scope of the
Farmers Bank rule. This language is omitted here because this limitation upon the scope of
the rule was removed by the court's decision in Emmons. See 256 Ga. at 855, 353 S.E.2d at
909.

8. 256 Ga. at 857, 353 S.E.2d at 910 (footnote omitted).
9. Lawyers, courts, and commentators often loosely use the term "repossession" to refer

to all instances in which creditors take possession of collateral following default. See J.
WHITE & R. SUMMERS, UNIFORM COMMERCIAL COVE § 25-26 (1988). The term is properly used
only if the creditor had possession of the collateral at a prior time.

10. For example, in Farmers Bank, the court quoted and affirmed the court of appeals
decision in Granite Equip. Leasing Corp. v. Marine Dev. Corp., 139 Ga. App. 778, 779, 230
S.E.2d 43, 44 (1976), that the "burden is on the secured party to prove the value of the
collateral at the time of repossession and that such value does not equal the debt." 247 Ga.
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A superficial reading of the court of appeals decision in McMillan v.
Bank South' suggests-that the court believes that the date of reposses-
sion is the appropriate time to measure the value of the collateral. Mc-
Millan involved an appeal from the trial court's grant of summary judg-
ment in favor of Bank South in its action to obtain a deficiency judgment
following its nonjudicial foreclosure sale of a "repossessed"' 2 automobile.
Evidence showed that the automobile was inoperable at the time Bank
South took possession following default. On appeal, McMillan contended
that Bank South failed to protect thb value of the automobile after taking
possession, that Bank South should have repaired her automobile .prior to
offering it for sale, and that Bank South did not dispose of the vehicle in
a commercially reasonable manner.

McMillan's appeal succeeded in part. Noting that the record was de-
void of evidence that the automobile declined in value during the bank's
possession prior to sale and concluding that creditors have no duty under
U.C.C. section 9-20713 to "increase the value of the collateral," the court
of appeals summarily disposed of McMillan's complaints concerning
Bank South's failure to repair and to protect the value of the collateral. 14

Concerning the commercial reasonableness of the foreclosure sale, the
court of appeals noted that "Bank South's appraiser averred that the fair
and reasonable value of the car was $500 at the time of repossession";
that the "Used Car Trade-In Guide"'" value of similar cars in "rough"
condition was $675, that this car was "not only in 'rough' condition but
was completely inoperable"; that the car was sold at "a private auction by
a recognized automobile auction company according to standard practice
and procedure for sales of this kind"; that Bank South had used the same
foreclosure sale process "on a weekly basis for 11 years"; and that the car
sold for $350 at the auction.'

Those familiar with commercial practice in Georgia would assume that
automobile dealers were the only bidders at the private auction referred
to in the court's decision and that this auction was liable to bring only
wholesale price bids. The court, nevertheless, concluded that the method

at 435, 276 S.E.2d at 626 (citations omitted).
11. 188 Ga. App. 355, 373 S.E.2d 61 (1988).
12. How likely is it that Bank South had prior possession? See supra note 9.
13. O.C.G.A. § 11-9-207 (1982). Subsection (1) of that section provides in pertinent part

that a "secured party must use reasonable care in the custody and preservation of collateral
in his possession." Id. § 11-9-207(1).

14. 188 Ga. App. at 356, 373 S.E.2d at 62.
15. Ms. Susan L. Howick, attorney for the bank in McMillan, informed the author by

telephone that the "Used Car Trade-In Guide" referred to in the court's decision was the
then current version of the "Official Wholesale Used Car Trade-In Guide" published by the
National Automobile Dealers Association, commonly known as the Blue Book.

16. 188 Ga. App. at 356-57, 373 S.E.2d at 63.
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and manner of Bank South's foreclosure sale was commercially reasona-
ble.17 Those familiar with commercial practice in Georgia also would as-
sume that $500, the value placed upon the vehicle by Bank South's ap-
praiser and the "Used Car Trade-In Guide," was a wholesale price. The
court, nevertheless, concluded that $500 was the "fair and reasonable"
value of the collateral.18 Since the sale brought only $350, the court ruled
that McMillan should be credited an additional $150 against the defi-
ciency and remanded the case for appropriate adjustment of the judg-
ment entered by the trial court."

Although the court selected the appraiser's value at the time Bank
South took possession as the "fair and reasonable" value of the car, Mc-
Millan provides little guidance concerning the choice of the appropriate
date for valuation because, evidently, 0 the record showed no evidence of
a change in value as of the date of sale. Indeed, McMillan may be read as
authority that, in the absence of evidence that the value has changed in
the interim, the creditor carries the burden of showing fair value at the

21time of sale by proof of fair value at the time of taking possession.
The facts of McMillan, with some reasonable embellishment, do pro-

vide an interesting background for discussing the appropriate date for
valuation and several other issues concerning the creditor's duties in con-
ducting a foreclosure governed by U.C.C. section 9-504. Assume first that
Ms. McMillan's vehicle was inoperable because her battery cable was dis-
connected; that Bank South either knew this or could have discovered
and corrected the problem with minimal expense; that if her vehicle had
been operable, Bank South's appraiser would have placed the value at
$675, which was the "Used Car Trade-In Guide" price for rough, but op-
erable, vehicles; and that the car would have brought $175 more at the

17. Id. at 356, 373 S.E.2d at 63.
18. Id. at 357, 373 S.E.2d at 63.
19. Id.
20. As discussed in the text, the court specifically noted the absence of evidence that the

value of the collateral had declined while in Bank South's possession, and McMillan alleged
there was such a decline. In light of McMillan's allegation and the bank's interest in collect-
ing a deficiency, neither the bank nor McMillan had reason to introduce evidence that the
value of the collateral increased while in the bank's possession.

21. The opposite should also be deemed true, that is, the creditor's proof of value upon
the date of sale should be accepted as the value on the date of repossession in the absence of
evidence showing a change in value. Furthermore, despite proof that the value is different
on the two dates, the creditor should be deemed to carry the burden of proof by showing the
value on one date and the amount of change in value. For example, assuming the creditor
shows the value on the date of sale to be $1,000, this proof should be deemed sufficient to
prove $1,000 as the value on the date of repossession. If the debtor counters this proof by
showing a change in value between these dates, the proof of change combined with proof of
value as of the date of sale should be sufficient for the trier of fact to deduce the value as of
the date of repossession.

[Vol. 41
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sale. If these had been the facts, then the bank should have been account-
able for the value lost because of its failure to make minimal repairs.2" To
reach this result, the court need conclude only that the bank did not con-
duct its foreclosure in a commercially reasonable manner. The court's
statement in McMillan that creditors owe no duty to repair collateral in
their possession should be read narrowly. McMillan only addresses
whether such a duty to repair arises under U.C.C. section 9-207. U.C.C.
section 9-504 imposes a separate and complementary requirement that
the creditor act in a commercially reasonable fashion in conducting fore-
closure sales.2 3 Indeed, that code section specifically contemplates the
creditor's "preparing [the collateral being foreclosed upon] for sale or
lease.

,2 4

Further embellishing the facts of McMillan, assume that the retail
value of Ms. McMillan's repaired car was $1,200 at the time Bank South
took possession and $1,100 at the time the car was sold. Assume further
that the wholesale value of the repaired car also declined, but not as
precipitously, from $675 to $625; that this decline was due to unavoidable
depreciation or to market forces beyond the bank's control; and that the
bank sold the vehicle within a commercially reasonable time after taking
possession. Should the fair and reasonable value be wholesale or retail?
McMillan, because of its reference to the "Used Car Trade-In Guide, ' 2 5 is
precedent that the fair and reasonable value of the collateral on these
facts should be pegged at either $675 or $625, one of the two wholesale
values. Further support for the choice of a wholesale price may be found
in Emmons v. Burkett.26

In Emmons, the Georgia Supreme Court decided to overrule prior law27

because, "most importantly,' 8 that law conflicted with U.C.C. section 1-
106.' That code section provides in pertinent part that the U.C.C. reme-
dies "shall be liberally administered to the end that the aggrieved party

22. Of course, the expense associated with reasonable inspection and repair prior to sale
should be credited to the bank pursuant to O.C.G.A. § 11-9-504(1)(a) (1982).

23. O.C.G.A. § 11-9-504(3) (1982).
24. Id. § 11-9-504(I)(a). See Franklin State Bank v. Parker, 136 N.J. Super. 476, 346

A.2d 632 (1975), in which the court concluded that the creditor acted in a commercially
unreasonable fashion by failing to fix a carburetor and replace spark plugs before con-
ducting a foreclosure sale that brought a junk price. Parker, 346 A.2d at 635.

25. 188 Ga. App. at 356, 373 S.E.2d at 63.
26. 256 Ga. 855, 353 S.E.2d 908 (1987).
27. Emmons overruled Gurwitch v. Luxurest Furniture Mfg. Co., 233 Ga. 934, 214 S.E.2d

373 (1975). The latter provided that failure to conduct a nonjudicial foreclosure sale in a
commercially reasonable manner could result in an absolute bar to the collection of a defi-
ciency even if the debtor suffered no real harm because of the creditor's error. 256 Ga. at
857, 353 S.E.2d at 910.

28. 256 Ga. at 858, 353 S.E.2d at 911.
29. Id. (referring to O.C.G.A. § 11-1-106 (1982)).
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may be put in as good a position as if the other party had fully performed
.... "30 Following Emmons, all decisions concerning rights and obliga-
tions under U.C.C. section 9-504 should be decided with reference to the
principle of section 1-106. If the bank must obtain or credit Ms. McMil-
lan for the retail price, then the bank should be compensated for the ex-
penses incurred in establishing a retail operation and for the profit lost, if
any, because of lost volume. 1 If the bank is not so credited, then it is not
placed in the position it would have enjoyed but for Ms. McMillan's de-
fault. Giving the bank the appropriate retail operation expense and lost
profit credit should, in most cases, bring the commercially reasonable
value of the collateral back to the reasonable wholesale price.

In any event, if the choice is between wholesale and retail values,3 2 that
choice must be made with reference to section 9-504's standard of com-
mercial reasonableness . 3 In McMillan, the court noted that Bank South
had been using the same collateral foreclosure process weekly for eleven
years, a process that virtually assured that Bank South would recover no
more than the wholesale value of the cars that it sold.u What possible
motive could Bank South have for routinely engaging in a process that
would not produce the greatest net recovery (sale price minus expenses
including lost profit) upon foreclosure? Bank South's failure to maximize
the value of its collateral would be commercially foolish, particularly
given the expenses associated with the collection of deficiencies and the
likelihood that many debtors would be judgment proof. Absent some evi-
dence tending to prove the contrary, courts should assume, as did the
court in McMillan,3 that a commonly accepted foreclosure process is
commercially reasonable, although it is geared to obtain, and does obtain,
far less than the retail value of the collateral.

Finally, as already noted, McMillan gives little guidance with regard to
whether the value of the collateral should be determined as of the date
the bank took possession or the date of the foreclosure sale. In McMillan,
the foreclosure sale was commercially unreasonable because of its

30. O.C.G.A. § 11-1-106(l) (1982).
31. For a discussion of U.C.C. section 2-708(2) and lost volume sellers, see J. WHITE & R.

SUMMERS, supra note 9, §§ 7-9. Identical principles apply with regard to the creditor's losses
if conducting a U.C.C. section 9-504 foreclosure sale costs the creditor retail volume.

32. Wholesale and retail values are not mentioned in the U.C.C. and, therefore, the
choice may be made with reference to some other value.

33. O.C.G.A. § 11-9-504 (1982).
34. 188 Ga. App. at 356, 373 S.E.2d at 62.
35. For example, that the creditor or a confederate purchased at the foreclosure sale. It

would be too far fetched to suppose, as another factual embellishment of McMillan, that
Bank South was part of some grand conspiracy having cheap foreclosure sales through this
private auction as an economic object.

36. 188 Ga. App. at 356, 373 S.E.2d at 63.
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"terms," that is, the court concluded that the price received upon sale
should have been greater than $350.37 If the court in McMillan had been
faced with the embellished facts showing a decline in the value of the
collateral during the creditor's possession from $675 to $625, and further
showing that this decline was not due to the creditor's commercially un-
reasonable delay or other commercially unreasonable action or inaction,
then the court should take guidance from Emmons and select the date of
sale as the appropriate date for valuation. According to the court in Em-
mons, the rebuttable presumption rule is designed to assure that the
debtor will be compensated for injury suffered as a result of the creditor's
failure to comply with the command of U.C.C. section 9-504.35 On the
embellished facts, the commercially reasonable sale should have brought
the value of the collateral at the date of sale. To hold otherwise would
penalize the creditor, a result specifically disapproved of in Emmons.3 '

B. Nonjudicial Foreclosure of Security Interests in Real Property

From a creditor's view, the positive developments in the law governing
nonjudicial foreclosures of security interests in personal property stand in
marked contrast to the recent developments concerning nonjudicial fore-
closures of real property. During this survey period, in First National
Bank v. Childress-Ross Properties, Inc. ,4 the court of appeals revisited
an issue raised in Wheeler v. Coastal Bank41 and, unfortunately,"2 reaf-
firmed Wheeler.43

In Childress-Ross, the bank appealed the superior court's refusal to
confirm the bank's nonjudicial foreclosure sales under power." The bank
held seven separate security deeds covering twelve condominiums in five
buildings owned by Childress-Ross in a single development. These deeds
secured separate loans. The facts stated by the court of appeals do not
reflect whether the loans were cross collateralized, but surely they were.
Following the debtor's default, the bank conducted separate foreclosure
sales, no doubt on the same day, and bought the twelve condominiums for

37. Id. at 357, 373 S.E.2d at 63.
38. 256 Ga. at 857, 353 S.E.2d at 910 (citing O.C.G.A. § 11-9-504(3) (1982)).
39. Id.
40. 189 Ga. App. 765, 377 S.E.2d 533 (1989).
41. 182 Ga. App. 112, 354 S.E.2d 694 (1987).
42. In the author's view Wheeler was wrongly decided and should be overruled. Mar-

shall, Commercial Law, 39 MERCER L. REV. 83, 92-95 (1987).
43. 189 Ga. App. at 766-67, 377 S.E.2d at 534.
44. Id. at 765, 377 S.E.2d at 533. Creditors secured by Georgia real property typically

hold deeds to secure debt that include a power of nonjudicial sale upon the debtor's default.
See O.C.G.A. §§ 44-14-161 to -165 (1982). The sale under power is conducted in the same
manner as a judicial sale. See id. §§ 44-14-162, 9-13-140 to -178.
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a total of $714,831.36. The undisputed evidence at confirmation indicated
that this price was less than the combined retail prices these properties
would bring if sold separately and, consequently, the superior court de-
nied confirmation.

On appeal, the bank essentially argued that the transaction between
the parties should be treated as a single deal despite its formal structure
involving separate notes, properties, security deeds, and foreclosure sales.
No doubt the debtor shared this view of the arrangement until sometime
after default and prior to the confirmation proceeding. In the bank's view,
the debtor's default on multiple notes secured by multiple deeds and
properties presented the bank with one problem in one deal with one
debtor. The bank therefore contended that the "true market value" mea-
surement should assume one simultaneous sale of all twelve units." If
that assumption was made, then the relevant market for determining
"true market value" must be wholesale since, in essence, there is no retail
market for twelve condominium units.

The bank relied upon Marion G. Davis, Inc. v. Cameron-Brown Co.4" as
authority for its position. That case involved a challenge to confirmation
of the simultaneous sale of some thirty partially constructed condomin-
ium units. The thirty units evidently were located on two separate tracts
of land covered by one security deed, which, presumably, permitted but
did not require the creditor to foreclose upon separate tracts or units.
On these facts, the court in Marion G. Davis affirmed confirmation of the
single sale despite the debtor's contention that "the superior court erred
by calculating the true market value of the real estate as a single invest-
ment opportunity rather than by adding together the true market values
of each of the separate residential units.' '48

The court in Childress-Ross distinguished the decision in Marion G.
Davis by noting that in the circumstances of that case "the superior court
was not required to add together the true market values of each of the
separate units but was permitted to treat the property as a 'single invest-
ment opportunity' in determining its true market value."' 4" This high-
lighted language from the decision in Childress-Ross should give addi-
tional discomfort to creditors who are secured with Georgia real property.
That language clearly suggests that superior court judges have the discre-
tion to decide "true market value" based upon the combined, separate

45. 189 Ga. App. at 765-66, 377 S.E.2d at 533-34.
46. 177 Ga. App. 646, 340 S.E.2d 216 (1986).
47. Id. at 646, 340 S.E.2d at 216. Such a provision is standard in agreements of this sort.

In addition, the court in Marion G. Davis specifically noted that the security deed did not
require foreclosure upon separate units. Id.

48. Id. at 646-47, 340 S.E.2d at 216-17.
49. 189 Ga. App. at 767, 377 S.E.2d at 534 (emphasis added).
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retail prices that units secured by one deed could bring upon separate
sales, although the deed does not require, but merely permits, the credi-
tor to sell separately.

In any event, the court in Childress-Ross indicated that it should defer
to the judgment of the trial court concerning the appropriate method of
valuation, and it rejected the bank's argument that the appropriate mea-
sure should assume one simultaneous sale." Citing Wheeler, the court
also rejected the bank's argument that valuing the properties at their sep-
arate retail market prices assured that the bank could not be made whole
through the nonjudicial foreclosure process.5 1 Either the bank fails to bid
retail and loses its right to a deficiency or it bids retail and incurs uncol-
lectible costs actually turning the properties into cash.52

Childress-Ross and Wheeler place an unfair burden upon the secured
creditor and should be overruled. For now, however, they represent the
law in Georgia, and the secured creditor must be wary of their ill effects.
For example, the court of appeals decision in Vaughn & Co. v. Sauls3

persuaded many creditors that essentially single transactions, like that
involved in Childress-Ross, should be structured with multiple cross col-
lateralized notes and security deeds to minimize the risks associated with
the confirmation process." The decision in Childress-Ross certainly
throws into question the wisdom of the Saul strategy or, at least, adds
another factor to the structuring decision, since use of multiple notes and
deeds makes it more likely that the court when asked to confirm foreclo-
sure sales will determine true market value by combining separate retail

50. Id.
51. Id. at 766, 377 S.E.2d at 534 (citing Wheeler, 182 Ga. App. at 112, 354 S.E.2d at

694).
52. For a discussion of this problem and a critique of Wheeler, see Marshall, supra note

42. To that discussion, the author would like to add the following quote from the decision of
the Georgia Supreme Court in Farmers Bank v. Hubbard, 247 Ga. 431, 437, 276 S.E.2d 622,
627 (1981):

The creditor argues that it proved the fair and reasonable value of the property
[foreclosed upon under U.C.C. section 9-504 by showing that it followed the pro-
cess for conducting a judicial sale] .... In passing, however, we note that it was
not shown that selling a tractor-trailer on the courthouse steps was commercially
reasonable, where there was no evidence that tractor-trailers are customarily sold
on the courthouse steps when the sale occurred .... That is to say, courthouse
sales may not be commercially reasonable as to all types of collateral, especially
where there are better recognized means of marketing the particular collateral
involved.

Id. This language certainly suggests that Wheeler is wrong or that the confirmation statute's
"true market value" requirement should be amended. See O.C.G.A. § 44-14-161(b) (1982).

53. 143 Ga. App. 74, 237 S.E.2d 622 (1977).
54. According to the decision in Vaughn, failure to obtain confirmation of the foreclo-

sure of one deed does not jeopardize the right to collect any deficiency upon notes that were
not sought to be satisfied by the unconfirmed foreclosure.
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values.5 5 On the other hand, the decisions in Wheeler and Childress-Ross
make the suit-before-sale strategy supported by the court of appeals deci-
sion in Taylor v. Thompson5 more attractive.

Could creditors limit or avoid the adverse impact of Wheeler and Chil-
dress-Ross by including language in the loan documentation defining
"true market value" for purposes of confirmation of any foreclosure sale?
Of course debtors will argue that such agreements cannot be enforced be-
cause of the confirmation statute's command that, upon the creditor's pe-
tition for confirmation, "It]he court shall require evidence to show the
true market value of the property sold under the powers and shall not
confirm the sale unless it is satisfied that the property so sold brought its
true market value on such foreclosure sale. '57 Could not the agreement be
evidence of "true market value," particularly if the question presented is
whether "true market value" should be measured against separate retail

55. The efficacy of a modified version of the Saul strategy is worth considering, at least
in a footnote, in light of the decisions in Wheeler and Childress-Ross. Suppose that the
creditor has two notes, A and B, secured by a deed to secure debt that specifically refers to
A but protects B as well through a dragnet clause. Suppose further that the amount due
upon foreclosure of note A (not coincidentally) equals the creditor's estimate of the whole-
sale value of the collateral. Saul suggests that satisfying note A by bidding only the whole-
sale price does not jeopardize the right to a general judgment on note B so long as the
creditor conducts the foreclosure simply to satisfy A. Thus, the two note strategy conceiva-
bly could circumvent the ill effects of Wheeler and Childress-Ross so long as the creditor
can devise some means of tying the amount due upon foreclosure of one of the notes to a
figure equal to the wholesale value of the collateral. Clearly, the difficulty and impracticality
of this tying task might outweigh the possible benefits of the strategy.

Another conceivable weakness of the strategy is its failure to take into account the possi-
bility of excess proceeds from the foreclosure sale of note A. Surely, to be effective, the Saul
strategy requires that the creditor waive any dragnet clause based claim to an equal priority
lien in the proceeds. Likewise, the creditor using a Saul strategy would be ill advised to
state in its foreclosure advertisement that excess proceeds will be applied to any other in-
debtedness between the parties, and some authority suggests that such a statement may be
required before the foreclosing creditor could set off the proceeds against the indebtedness
on note B. G. PINDAR, GEORGIA REAL ESTATE PRACTICE AND PROCEDURE § 21-88 (3d ed.). In
any event, absent priority rights under the dragnet clause, would not the set off right be
subordinate to any other liens that might have attached to the property between the date of
the deed and the date of foreclosure? Georgia law provides that such liens follow the pro-
ceeds. Id. The creditor might attempt to circumvent this priority problem by taking and
perfecting a U.C.C. security interest in general intangibles and specifically in any surplus
from foreclosure sales. The U.C.C. lien in the surplus, however, might well be deemed
subordinate to prior liens in the real property foreclosed upon to create that surplus.

56. 158 Ga. App. 671, 282 S.E.2d 157 (1981). In Taylor, the debtors appealed the grant
of confirmation to a creditor who had obtained a general judgment on the underlying obliga-
tion before conducting a sale under power. The court dismissed the appeal as moot because
the court concluded that failure to obtain confirmation did not bar a creditor from further
execution upon a general judgment. Id. at 673, 282 S.E.2d at 159.

57. O.C.G.A. § 44-14-161(b) (1982).
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sales or sale of a "single investment opportunity"? At least in commercial,
as opposed to consumer, transactions, the parties to the loan agreement
should be free to so agree, and the courts should enforce that agreement
by giving it binding evidentiary effect upon confirmation."5 In any event,
in light of Wheeler and Childress-Ross, creditors should consider includ-
ing reasonable language in their loan documentation concerning the par-
ties' expectations of value to be obtained in the foreclosure process. So far
as this author is aware, such language cannot hurt and might help."

58. Concerning predefault agreements affecting rights and duties upon foreclosure of
personal property, O.C.G.A. § 11-9-501(3) (1982) provides that the requirement of commer-
cial reasonableness in the disposition of collateral "may not be waived or varied. . . but the
parties may by agreement determine the standards by which the fulfillment of these rights
and duties is to be measured if such standards are not manifestly unreasonable .... " In
Ford Motor Credit Co. v. Solway, 825 F.2d 1213 (7th Cir. 1987), the court applied this code
section and concluded that the debtor, an automobile dealer, was bound by his pre-default
agreement that, upon foreclosure, Ford Motor could accept the highest of the bids from
three or more dealers and that bid would be deemed commercially reasonable. Id. at 1216.
Such a bid process guarantees, at best, a combined wholesale price upon foreclosure.

59. The survey period decision in Palmer v. Mitchell County Fed. Sav. & Loan Ass'n,
189 Ga. App. 646, 377 S.E.2d 4 (1988) is worth contrasting, at least in a footnote, with
Wheeler and Childress-Ross even though confirmation was not at issue in Palmer. The
same panel of the court of appeals decided both Palmer and Childress-Ross. The real prop-
erty foreclosed upon in Palmer had been damaged by fire prior to foreclosure. The creditor
bid the balance outstanding on the debt and bought the property for $46,022.46. Following
this foreclosure, the creditor received $24,031.07 insurance proceeds for the damages caused
by the fire. The creditor then spent $39,044.55 repairing and improving the property and
finally sold the property for $59,252.16. The debtors then sued to recover the proceeds of
the insurance policy on the theory that the debt had been satisfied by the creditor's bid at
foreclosure and that, therefore, the insurance proceeds were property of the debtors, not the
creditor. Id. at 647, 377 S.E.2d at 6.

The appellate court affirmed, in an opinion authored by Judge Banke and joined by Judge
Birdsong, the grant of summary judgment in favor of the creditor because the debtors failed
to show unjust enrichment. Id. at 648, 377 S.E.2d at 7. According to the court, the creditor
was not enriched but instead suffered an overall loss of $1,784. The court reached this con-
clusion by subtracting the pre-foreclosure debt and the cost of post-foreclosure repairs and
improvements from a figure obtained by combining the resale price with the insurance pro-
ceeds. Id. The court's willingness to take into consideration post foreclosure expenses in-
curred by the creditor seems somewhat inconsistent with its refusal to consider such evi-
dence in Wheeler and Childress-Ross. Palmer, however, was not a confirmation case.

Judge Beasley concurred specially in Palmer, thereby undermining the precedential
weight of the decision. See Gielow v. Strickland, 185 Ga. App. 85, 363 S.E.2d 278 (1987);
Haynes v. Hoffman, 164 Ga. App. 236, 296 S.E.2d 216 (1982). The reasoning of Judge Beas-
ley's concurring opinion is a bit difficult to follow. She notes that the insurance effectively
provided additional collateral for the creditor and then states: "By the plaintiffs' own hand,
they agreed that the lender's right to the insurance proceeds would remain after foreclosure,
at least in the amount of the debt existing before foreclosure. That amount being $46,022.46,
and the insurance proceeds being $24,031.07, plaintiffs' claim fails as a matter of law." 189
Ga. App. at 649, 377 S.E.2d at 8 (Beasley, J., concurring specially) (emphasis in original). Is
Judge Beasley opining that the creditor legally is entitled to two satisfactions of the debt,
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C. Damages Recoverable Upon Default of Lessee of Personalty

Unlike the unfortunate decision in Childress-Ross, the survey period
produced a positive development in the law governing the rights of lessors
and lessees of personal property. Prior to the court's decision in Adams v.
D & D Leasing Co.,s° authority existed in Georgia for the position that a
lessee of personal property, upon default, could be held liable for the ac-
celerated balance of lease payments due, although the lessor had regained
possession of the leased property." Pursuant to the en banc court of ap-
peals decision in Adams, it now appears to be the law in Georgia that the
stream of future lease payments must be reduced to present value and
"any saving which may accrue from the breach" must be deducted from
that figure.6 Such language suggests that the lessor who regains posses-
sion following default and termination of the lease agreement must credit
the lessee for the value of the lessor's early possession.

II. MISCELLANEOUS

A. Corporate Officer's Suit for Wrongful Dishonor of Corporate Check

In Thrash v. Georgia State Bank," the bank froze a corporate checking
account, causing the bank to dishonor corporate checks written by the
corporation's president, Thrash. Thrash was subsequently arrested for
passing bad checks and brought suit against the bank for damages be-
cause of its wrongful dishonor." The trial court granted the bank's mo-
tion for summary judgment, and the court of appeals affirmed, concluding
that U.C.C. section 4-402"' gave Thrash no rights because the corpora-
tion, not Thrash, was the customer.66

In an affidavit submitted in response to the bank's motion for summary
judgment, Thrash contended that he was the president of the corpora-
tion, that he made all decisions regarding the operation of the corpora-
tion, and that "[i]ndeed, [he] was the corporation."'67 Nevertheless, these
facts were not sufficient to persuade the court that Thrash was the bank's

the first through foreclosure of the damaged property and the second through collection of
the insurance?

60. 191 Ga. App. 121, 381 S.E.2d 94 (1989).
61. Military Armament Corp. v. ITT Terry Phone Corp., 134 Ga. App. 694, 215 S.E.2d

724 (1975); Ford Motor Credit Co. v. Dowdy, 159 Ga. App. 666, 284 S.E.2d 679 (1981).
62. 191 Ga. App. at 124, 381 S.E.2d at 97 (citing Bennett v. Associates Food Stores, Inc.,

118 Ga. App. 711, 165 S.E.2d 581 (1968)).
63. 189 Ga. App. 21, 375 S.E.2d 112 (1988).
64. Id. at 22, 375 S.E.2d at 113.
65. O.C.G.A. § 11-4-402 (1982).
66. 189 Ga. App. at 24, 375 S.E.2d at 114.
67. Id. at 22, 375 S.E.2d at 113..
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customer within the meaning of section 4-402.8 In reaching this conclu-
sion, the court distinguished a California case"' in which the dishonored
check had been executed by one of the principal shareholders of a closely
held and undercapitalized corporation who had personally guaranteed the
corporation's debt to the bank and solely controlled the corporation's fi-
nancial affairs. According to the court of appeals, the individual executing
the check and the corporation were essentially "one and the same" in the
California case,70 a circumstance known to the California bank. In con-
trast, although Thrash did guarantee the debt of the corporation, he held
a minority interest. Other shareholders guaranteed the corporate debt
and other shareholders paid that debt. Not surprisingly, the bank averred
that it did not consider Thrash to be its depositor, but rather that it con-
sidered the corporation to be its depositor.7

With the decision in Thrash, Georgia joins those states whose courts
find that U.C.C. section 4-402, by negative implication, limits claims for
wrongful dishonor to the "customer." Banks and their counsel certainly
should applaud the decision. Others might wonder what compelling policy
is served by excluding the claims of individuals like Mr. Thrash. Could
not the bank reasonably foresee that its breach of duty might harm Mr.
Thrash?

B. What Is Meant By "Collection Guaranteed"?

Section 3-416 (1) and (2) of Article 3 of the U.C.C. provide as follows:

(1) "Payment Guaranteed" or equivalent words added to a signature
mean that the signer engages that if the instrument is not paid when
due, he will pay it according to its tenor without resort by the holder to
any other party.
(2) "Collection Guaranteed" or equivalent words added to a signature
mean that the signer engages that if the instrument is not paid when due
he will pay it according to its tenor, but only after the holder has reduced
his claim against the maker or acceptor to judgment and execution has
been returned unsatisfied, or after the maker or acceptor has become in-
solvent or it is otherwise apparent that it is useless to proceed against
him.72

68. Id. at 23-24, 375 S.E.2d at 114.
69. Kendall Yacht Corp. v. United Cal. Bank, 50 Cal. App. 3d 949, 123 Cal. Rptr. 848

(4th Dist. 1975).
70. 189 Ga. App. at 23, 375 S.E.2d at 114 (citing Kendall Yacht Corp., 123 Cal. Rptr. at

848).
71. Id. at 22, 375 S.E.2d at 113.
72. O.C.G.A. § 11-3-416(l), (2) (1982).
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The case of Yarbrough v. Magbee Bros. Lumber & Supply Co.73 in-
volved a nonnegotiable note guaranteed by defendants, H. Cole Yar-
brough and Gregory E. Stooler. Each of these defendants executed a
guaranty form, portions of which were quoted in the court's decision. The
form clearly called for a payment guaranty, not a collection guaranty. Un-
fortunately for Magbee Brothers, however, "the words 'collection guaran-
teed' were written by hand above each defendant's signature, 7 4 and when
Magbee brought suit upon the debtor's default, the guarantors, one of
whom was a lawyer, raised as one defense that the agreement was for a
collection guaranty, not a payment guaranty.

The court of appeals rejected this defense with faulty reasoning that
might have been caused by the court's disgruntlement with the lawyer
(guarantor) and the court's desire to avoid further delay and expense to
Magbee Brothers." The court ruled that because the guaranty form was
not a negotiable instrument, Article 3's definition of "collection guaran-
teed" was inapplicable to the case." Of course, that Article 3 is inapplica-
ble does not mean that its definition is inaccurate. Indeed, the drafters of
Article 3 did not pull their definition of "collection guaranteed" from thin
air. The Official Comment to the 1972 revisions of U.C.C. section 3-416
relates, in part, that the adopted definitions state "the commercial under-
standing as to the meaning and effect of words of guaranty added to a
signature."' 7 In the author's experience, the U.C.C. definitions of collec-
tion and payment guarantees are widely accepted in the commercial
world regardless of whether the particular transaction is governed by the
U.C.C.

Having concluded that Article 3 did not govern the construction of the
guarantees at issue, the court in Magbee should then have referred to
section 13-2-2 of the Official Code of Georgia Annotated ("O.C.G.A."), 7s

governing the construction of ordinary contracts. In pertinent part, that
section provides:

(2) Words generally bear their usual and common signification; but tech-
nical words, words of art, or words used in a particular trade or business
will be construed, generally, to be used in reference to this peculiar
meaning. The local usage or understanding of a word may be proved in

73. 189 Ga. App. 299, 375 S.E.2d 471 (1988).
74. Id. at 300, 375 S.E.2d at 472.
75. The recitation of facts in the court's opinion leads this author so to conclude and to

sympathize with the plight of the Magbee Brothers.
76. Had Article 3 of the U.C.C. applied, then pursuant to O.C.G.A. § 11- 3-118(b) (1982),

the handwritten words "collection guaranteed" would have controlled the printed language
in the construction of the contract.

77. U.C.C. § 3-416 official comment, 2 U.L.A. 471 (1977).
78. O.C.G.A. § 13-2-2 (1982).
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order to arrive at the meaning intended by the parties;...
(5) If the construction is doubtful, that which goes most strongly against
the party executing the instrument or undertaking the obligation is gen-
erally to be preferred;...
(7) When a contract is partly printed and partly written, the latter part
is entitled to most consideration; ...

The court then should have reversed the trial court's grant of summary
judgment.

In essence, the court in Magbee held, as a matter of law, that the term
"collection guaranteed" meant nothing more than "guaranteed" unless
the transaction was governed by Article 3. Perhaps, with respect to this
issue, Magbee is one of those cases that the court of appeals should have
ruled upon without discussion, permitting the court to reach the right
result without offering the wrong reasons. In light of the decision in
Magbee, the reader should be wary of the undefined use of the terms
"collection guaranteed" or "payment guaranteed" if the transaction will
not be governed by Article 3.

C. Maker as Accommodating Party Despite Absence of Other Parties

"Collection guaranteed" was not the only Article 3 definition partially
abused by the court of appeals during this survey period. U.C.C. section
3-415(1) defines an accommodation party as "one who signs the instru-
ment in any capacity for the purpose of lending his name to another
party to it."'s In Scott v. Citizens Bank,8 1 the court of appeals concluded
that the maker of a note was an accommodation party, despite the fact
that no other party appeared on the note. 2 In this case, Scott entered
into a scheme with the president of the Bank of Webster to create a "pa-
per trail" designed to mislead bank examiners concerning the solvency of
the bank.3 Proceeds of a fictitious loan to Scott were used to fund the
purchase of property securing one of the bank's nonperforming real estate
loans. In effect, the transaction resulted in a substitution on the bank's
books of a current loan to Scott in exchange for the nonperforming real
estate loan. Scott never received consideration and he raised this as a
defense when Citizens Bank brought suit to collect on the note. "

79. Id.
80. Id. § 11-3-415(1) (emphasis added).
81. 188 Ga. App. 618, 373 S.E.2d 633 (1988).
82. Id. at 619-20, 373 S.E.2d at 635.
83. Id. at 618, 373 S.E.2d at 634.
84. Citizens Bank evidently did not enjoy the rights of a holder in due course, one of

which is freedom from garden variety defenses to collection, like the failure of consideration
defense. See O.C.G.A. § 11-3-305(2) (1982); Ashburn Bank v. Childress, 120 Ga. App. 632,
632, 171 S.E.2d 768, 769 (1969); Massey-Ferguson Credit Corp. v. Wiley, 655 F. Supp. 655,
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In a six to three en banc decision, a majority of the court of appeals
apparently concluded that Scott could not raise the defense of lack of
consideration because the bank's president was an accommodated party
who received consideration in exchange for Scott's accommodation." The
dissent criticized the majority's reasoning that Scott was an accommodat-
ing party,"s a criticism that seems well founded in light of the language of
U.C.C. section 3-415 highlighted above. The dissent would have rejected
Scott's lack of consideration defense by noting that "benefit bargained for
by the promisor may actually flow to another party."1 The dissent, how-
ever, would have relieved Scott from liability on the ground that his
agreement was unenforceable because it was illegal and against public
policy."1

The contrary result reached by the majority is certainly understanda-
ble. Courts are loath to shelter parties to fraud from the adverse conse-
quences of their fraud. Nevertheless, it is somewhat regrettable that the
court based its decision in part upon a finding that Scott was an accom-
modating party. Makers frequently wish to assert that status as a defense
to actions on their notes." Is Scott authority for the position that accom-
modating status may be proven only in support of the holder's case, and
not in defense? Prior to Scott, absent another party to the instrument, a
maker could not rely upon U.C.C. section 3-415(3)10 to introduce parol
evidence to prove accommodating status.0 1

658 (M.D. Ga. 1987).
85. 188 Ga. App. at 619-20, 373 S.E.2d at 635.
86. Id. at 622, 373 S.E.2d at 637 (Deen, P.J., dissenting).
87. Id., 373 S.E.2d at 636 (citing O.C.G.A. § 13-3-42(d) (1982); Bowman v. McDonough

Realty Co., 143 Ga. App. 128, 237 S.E.2d 647 (1977)).
88. Id., 373 S.E.2d at 636-37.
89. O.C.G.A. § 11-3-606 (1982) provides, in part, that:

(1) The holder discharges any party to the instrument to the extent that without
such party's consent the holder:

(a) Without express reservation of rights releases or agrees not to sue any
person against whom the party has to the knowledge of the holder a right of
recourse or agrees to. suspend the right to enforce against such person the
instrument or collateral or otherwise discharges such person ... or
(b) Unjustifiably impairs any collateral for the instrument given by or on
behalf of the party or any person against whom he has a right of recourse.

90. U.C.C. § 3-415, 2 U.L.A. 448 (1977). O.C.G.A. § 11-3-415(3) (1982) provides: "As
against a holder in due course and without notice of the accommodation oral proof of the
accommodation is not admissible to give the accommodation party the benefit of discharges
dependent on his character as such. In other cases the accommodation character may be
shown by oral proof."

91. This is certainly the negative implication of O.C.G.A. § 11-3-415(3) (1982) concern-
ing the admissibility of parol evidence to prove accommodating status or to vary the obliga-
tion or a maker. See Bank South v. Jones, 185 Ga. App. 125, 364 S.E.2d 281 (1987); Murphy
v. First Nat'l Bank, 182 Ga. App. 788, 357 S.E.2d 266 (1987).
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D. Must Language Limiting The Buyer's Remedies Be Conspicuous?

The survey period decision of the court of appeals in Apex Supply Co.
v. Benbow Industries, Inc." involved the sale of piping used in the con-
struction of a greenhouse. A jury concluded that the piping was defective
and that the seller had breached warranties. The seller's sales invoices,
however, included nonconspicuous language limiting the purchaser's rem-
edies by precluding the recovery of incidental and consequential damages.
The buyer sought to surmount this apparent obstacle to recovery by con-
tending that Article 2 requires limitations of remedies under U.C.C. sec-
tion 2-71993 to be as conspicuous as disclaimers of warranties.

U.C.C. section 2-316(3)(a) requires that a disclaimer of warranties be
conspicuous to be effective." Although the economic consequence of an
effective limitation of remedies can be as significant as a limitation on
warranties and although the two limitations are comparable, the court in
Apex Supply concluded that a limitation of remedies need not be shown
by conspicuous language." This case evidently involved sophisticated
parties and a commercial, as opposed to consumer, sale and might be dis-
tinguished in a consumer setting.

The court's statement could also be characterized as dicta since the
limitation of remedies language appeared in a paragraph of capital letters
on the front of the invoice and was followed by a paragraph in capital
letters concerning disclaimers of warranties. The court concluded that the
limitation of remedies language need not be conspicuous, although it was,
and that the disclaimer of warranty language was conspicuous despite the
fact that it was adjacent to similar type, the same type used for the limi-
tation of warranties. 9' The court also found it legally insignificant that
the disclaimer of warranty language did not appear in a different color
type. 

7

By requiring disclaimers of express and implied warranties to be shown
by conspicuous language, does the U.C.C. create a false sense of security
for the buyer? Does a statutory scheme requiring conspicuous language
highlighting some dangers, but not others of equal or greater significance,
encourage prospective purchasers to merely scan agreements for conspic-
uous language and to ignore the possibly dangerous small print?

92. 189 Ga. App. 598, 376 S.E.2d 694 (1988).
93. O.C.G.A. § 11-2-719 (1982).

94. Id. § 11-2-316(3)(a).

95. 189 Ga. App. at 601, 376 S.E.2d at 697.
96. Id. at 602, 376 S.E.2d at 698.

97. Id., 376 S.E.2d at 697.
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E. Is Georgia's Statute of Frauds a License to Lie?

In Casgar v. Citizens & Southern National Bank,98 Casgar alleged that
the bank had fraudulently induced his guaranty by:

misrepresenting the value of the development property, the quality of
construction which had thus far been completed, the amount of money
which would be required to complete the project, its willingness to renew
and extend the existing indebtedness, 'and ensure successful completion
of the project,' and its right, under the terms of its existing security
deeds, to approve the transfer of ownership from [the guarantor's debtor
to an entity related to the guarantor]."

Consequently, Casgar contended that he should be relieved from liability
on the guaranty.

The court of appeals disagreed, concluding that Casgar's reliance upon
these alleged assertions could not be reasonable as a matter of law.100 The
court ruled that Casgar, without showing a confidential relationship,
could not prove reasonable reliance upon the bank's statements concern-
ing the "financial viability of the project."10 1 The court then quoted Beas-
ley v. Ponder:10 2

Although fraud can be predicated on a misrepresentation as to a future
event where the defendant knows the future event will not take place,
fraud cannot be predicated on a promise which is unenforceable at the
time it is made. A promise to make a loan with no specification of the
interest rate or maturity date is not enforceable and will not support an
action for fraud.10 3

Effective July 1, 1988, Georgia's Statute of Frauds'I was amended to
provide that any "commitment to lend money" is unenforceable without
a writing.' 0 5 If the statements in Casgar and Beasley that fraud cannot be
founded upon an unenforceable promise are correct, this new law pro-
vides substantial insulation for lenders against assertions of fraud and
misrepresentation concerning loan commitments. Indeed, does the lender
now have a virtual license to lie, since the doctrine of promissory estoppel

98. 188 Ga. App. 234, 372 S.E.2d 815 (1988).
99. Id. at 235, 372 S.E.2d at 817.

100. Id. at 235-36, 372 S.E.2d at 817.
101. Id. at 235, 372 S.E.2d at 817.
102. 143 Ga. App. 810, 240 S.E.2d 111 (1977).
103. 188 Ga. App. at 236, 372 S.E.2d at 817 (quoting Beasley, 143 Ga. App. at 810, 240

S.E.2d at 111).
104. O.C.G.A. § 13-5-30 (Supp. 1989).
105. 1988 Ga. Laws 403, § I (codified as amended at O.C.G.A. § 13-5-30 (Supp. 1989)).
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evidently has not been recognized by Georgia courts as an exception to
the Statute of Frauds?106

F. Drawee's Duty to Disclose Reason for Dishonor

Effective July 1, 1989, O.C.G.A. § 11-3-508(3) was amended to add the
following sentence: "Upon request of any party to the instrument, the
drawee shall provide a statement to the requesting party giving the spe-
cific reason for dishonor, and the drawee shall have no additional liability
to the drawer as a result of such statement. 10 7

G. New Rights for Certain Sellers Holding Bad Checks

The above quoted amendment to U.C.C. section 3-508(3) may have
been orchestrated in furtherance of new rights granted to sellers who re-
ceive bad checks. Effective July 1, 1989, O.C.G.A. § 44-14-516 was
amended to provide that:

The payee of any bad check written in full or partial payment for mer-
chandise or for services rendered on merchandise, delivered at the time
of the acceptance of the check, shall have a lien for the face amount of
the check on the merchandise so delivered. Such liens shall occupy the
same position as mechanics' liens and shall be perfected in the same
manner as mechanics' liens."0'

The new law narrowly defines the term "bad check. '" ' The definition
does not include checks subject to a stop payment order, an important

106. Note, Promissory Estoppel and the Georgia Statute of Frauds, 15 GA. L. REv. 204
(1980).

107. 1989 Ga. Laws 807, § 1 (codified as amended at O.C.G.A. § 11-3-508(3) (Supp.
1989)).

108. 1989 Ga. Laws 805, § 1 (codified as amended at O.C.G.A. § 44-14-516(b) (Supp.
1989)).

109. O.C.G.A. § 44-14-516(a) (Supp. 1989) provides:
For the purposes of this Code section, the term "bad check" means a check drawn
for payment of money on any bank or other depository in exchange for merchan-
dise or for services rendered on merchandise when:

(1) The drawer had no account with the drawee at the time the check was
drawn;
(2) Payment was refused by the drawee for lack of funds in the account of
the drawer upon presentation within 30 days after delivery and the drawer
or someone for him shall not have paid the payee the amount due thereon
within ten days after receiving written notice mailed by certified or regis-
tered mail that payment was refused upon such instrument; or
(3) Notice mailed by certified or registered mail is provided in paragraph
(2) of this subsection is returned undelivered to the sender when such no-
tice was mailed within a reasonable time of dishonor to the address printed
on the check or given by the drawer at the time of issuance of the check.
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distinction given that the holder of a bad check is now entitled to an
immediate writ of possession. 11

Combining these three statutory developments, the seller of consumer
goods who accepts a check that is subsequently dishonored now may in-
sist that the drawee explain the reasons for its dishonor and, if the instru-
ment can be classified as a "bad check" within the meaning of section 44-
14-516, the seller can obtain an immediate writ of possession. Lawyers
representing sellers should be wary of the possible due process problems
presented by this new procedure.

H. Bigger Isn't Always Better

Interpreting Georgia law in a diversity action in Alimenta (U.S.A.) v.
Cargill, Inc., the Eleventh Circuit ruled that evidence of Cargill's size
was irrelevant and affirmed the trial court's grant of a motion in
limine.112 Alimenta sued Cargill for breach of a contract, to supply pea-
nuts. In defense, Cargill contended that a severe drought had dramati-
cally lessened peanut production and that it should be excused under the
U.C.C. doctrine of impracticability.118 The court adopted a so-called "ob-
jective standard" under which the "focus of the impracticability analysis
is upon the nature of the agreement and the expectations of the parties,
not to the size and financial ability of the parties."'1'

Doesn't bigger always leave the other party expecting better concerning
the risk of default? Clearly Alimenta would so assert.

110. Id. § 44-14-261. Prior to this amendment, immediate writs of possession were not
available in consumer cases. To obtain the writ, the creditor must aver "specific facts suffi-
cient to show that it is within the power of the defendant to conceal, waste, encumber,
convert, convey, or remove [the collateral] from the jurisdiction of the court ... ." Id. § 44-
14-262 (1982).

111. 861 F.2d 650 (11th Cir. 1988).
112. Id. at 655.
113. Id. at 652 (citing O.C.G.A. § 11-2-615 (1982)).
114. Id. (emphasis added).

[Vol. 41


