NOTE

Webster v. Reproductive Health
Services: What Remains of the Right to
Choose?
I.

INTRODUCTION

"Today, Roe v. Wade ... and the fundamental constitutional right of
women to decide whether to terminate a pregnancy, survive but are not
secure."' With this statement, in Webster v. Reproductive Health Services,2 Justice Blackmun summed up the state of a woman's fundamental
right to choose whether to have an abortion. Webster is the latest Supreme Court decision on the abortion issue and is by far the most controversial opinion in this area since Roe.8
In Webster, the Court addressed five sections of Missouri's abortion
statute.' The first section was the preamble, which defined life as beginning at conception.5 A majority of the Court upheld it as a permissible
declaration of the state's value judgment, not a regulation of "abortion or
any other aspect of appellees' medical practice." The next two sections
prohibited abortions in public facilities or by public employees, except
when necessary to save the mother's life.7 A majority of the Court upheld
them as well. The provision which prohibited encouraging abortion or
counseling about abortion by any public employee, with any public funds,
1. Webster v. Reproductive Health Servs., 109 S. Ct. 3040, 3067 (1989) (Blackmun, J.,
concurring and dissenting in part).
2. Id.
3. Roe v. Wade, 410 U.S. 113 (1973).
4.

Mo. REV. STAT. §§ 1.205, 188.029, 188.205, 188.210, 188.215 (1986).

5. Id. § 1.205.
6. 109 S. Ct. at 3053.
7. Mo. REV. STAT. §§ 188.210, 188.215 (1986).
8. 109 S. Ct. at 3053.
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or in a public facility' was held to be moot by a unanimous Court.10 The
final provision required that a woman have a viability test before she
could have an abortion in the event that her physician believed that she
was twenty weeks or more pregnant." This provision was found by a plurality of the Court to be an allowable protection of the state's interest in 'a
viable fetus.

12

This Note first presents the background of the right to privacy, including the right to choose whether to terminate a pregnancy. Next the specific background of the Supreme Court cases since the enunciation of the
right to choose as announced in Roe is analyzed. The decision in Webster
is then summarized in the third section, including the plurality opinion
and all concurring and dissenting opinions. Finally, there is an analysis of
the decision in light of the Court's past decisions on the abortion issue.
I.

THE ORIGIN OF THE RIGHT TO CHOOSE

"The association of people is not mentioned in the Constitution nor in
the Bill of Rights

. .

.[y]et the First Amendment has been construed to

include [this] right."1 3 The Court wrote these words in its majority opinion in Griswold, using them as the basis for finding that, even though the
text of the Constitution was silent on the issue, "the First Amendment
has a penumbra where privacy is protected from governmental intrusion. "14 The Court went on to define the right to privacy as encompassing
a right to marital privacy, which included the right to choose to use contraceptives,"' and struck down two laws which prevented distribution or
use of contraceptives." In Eisenstadt v. Baird,17 the Court interpreted
this right to apply to unmarried persons as well. The challenged law in
Eisenstadt made it illegal to furnish contraceptives to unmarried people.
The Court invalidated this law because, by treating married and unmar9. Mo. REv.

STAT.

§ 188.205. The statute defines "public employee" as "any person em-

ployed by this state or any agency or political subdivision thereof"; "public facility" is defined as "any public institution, public facility, public equipment, or any physical asset
owned, leased, or controlled by this state or any agency or political subdivisions thereof";
and "public funds" are defined as "any funds received or controlled by this state or any

agency or political subdivision thereof, including, but not limited to, funds derived from
federal, state or local taxes, gifts or grants from any source, public or private, federal grants
or payments, or intergovernmental transfers." Id. § 188.200.
10. 109 S.Ct. at 3054.
11. Mo. REv. STAT. § 188.029.
12. 109 S. Ct. at 3058.
13. Griswold v. Connecticut, 381 U.S. 479, 482 (1965).
14. Id. at 483.
15. Id. at 485.
16. Id. at 486.
17. 405 U.S. 438 (1972).
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ried persons differently, it violated the Equal Protection Clause of the
Fourteenth Amendment.1 s The Court held that "[i]f the right to privacy
means anything, it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child."
In 1972 the Court in Eisenstadt had already stated, in dicta, that the
right to privacy included the right to decide whether to have a child. For
this reason it should have come as no surprise when, in 1973, the Court
took the right to privacy one step further in Roe v. Wade.'0 Roe was the
first case in which the Court declared that a woman had a fundamental
right to choose to terminate a pregnancy. The Court wrote:
This right of privacy, whether it be founded in the Fourteenth Amendment's concept of personal liberty and restrictions upon state action, as
we feel it is, or .

.

. in the Ninth Amendment's reservation of rights to

the people, is broad enough to encompass a woman's decision whether or
not to terminate her pregnancy.'"
The Court also stated in Roe that "this right is not unqualified and
must be considered against important state interests in regulation."' 2
Thus, fundamental rights are not absolute; they are limited by the consideration of the state's interest. The Court found the important and legitimate state interests in this right were the preservation and protection
of the health of the mother and the protection of the "potentiality of
human life."'23 These interests were not held to be compelling at all stages
of the development of the fetus. The Court developed a theory, based on
contributions from various sources, particularly medical definitions of fetal development, that balanced the competing interests of the woman and
the state at each stage of the pregnancy." The Court's "trimester approach" held that:
(a) For the stage prior to approximately the end of the first trimester,
the abortion decision and its effectuation must be left to the medical
judgment of the pregnant woman's attending physician.
(b) For the stage subsequent to approximately the end of the first trimester, the State, in promoting its interest in the health of the mother,
18. Id. at 443.
19. Id. at 453 (emphasis in original).
20. 410 U.S. at 113.
21. Id. at 153.
22. Id. at 154.
23. Id.
24. The majority opinion devoted entire sections of the opinion to the views on abortion
of the American Medical Association, the American Public Health Association, and the
American Bar Association. Id. at 141-44, 162.
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may, if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health.
(c) For the stage subsequent to viability, the State in promoting its interest in the potentiality of human life may, if it chooses, regulate, and even
proscribe, abortion except where it is necessary, in appropriate medical
judgment, for the preservation of the life or health of the mother.?
The right of the woman to make the choice is absolute in the first trimester. ' The right of the woman is balanced with the state's interests in the
second trimester, and the state's interests are absolute (except for therapeutic abortions) in the third trimester.2 7 The Court spent the next years
defining and redefining the boundaries of this approach.
III. THE PosT-Roe YEARS
At the same time that the Court decided Roe it decided Doe v. Bolton. ' The Court defined its holding in Roe to mean that not only were
laws criminalizing abortion unconstitutional, but that the right recognized
in Roe prohibits any unwarranted government regulation or interference
with abortion services and a woman's decision to have an abortion." This
still left open the question of what constituted unwarranted government
regulation or interference.
The Court's holdings in Roe and Bolton were challenged in 1976 in the
case of Planned Parenthoodv. Danforth.'0 The Court upheld sections ten
and eleven of the Missouri statute, which required a physician to fill out
forms and required the records be kept for seven years, and section three,
which required a written informed consent form be signed by a woman
seeking a first trimester abortion."1 The Court struck down the requirement of written consent of the spouse or written consent of a parent of an
unmarried woman under eighteen years of age.3 ' The Court also struck
down the sections of the statute which provided that the saline amni25. Id. at 159.
26. Id. at 164-65.
27. Id.

28. 410 U.S. 179 (1973). This was a Georgia case proscribing abortion unless it was necessary to save the life of the mother, the fetus was likely to be born with serious defects, or
the pregnancy was the result of rape. GA. CalM. CODE § 26-1202(a) (1933). GA. CraM. CODE §
26-1202(b) set forth the three procedural requirements for an abortion. The Court held that
both laws violated the fourteenth amendment. 410 U.S. at 192-200.
29. 410 U.S. at 192-200.
30. 428 U.S. 52 (1976). The challenged sections of the statute were Mo. REv. STAT. §§
2(2), 3(2), 3(3), 3(4), 6(1), 7, 9, 10, and 11.

31. 428 U.S. at 80. The Court did require that the record keeping be "reasonably directed to the preservation of maternal health and properly respect a patient's confidentiality
and privacy." Id.
32. Id. at 65-75.
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ocentesis procedure could not be used after the first trimester because the
prohibition was not reasonably related to protecting the health of the
mother.83 Criminal penalties for the physician when he fails "to take such
measures to encourage or to sustain the life of3 the child, and the death of
the child results . . ." were also held invalid. '
Sendak v. Arnold3 6 was a case in which all abortions were required by
statute to be performed in a hospital or a licensed health facility. The
Court summarily sustained a lower court finding that the statute was unconstitutional because there had been no showing that facilities that were
not included were not as safe as the ones mentioned in the statute.8 6
Based on the holdings in Danforth and Sendak, the Court seemed eager to protect the newly defined right and to ensure that no burdens were
imposed that would inhibit a woman from being able to assert her right
to terminate her pregnancy. There remained an open question, however,
on public funding.
The Court began its review of whether the right to choose to terminate
a pregnancy included the right to public funds in two cases in 1977. Beal
v. Doe3 7 and Maher v. Roe3" both concerned Medicaid statutes denying
assistance for abortions that are not deemed medically necessary. The
statutes were upheld in Maher because they were not found to intrude on
a fundamental right, since they did not "place" an obstacle in the way of
the right to choose. 9 Thus, the Court stayed at low scrutiny. The Court's
analysis at this level found that the statutes were reasonably related to
the furthering of the state's "unquestionably . . . 'strong and legitimate

interest in encouraging normal childbirth.' ",40 These cases seem to stand
for the proposition that the state may not impose obstacles on a woman's
exercise of her right to choose abortion, but the state may, if it so
chooses, refuse to remove obstacles that it did not create, such as the
33. Id. at 75-79. This section was said to have been created by the state to protect the
mother's health. In fact, this is the method used in 70% of all abortions performed in the
United States after the first trimester. Id. at 76.
34. Id. at 82 (emphasis added).
35. 429 U.S. 968 (1976).
36. Id. at 968.
37. 432 U.S. 438 (1977). This case challenged a Pennsylvania regulation limiting financial assistance for abortions to those which a physician certified as medically necessary. The

statute was enacted pursuant to Title XIX of the Social Security Act, which established the
Medicaid program. The Court held that Title XIX did not require the funding of nontherapeutic abortions.
38. 432 U.S. 464 (1977). The Court held that the challenged statute, in providing Medi-

caid funding for childbirth but not for nontherapeutic abortions, did not violate the Equal
Protection Clause. Id. at 474.
39. Id. at 478.
40. Id.(quoting Beal, 432 U.S. at 446).
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woman's indigency. This position was reaffirmed in two 1980 cases. 41 The
Court in Poelker v. Doe"2 broadened the holdings in Beal and Maher
somewhat. A city policy of not allowing abortions in public hospitals was
held to be constitutional." While it is clear from Roe that there is a fundamental right to choose, it is equally clear from these cases that there is
not a fundamental right to be able to obtain an abortion.
Another question that remained open at this point was to what extent
states could regulate the right. In a step toward clarifying this issue, the
Court held in City of Akron v. Akron Center for Reproductive Health,
Inc." that even after the first trimester, when the state's interest becomes
compelling, the regulation must be reasonably designed to further the
state's interest. The regulation in question required hospitalization for
abortions performed after the first trimester. Accepted medical practice
did not necessitate hospitalization until after approximately the fourteenth week. The Court felt that a state may not depart from standard
medical practice in adopting regulations. "Rather, the State is obligated
to make a reasonable effort to' limit the effect of its regulations to the
period in the trimester during which its health interest will be furthered."" The Court also held that while it is constitutional for a statute
to require a woman to sign a consent form, demonstrating that she understands what she is doing, it is not constitutional for a state to specify
exactly what must be told to every woman.4" The Court stated further
that "it is fair to say that much of the information required is not to
inform the woman's consent but rather to persuade her to withhold it
altogether.'4 This case reaffirmed the statement in Roe that a state cannot adopt a theory of when life begins in order to justify its regulation of
abortions.' The trimester framework in Roe took quite a beating, however, with Justice O'Connor, joined by Justices White and Rehnquist,
raising the shadow of the death of the framework.' 9 Justice O'Connor
41. Harris v. McRae, 448 U.S. 297 (1980) and Williams v. Zbaraz, 448 U.S. 358 (1980).
Both of these cases were brought as a result of the Hyde Amendment's limitation on reim-

bursement of state expenditures for abortions. The cases held that a state participating in
the Medicaid program is not obligated to fund medically necessary abortions for which fed-

eral reimbursement is unavailable.
42. 432 U.S. 519 (1977).
43. Id. at 521.
44. 462 U.S. 416 (1983).
45. Id. at 434.
46. Id. at 444.
47. Id.
48. 410 U.S. at 159-62.
49. 462 U.S. at 455-59. For further discussion see Duncan, Justice O'Connor, the Constitution, and the Trimester Approach to Abortion: A Liberty on a Collision Course With

Itself, 29 CATH. LAW. 275 (1984); Fox, The 1983 Abortion Decisions: Clarification of the
Permissible Limits of Abortion Regulation, 18 U. RICH. L. REV. 137 (1983); and Young, Six
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stated that the Roe framework should be abandoned"0 and that regulation
of the right to abortion should not be subjected to strict scrutiny!"'
The next major abortion case that the Court ruled on was Thornburgh
v. American College of Obstetricians & Gynecologists.2 This case concerned challenges to statutes that were much like the ones the Court had
previously struck down as unconstitutional. The first regulation was an
informed consent requirement very similar to the one in Akron which required, among other things, that the woman be informed of the particular
medical risks of the abortion procedure, the physical and psychological
effects, and a description of the fetus at two-week increments.63 This was
struck down as being an attempt by the state to impose its beliefs upon
the woman and discourage her from having the abortion before she made
her choice. 4
The next regulation required that the physician who performs an abortion after the first trimester report the basis for the determination that
the fetus was not viable."' Because of the type of information and detailed description that was required, the Court held that "[i]dentification
is the obvious purpose of these extreme reporting requirements ....
Pennsylvania's reporting requirements raise the specter of public exposure and harassment of women who choose to exercise their personal, intensely private, right, with their physician, to end a pregnancy."5 "
The last regulation to be held unconstitutional in this case was a requirement of preservation of a viable fetus during abortion unless it
"would present a significantly greater medical risk to the life or health of
the pregnant woman." 5' 7 The Court found that the only plausible interpretation of this regulation would require the mother to bear at least
some increased degree of risk in order for the doctor to try and save the
aborted, but viable, fetus, and held the regulation invalid on the basis
that the state was precluded from requiring the mother to be exposed to
any increased risk.56
Justices Stand Firm on Abortion Decision, 69 A.B.A.J. 1290 (1983).
50. 462 U.S. at 454.
51. Id. at 464. Justice O'Connor felt that strict scrutiny was only necessary when a state
regulation created an undue burden on the abortion decision, and an undue burden would
only be found in situations in which state interference substantially infringed upon the woman's right by placing severe limitations on it. Id.
52. 476 U.S. 747 (1986).
53. Id. at 760.
54. Id. at 760-65.
55. Id. at 765.
56. Id. at 767.
57. Id. at 768.
58. Id. at 769. For further discussion of this case, see Note, Thornburgh v. American
College of Obstetriciansand Gynecologists: Return to Roe? 10 HARY. J.L. & PuB. POL'Y 711
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These cases all reflect a willingness by the Court to protect the right to
choose to terminate a pregnancy and to uphold their ruling in Roe. The
right to be able to obtain an abortion, however, does not seem as well
protected. Perhaps this, in conjunction with the statements of some of
the Justices, should have been a foreshadowing of the Court's opinion in
Webster.
IV. THE Webster DEcISION

A.

Statement of the Case

The Missouri regulations addressed in Webster were challenged by
state-employed health care professionals and facilities offering abortion
counseling and private nonprofit corporations providing abortion services." The district court held seven parts of the statute unconstitutional
and enjoined enforcement of them.60 The court of appeals affirmed on
several grounds.' The court held that the preamble was "an impermissible state adoption of a theory of when life begins to justify its abortion
regulations." 2 The court of appeals agreed with the district court's conclusion that "the ban on using public funds, facilities, or employees to
'encourage or counsel' a woman to have an abortion is void for vagueness
and violative of the right to privacy. " The court also agreed that "the
ban on using public funds, employees, and facilities to encourage or counsel a woman to have an abortion is an unacceptable infringement of the
woman's fourteenth amendment right to choose an abortion after receiving the medical information necessary to exercise the right knowingly and
intelligently."' 64 The Supreme Court addressed five provisions of the
statute.
B. The Plurality
Chief Justice Rehnquist wrote the plurality opinion" and examined
each of the challenged sections of the statute. The first part to be objected to was the preamble." A majority of the Court joined Justice
(1987).
59.
60.
61.
62.

109 S. Ct. at 3047-48.
Reproductive Health Serve. v. Webster, 662 F. Supp. 407 (W.D. Mo. 1987).
Reproductive Health Servs. v. Webster, 851 F.2d 1071, 1073 (8th Cir. 1988).
Id. at 1076.

63. Id. at 1077.
64. Id. at 1079.
65. Chief Justice Rehnquist delivered the plurality opinion in which Justices White and
Kennedy joined. 109 S. Ct. at 3046.
66. The preamble (section 1.205J provides that:
1. The general assembly of this state finds that:
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Rehnquist in declining to rule on the constitutionality of this section."
The court of appeals found this section of the statute to be unconstitutional because it appeared to be directly contradictory to the Court's ruling in Akron that "a State may not adopt one theory of when life begins
to justify its regulation of abortions." e Justice Rehnquist stated that the

court of appeals had misconstrued the meaning of the dicta in Akron and
that as long as a state did not justify regulations of abortion that would
not otherwise be valid under Roe the state may adopt any theory of when

life begins." The Missouri preamble was found not to be a regulation of
abortion, and therefore could be, and was, interpreted as a permissible
statement of the state's value judgment favoring childbirth.70 The Court
held that the state's use of the language of the preamble to interpret

other statutes would be valid to the extent allowed by the Missouri
courts.7 1 The majority felt that the time would come for federal courts to
interpret the meaning of the preamble if it was ever used to restrict the
right to abortion.
The plurality next addressed the sections dealing with public funding
of abortions. Secti6ns 188.210 and 188.215 provided that:
It shall be unlawful for any public employee within the scope of his employment to perform or assist an abortion, not necessary to save the life
of the mother. It shall be unlawful for a doctor, nurse or other health
(1) The life of each human being begins at conception;
(2) Unborn children have protectable interests in life, health, and wellbeing;
(3) The natural parents of unborn children have protectable interests in
the life, health, and well-being of their unborn child.
2. Effective January 1, 1988, the laws of this state shall be interpreted and construed to acknowledge on behalf of the unborn child at every stage of development, all the rights, privileges, and immunities available to other persons, citizens,
and residents of this state, subject only to the Constitution of the United States,
and decisional interpretations thereof by the United States Supreme Court and
specific provisions to the contrary in the statutes and constitution of this state.
3. As used in this section, the term 'unborn children' or 'unborn child' shall include all unborn child or children or the offspring of human beings from the moment of conception until birth at every stage of biological development.
4. Nothing in this section shall be interpreted as creating a cause of action against
a woman for indirectly harming her unborn child by failing to properly care for
herself or by failing to follow any particular program of prenatal care.

Mo.

Rav.

STAT. §

1.205 (1986).

67. 109 S.Ct. at 3050. White, O'Connor, Scalia, and Kennedy, J.J., joined Rehnquist
with respect to the preamble. Id. at 3046.
68. 851 F.2d at 1075 (quoting Akron, 462 U.S. at 444).
69. 109 S.Ct. at 3050 (emphasis added).
70. Id.
71. Id.
72. Id.
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care personnel, a social worker, a counselor or person of similar occupation who is a public employee within the scope of his public employment
to encourage or counsel a woman to have an abortion not necessary to
save her life. 3
It shall be unlawful for any public facility to be used for the purpose of
performing or assisting an abortion not necessary to save the life of the
mother or for the purpose of encouraging or counseling a woman to have
an abortion not necessary to save her life.74
The plurality addressed these sections one provision at a time. It first
considered the prohibition of the use of public facilities.75 The court of
appeals had found this prohibition to be contrary to the Supreme Court's
holdings in Williams, Harris,Poelker, and Maher, in which the court had
found that states and cities were not required to provide funding for
abortions.7 The court of appeals perceived the distinction between not
requiring funding and not allowing the performance of abortions in certain institutions to be crucial.7 The court of appeals held that the Missouri statute "bars women seeking to obtain and pay for abortions access
to public facilities when the evidence demonstrates that no public funds
are expended by allowing the abortions. 7 8 The court of appeals stated
that this could prevent a woman from having her own doctor perform the
abortion and could increase the cost and delay the timing of the abortion
as well. 7 9 The plurality disagreed.80 They held the reasoning in Maher
and McRae to be applicable to the issues of public facilities and public
employees in the same way that they applied to public funding.8' The
Court found that the statute "leaves a pregnant woman with the same
choices as if the State had chosen not to operate any public hospitals at
all. . . .The challenged provisions only restrict a woman's ability to obtain an abortion to the extent that she chooses a physician affiliated with
a public hospital."" The Court relied heavily on its decision in Maher to
support the idea that in furthering the state's value judgment of childbirth over abortion a state could allocate public resources to one and not
83
to the other.

73,

Mo. REV.

STAT, §

188.210.

74, Id. § 188.215.
75. For a definition of "public facilities" see supra note 12 and accompanying text.
76, 851 F,2d at 1081.
77.

Id.

78, Id. at 1082 (emphasis in original).
79. Id. at 1081.
80. 109 S. Ct. at 3052.

81, Id.
82, Id.
83. Id. The Court relied on the statement in Maher that a state may "make a value
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The Court next dealt with the prohibition of publicly funded abortion
counseling.8 ' A unanimous Court decided to accept the state's claim that
it did not apply to primary conduct of health care providers, but was a
directive to the state's fiscal officers not to allocate money for such counseling.85 Because appellees stated that there was no longer a case or controversy with respect to this section, the issue was moot and the relevant
part was ordered dismissed."6
The final provision that was challenged (section 188.029) required physicians to determine whether a fetus was viable if the physician believed
that it had reached twenty weeks or more gestational age. 7 The plurality
first addressed the court of appeals' finding that the statute required testing. after twenty weeks, which would increase the cost of the testing by
$124 to $250. The plurality found this construction of the statute to be
inconsistent with the first sentence of the statute, which provided that
the physician use his best professional judgment.88 The plurality believed
that the statute created a permissible presumption of viability which
could be rebutted by the evidence from the tests that the fetus is not
viable. 8 The plurality conceded that the regulation did "superimpose
state regulation on the medical determination of whether a particular fetus is viable" s0 and that there is an increased cost on second trimester
abortions. But rather than holding this section of the statute unconstitutional for these reasons, As the court of appeals did based on Danforth,
judgment favoring childbirth over abortion and. . . implement that judgment by the allocation of public funds." 432 U.S. at 474. The Court saw no difference between public funds
and public resources. 109 S. Ct. at 3052.
84. Mo. REv. STAT. § 188.205.
85. 109 S.Ct. at 3053.
86. Id. at 3054.
87. The entire text of § 188.029 provides that:
Before a physician performs an abortion on a woman he has reason to believe is
carrying an unborn child of twenty or more weeks gestational age, the physician
shall first determine if the unborn child is viable by using and exercising that
degree of care, skill, and proficiency commonly exercised by the ordinarily prudent
physician engaged in similar practice under the same or similar conditions. In
making this determination of viability, the physician shall perform or cause to be
performed such medical examinations and tests as are necessary to make a finding
of the gestational age, weight, and lung maturity of the unborn child and shall
enter such findings and determination in the medical record of the mother.
Mo. REv. STAT. § 188.029 (1986).
88. 109 S. Ct. at 3054-55.
89. Id. at 3055. The Court noted the district court's finding that even though medical
testimony that a fetus is not viable at twenty weeks is uncontroverted, there may be up to a
four-week error in estimating the gestational age, which would support testing at 20 weeks.

Id.
90. Id. at 3056.
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Colautti," and Akron, the Court stated that the decisions in the previous
cases resulted from the rigid trimester analysis, which has made this area
a "virtual Procrustean bed.""' The plurality went on to say that while the
principle of stare decisis is important, when a Constitutional construction
is found to be unworkable the Court has been known to reconsider the
construction.9 3 The plurality then stated that the state's interest is compelling throughout the pregnancy. 4 These statements culminated in an
ominous criticism of the Roe framework and seemed to hint at an eagerness to overturn it. The section requiring testing for viability was upheld
as furthering the state's interest in potential life."
The plurality's closing comments addressed the accusation in Justice
Blackmun's dissent that the plurality avoided deciding the "most politically divisive domestic legal issue of our time."' 6 In answering that assertion the Court made two points: "[T]he goal of constitutional adjudication is surely not to remove inexorably 'politically divisive' issues from
the ambit of the legislative process, whereby the people through their
elected representatives deal with matters of concern to them";' 7 and that
the issues presented in this case did not bring the Court to reconsider Roe
because that case involved a complete prohibition of abortion and the
case at bar presented only regulations of abortion." The Court upheld all
of the challenged provisions of the Missouri statute."
C. O'Connor's Concurrence
The only section of the plurality's opinion with which Justice O'Connor
differed in the reasoning, while agreeing with the result, was regarding
the section requiring viability testing. 00 The plurality opinion stated that
"the viability-testing provision makes sense only if the second sentence is
read to require only those tests that are useful to making subsidiary findings as to viability."101 In addition, O'Connor said that they required
"only those examinations and tests that it would not be imprudent or

91. Colautti v. Franklin, 439 U.S. 379 (1979). The Court overruled a statute for using an
overbroad definition of viability. Id. at 390-97.
92. 109 S. Ct. at 3056.
93. Id.
94. Id. at 3057.
95. Id.
96. Id. at 3079 (Blackmun, J., dissenting).
97. Id. at 3058.
98. Id.
99. Id.
100. Id. at 3060 (O'Connor, J., concurring).
101. Id. at 3054-55.
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careless to perform in the particular medical situation before the
physician."' 02

Justice O'Connor did not find that these second trimester viability tests
conflicted with any past decisions on abortion; therefore Roe did not need
to be reexamined: "Where there is no need to decide a constitutional
question, it is a venerable principle of this Court's adjudicatory processes
not to do so . . . ."0 No one appealed the constitutionality of the first
sentence pertaining to the presumption of viability, and the Court held
the second sentence to provide the means by which the presumption
could be overcome.104 For this reason, according to O'Connor, the Court
should never have reached the question of the constitutional validity of
05
Roe.'
The increased cost problem of the viability testing requirement is not
problematic in O'Connor's view because it does not "unduly burden" the
right to have an abortion. On the basis of these interpretations Justice
O'Connor found no aspect of the regulation inconsistent with prior precedent and therefore the regulation was constitutional.'"
D.

Scalia's Concurrence

Justice Scalia, like Justice O'Connor, concurred in the judgment as to
each of the sections, but differed in the rationale for the viability testing
regulation. 10 7 Scalia believed that holding this regulation constitutional
would have the result of overruling Roe, but he argued that it should be
done more explicitly: "Justice O'Connor's assertion that a 'fundamental
rule of judicial restraint' requires us to avoid reconsidering Roe, cannot be
taken seriously."108 While the principle of stare decisis is a good one,
Scalia asserted that this is one instance when it should not be followed. 09
He cited numerous recent decisions in which the Court had addressed
constitutional issues when it could have applied the current rule and
reached the same result.110
Scalia felt that the issue before the Court was "whether there are valid
102.
103.
104.
105.
106.
107.
108.

Id. at
Id.
Id. at
Id. at
Id. at
Id. at
Id.

3060 (O'Connor, J., concurring).
3055.
3061 (O'Connor, J., concurring).
3063 (O'Connor, J., concurring).
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110. Id. Scalia cited the opinions in these cases, noting specifically that Justice O'Connor
either wrote them or joined in them. See Richmond v. Croson, 109 S. Ct. 706 (1989); Perry
v. Leeke, 109 S.Ct. 594 (1989); Daniels v. Williams, 474 U.S. 327 (1986); and Illinois v.
Gates, 462 U.S. 213 (1983).

MERCER LAW REVIEW

[Vol. 41

reasons to go beyond the most stingy possible holding today." ' His answer was that there is a compelling reason in preventing the continual
harassment of the Court by the public, through letters and demonstrations.' If this was not a sufficient reason, he offered the rationale that
the harm many states believe is caused by unrestricted abortion will continue.1 1 3 In conclusion, he stated that of all the options open to the Court,
the one chosen was the least responsible, and he "strongly dissent[ed]
from the manner in which" the judgment was reached.""
E. Blackmun's Dissent
Justice Blackmun concurred with the part of the plurality opinion that
held that there was no case in controversy with respect to the counseling
provision."" He dissented with respect to all other parts of the opinion.2 6
In the first footnote of his opinion, Blackmun criticized the plurality for
construing the preamble of the statute to be "abortion-neutral.""' The
preamble specifies that it applies to all of the state's laws and that these
laws are to be interpreted to protect the unborn's rights to the extent
allowable under the United States Constitution and the Supreme Court's
decisions." Blackmun felt that "[siuch a statutory scheme, whose scope
is dependent on the uncertain and disputed limits of our holdings, will
have the unconstitutional effect of chilling the exercise of a woman's right
to terminate a pregnancy and of burdening the freedom of health officials
to provide abortion services."" The other effect of this definition of life
as beginning at conception and conception being the "fertilization of the
ovum of a female by a sperm of a male"' 2 0 is that the use of certain contraceptives that work after the egg has been fertilized will be burdened as
2
well.' '

Blackmun also noted that the effect of the definition of "public facility"'' 2 will be to prohibit private doctors in private institutions from performing abortions if they are on property that is in any way owned by the
111.

109 S. Ct. at 3065 (Scalia, J., concurring).
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government.123 "[Bly defining as 'public' that which in all meaningful respects is private . . . the public facility ban leaves the pregnant woman
with far fewer choices, or, for those too sick or too poor to travel, perhaps
1
no choice at all.'' 2
The remainder of Blackmun's dissent criticized the plurality for the
way that the viability testing regulation was upheld. He agreed with Justice O'Connor that the constitutional question should not have been
reached in this case.1 25 He stated that the statutory language of section
188.029 was clear that the "'physician shall perform or cause to be performed such medical examinations and tests as are necessary to make a
finding of the gestationalage, weight, and lung maturity of the unborn
child and shall enter such findings .... 1 11' The statute requires the
findings of gestational age, weight, and lung maturity by whatever tests
are necessary. This is true whether or not they are necessary to ascertain
viability. On this basis Blackmun argued that the statute should have
been struck down as unconstitutional even at low scrutiny since it did not
further any state interests, and Roe should never have been
27
approached.'
The viability testing requirement, as the plurality construed it, is not in
conflict with the Roe trimester framework, since the state is merely protecting its interest in potential life, which is permissible in the second
trimester. 22 The increased costs are merely an extension of the state's
interest in potential life and can be seen as furthering its permissible
right to prohibit post-viability abortions. Blackmun concluded that under
this analysis the plurality should have had no trouble upholding the regu129
lation as consistent with Roe.
In answer to the plurality's complaint about the trimester framework
appearing to be more like a "code of regulations rather than a body of
constitutional framework,"' 10 Blackmun stated that just because "numerous constitutional doctrines result in narrow differentiations between similar circumstances does not mean that this Court has abandoned adjudication in favor of regulation." '' The narrow distinctions that are made
reflect the need for the Court to be fact sensitive in the determination of
constitutional adjudication as to whether state regulations bear the neces-
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109 S. Ct. at 3068 n.1 (Blackmun, J., concurring in part and dissenting in part).
Id.
Id.
Id. at 3070 (emphasis in original).
Id. at 3070-71.
Id. at 3071.
Id.
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sary relationship to the state's interest. 182 Blackmun supported the idea
that the trimester framework in Roe, and "the viability standard in particular, fairly, sensibly, and effectively functions to safeguard the constitutional liberties of pregnant women while recognizing and accommodating the State's interest in potential human life."1 3
Blackmun closed his opinion with a summary of his perception of the
plurality's opinion. His words have already been, and will often be,
quoted: "For today, the women of this Nation still retain the liberty to
control their destinies. But the signs are evident and very ominous, and a
184
chill wind blows.'
F.

Stevens' Dissent

Justice Stevens concurred in the plurality's opinion with respect to the
moot point of the counseling provision and dissented as to all other provisions.'8 5 The viability testing requirement could have been upheld, as
Justices O'Connor and Blackmun noted, without affecting Roe. Stevens
did not agree with O'Connor's interpretation of the viability testing section because it differs from that of the lower courts, and the Court has
traditionally accepted statutory interpretations agreed upon by both the
lower courts. 8 6 He also stated that the language of the statute is "too
plain to be ignored" in that the word "shall" is used twice in the second
sentence of the statute; thus it must be requiring mandatory viability
testing, and the preamble commands that laws be interpreted to protect
the rights of the unborn fetus.8 7
Stevens reiterated the implications of the definition of conception as a
fertilized egg. He found this definition to be in conflict with medical definitions of conception as six days after fertilization: the fact that the egg
takes this long to implant itself on the walls of the uterus implies that it
is not yet "conceived," since the egg might not become implanted and no
fetus would be created.'s Stevens agreed with Justice Blackmun that certain types of contraceptives, like the IUD and the morning-after pill
would be prohibited by this declaration.139 He concluded that under Gris-

132. Id.
133. Id. at 3075.
134. Id. at 3079.
135. Id. (Stevens, J., concurring in part and dissenting in part).
136. Id. at 3079-80.
137. Id.
138. Stevens cites several sources for this information. The sources state that only 50
percent of fertilized eggs implant. Id. at 3080-81 n.6.
139. Id. at 3081. These contraceptive devices are discussed in detail in Stevens' opinion.
Id. at 3081 n.7.
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wold and Eisenstadt the statute was unconstitutional. 14 0
Stevens stated that the preamble is unconstitutional for two reasons.
One reason was that it is inconsistent with Griswold in that it substantively impacts the right to use certain contraceptives." His second reason was that it violates the Establishment Clause of the First Amendment because "[c]ontrary to the theological 'finding' of the Missouri
Legislature, a woman's constitutionally protected liberty encompasses the
right to act on her own belief that. . . until a seed has acquired the powers of sensation and movement, the life of a human being has not yet
begun." 4 For these reasons he strongly dissented from the plurality
1 43

opinion.

V.

A.

ANALYSIS

The Preamble

The plurality began its opinion by declining to rule on the constitutionality of the preamble, which defines life as "beginning with conception"
and mandates that all laws are to be construed to acknowledge the unborn child as having all the rights available to other persons.144 The plurality held that this-was merely a statement of the state's value judgment
favoring childbirth and that it was not used to justify any regulations of
abortion. 1 5 This could not be possible since the second part of the preamble directs that all laws be interpreted according to the state's theory.
If the plurality's reasoning is to be followed, then the justification for the
enforcement of the laws is based on that theory.
The plurality did not address the issue of whether it would be unconstitutional to justify enforcement of abortion regulation based on the
state's theory of when life begins. The plurality said only that the extent
to which the use of the preamble to interpret state statutes is valid will
be determined by the Missouri courts.14'6 Blackmun and Stevens felt that
the preamble burdened a woman's right to choose even if it was merely
construed to be an abortion-neutral value judgment. As Blackmun stated,
it indicates a "chill wind" in the air for the woman's right to make her
own decision according to her personal beliefs.1 47 As Justice Scalia

pointed out, this is the first time that the "theory-of-when-life-begins"
140.
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part of the opinion in Roe had been challenged in what could be perceived as a direct manner." The plurality did not perceive it in this
manner and it is likely that in future cases the Court will likewise accept
such preambles. What remains uncertain is the approach the Court will
take when it is faced with a regulation that restricts the right to choose
an abortion based on a state's theory stated in its preamble.
B. Public Facilities
The plurality upheld the section prohibiting abortions in public facilities (section 188.215).' 4 The plurality opinion utilized the reasoning of
past Supreme Court cases which held that a state need not provide public
funds for abortions. 50 Rehnquist relied specifically on the Court's opinion
in Maher, which held that a state does not have an affirmative duty to
remove obstacles such as indigency, but the state may not place obstacles
in the path of a woman's right to choose.151 The statute does not appear
on its face to place any obstacles which burden the right to choose, so the
plurality stayed at low scrutiny and upheld the statute.5' The statute
does place a heavy burden on the right to choose. If the plurality had
looked beyond the surface and examined how the application of the statute would affect a woman's choices, Rehnquist might have ruled differently, or at least applied a higher standard of review. As Justices Blackmun and Stevens argued (and Justice O'Connor noted" 3 ), the main
problem with the statute is the definition of the phrase "public
facility." 5 "
Section 188.200 defines "public facility" as "any public institution,
public facility, public equipment, or any physical asset owned, leased, or
controlled by this state or any agency or political subdivisions thereof."1 5
This definition is problematic because, as Justice Blackmun stated, a private hospital that uses no public funding, but which leases land or any
equipment from the state, could be prohibited from performing abortions
altogether.' This would be an undue burden on a woman's right to
choose abortion because she would be unable to obtain an abortion at
either a public or private hospital. Since this would place an obstacle in
the path of a woman's fundamental right to choose, the Court might be
148.
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willing to apply strict scrutiny to the statute. Even if the Court can be
convinced that strict scrutiny is appropriate, it is not certain that the
Court will strike down the statute. This observation is based on the foreshadowing dicta in Webster that the Court did not "see why the State's
interest in protecting potential human life should come into existence
only at the point of viability. . . .,,6 This statement, combined with the
Court's dissatisfaction with the Roe framework, 6 6 demonstrates the possibility that the Court will find the state's interest compelling as early as
the first trimester and therefore allow states to-regulate abortion to the
extent of total prohibition.
C. The Viability Testing Requirement
The last section that was challenged was the viability testing statute. 159
Chief Justice Rehnquist, joined only by Justices White and Kennedy,
found it necessary to criticize Roe as unworkable. Rehnquist complained
that the rigid structure of the Roe framework had been the reason for the
The
Court's past decisions finding similar statutes unconstitutional.'
statute was then upheld (without explicitly overruling Roe) because the
plurality found that it created a permissible presumption of viability in
which the state has a protectable interest.' 6' Justice Scalia felt that the
majority was cowardly in its avoidance of overruling Roe."" Scalia felt
that the time had come to do away with the Roe framework, and that the
Court had only succeeded in "preserving a chaos." 6 8 Justice Blackmun
pointed out, in his dissent, that the criticism of the Roe framework was
unnecessary."' The trimester approach allows the state to protect its interest subsequent to viability, which may be in the second trimester, and
this statute is reasonably related to that end. It should have been upheld
on the basis that it does not inflict an undue burden on the woman's right
to choose and does not conflict with the holding in Roe. The fact that the
Court found it necessary to use this statute, which does not directly conflict with Roe, to voice its concerns about the opinion in Roe and subsequent opinions based on Roe, does not bode well for the future of the
woman's "fundamental" right to choose whether to terminate a
pregnancy.
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CONCLUSION

The end result in Webster is that the plurality found that states have a
compelling interest in viability that can be protected and regulated in the
second trimester. Roe had never been interpreted to allow such burdensome regulation this early.1"6 The plurality also cut further into the woman's right to choose by upholding the public facilities statute, which, by
its broad definition, could encompass almost anything that used a municipal facility (such as municipal water or sewage). The only certainty that
can be gained from this case is that the Justices have lined themselves up,
four on each side (Rehnquist, White, Kennedy, and Scalia for overruling
Roe; Blackmun, Brennan, Marshall, and Stevens for upholding Roe) with
Justice O'Connor as the swing vote. O'Connor's opinion cannot be interpreted as leaning toward one side or the other, so it can only be assumed
that when the issue is "ripe" she will announce her definition of what
constitutes an "undue burden" and the future of the right to choose will
be in her hands.
It is readily apparent from the opinion in Webster that the Court is
searching for the right case to use to reconsider Roe. It has also become
apparent in the months following the decision that many states are more
than willing to provide the Court with just such a test case. This Note
ends as it began, with the words of Justice Blackmun, summing up the
conclusion eloquently: "I fear for the future. I fear for the liberty and
equality of the millions of women who have lived and come of age in the
sixteen years since Roe was decided. I fear for the integrity of, and public
esteem for, this Court."' 6
ABBI S. TAYLOR
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