Overruling Tradition: Summary Judgment
in the Eleventh Circuit After 1986

In 1986 the Supreme Court handed down three decisions which restructured the procedures used by Federal Courts in deciding summary judgment motions.' In Matsushita Electric Industrial Co. v. Zenith Radio
Corp.,2 Celotex Corp. v. Catrett,3 and Anderson v. Liberty Lobby, Inc.,4
the Supreme Court injected new muscle into a previously disfavored procedural device: by equating the summary judgment with the direct verdict, by removing the threshold burden for movants who do not bear the
burden of proof at trial, and by testing inferences against the reasonableness standard.5
Nowhere had summary judgment met with more disfavor than in the
Eleventh Circuit, where a strong tradition, rooted in the undivided Fifth
Circuit, of liberally granting jury trials had rendered summary judgment
impotent.' Despite some initial resistance to the dictates of the Supreme
Court, the courts of the Eleventh Circuit are starting to apply, albeit
somewhat irregularly, the new standards. 7 The purpose of this Article is
to provide a practitioner's research guide for the current state of summary judgment practice in the Eleventh Circuit. After reviewing the three
1986 decisions, the Article will examine recent decisions from the district
and appellate courts.
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5. Commentators have often noted and analyzed this resistance. Schwartzer, Summary
Judgment Under the Federal Rules: Defining Genuine Issues of Material Fact, 99 F.R.D.
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PRACTISING LAW INSTITUTE, LITIGATION 441 (1988). See generally 10 C. WRIGHT, A. MILLER &
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From the inception of the Federal Rules the summary judgment procedure has met with disfavor from the trial level all the way to the Supreme
Court.$ Created to replace the demurrer motion when federal procedure
went from code to notice pleading, the summary judgment motion was
designed to filter out frivolous and empty claims.9 Judge Schwartzer, in a
landmark article, found the summary judgment motion was not designed
"as a peculiar procedural shortcut, [but as] an integral part of the framework of the Rules, closely related to other provisions which are similarly
intended to permit the early elimination of claims and defenses that the
proponent cannot support."10
Heeding the Supreme Court's famous dicta that the summary judgment proceedings should not become a "trial by affidavits," 1 district
courts were encouraged to use summary judgment "temperately and cautiously.""' With this guidance from the Supreme Court, judges erred on
the side of caution. One commentator explained that:
Few [summary judgment cases] . .. set forth a useful rationale for deciding whether to grant the motion. Most simply draw from the available
cliches, which are selected in classic cut-and-paste style to support
whatever result the court feels is proper. In reality most judges are simply muddling through and denying the motion whenever they are in
doubt."2

8. Childress, New Era for Summary Judgments: Recent Shifts at the Supreme Court,
116 F.R.D. 183 (1987); see also The Movant's Burden in a Motion for Summary Judgment,
1987 UTAH L. REv. 731 (1987). See, e.g., Bayou Bottling, Inc. v. Dr. Pepper Co., 543 F. Supp.
1255, 1261 (W.D. La. 1982), aff'd, 725 F.2d 300 (5th Cir. 1984), cert. denied, 469 U.S. 833
(1984) ("summary judgment should be used sparingly in all cases, and it is only with great
caution and much soul-searching that such motions will be granted...").
9. Advisory Committee Notes to Rule 56; see also Engl v. Aetna Life Ins. Co., 139 F.2d
469, 473 (2d Cir. 1943).
10. Schwartzer, Defining Genuine Issues, 99 F.R.D. 465, 465 (1984). Schwartzer has continued to attempt reforms of the summary judgment procedure. See Schwartzer, Summary
Judgment: A Proposed Revision of Rule 56, 110 F.R.D, 213 (1987). The recent Supreme
Court debates over the summary judgment procedure can be seen over 40 years ago in the
opinions of Second Circuit Judges Jerome Frank and Charles Clark. For an in depth, perceptive analysis of the early days of the Federal Rules, see Comment, Summary Judgment:
The Majority View Undergoes a Complete Reversal in the 1986 Supreme Court, 37 EMORy
L.J. 171 (1988); see also Stempel, A Distorted Mirror: The Supreme Court's Shimmering
View of Summary Judgment, Directed Verdict, and the Adjudication Process, 49 OHIo ST.
L.J. 95 (1988).
11. Poller v. Columbia Broadcasting System, 368 U.S. 464, 473 (1962).
12. Avrick v. Rockmont Envelope Co., 155 F.2d 568, 571 (10th Cir. 1946).
13. See Louis, supra note 5, at 746. The Second Circuit had a similar tradition as the
Fifth Circuit. See Pierce, Summary Judgment: A Favored Means of Summarily Resolving
Disputes, 53 BROOKLYN L. REv. 279 (1987) ("when a prominent litigator was asked to discuss
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Fearful of having to hear the case twice, appellate judges frequently
reversed summary judgment motions, sending them back for full hearings
at the trial level.14 District judges got the message and adopted standards
that emasculated the summary judgment process. In some jurisdictions, a
summary judgment would be reversed if there was the "slightest doubt"'"
as to the existence of a dispute; others applied the scintilla rule.' Additionally, courts applied high threshold burdens on the movant to dissuade
the use of the motion.17 The summary judgment motion became little
more than a useful tactical delay or a chance of obtaining free discovery.
The final result of all these devices and standards was to create an "ad
hoc jurisprudence" frustrating the rule's intent.'8 Uncertain application,
use of the motion as a delaying tactic, and high reversal rates only added
the topic of summary judgment at the 1977 Second Circuit Judicial Conference, he quipped
'There is none in this circuit ...it takes a touch of Pollyanna for any of us to even consider
the motion any longer.' "). For what has happened in the Second Circuit since the 1986
decisions see infra note 102.
14. See Comment, supra note 10, at 171. Levine stated:
Historically, trial court judges have been wary of granting summary judgments.
This wariness has been rooted in both a fear of reversal and a fear that summary
judgment could deprive some deserving litigants of trial. Appellate court judges
have eschewed summary judgment because their workloads have increased as they
have been obliged to review whether trial court grants of summary judgment were
proper. It becomes more likely that they will have to review the same case twice if
summary judgment was improperly granted at the trial level. Therefore, appellate
courts have traditionally discouraged trial court grants of summary judgment.
Id. at 208-09. Reversal rates reinforce this conclusion. See, e.g., Damsel, Summary Judgment: Obsolete or a Useful Tool? FLA. B.J. 535, 536 (1977) (noting an 81.2% reversal in
Florida); Sheehan, Summary Judgment: Let the Movant Beware, 8 ST. MARY's L.J. 253, 254
1976) (The Texas Supreme Court affirmed 30% of the summary judgments before it.). Zack,
New Teeth for an Old Tiger, 48 CAL. ST. B.J. 654, 654 (1973) (50% reversal rate);
McLauchlan, An Empirical Study of the Federal Summary Judgment Rule, 6 J. LEGAL
STUD. 427, 450 (1977) (51.4% affirmance rate).
15. Adam v. Joy Mfg. Co., 651 F. Supp. 1301, 1308 (D.N.H. 1987) ("where there remains
the 'slightest doubt' as to any material fact summary judgment is inappropriate .. ").
16. Under the scintilla rule, even a shred of opposing factual evidence was sufficient to
preclude summary judgment. See, e.g., Dempsey v. Auto Owners Ins. Co., 717 F.2d 556, 559
(11th Cir. 1983). ("[T]he entire evidence must be viewed in light most favorable to the opponent of the motion, and [the] question must go to the jury if the evidence, or any reasonable inference arising therefrom, furnishes the smallest trace of support for his theory."). The
scintilla rule was expressly overruled by majority in Anderson, 477 U.S. at 252. ("The mere
existence of a scintilla of evidence in support of the plaintiff's position will be insufficient
17. Threshold burden refers to the amount of evidence the movant must produce to
require a response to the summary judgment motion. See, e.g., Brunswick Corp. v. Vineberg,
370 F.2d 605, 612 (5th Cir. 1967). ("A party opposing summary judgment need not come
forward in any way if the moving party has not supported his motion to the point of showing that the issue is sham.").
18. See Schwartzer, supra note 10, at 466-67.
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to already congested court calendars. The summary judgment motion had
become part of the problem it was designed to correct.19
II. THE FIFTH CIRCUIT TRADITION
Nowhere was summary judgment more anemic than in the Fifth Circuit. One appellate judge described the summary judgment jrocedure as
"catch penny contrivance to take unwary litigants into its toils and deprive them of a trial ... ."'o In New Orleans one district judge went so
far as to post a sign stating, "No Spitting, No Summary Judgment.""1
The basis of the Fifth Circuit's traditional opposition to summary judgment motions seems to be the respect accorded to the jury. Judges supported the role of juries where a reasonableness standard applied. "[I]t is
well recognized that questions of diligence and negligence . . . are peculiarly for the determination of the jury, and will not be determined by the
courts as a matter of law except in palpably clear, plain and undisputed
22
cases."
This majoritarian tendency transferred to the Eleventh Circuit when it
was created by division of the Fifth Circuit in 1981. A prospective movant
was required to meet an enormous threshold burden when he sought
summary judgment. In United States v. One (1) 1944 Steel Hull
Freighter2 s an appellate judge described the Eleventh Circuit summary
judgment procedure:
The issue in this case is whether, in a summary judgment action, the
burden of proving common carrier status rests on the [non-moving
party], as it would in a trial ....[The moving party] presented no evidence to show that [the non-moving party] was not a common carrier.
Given this failure ...summary judgment should not have been granted
because, whether or not the non-moving party has the burden of proof at
trial, in summary judgment action the moving party has the burden of
showing that there is no genuine issue of material fact.24
19. Bauman, A Rationale'of Summary Judgment, 33 IN. L.J 467 (1958).
20. Whitaker v. Coleman, 115 F.2d 305, 307 (5th Cir. 1940).
21. See Childress, supra note 8, at 183.
22. Stanaland v. Atlantic Coast Line R.R., 192 F.2d 432, 434 (5th Cir. 1951); see also
King Edward Employees Fed. Credit Union v. Travelers Indem. Co., 206 F.2d 726, 728 (5th

Cir. 1953). Texas, which had the same obsession with jury trial, has kept their summary
judgment impotent by requiring an enormous threshold burden and applying the slightest
doubt standard. See Comment, The Effective Use of Summary Judgment: A Comparisonof
Federal and Texas Standards, 40 BAYLoR L. Rzv. 617, 619 (1988). The Texas Supreme
Court has also explicitly denied the directed verdict summary judgment similarity. Torres v.
Western Casualty & Surety Co., 457 S.W.2d 50, 52 (Tex. 1970).
23. 697 F.2d 1030 (11th Cir. 1983).
24. Id. at 1031. This traces back readily to the Fifth Circuit Benton-Volvo-Metairie, Inc.
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As late as 1985 the court still required the moving party to demonstrate
an absence of a genuine issue of material fact in the non-movant's claim.
In an admiralty action the appellate court reversed a district court's grant
of summary judgment; the Eleventh Circuit stated that "[s]ummary judgment is only appropriate where the moving party carries the burden of
demonstrating an absence of material questions of fact. .

.

.Rule 56 re-

quires the moving party to demonstrate the absence of a genuine issue of
fact." 6
Despite a strong tradition to allow jury trial and avoid summary adjudication, a reform of the summary judgment procedure was inevitable. In
an era of endless docket congestion and high litigation costs, summary
judgment motions became another impediment to the federal attempt to
provide "the just, speedy, an inexpensive determination of every action. 3' 6 In an effort to provide a jury trial to every litigant the court denied justice to numerous others. A 1980 amendment to the Federal Rules
noted that:
The mere threat of delay or unbearable expense denies justice to many
actual or prospective litigants. Persons or businesses of comparatively
limited means settle unjust claims and relinquish just claims simply because they cannot afford to litigate. Litigation costs have become intolerable, and they cast a lengthening shadow over'the basic fairness of our
legal system.2 7
It was against the backdrop of an overburdened federal court system that
the Supreme Court examined the principle and procedures embodied in
rule 56.
III. THE NEW STANDARD UNVEILED
A trio of cases in 1986 radically altered the summary judgment process
with the clear intent of creating a viable tool for resolving disputes before
2
incurring the unnecessary expense of trial. s
v. Volvo Southwest, Inc., 479 F.2d 135, 139 (5th Cir. 1973); Sheridan v. Garrison, 415 F.2d
699, 709 (5th Cir. 1969), cert. denied, 396 U.S. 1040 (1970); Dawkins v. Green, 412 F.2d 644,
646 (5th Cir. 1969); Reed v. Rheem Mfg. Co., 364 F.2d 810, 811 (5th Cir. 1966); see also

Board of Educ. v, Pico, 457 U.S. 853, 875 (1982).
25. Dixie Stevedores, Inc. v. Marinic Maritime, Ltd., 778 F.2d 670, 673 (11th Cir. 1985).

26. FED. R. Civ. P. 1.
27. 85 F.R.D. 521, 523 (1980) (footnotes omitted). Justice Burger in an article for the
American Bar Association outlined the dimensions of this litigation explosion: civil cases
have increased per capita by six times, and the Federal Reporter will reach one thousand
volumes a year by the twenty-first century. Burger, Isn't There a Better Way? 68 A.B.A.J.

274 (1982).
28. See, e.g., Childress, supra note 8, at 183.
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A. Matushita-ReasonableInferences and Antitrust
In Matsushita Electric Industrial Co. v. Zenith Radio Corp.,2 American manufacturers of television sets and related electronic equipment
filed suit against twenty-one Japanese electronics manufacturers. The
complaint alleged that the Japanese manufacturers had conspired to fix
prices and engage in long-term predatory pricing schemes in violation of
antitrust laws.30 According to the American manufacturers the Japanesebacked concerns conspired to "raise, .fix and maintain artificially high
prices for television receivers sold by [defendant manufacturers] in Japan
and, at the same time, to fix and maintain low prices for television receiver exported to and sold in the United States.""1
After several years of extensive discovery, defendant companies filed
motions for summary judgment on all claims against them.32 In an opinion of over 217 pages the court found that the complaint hinged upon
inferences that could be drawn from defendants' parallel conduct on both
the Japanese and American markets."8 The district court granted summary judgment because "the evidence that bore directly on the alleged
price-cutting conspiracy did not rebut the more plausible inference that
petitioners were cutting prices to compete in the American market and
not to monopolize it."3 4 Therefore, no genuine issue of material fact was

presented for trial.
The Court of Appeals for the Third Circuit reversed." First, the appellate court examined the evidentiary rulings which had declared much of
the plaintiffs' supporting evidence inadmissible. 3 On the expanded record the appellate court found that since a reasonable factfinder could infer conspiracy from the evidence presented, the district court had improperly granted the summary judgment motion.37 The Supreme Court
granted certiorari to determine whether the court of appeals applied the
29.

475 U.S. 574 (1986).

30. Id. at 577-78. Price fixing is demonstrated by evidence which shows a contract, combination or conspiracy among competitors to agree on a price at which all of the participants
will sell their products. T. VAKERICS, ANTITRUST BASICS § 4.02 (1985).
31. In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 251 (3d Cir. 1983) (quoting respondent's preliminary pretrial memorandum) (emphasis in original).

32. 475 U.S. at 578.
33.

Zenith Radio Corp. v. Matsushita Elec. Indus. Co, 513 F. Supp. 1100, 1126-27 (E.D.

Pa. 1981).
34. 475 U.S. at 579.
35. 723 F.2d at 251.
36. Id. at 260-303. Though beyond the scope of this article, the evidentiary rulings over
the course of this litigation are worthy of lengthy examination. For the difficulties presented
by the acceptance of inadmissible evidence in a summary judgment motion, see infra note

80 and accompanying text.
37. 475 U.S. at 580.
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correct standard in evaluating the summary judgment motion."
The Supreme Court reversed. 39 In a five to four opinion, with Powell
writing for the majority,' 0 the Court held that to "survive [defendants']
motion for summary judgment, [plaintiffs] must establish that there is a
genuine issue of material fact as to whether [defendants] entered into an
illegal conspiracy that caused .. a cognizable injury.' 1 The Court continued, stating that the genuine issue had to be something more than "some
metaphysical doubt as to the material facts.'4 ' Powell went on to state
that "if the factual context renders [plaintiffs'] claim implausible" then
they "must come forward with more persuasive evidence to support their
claim than would otherwise be necessary."' 3 The Court concluded that
when taken as a whole the record "could not lead a rational trier of fact
to find for the non-moving party, there is no 'genuine issue for trial.' "
Since there was no genuine issue of material fact for trial, the granting of
the summary judgment motion was proper.'9
On dissent Justice White found the Court's discussion of summary
judgment only "muddies the waters."46 Justice White disliked the Court's
sliding scale of evidence because it represented a judicial weighing of evidence that invaded the province of the jury.' 7 White's concerns seem con38. 475 U.S. at 582. The Supreme Court also certified the question as to whether defendants could be held liable when the laws of another nation compelled part of the price fixing.
The Court did not answer this question. Id. The complex anti-trust questions are raised by
Comment, In Re Japanese Electronic Products Antitrust Litigation: Sovereign Compulsion, Act of State, and the ExtraterritorialReach of the United States Antitrust Laws, 36
AM. U.L. REV. 721 (1987); Sherman, The Matsushita Case: Tightened Concepts of Conspiracy and Predation?8 CARDOZO L. REv. 1121 (1987); Liebeler, Whither Predatory Pricing?
From Areeda and Turner to Matsushita,61 NOTRE DAME L. REV. 1052 (1986); M. Popofsk,
D. Goodwin & K. Rosenberg-Wohl, Horizontal Restraints Under Section I of The Sherman
Act, 643 PRACTICING LAW INSTITUTE, CORPORATIONS 7 (1989); Brunette & Sweeney, Integrating Antitrust Procedure and Substance After Northwest Wholesale Stationers: Evolving
Antitrust Approaches to Pleadings, Burden of Proof, and Boycotts, 72 VA. L. REv. 1015
(1986); Schwartzer, Summary Judgment and Case Management, 56 ANTITRUST L.J. 213
1
(1987).
39. 475 U.S. at 582.
40. Id. at 576. Justice Powell delivered the opinion, joined by Chief Justice Burger and
Justices Marshall, Rehnquist, and O'Connor. Justice White dissented, joined by Justices
Brennan, Blackmun, and Stevens.
41. Id. at 585-86.
42. Id. at 586. See 10A C, WRIGHT. A. MILLER & M. KANE, FEDERAL PRACTICE AND PROCEDURE § 2727 (1983).
43. 475 U.S. at 587.
44. Id. (quoting First Nat'l Bank v. Cities Service Co., 391 U.S. 253, 289 (1968)).
45. Id. at 598. Technically, the case was remanded to the lower courts in order to give
the plaintiffs an opportunity to find more persuasive evidence of the conspiracy. This disposition essentially sounded the death knell for the case.
46. Id. at 599 (White, J., dissenting).
47. Id.
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fusing in light of his position in Anderson endorsing a qualitative review
of the evidence."
Ordinarily, during the summary judgment analysis the trial court draws
all inferences from the facts in favor of the nonmovant.4 In Matsushita
the Court held that the permissible range of inferences that can be drawn
from the evidence are limited by the reasonableness of the inference in
light of the substantive law underlying the claim. Now the role of the trial
judge is to examine the evidence through the prism of substantive law
that governs the claim. This willingness to examine the relative plausibility and persuasiveness of the claim implies that the court should treat the
motion in a manner similar to a directed verdict motion. The persuasive
dicta became binding precedent in Anderson v. Liberty Lobby, Inc.50
B. Anderson-Directed Verdict Analysis and Substantive Burdens
In a six to three decision the Supreme Court upheld a trial court's
grant of summary judgment in a libel action against a magazine publisher. 61 Factually, the case was simple. Willis Carto, a right-wing publisher and activist, and the organization he created, were profiled in several articles published by The Investigator,a magazine published by Jack
Anderson. The articles portrayed Carto as a deluded racist Hitler protege,
and the Liberty Lobby as a racist, anti-semitic, neo-nazi front group.52
Liberty Lobby responded to the articles by filing a libel suit against
Anderson, The Investigator's parent company, and its chief executive.
Defendants successfully moved for summary judgment, persuading the
court that the undisputed record left no question that the defendants acted with due care in preparation of the offending articles. The trial court
held that the plaintiffs were limited-purpose public figures and that the
53
New York Times standard applied.
Liberty Lobby appealed the district court's ruling. Plaintiffs argued to
the appellate court that the evidentiary requirement that malice be
clearly and convincingly proved had no role in the summary judgment
proceedings. The appellate court agreed. The court held that to impose a
greater evidentiary burden at the summary judgment state would
"change the threshold summary judgment inquiry form a search for a
48. See infra note 66 and accompanying text.
49. See United States v. Diebold Inc., 369 U.S. 654 (1962).
50. 477 U.S. at 242.
51. Id. at 244.
52. Id. at 245.
53. Id. at 245-47. To prove libel of a public figure the plaintiff must demonstrate with
clear and convincing evidence that the statements were made with knowledge that they
were false or with reckless disregard for their truth or falsity. Gertz v. Robert Welch, Inc.,
418 U.S. 323, 327-28 (1974); New York Times v. Sullivan, 376 U.S. 254, 280 (1964).

1990]

OVERRULING TRADITION

minimum of facts supporting the plaintiff's case to an evaluation of the
weight of those facts and (it would seem) of the weight of at least the
defendant's uncontroverted facts as well."" The court reversed the grant
of summary judgment with respect to several of the allegedly libelous
statements, saying that a jury could reasonably conclude that allegations
were defamatory, false and made with actual malice.5 5 The Supreme
Court granted certiorari to determine if the standard of proof applicable
at trial should be considered by a court ruling on a summary judgment
motion.5 6
In reversing, the Supreme Court explicitly analogized the summary
judgment and directed verdict standards: The summary judgment standard "mirrors the standard for a directed verdict under Federal Rule of
Civil Procedure 50(a), which is that the trial judge must direct a verdict
if, under the governing law, there can be but one reasonable conclusion as
to the verdict. '1 7 Since the directed verdict standard included the evidentiary burden required by the underlying substantive law, by necessary implication the summary judgment motion should as well.5 8 The court held
that "in ruling on a motion for summary judgment, the judge must view
the evidence presented through the prism of the substantive evidentiary
burden."5 9
The majority cautioned, however, that "the judge's function is not himself to weigh the evidence . . ."60 Apparently, inferences permissible
under the sliding scale as articulated in Matsushita" must still be drawn
in the nonmovant's favor.
Justice Brennan, in dissent, believed that the majority misread precedent."2 Brennan's greatest concern, however, was that the opinion invited
"trial courts to assess and weigh evidence much as a juror would . .

.,s

Noting that it is impossible to consider differing burdens of proof without
54. Liberty Lobby, Inc. v. Anderson, 746 F.2d 1563, 1570 (D.D.C. 1984).
55. Liberty Lobby, 746 F.2d at 1578.
56. 477 U.S. at 244.
57. Id. at 250. The directed verdict standard is if "the evidence is such that, without
weighing the credibility of witnesses or otherwise considering the weight of the evidence,
there can be but one conclusion as to the verdict that reasonable men could have reached."
9 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE Section 2524 n.40 (1971)
(quoting Simblest v. Maynard, 427 F.2d 1, 4 (2d Cir. 1970)).
58. 477 U.S. at 254. Commentators have attempted to interject an effective summary
judgment into libel proceedings. See Louis, Summary Judgment and the Actual Malice
Controversy in ConstitutionalDefamation Cases, 57 S. CAL. L. REv. 707, 716 (1984) (absurd
refusal to utilize summary judgment).
59. 477 U.S. at 254.
60. Id. at 249.
61. 475 U.S. at 579.
62. 477 U.S. at 260 (Brennan, J., dissenting).
63. Id. at 266 (Brennan, J., dissenting).
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transform what is meant to provide an expedited 'summary' procedure
into a full-blown paper trial on the merits."'" In a separate dissent, Rehnquist, writing for himself and Burger, concluded that the constitutional
protections provided for an alleged libelant should not extend to the summary judgment stage."
In Anderson the Supreme Court directly compared the summary judgment proceedings with the directed verdict. Justice White's opinion 6 expanded the reach of the summary judgment procedure to incorporate the
evidentiary standards of the underlying substantive law.
C.

Celotex-Threshold Burdens and Negligence

In terms of effect, the Supreme Court's decision in Celotex v. Catrett is
the most far-reaching of the three cases. 7 In Celotex, Catrett alleged that
her husband's death resulted from asbestos exposure to products made by
fifteen named defendants. The complaint alleged negligence, breach of
warranty, and strict liability."' After over a year of discovery Celotex
moved for summary judgment. Rehnquist, writing for the majority, explained that: "[Celotex's] motion . . . argued that summary judgment
was proper because respondent had failed to produce evidence that any
[Celotex] product . . . was the proximate cause of the injuries alleged

...
," In response to the motion, plaintiff filed three affidavits which
purported to show that the decedent could have been exposed to a product containing Celotex's asbestos. 70
Celotex argued that these documents were inadmissable hearsay and
should not be considered in summary judgment motion.7 1 The district
court granted defendant's motion since there was "no showing that the
plaintiff was exposed to the defendant Celotex's product .
64. Id. at 266-67 (Brennan, J., dissenting).
65. Id. at 268 (Rehnquist, J., dissenting).
66. The fact that White authored the majority opinion in Anderson, represents a considerable change from his dissent in Matsushita. This fact and his concurrence in Celotex may
represent a fundamental shift in how White views the summary judgment procedure.
67. 477 U.S. at 317. See Kennedy, Federal Summary Judgment: Reconciling Celotex v.
Catrett with Adickes v. Kress and Evidentiary Problems Under Rule 56, 6 REv. LITIG. 227,
228 (1986) [hereinafter Kennedy].
68. 477 U.S. at 319.
69. Id. (quoting defendant's initial motion).
70. Id. at 320. The affidavits were 1) the decedent's deposition, 2) a letter from one of
the decedent's former employers, 3) a letter from the insurer to plaintiff's attorney.
71. Id.
72. Catrett v. Johns-Manville Sales Corp., 756 F.2d 181, 183 n.3 (D.C. Cir. 1985), rev'd,
477 U.S. 317 (1986).
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A divided court of appeals reversed." s The court held that defendant
had failed to reach the threshold burden of producing affirmative evidence negating exposure.7 4 The court thus required the defendant to
prove a negative, to demonstrate what had not happened."
The Supreme Court reversed and remanded, instructing the court of
appeals to find that Celotex had met its threshold burden. The Supreme
Court held that the court of appeals had incorrectly interpreted rule
56(c)." Proving a negative was no longer necessary; "the burden on the
moving party may be discharged by 'showing'-that is, pointing out to
the District Court-that there is an absence of evidence to support the
nonmoving party's case." 78
Essentially, the Supreme Court removed the threshold burden for a
party who would not bear the burden of persuasion at trial . A plaintiff
who makes a summary judgment motion still has the threshold burden of
demonstrating that his claim would survive a directed verdict in order to
require the defendants to respond to the summary judgment motion.
Justice Rehnquist's opinion operated to change the summary judgment
procedure in another way. Evidence presented in opposition to a summary judgment motion need not be "in a form that would be admissible
at trial in order to avoid summary judgment."80 Rehnquist's opinion
seems reasonable because evidence that in form is inadmissable, but reducible to admissable trial evidence, should be acceptable in opposition
to a summary judgment motion."
Justice Brennan, joined by Chief Justice Burger and Justice
Blackmum, dissented. Brennan did not disagree with the legal standards
articulated by the court. He merely disagreed with how they were ap73. Catrett, 756 F.2d at 182.
74. Id. at 184.
75. This was Judge Bork's point in dissent. Bork stated that rule 56 does not require an
affirmative showing by the movant who does not bear the burden at trial, but merely requires the movant to expose a fatal flaw in plaintiff's claim. 756 F.2d at 188 (Bork, J.,
dissenting).
76. 477 U.S. at 328.
77. Id. at 322. See supra note 1.
78. 477 U.S. at 325. The majority found support for this position in 56(a) and (b) which
allows the motion "with or without supporting affidavits." Id. at 323. FED. R. Civ. P. 56(A),
(B).

79. On remand the Court continued to resist the summary judgment motion by declaring
that much of the evidence, before deemed inadmissable, was now admissable. The court
found a genuine issue of material fact precluding summary adjudication. Catrett v. JohnsManville Sales Corp., 826 F.2d 33, 33-38 (D.C. Cir. 1987), cert denied, 484 U.S. 1066 (1988).
80. 477 U.S. at 324.
81. See infra note 87 and accompanying text for an indepth discussion of the problems
this presented to some commentators.
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plied.9 Thus, eight justices supported the removal of threshold burdens
from litigants who do not have the burden of persuasion at trial."
The Supreme Court's opinion used broad language to establish its new
standard. The Court stated that "Rule 56 must be construed with due
regard not only for the rights of persons asserting claims and defenses
that are adequately based in fact . . .but also for the rights of those
opposing such claims and defenses to demonstrate . . .that the claims

and defenses have no factual basis."'"
D. Modern Trend-A Summary Judgment Renaissance
Taken together the three cases represent an important new trend in
federal civil practice. In many ways the "new" summary judgment standards represent a maturation of the Federal Rules of Civil Procedure.
The Rules are now closer to their goal of securing "the just, speedy, and
inexpensive determination of every action." s Despite ambiguous citations
to precedent, the Supreme Court clearly changed the summary judgment
standard in at least three areas: 1) antitrust cases where the plaintiff's
claim is based on speculative inference; 2) cases where the underlying
claim requires an elevated burden of proof at trial; and 3) negligence actions where the plaintiff fails to make a preliminary showing of essential
elements of the claim."
The implication, however, is that litigants outside these limited areas
must consider the changes made to the previously anemic rule 56. The
message is clear: Implausible theories must now endure the test of reason.
The less plausible the story, the more evidence required. Plaintiffs must
come forward with a stronger case to make it to trial. And no longer is a
mere question of one party's intent sufficient to create a genuine issue of
material fact. 7
82. 477 U.S. at 329 (Brennan, J., dissenting) ("I do not disagree with the Court's legal
analysis.").
83. .See Comment, Civil Procedure-Celotex Corp. v. Catrett: Lessening the Moving
Party's Burden for Summary Judgment? 17 MEM.ST. U.L. REv. 293, 312-13 (1987).
84. 477 U.S. at 327.

85. FED. R. Civ. P. 1.
86. Childress, supra note 8, at 191.
87. See Schwarzer, supra note 5, at 465; Sonenshein, State of Mind and Credibility in
the Summary Judgment Context: A Better Approach, 78 Nw. UL. R.v.774 (1984). Intent
issues have been deftly handled by several circuits. See, e.g., Spannaus v. Federal Election
Comm'n, 641 F. Supp. 1520, 1526 (S.D.N.Y. 1986), aff'd, 816 F.2d 670 (2d Cir. 1987) (summary judgment proper even when intent question is present, if movant demonstrates that
nonmovant's factual interpretation is unreasonable); Maze v. City of Fond Du Lac, 643 F.
Supp. 1108, 1117 (E.D. Wis. 1986) ("Although usually a court may not judge the credibility
of evidence when deciding a motion for summary judgment, evidence may be disregarded if
it is totally incredible.").
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The changes in the summary judgment standard did not go unnoticed
by the legal community." Many plaintiff's advocates cried foul, upset at
the changes that force the party who bears the burden at trial to come
forward with a solid case. e" One of the most often heard objections to the
new summary judgment procedure is that it impinges upon the seventh
amendment right to a jury trial9 0 This argument is completely fallacious.
As Dean Friedenthal observes:
[T]here would be no constitutional prohibition of a procedure that would
require a party with the burden of proof, in every case before the court,
to make a pretrial showing that it could support its case with some evidence ....

Whether or not we would want to inaugurate such a "put up

or shutup" procedure, either by rule for all actions or upon motion, is
therefore solely a matter of procedural policy ....
[Slome judges. do not understand, or do not want to understand this
point.' 1
The question then is not one of constitutional magnitude, but merely of
the procedural burden required to justify the expense of a jury trial.
Another challenge is that the analogy between directed verdict and
summary judgment is incorrect. One commentator noted that the problem of assigning burdens of proof and establishing evidentiary standards
has been "inappropriately refracted through the directed verdict lens."'
In both the directed verdict and summary judgment analysis the court
declares that there is but one reasonable conclusion based on the evidence before it. Since both the summary judgment and the directed verdict remove the case from consideration of the jury there is a "common
sense efficiency to this simplistic approach . . ..
88. See, e.g., R. Saloman & A. Ewing, Summary Judgment: A Notable Departure for
the Court, LEGAL TIMES, Sept. 1, 1986, at 12; R. Hofer, The Summary Judgment Revolu-

tion? Los ANGELES DAILY JOURNAL, Feb. 24, 1989, at 7, col. 1; Dombroff, Use of Summary
Judgment Gets a Boost From the Supreme Court, 8 NAT'L L.J. 26, col. 1 (Oct. 6, 1986);
Laufer, New Standards for Summary Judgment in Federal Courts, 195 N.Y.L.J. 1, col. 3
(June 17, 1986); Wallance, Summary Judgment Procedure Breaks New Ground, 196
N.Y.L.J. 1, col. 3 (Oct. 14, 1986).
89. The most sustained, if ultimately unconvincing, attack on the 1986 decisions can be
found in Stempel, supra note 10, at 395. Stempel in a broad and interpretive analysis of the
historical basis of rule 56 concludes that the pro-defendant shift is at best confusing, at
worst a dramatic shift in the balance between judge and jury.
90.

"In suits at common law ...

the right of trial by jury shall be preserved ....

U.S.

CONST. amend. VII.
91. Friedenthal, Cases on Summary Judgment: Has There Been a Material Change in
Standards? 63 NoTRE DAME L. REv. 770, 772 (1988).

92. Mullenix, Summary Judgment: Taming the Beast of Burdens, 10 A. J. TRIAL ADV.
433, 437 (1987); see also Comment, One Step Forward,Two Steps Back: Summary Judgment after Celotex, 40 HASTINGS L.J. 53 (1988).
93. Kennedy, supra note 67, at 232.
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The most practical and effective objection to a summary judgment motion would be that it deprives the nonmovant of critical demeanor evidence, which by its very nature cannot be had except at trial.9 Justice
Black disfavored summary adjudication for this reason. Black once held
that "[tihe right to confront, cross-examine and impeach adverse witnesses is one of the most fundamental rights sought to be preserved by
the Seventh Amendment."'" Justice Harlan convincingly answered this
contention in a dissent some years before:
The possibility that the jury might disbelieve the respondents' assertions
of innocence is not enough to forestall the entry of summary judgment in
their favor ....

[Litigants] should not be permitted to proceed to trial just on the hope
that in the more formal atmosphere of the courtroom witnesses will revise their testimony or that a clever trial tactic will produce helpful evidence. Courts do not exist to afford opportunities for such litigating
gambles.9'
While the mixed opinions and strong dissents in each case have allowed
much room for negative comment,97 it is patently obvious that summary
judgment procedures are experiencing a renaissance. The Supreme Court
has invigorated the summary judgment process and wants the tool to receive "aggressive application"' s and help "slash high litigation costs and
trim overcrowded court dockets." 99
The importance of the new summary judgment standard can only be
seen in how it effects federal civil litigation. While some lower courts are
"getting the message,"' 00 others are refusing to hear it at all. 01
94. Demeanor evidence is the information that a finder of fact may glean by seeing a
witness examined and cross-examined in a courtroom. See supra note 87. For an analysis of
summary judgment and circumstantial evidence, see Note, Summary Judgment and Circumstantial Evidence, 40 STAN. L. REv. 491 (1988). See, e.g., Conrad v. Delta Airlines, Inc.,
494 F.2d 914 (7th Cir. 1974); see also Comment, Anderson v. Liberty Lobby: A New York
"State of Mind," 4 SPORTS L.J. 101 (1987).
95. Adickes v. S.H. Kress & Co., 398 U.S. 144, 176 (1970) (Black, J., concurring). For
the way several Supreme Court Judges have acted to "cripple" summary judgment, see
Friedenthal, supra note 91, at 770.
96. Poller v. Columbia Broadcasting Sys., 368 U.S. 464, 480 (1962) (Harlan, J., dissenting) (citations omitted).
97. See, e.g., Comment, supra note 92, at 54.
98. Comment, Justice Delayed is Justice Denied: Summary Judgment Following Anderson v. Liberty Lobby, Inc., 30 ARIz. L. REv. 171, 180-81 (1988).
99. The Supreme Court-Leading Cases, 100 HARV. L. REv. 100, 258 (1987); see also
The Movant's Burden in a Motion For Summary Judgment, 1987 UTAH L. Rav. 731, 752
(1987) ("beneficial effect on litigation").
100. Childress, New Era, supra note 8, at 193. See, e.g., Knight v. U.S. Fire Ins. Co., 804
F.2d 9 (2d Cir. 1986), cert. denied, 480 U.S. 932 (1987); Windon Third Oil Gas & Drilling
Partnership v. FDIC, 805 F.2d 342 (10th Cir. 1986), cert. denied, 480 U.S. 947 (1987); Valen-
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TRADITIONAL IMPEDIMENTS-SUMMARY JUDGMENT IN THE ELEVENTH
CIRCUIT

While at least one circuit has undergone a complete revolution,102 the
Eleventh Circuit has been slow to heed the Supreme Court."' A general
survey of summary judgment procedures generates a mixed picture. Often
district courts remain hesitant to grant a summary judgment, 10 ' or misapply the new standard.105 Other district judges have begun utilizing the
summary judgment motion to trim overcrowded dockets' 06 or greatly simplify complex cases. 107 The new standard has been more evenly applied,
though not without error, by the Eleventh Circuit.10s Reversal rates for
summary judgment motions have also dropped noticeably, indicating that
the appellate judges are giving more deference to lower court decisions. 1 9
tine v. Joliet Township High School Dist. No. 204, 802 F.2d 981 (7th Cir. 1986); Professional
Mgrs., Inc. v. Fawer, Brian, Hardy & Zatzkis, 799 F.2d 218 (5th Cir. 1986); Raynor v. Richardson-Merrell, Inc., 643 F. Supp. 238 (D.D.C. 1986); Apex Oil Co. v. DiMauro, 641 F. Supp.
1246 (S.D.N.Y. 1986), aff'd in part & rev'd in part, 822 F.2d 246 (1987), cert. denied, 484
U.S. 977 (1987). Ashby v. Hustler Magazine, Inc., 802 F.2d 856 (6th Cir. 1986) (using a
reasoned application of Anderson, summary judgment was granted for invasion of privacy
claim, and denied for libel claim).
101. See, e.g., Adam v. Joy Mfg. Co., 651 F. Supp. 1301 (D.N.H. 1987) (applying "slightest doubt" test); Umpleby v. United States, 806 F.2d 812 (8th Cir. 1986) (applying the state
tort law standard in determining summary judgment motion); Alizadeh v. Safeway Stores,
Inc., 802 F.2d 111 (5th Cir. 1986) (reversing because defendant failed to prove that no genuine issue existed in plaintiff's case); Fano v. O'Neill, 806 F.2d 1262 (5th Cir. 1987).
102. The Second Circuit was considered hostile to summary judgment motions before
1986. See supra note 13. Brachtl, Has Summary Judgment Been Eliminated in the Second
Circuit? 46 BROOKLYN L. REV. 565 (1980). For the currdnt viewpoint see Knight v. U.S. Fire
Ins. Co., 804 F.2d 12, cert. denied, 107 S. Ct. 1570 (1987). ("It appears that in this circuit
some litigants are reluctant to make full use of the summary judgment process because of
their perception that this court is unsympathetic to such motions ....
Whatever may have
been the accuracy of this view in years gone by, it is decidedly inaccurate at the present
time ....
).
103. Gary & Priest, Trial Practice and Procedure,40 MERCER L. REV. 1391, 1423 (1989).
104. See, e.g., State Auto. Mut. Ins. Co. v. Nichols, 710 F. Supp. 1359 (N.D. Ga. 1989)
(summary judgment in declaratory judgment context).
105. See, e.g., Life Systems v. Fisher Scientific Group, Inc., 1988 U.S. Dist. Lexis 2326
(S.D. Ga. 1988).
106. See, e.g., Barnebey v. E.F. Hutton & Co., 1989 U.S. Dist. Lexis 6906 (M.D. 1989).
(In a 72 page order Judge Kovachevich greatly simplified the litigation of a complex securities action by ruling on over fifteen separate summary judgment motions).
107. See, e.g., Nye v. Union Camp Corp., 677 F. Supp. 1220 (S.D. Ga. 1987), affd, 849
F.2d 1479 (1988).
108. Compare Hudson v. Southern Ductile Casting Corp., 849 F.2d 1372 (lth Cir. 1988)
with Tippens v. Celotex Corp., 805 F.2d 949 (11th Cir. 1986).
109. In a random sampling by the author of summary judgment cases for the three years
before 1986, the Eleventh Circuit reversed 64% of all summary judgment grants from the
district court level. Since the trio was handed down, the reversal rate has dropped to 46.3%.
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Employment Law

The greatest impact of the new summary judgment procedures in the
Eleventh Circuit is that it requires plaintiffs in employment-related
claims to present a stronger case. 110 In Nix v. Hardison,1 ' a member of
the Georgia State Patrol brought a section 1983 suit claiming that the
Commissioner of the Georgia Department of Public Safety and members
of the Georgia State Patrol deprived him of due process when they demoted him for misconduct.112 Plaintiff's demotion was reviewed by at
least three superiors.' 1 3 Plaintiff alleged that his due process rights had
been violated because he was not offered a hearing before the State Patrol Disciplinary Board."" Defendant, in affidavits supporting the summary judgment motion, claimed that plaintiff was orally offered an opportunity to have the case heard by the State Patrol Disciplinary Board but
refused that offer. 115 In ruling on the summary judgment motion Judge
Hall stated that the party seeking summary judgment must "bear the 'exacting burden' of demonstrating that there is no genuine dispute as to
any material fact in the case. '" 1 6 This language, which implies that the
movant must meet a high threshold burden, stands at odds with Judge
Hall's later contention that the movant "may obtain summary judgment
by citing the non-moving party's failure to make a showing sufficient to
create a genuine issue on an essential element of the case.'1 1 7 Since the
plaintiff failed to demonstrate an essential element of the case, summary
While this sort of sampling may not be empirically flawless, the dramatic change indicates
some difference in court behavior. Conversations with numerous practitioners has made it
clear that circuit practice is beginning to change but that many district judges are still applying the old standards. In some cases this may mean that the movant must also apprise
the court of Celotex, Anderson, and Matsushita. The new summary judgment standards
have affected practice in Atlanta. At least one firm has begun litigating in state court to
avoid the new federal standard.
110. See Pruitt v. Carpenters Local Union No. 225, 128 L.R.R.M. 2478 (N.D. Ga. 1987);
Westberry v. Brotherhood of Ry., Airline & Steamship Clerks, 130 L.R.R.M. 2479, 2486
(M.D. Fla. 1988) (plaintiffs failed to offer sufficient evidence demonstrating whether the
union breached its duty). The Fourth Circuit has liberally granted summary judgment in
employment related cases. See, e.g., Felty v. Graves-Humphreys Co., 818 F.2d 1126 (4th Cir.
1987); Goldberg v. Green & Co., 836 F.2d 845 (4th Cir. 1988).
111. 712 F. Supp. 185 (N.D. Ga.), aff'd, 891 F.2d 906 (1989).
112. 712 F. Supp. at 186 (Plaintiff had allegedly drawn and aimed his service revolver at
a Georgia Department of Transportation worker in front of several witnesses.).
113. Id. at 187.
114. Id.
115. Id. at 186.
116. Id. at 187 (quoting American Viking Contractors v. Scribner Equip. Co., 745 F.2d
1365, 1369 (11th Cir. 1984)).
117. Id. (citing Celotex Corp. v. Catrett, 477 U.S. 317 (1986)).
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judgment was entered for defendant." 8
Similar treatment was afforded plaintiffs in other employment-related
cases. In Blocker v. AT&T Technology System,119 defendant corporation
was granted summary judgment in a Title VII and Equal Pay Act
claim.2 0 A black female auditor sued her employer maintaining that she
was discriminated against on the basis of sex. 21 Defendant supported the
motion for summary judgment with four affidavits and the plaintiff's own
deposition. 122 The affidavits demonstrated that no other similarly situated
employees were accorded different treatment and that positions above
hers were filled by legitimate lateral transfers. 28 In a well-reasoned opinion, Judge Sharp carefully integrated the new summary judgment stan2
dards with the substantive law of Title VII and the Equal Pay Act.' 4
Citing Matsushita, Celotex, and Anderson, Sharp noted that "[s]ummary
judgment analysis centers on the definitions of the adjectives 'genuine'
and 'material.' "12s Sharp noted that the underlying substantive law defines these terms: "'Material' refers to 'the substantive law's identification of which facts are critical and which facts are irrelevant that governs'
or 'a criterion for categorizing factual disputes in their relation to the legal elements of the claim .. . ",.
s

Insufficient Title VII claims are readily adjudicated by summary proceedings under the new standard. In a subsequently approved magistrate's report, a black employee of General Electric had summary judgment entered against his claim that the company engaged in racial
discrimination by failing to promote him.' 27 The opinion notes that the
threshold burden is a light one; the movant is not required to negate his
opponent's claim. Rather, the movant may discharge his burden merely
by " 'showing-that is, pointing out to the district court-that there is an
absence of evidence to support the nonmoving party's case.' ",18 Noting
further that the "plaintiff carries the burden of demonstrating that the
defendant has unlawfully discriminated against him," summary judgment
was appropriate.12 ' Since the defendant presented credible evidence that
118.
(BNA)
119.
120.
121.
122.
123.
124.
125.
126.
127.
128.
129.

Id. at 189. See also EEOC v. Pettegrove Truck Serv., Inc., 49 Fair Empl. Prac. Cas.
1452 (S.D. Fla. 1989).
666 F. Supp. 209 (M.D. Fla. 1987).
Id. at 213.
Id. at 210.
Id.
Id. at 214.
Id. at 212-14.
Id. at 212.
Id. (citing Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986)).
Ritter v. General Elec. Co., 1989 U.S. Dist. Lexis 10493, *2 (N.D. Ga. 1989).
Id.at *3 (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)).
Id.at *4 (citing Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981)).
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a reason other than race motivated the promotion, the burden to prove
that the other reasons represented a pretext fell on him. 3 0 Plaintiff's assertion of a pretext was not sufficient to create a dispute requiring trial."s'
In employment discrimination matters the Eleventh Circuit appellate
judges have consistently and correctly affirmed trial court grants of summary judgment. In Grigsby v. Reynolds Metal Co.,"', the court provided
detailed and thoughtful analysis of summary judgment's role in employment discrimination claims.' Plaintiff, fifty years old at the commencement of the suit, brought a claim against her employer, alleging both age
and sex discrimination.' 3' The employer had, in an effort to retain her as
an employee, moved her into a different position when the plant at which
she was working closed. When a better qualified applicant received a new
position which plaintiff had sought, she brought suit. 3 5 The trial court
granted defendant's summary judgment motion because "Grigsby had
failed to put forth sufficient evidence showing the existence of a genuine
issue of fact as to whether the employer's reasons were merely a pretext
for discrimination."' I Stating that the "district court implicitly found
that Grigsby established a prima facie case of age and sex discrimination
"13 the court concluded that the plaintiff must also meet any burdens imposed by the underlying substantive law.'" Since Grigsby had
failed to do so, summary judgment was proper.""9 Noting that summary
judgment is an "inappropriate tool for resolving claims of employment
discrimination, which involve nebulous questions of motivation and intent,"" 0 the court held that where the "defendant's justification evidence
completely overcomes any inference to be drawn from the evidence submitted by the plaintiff, the district court may properly acknowledge that
fact and award summary judgment to the employer.""'
In Hudson v. Southern Ductile Casting Corp.,"4 ' the appellate court
130. Id. at *8.
131. Id. at *8. Plaintiff also asserted a manager derogatorily called him "big boy," but
the manager was not an employee at the time the promotion decision was made.
132. 821 F.2d 590 (11th Cir. 1987). For a detailed discussion of age discrimination see
Comment, The Age Discriminationin Employment Act: Handling the Element of Intent in
Summary Judgment Motions, 38 EMORY L.J. 523 (1989).
133. 821 F.2d at 593-96.
134. Id. at 592-93.

135. Id.
136. Id. at 593.
137. Id. at 595.
138. Id. at 595-97.
139. Id. at 597.
140. Id. at 595 (quoting Thornbough v. Columbus & Greenville R.R., 760 F.2d 633, 640
(5th Cir. 1985)).
141. Id. at 597.
142. 849 F.2d 1372 (11th Cir. 1988).
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affirmed a grant of summary judgment against a fifty-eight year old black
employee." 3 Hudson, whose job had been eliminated by a scale-down of
plant operations, rejected his employer's offers of related work and was
subsequently terminated.14" The other employees, who were white, accepted the new jobs."15 Hudson filed this action, alleging a violation of his
Title VII rights.1W He also contended that the termination resulted from
unlawful retaliation because he had consulted the Equal Employment
Opportunity Commission (EEOC) regarding his son.1 47 Since Hudson
could not demonstrate disparate treatment with.other white employees,
and the only person who had threatened retaliation for Hudson's EEOC
consultations had not been employed for several years before his termination, plaintiff had failed to produce a prima facie case under Title VII.14 8

This picture is clear: a prospective Title VII claimant must meet on
paper all of the burdens of production he would face at trial.1MIn Rollins
v. Techsouth, Inc.,150 the appellate court reversed a trial court's grant of
summary judgment.1 51 Rollins, a mid-level supervisor, was transferred to
a nonsupervisory position allegedly because of conflicts with her immediate supervisor." 52 After some minor difficulties, plaintiff showed a steady,
if unglamorous, work record."' After training a new person for her job
position, Rollins was promptly fired.15 4 The plaintiff, in opposition to the
summary judgment motion, marshalled sufficient evidence to demonstrate
a prima facie case, but could not, according to the trial judge, show that
the legitimate business reason for her termination was pretextual."', In
reversing the court noted that "[p]laintiff can establish pretext by showing that despite the stated business reason, plaintiff would not have been
fired but for discrimination, or by proving that the employer's explanation is not credible."" 0
According to the appellate court, since the evidence should be inter143. Id. at 1373.
144. Id. at 1374.
145. Id.

146. Id. at 1375.
147.

Id. at 1374.

148. Id. at 1375-76.
149. See, e.g., Sparks v. Pilot Freight Carriers, Inc., 830 F.2d 1554 (11th Cir. 1987); Wu
v. Thomas, 847 F.2d 1480 (11th Cir. 1988); Barnes v. Southwest Forest Indus., Inc., 814 F.2d
607 (11th Cir. 1987); Everett v. Napper, 833 F.2d 1507 (11th Cir. 1987); Sliverstein v. Gwinnett Hosp. Auth., 861 F.2d 1560 (11th Cir. 1988).
150. 833 F.2d 1525 (11th Cir. 1987).
151. Id.
152. Id. at 1526.
153. Id.
.154. Id.
155. Id. at 1529.
156. Id.
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preted in the light most favorable to the nonmovant, Rollins had demonstrated a genuine factual dispute.157 The court outlined the modern summary judgment standard:
What the court failed to recognize is that Celotex and Anderson, when
viewed together, draw a fine but clear line, keeping the burden of proof
on the nonmovant who ordinarily shoulders that burden at trial without
diminishing the district court's obligation to view all the evidence in the
light most favorable to the nonmoving party ....

In evaluating the

quality of appellant's evidence on age discrimination, the district court
crossed that line.158
B. Civil Rights
While it is clear that the new summary judgment standard makes
claims founded solely on circumstantial evidence less likely to reach trial,
civil rights claims with a strong circumstantial evidentiary base have been
allowed to reach a jury.""
In Samples v. City of Atlanta,'" the trial court's grant of a summary
judgment motion was reversed."' Parents of a youth fatally shot by a
police officer brought a section 1983 action against the city and the officer.,1 2 The decedent was shot five times by an Atlanta police officer
under questionable circumstances. 6 s There were no witnesses to the
shooting, but a review of the evidence suggested a number of equally reasonable inferences.16 " Plaintiffs supported their case by presenting evidence that the City of Atlanta encouraged a "shoot to kill" attitude
amongst the police. 165 The plaintiff's case used affidavits, numerous experts, and newspaper articles, all of which supported the inference alleged."' 0 Since the plaintiffs inference was sufficiently supported to persuade a reasonable jury, summary judgment was improper.16 7
157. Id. at 1531-32.
158. Id. at 1532 (emphasis in original) (citations omitted).
159. Compare Note, Summary Judgment and Circumstantial Evidence, 40 STAN. L.
REv. 491 (1988) with Kurtz v. Vickrey, 855 F.2d 723 (11th Cir. 1988); Lassiter v. Covington,
861 F.2d 680 (11th Cir. 1988); Schneider v. Indian River Comniunity College Found., 875
F.2d 1537 (11th Cir. 1989).
160. 846 F.2d 1328 (11th Cir. 1988).
161. Id. at 1334.
162. Id. at 1329-30.
163. Id.
164. Id.at 1333.
165. Id.

166. Id.
167. Id. at 1333-34. Compare, Brown v. City of Clewiston, 848 F.2d 1534 (11th Cir. 1988)
(A felon shot while fleeing failed to demonstrate with any evidence a similar policy followed
by City of Clewiston; the Eleventh Circuit affirmed the trial court's grant of summary
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C. Contracts

The Eleventh Circuit has been less successful in applying the new summary judgment procedures to unravel complex contractual disputes. In
Life Systems v. Fisher Scientific Group, Inc.,16 the trial court improperly applied the threshold burden for summary judgment. In a textbook
demonstration of how a party may teach a trial judge, the court held that
"Plaintiff has properly pointed out the party seeking summary judgment
'bears the exacting burden of demonstrating that there is no dispute as to
any material fact' in the case. ' "' Nothing was proper about the plaintiffs
pointing; this "exacting" threshold burden was clearly overruled by the
Supreme Court's holding in Celotex that "the burden on the moving
party may be discharged by 'showing' . . . that there is an absence of
evidence to support the nonmoving party's case. ' 17 0 In the instant case
71

the high threshold burden requirement forced the case to the jury.
Similarly, the appellate court floundered when it was unable to resolve
on summary judgment the definition of "consumer" in an Alabama statute. In Zeagler v. Custom Auto, Inc., plaintiff purchased a used Mercedes
from defendant. 17 Though plaintiff knew the car had been in a wreck,
plaintiff claimed that defendant had misrepresented the repair job
done.173 Plaintiff brought suit under the Alabama Deceptive Trade Practices Act (the "ADTPA").'7 ' Since the plaintiff admitted that car was intended for resale, the defendant moved for summary judgment contending that the plaintiff was not a consumer under the act.' 71 Despite the
fact that all the evidence presentable to determine how the legislature
defined "consumer" could be shown at the summary judgment stage, the
court held that the meaning of "consumer" was a factual, not a legal,
17

question.

Appellate courts' application of the new summary judgment procedure
to insurance contracts is decidedly muddled. In Hines v. State Farm Fire
& Casualty Co.,

77

the court paradoxically cites the new and the old stan-

judgment).
168. 1988 U.S. Dist. Lexis 2326 (S.D. Ga. 1988).
169. Id. at *3-4 (quoting Warrior Tombigbee Trans. Co. v. MA' Nan Fung, 695 F.2d
1294, 1296 (11th Cir. 1983)).
170. 477 U.S. at 325. See supra note 78 and accompanying text.
171. 1988 U.S. Dist. Lexis 2326, *22.
172. 880 F.2d 1284, 1285 (11th Cir. 1989).
173. Id. at 1285.
174. Id.
175. Id. (citing Alabama Deceptive Trade Practices Act, ALA. CODE § 8-19-1 (1984)).
176. Id. at 1286.
177. 815 F.2d 648 (11th Cir. 1987).
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dard in the same paragraph. 178 In Hines the Eleventh Circuit reversed a
summary judgment motion because the defendant had failed to demonstrate that no genuine issue of material fact existed supporting plaintiff's
case. ' The threshold burden imposed in Hines'" stands in direct con8
flict with Celotex."'
This paradox, the citation of two opposing authorities on summary
judgment procedure, appears in several Eleventh Circuit opinions. There
simply is no way to reconcile the older threshold burden frequently imposed by the district judges with the new Celotex standard which found
"no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar materials negating the op2
ponent's claim."1
Samson Plastic Conduit & Pipe Corp. v. Battenfeld Extrusionstechnik
GMBH 83 shows this paradox in a contractual setting. Samson contracted
with Battenfeld, a German corporation, to purchase pipe manufacturing
equipment. The equipment failed to operate properly, and Samson ceased
payment on the installment contract. 8 4 The German corporation sued in
Texas for the breach of the installment agreement. Samson, in turn, filed
suit in the Middle District of Alabama alleging fraud and breach of warranty. 85 After consolidation of the suits, the German corporation filed a
motion to dismiss.' The court converted this to a summary judgment
motion because supporting affidavits were attached. 8 7 The German corporation alleged that a forum selection clause in the sales contract required that all disputes be resolved by a German court.'8 The forum selection clause was clearly boiler-plate language; it was located on the back
of a printed form contract and written only in German.' 8 9 The court then
went on to explain the summary judgment standard. As to the threshold
burden the court stated: "it is clear that the movant bears the exacting
burden of showing both that there is no actual dispute as to any material
fact and that the moving party is entitled to a judgment as a matter of

178. Id. at 651.
179. Id. at 652.
180. Id. at 651. See also Borg-Warner Acceptance Corp. v. Davis, 804 F.2d 1580 (11th
Cir. 1986).
181. 477 U.S. at 323.
182. Id. (emphasis in original).
183. 718 F. Supp. 886 (M.D. Ala. 1989).
184. Id. at 888.
185. Id.

186. Id.
187. Id. at 887. The procedure was done pursuant to FED. R. Civ. P. 12(b).
188. 718 F. Supp. at 889.
189. Id. at 889-91.
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law."9 0 The court then proceeded to quote at length from the Supreme
Court's opinion in Anderson."' There was sufficient evidence, when interpreted in the light most favorable to the nonmovant, to raise a genuine
issue of material fact as to the validity of the forum selection clause1 9,
Thus, a grant of summary judgment would have been improper under the
new summary judgment standards. The trial court granted summary
judgment enforcing the forum selection clause.' 93 While the movant/defendant alleged that the contract could have but one interpretation, the
court implied that the clause had more than one reasonable interpretation. ' " Something is amiss here. If reasonable minds could differ, then
summary judgment was improper under either the new or the old
standard.
Commentators have noted that the plaintiff under the new standard
must meet a higher threshold burden than the defendant, since the plaintiff bears the burden at trial."' The plaintiff, however, can still utilize the
summary judgment motion, particularly when a clear, unambiguous contract is the gravamen of the action. In InternationalBrotherhood Boilermakers v. Local Lodge Dl11,1" the appellate court upheld a summary
judgment motion in favor of the party who had the burden of proof at
trial.197 A local's disaffiliation from its parent union was governed by the
union's constitution, which required the disaffiliated local to forfeit its
treasury."' After examining the contract, the trial court granted summary judgment to the parent union declaring that the contract language
was unambiguous and the union was entitled to judgment as a matter of
law. 199 The defendant appealed alleging factual disputes relating to asserted defenses to an unambiguous contract.2 00 Applying Celotex Judge
Fay stated that "a party cannot create a contractual ambiguity merely by
asserting that it exists. Likewise, disputes over contractual terms, standing alone, reveal no ambiguity." '' Absent a reasonable showing of ambi190.
191.
192.
193.
194.
195.
(1988).
196.

Id. at 888 (citing Combs v. King, 764 F.2d 818 (11th Cir. 1985)).
Id. at 888-89.
Id. at 889-92.
Id. at 892.
Id.
See Note, Summary Judgment and CircumstantialEvidence, 40 STAN. L. REv. 491
858 F.2d 1559 (11th Cir. 1988).

197. Id. at 1561 n.2.
198. Id. at 1560-61.
199. 681 F. Supp. 1570, 1575 (S.D. Ga. 1987).

200. 858 F.2d at 1561 n.2.
201. Id. at 1561.

MERCER LAW REVIEW

[Vol. 41

guity, the plaintiff/movant had met his burden and was entitled to a
202
grant of summary judgment.

D.

Construction Litigation

The new summary judgment standard has also begun to play a role in
construction contract litigation.203 The motion seems useful in weeding
out meretricious litigation and simplifying claims for trial. In Robert
Suris General ContractorCorp. v.New Metropolitan Federal Savings &
Loan,204 a general contractor appealed the trial court's grant of summary
judgment in favor of two savings and loan associations.20 The plaintiff
alleged that the two associations had conspired to engage in a conspiracy.208 Citing the standard from Anderson, the court noted that since
"neither the facts nor reasonable inferences drawn from those facts would
support the existence of any of the predicate acts [plaintiff] alleges, no
RICO liability may lie, and summary judgment for defendants was
proper.10 7 An inference that the mailing of past due notices represented
part of a nefarious scheme was considered unreasonable without further
evidence.108
In Arthur Pew Construction Co. v. First National Bank of Atlanta, 0 '
the court misapplied Celotex and required the movant to prove a negative. " Pew, a general contractor, entered into an agreement with Fenwick Associates to complete several government contracts Fenwick had
obtained under the Small Business Administration Minority Enterprise
Program." Under the agreement each party was to share costs and split
profits. Pew borrowed funds from First Atlanta, securing the loans with
an assignment of proceeds of Fenwick's government contracts.21 2 A dispute over the disbursement of funds from the account arose between Fenwick and Pew, and both parties retained legal counsel.21 Unbeknownst to
Pew, Fenwick drew a check on the account in order to set up a separate
account.214 Since several checks written by Pew employees had been is202.
203.
204.
205.
206.

Id. at 1564.
See, e.g., In re Colony Square Co., 843 F.2d 479 (11th Cir. 1988).
873 F.2d 1401 (11th Cir. 1989).
Id.at 1402.
Id. at 1403.

207. Id. at 1404-05 (emphasis added).
208. Id. at 1406. This reasonableness test harkens back to Matsushita's sliding scale of
inferences.
209. 827 F.2d 1488 (11th Cir. 1987).

210.
211.
212.
213.
214.

Id. at 1492-93.
Id. at 1490.
Id.
Id.
Id.
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sued, Fenwick's check was dishonored because of insufficient funds.21 5
Consequently, when First Atlanta was apprised of the dispute, it froze the
account.21 Fenwick and Pew reached an agreement as to the disbursement of funds from the joint account.21 7 Approximately a week later
Metz, a First Atlanta branch manger in Augusta, was presented by Fenwick with a release of the assignments. 1 Metz, unfamiliar with the ongoing dispute between Pew and Fenwick, removed the assignment allowing
Lipscomb,9 Fenwick's president, to transfer over $300,000 out of the
21
account.
Pew filed suit against First Atlanta and Fenwick's attorneys.22 0 After
sufficient discovery, the court entered summary judgment for First Atlanta and the attorneys.2 1 In reviewing the trial court's ruling, the appellate court misapplied the standard. The court argued that First Atlanta
"has not sustained its burden of proving the absence of genuine issues of
fact regarding the essential elements required to invoke the doctrine of
promissory estoppel.""2 Under Celotex the burden was upon the nonmovant/plaintiff to show sufficient dispute about a material element in
order to reach the jury. Since the "deposition testimony presents a substantial conflict regarding what assurances, if any, the [First Atlanta] officials made to Pew," summary judgment would not have been proper
under the new standard.2

2

The appellate court found that sufficient evi-

dence existed concerning
First Atlanta's negligence to allow that claim to
2 24
proceed to trial.

In deciding the claim against the attorneys, the appellate court properly applied the standard. Since Pew could offer no evidence to support
his contention that they had made false statements or knowingly participated in a fraud, summary judgment was warranted.2 5
E. Antitrust
In Matsushita the Supreme Court made it clear that summary judg215. Id.
216. Id. at 1490-91.
217. Id. at 1491.

218. Id.
219. Id.
220.

Id.

221. Id.
222. Id. at 1492.
223. Id.
224. Id.
225. Id. at 1493. See also In re Colony Square Co., 843 F.2d 479, 481 (11th Cir. 1988)
("Colony Square has an obligation to come forward with evidence supporting its claim in
order to withstand a motion for summary judgment.").

MERCER LAW REVIEW

762

[Vol. 41

ment was appropriate in antitrust litigation.2 2 A prospective antitrust lit-

igant must be able to demonstrate a plausible motive2 7 The less reasonable the alleged motive, the more evidence required. The Supreme Court
held in Matsushita that:
absence of any plausible motive to engage in the conduct charged is
highly relevant to whether a 'genuine issue for trial' exists within the
meaning of Rule 56(e). Lack of motive bears on the range of permissible
conclusions that might be drawn from ambiguous evidence: if petitioners
had no rational economic motive to conspire, and if their conduct is consistent with other, equally plausible explanations, the conduct does not
give rise to an inference of conspiracy."'

The Eleventh Circuit antitrust practice has been affected by the 1986
decisions; it takes a strong, supportable case to survive summary adjudication.22 9 In McGahee v. Northern Propane Gas Co., 30 the appellate
court reversed a motion for summary judgment granted in favor of defendant.2 31 McGahee, a former district manager for Northern Propane,
started up a business in competition with Northern Propane. McGahee's
local knowledge gave him an area market share of twenty-three percent
within two years of the commencement of operations, despite a price cut
of some five cents a gallon by Northern.2 2 Northern's market share
23
Mcdropped from sixty or sixty-five percent to thirty-five percent.
Gahee was able, through discovery, to demonstrate that Northern sold its
propane below its average total cost.234 The court found that the direct
competition "led to hard feelings, with Northern Propane's new district
manager in Camilla referring to McGahee in internal documents as 'Floyd
The S.O.B.' and setting '[c]ontribute to Floyd's financial problems' as a
district goal for 1983. ''235 McGahee supported his claim with Northern's
documents, which demonstrated that Northern sold propane to commercial customers below average variable cost and that Northern sold propane at lower prices in that district than others.236 Northern also pro-

226.
227.
228,
229.
230.
231.
232.
233.
234.
235.
236.

475 U.S. at 593.
Id.
Id. at 596-97.
Id. at 587.
858 F.2d 1487 (11th Cir. 1988).
Id. at 1507.
Id. at 1492.
Id.
Id.
Id.
Id.
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vided storage tanks without charge, a procedure not followed in other
37
districts.
In a long analysis, the court struggled with a testing structure to
demonstrate predatory pricing. "38 The court went on to hold that if defendant's prices were above total cost, no circumstantial evidence of predatory intent was demonstrated. 8 9 But if a defendant's prices were below
average total costs "then there is circumstantial evidence of predatory in2 41
'
This inference is not enough to escape summary judgment.
tent."240
The plaintiff must "have other evidence, either objective or subjective, of
predatory intent.2' 42 Furthermore, "[t]he closer a defendant's price is to
average total cost, the stronger this other evidence must be for the plaintiff still to avoid summary judgment. 24 3 If the plaintiff demonstrates
this, a "rebuttable presumption of predatory intent" is created.2 4 4 Mc-

Gahee was able to demonstrate that defendants had sold at below market, and with a supporting memorandum, that Northern attempted to impair McGahee's business. This evidence demonstrated that a reasonable
jury could find in his favor, thus making summary adjudication
2 45

improper.

Under Matsushita the Supreme Court established that a sliding scale
of inference would govern antitrust claims requiring prospective plaintiffs
to demonstrate a strong case to avoid summary judgment.2 46 In antitrust
litigation the Eleventh Circuit has remained faithful to the letter and the
24 7
intent of Matsushita.
E. Negligence
As noted previously,2 48 the Fifth Circuit had a strong tradition of send-

ing negligence actions to the jury. The historical resistance to summary
adjudication of tort claims can be found in the Eleventh Circuit's contin237.
238.
239.

Id.
Id. at 1493-1504.
Id. at 1503.

240. Id.
241.
242.
243.
244.
245.

Id.
Id.
Id.
Id. at 1504.
Id. at 1504-07.

246. 475 U.S. at 587-88.
247. For other summary judgment procedures in the antitrust context see Palmer v.
BRG of Georgia, Inc., 874 F.2d 1417 (11th Cir. 1989) (affirming summary judgment; plaintiffs unable to establish antitrust liability under rule of reason analysis); Helicopter Support
Sys. v. Hughes Helicopter, Inc., 818 F.2d 1530 (11th Cir. 1987) (reversing summary judgment rational conspiracy reasonably inferable from evidence).
248. See supra note 22 and accompanying text.
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ued hesitancy to grant summary judgment against injured plaintiffs.2 4'
One of the Eleventh Circuit's earliest opinions following Celotex pays
little more than lip service to the new standard.250 In Tippens v. Celotex
Corp.,2' the appellate court reversed a trial court's grant of a summary
judgment motion.25 2 A widow brought an action against an asbestos manufacturer for the death of her husband.2" Tippens alleged that her husband was exposed to Celotex's asbestos either when working as a pipefitter in Brunswick or as a supervisor at ITT.'" Defendant deposed the only
witness, who could not remember any time when the deponent has used a
Celotex product while in close proximity to the decedent.2" Additionally,
this deposition contradicted an earlier affidavit.256 Based on these inconsistencies and the plaintiff's inability to demonstrate that decedent was
exposed to a Celotex
product, the trial court granted Celotex's summary
257
judgment motion.
In reversing the trial court, the appellate bench misapplied the new
standard. Judge Brown's opinion can only be characterized as partisan.
He says in a footnote: "it appears that Celotex is intent not only in escaping judgment but also on creating its own treatise on summary judgment. 2 " Though citing to Celotex, Brown's reversal sounded a strong
cautionary note:
If one or more of the essential elements is in doubt, then summary judgment must not be granted. Summary judgment is such a lethal weapon,
depriving a litigant of a trial on the issue, caution must be used to ensure
only those cases devoid of any need for factual determinations are disposed of by summary judgment.25 '

The court went on to speculate how the decedent might have been exposed to Celotex's asbestos.20 Supported by only one contradictory affidavit, the plaintiff failed to meet the directed verdict standard outlined
in Anderson and Celotex, and therefore, the appellate court erred in reversing the summary judgment.
The court of appeals fared no better in a failure-to-warn case, George v.
249.
250.
251.
252.
253.
254.
255.
256.
257.
258.
259,
260

See, e.g., DeShong v. Seaboard Coast Line R.R., 737 F.2d 1520 (11th Cir. 1984).
Tippens v. Celotex Corp., 805 F.2d 949 (11th Cir. 1986).
Id. at 949.
Id.
Id. at 951.
Id.
Id.
Id. at 951-52.
Id. at 952.
Id. at 952 n.4.
Id. at 952-53.
Id. at 954.
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Brandychase Ltd. Partnership,1 decided two years later. Plaintiff, after
drinking several beers, dove into the swimming pool of the defendants'
apartment complex. 2" Plaintiff's headfirst running dive into the shallow

end resulted in severe personal injuries.22 Plaintiff took his dive after

pool hours into a pool which was only partially lit.2 " Defendants had
mounted a sign describing pool hours and warning that use of the pool
was at the swimmer's risk.2 " Plaintiff sued.2" Defendants moved successfully for summary judgment, noting that plaintiff had lived in the apartment complex for over a year." The district judge also found that plaintiff failed to utilize ordinary care and thus could not recover under
Georgia substantive law.2 " After noting that "questions of negligence and
proximate cause .. . are peculiarly within the province of the jury,"
Judge Atkins declared that "the existence of a material fact prevents
summary adjudication ....
Never does the opinion mention the summary judgment standard applied by the court. According to modern standards, plaintiff's failure to
demonstrate that he acted with due care, in response to defendant's assertion of a contributory negligence defense, should have resulted in summary judgment being entered against him.
District courts in the Eleventh Circuit have also struggled with the new
standard.2 7' In Hinesville Bank v. Pony Express Courier Corp.,272 the
court once again raises the recurrent paradox of citing two contradictory
authorities on summary judgment in the same paragraph. 7 2 Once again
the movant is required to meet the "exacting burden of demonstrating
that there is no dispute as to any material fact in the case."'2 77 In Hinesville Bank defendant lost a cash letter worth over three-quarters of a million dollars.2 76 Plaintiff brought suit against Pony Express and timely
filed a summary judgment motion. In opposition defendant asserted
that its liability was limited by a contract contained sub silentio in the
261.

841 F.2d 1094 (11th Cir. 1988).

262. Id. at 1095.

263. Id. at 1095-96.
264.
265.
266.
267.

Id.
Id.
Id.
Id.

at
at
at
at

1095.
1096.
1095.
1095-96.

268. Id. at 1096.
269. Id. (citations omitted).

270. Id. at 1097.
271. See, e.g., State Auto. Mut. Ins. Co. v. Nichols, 710 F. Supp. 1359 (N.D. Ga. 1989).
272. 1988 U.S. Dist. Lexis 3284 (S.D. Ga. 1988).

273.
274.
275.
276.

Id. at *4.
Id.
Id. at *1.
Id. at *4.
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tariff and waybill.'" The factual dispute was merely alleged, and therefore, no genuine issue of material fact existed for trial.21
More recent district court cases indicate that the judges who acknowledge its existence are beginning to apply the new summary judgment
standard.2 78 In First Tennessee Bank v. Wilson Freight Lines,2 80 defendant trucking company was granted summary judgment against plaintiffguardian who brought the action on behalf of the children of the
deceased.2
The Hastys ran into the back of a tractor trailer parked on the side of
the road. 2" Noting that negligence and proximate cause questions belong
to the jury, Judge Owens proceeded to correctly apply the modern summary judgment standard.28 Circumstantial evidence and the testimony of
several witnesses were used to establish plaintiff's own negligence.2 8 '
Owen's detailed factual findings demonstrate a complete understanding
of the role played by summary adjudication in the federal court system.
In a fascinating products liability action, the appellate court addressed
the role circumstantial evidence plays in the summary judgment analysis.28 Parents of a child who died after receiving a diphtheria-tetanuspertussis ("DTP") vaccine sued Wyeth and Lederle, two of three possible
manufacturers of the vaccine.28 The complaint alleged claims based on
theories of strict liability in design defect, negligent design, inadequate
warning, and breach of implied warranty.27 The trial court granted summary judgment for both defendant manufacturers.28 8 The case presented
an interesting factual situation. Dr. Murray opened his own pediatric
practice in April 1984, and in moving from his old clinic took along with
him bottles of DTP vaccine.2 ss The clinic had been using both Wyeth's
277. Id. at *7-8.
278. Id. at *3.
279. Compare Aiken v. Sears, Roebuck & Co., 1987 U.S. Dist. Lexis 190 (S.D. Ga. 1987)
with Doyle v. Sears Retail Dep't Store, 1988 U.S. Dist. Lexis 6971 (S.D. Ga. 1988). Both
cases are slip and fall torts with identical facts. The first utilizes the new summary judgment standards. The latter improperly invokes the old threshold burden language.
280. 1989 U.S. Dist. Lexis 5402 (M.D. Ga. 1984).
281. Id. at *1.
282. Id. at *9.
283. Id. at *20 (citing Celotex v. Catrett, 477 U.S. 317 (1986)). Movant may discharge his

burden by showing that there is an absence of evidence to support the nonmoving party's
case.
284.
285.
286.

Id. at *7.
Champan v. American Cyanamid Co., 861 F.2d 1515 (11th Cir. 1988).
Id. at 1516.

287. Id.
288. Id.
289.

Id.
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and Lederle's vaccines." 0 From May to September of 1984 an employee
ordered the DTP vaccine on an "as-needed" basis.' All of these subsequent purchases of the vaccine were form Lederle."' The doctor had a
general policy of using the oldest vaccine first."83 No records or evidence
were presented as to which vaccine was used fatally.'" Circumstantial evidence seemed to indicate, at least in terms of probability, that the vaccine belonged to Lederle."' Both manufacturers moved for summary
judgment alleging that plaintiff could not prove which product was utilized."' The only evidence that Wyeth's vaccine was used represented a
statistical improbability; thus summary judgment was proper since without more plaintiffs could not prove their case." 7 The reasonable inference
cut the other way with Lederle. Since a reasonable jury could conclude
that the child was inoculated by Lederle's vaccine, the court of appeals
held that summary judgment for that defendant was improperly granted
by the trial court.' Despite some difficulties with presenting an improper threshold burden to movants who do not bear the burden of proof
at trial, the Eleventh Circuit is struggling to apply the new summary
judgment standards in negligence actions.2'
V.

CONCLUSION

The new stronger summary judgment standard has been applied,
though often incorrectly, in other areas, including pension plan disputes 0 0 and contract fraud cases.'0 1 In 1986 the Supreme Court radically
altered the summary judgment procedure in an effort to ease the strain
.on an overburdened federal court system by equating the summary judgment with the directed verdict, by removing the threshold burden for
movants who do not bear the burden of proof at trial, and by testing
inferences against the reasonableness standard. Despite a strong tradition
of sending cases to the jury, the Eleventh Circuit has responded to the

290.
291.
292.
293.
294.
295.
296.

Id.
Id.
Id. at 1517.
Id.
Id.
Id.at 1519.
Id. at 1518.

297. Id. at 1520. More evidence could defeat this presumption.

298. Id.
299. Id. at 1518. See also Biletzskov v. Kelsey-Hayes Co., 1987 U.S. Dist. Lexis 13326
(S.D. Ga. 1987) (products liability, no failure to warn).
300. See, e.g., Useden v. Acker, 10 Employee Benefits Cas. (BNA) 2592 (S.D. Fla. 1989).
301. See, e.g., Dominick v. Dixie Nat'l Life Ins. Co., 809 F.2d 1559 (11th Cir. 1987); Seale
v. Miller, 698 F. Supp. 883 (N.D. Ga. 1988) (RICO fraud in cattle-feeding tax shelter).
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dictates of the Supreme Court. The widespread application of the new
standard has reached into all areas of federal litigation practice. In short,
every practitioner in federal court needs to understand how the 1986 decisions have strengthened the previously anemic summary judgment
motion.
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