
The Application of Contract Law to Georgia
Noncompete Agreements: Have We Been

Overlooking Something Obvious?

I. INTRODUCTION

Even after more than ninety years of litigation' the application of an
ex-employee's agreement not to compete against his former employer
continues to perplex the business community. This noncompete agree-
ment (also known as a restrictive covenant) will be the subject of this
comment. Despite the fact that the present-day standard for enforceable
covenants has been established for at least forty years,2 Georgia courts
still consistently refuse to uphold noncompete agreements because the
covenants are unreasonable.

There is certainly no shortage of scholarly work on this subject.' Rather
than simply regenerating a general survey on a topic that has received
recent noteworthy attention,4 this comment, after a review of the general
concept of restrictive covenants, will examine recent Georgia noncompete
cases as they relate to general common law principles of contract law.

A. Types of Covenants

Covenants not to compete fall into two general categories. The most
common type is a covenant ancillary to an employment contract.5 These
noncompete agreements usually contain restrictive covenants that pro-
hibit an employee from competing, soliciting customers, and disclosing

1. Rakestraw v. Lanier, 104 Ga. 188, 30 S.E. 735 (1898).
2. See Orkin Exterminating Co. v. Dewberry, 204 Ga. 794, 51 S.E.2d 669 (1949) (restric-

tive covenant must be reasonable in terms of time, territory, and business necessity). In
Barry v. Stanco Communications Products, Inc., 243 Ga. 68, 252 S.E.2d 494 (1979), the
court stated that a statewide territorial restriction is not automatically void.

3. See generally Blake, Employee Agreements Not to Compete, 73 HARV, L. REV. 625
(1960); Comment, A Fresh Look: Lowering the Mortality Rate of Covenants Not to Com-
pete Ancillary to Employment Contracts and to Sale of Business Contracts in Georgia, 31
EMORY L.J. 635 (1982).

4. Quittmeyer, Survey of Current Georgia Law Regarding Restrictive Covenants, 25 GA.
ST. B.J. 188 (1989); Martin, Contracts, 39 MERCER L. REV. 105, 111 (1987).

5. See, e.g., Wiley v. Royal Cup, Inc., 258 Ga. 357, 370 S.E.2d 744 (1988); Pierce v. In-
dustrial Boiler Co., 252 Ga. 558, 315 S.E.2d 423 (1984); Lane Co. v. Taylor, 174 Ga. App.
356, 330 S.E.2d 112 (1985).
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confidential information or trade secrets following the termination of his
employment. The other type of noncompete agreement is one that is an-
cillary to the sale of a business.' This restrictive covenant prohibits the
seller of a business from opening a similar business within a certain geo-
graphical area.7 Georgia courts associate different public policy issues
with these two types of covenants and will apply a lower level of scrutiny
when confronted with a covenant ancillary to the sale of a business.s
These restrictive covenants are more easily upheld and will, therefore, be
outside the scope of this comment.

Covenants not to compete have one primary purpose: To protect the
covenantee's investment in his business.' In an employment situation the
employer, who plans to spend a considerable amount of money toward
training and support of an employee, and who will also expose the em-
ployee to confidential client lists and business practices, will want some
assurance that the employee will not someday use this specialized train-
ing and information to the detriment of the employer.10 Consequently,
the employer will ask (or require) the employee, usually at the time he is
hired, to sign a statement agreeing not to work for a competing business
or otherwise to directly compete against the employer after termination
of employment. 1

B. Georgia's Position

* While few would disagree that the protection of legitimate business in-
terests is a worthwhile public objective, Georgia courts are still en-
trenched in the theory that any unnecessary restraint on trade is dis-
favorable to public policy.'2 Georgia courts will enforce a noncompete
agreement only if the restrictions involve nothing more than is reasonably
necessary to protect an employer's legitimate business interests, and if
the agreement specifically and reasonably defines limitations with respect
to activity, time, and territory.1" If any element of the noncompete agree-
ment is deficient, the entire covenant is void.' Furthermore, if the court

6. E.g., McAuliffe v. Vaughan, 135 Ga. 852, 70 S.E. 322 (1911) (the seller of a newspa-
per agreed not to operate a competing newspaper in the same cbunty).

7. Id. at 854, 70 S.E. at 323.
8. E.g., Taylor Freezer Sales Co. v. Sweden Freezer Eastern Corp., 224 Ga. 160, 163, 160

S.E.2d 356, 359 (1968).
9. See Comment, supra note 3, at 636.

10. See Blake, supra note 3, at 652.
11. E.g., Wiley v. Royal Cup, Inc., 258 Ga. 357, 357-58, 370 S.E.2d 744, 744-45 (1988).
12. O.C.G.A. § 13-8-2(a)(2) (Supp. 1989).
13. E.g., Farmer v. Airco, Inc., 231 Ga. 847, 849, 204 S.E.2d 580, 581 (1974); Durham v.

Stand-By Labor, Inc., 230 Ga. 558, 561, 198 S.E.2d 145, 148 (1973); Baxley v. Black, 224 Ga.
456, 457, 162 S.E.2d 389, 390 (1968).

14. E.g., Owens v. RMA Sales, Inc., 183 Ga. App. 340, 341, 358 S.E.2d 897, 899 (1987);
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is confronted with a restrictive covenant that is susceptible to more than
one reasonable interpretation, the court will use the interpretation which
least restricts competition." Georgia courts, however, view restrictive cov-
enants relating to the use of trade secrets as independent covenants that
are independently enforceable notwithstanding the enforceability of any
other restrictive covenant."'

C. Blue Pencil Doctrine

Apart from the practice of many other states,1 7 and despite the encour-
agement of practicing attorneys," Georgia courts still absolutely refuse to
use a "blue pencil" on a noncompete agreement.' Under the "blue pencil
doctrine of severability," a court may delete an unenforceable clause of a
noncompete agreement and uphold those portions that are reasonable.20

In Georgia, a noncompete agreement stands or falls in its entirety.21 As
the blue pencil doctrine is not available, should any portion of a restric-
tive covenant be found unreasonable, the entire noncompete agreement is
invalidated.

2 2

II. APPLICATION OF CONTRACT LAW

In 1896 a Dr. Rakestraw opened his own medical practice in the town
of Oliver, Georgia 2 Shortly thereafter, a Dr. Lanier filed suit against Dr.

Ward v. Process Control Corp., 247 Ga. 583, 584, 277 S.E.2d 671, 673 (1981); Jarrett v.
Hamilton, 179 Ga. App. 422, 423, 346 S.E.2d 875, 876 (1986).

15. Atlanta Center, Ltd. v. Hilton Hotels Corp., 848 F.2d 146, 148 (11th Cir. 1988) (a
restrictive covenant prohibiting a hotel owner from opening a new hotel within a certain
geographical area did not prevent him from rebuilding his existing hotel).

16. E.g., Lane Co. v. Taylor, 174 Ga. App. 356, 358, 330 S.E.2d 112, 116 (1985); Rollins
Protective Servs. Co. v. Palermo, 249 Ga. 138, 142, 287 S.E.2d 546, 550 (1982); Kern Mfg.
Corp. v. Sant, 182 Ga. App. 135, 138, 355 S.E.2d 437, 442 (1987).

17. See Comment, Covenants Not to Compete in Tennessee Employment Contracts:
Almost Everything You Wanted to Know But Were Afraid to Ask, 55 TENN. L. REv. 341,
380 (1988).

18. See Clark & Reynolds, The Underbrush Grows Deeper: Restrictive Covenants in
Employment Agreements in Georgia, 21 GA. ST. B.J. 28 (1984).

19. E.g., Kern Mfg. Corp. v. Sant, 182 Ga. App. 135, 138, 355 S.E.2d 437, 442 (1987);
Jarrett v. Hamilton, 179 Ga. App. 422, 423, 346 S.E.2d 875, 876 (1986); Wiley v. Royal Cup,
Inc., 258 Ga. 357, 359, 370 S.E.2d 744, 746 (1988).

20. Comment, supra note 3, at 691.
21. E.g., Owens v. RMA Sales, Inc., 183 Ga. App. 340, 341, 358 S.E.2d 897, 899 (1987);

Ward v. Process Control Corp., 247 Ga. 583, 584, 277 S.E.2d 671, 673 (1981); Jarrett v.
Hamilton, 179 Ga. App. 422, 423, 346 S.E.2d 875, 876 (1986).

22. E.g., Owens v. RMA Sales, Inc., 183 Ga. App. 340, 341, 358 S.E.2d 897, 899 (1987);
Ward v. Process Control Corp., 247 Ga. 583, 584, 277 S.E.2d 671, 673 (1981); Jarrett v.
Hamilton, 179 Ga. App. 422, 423, 346 S.E.2d 875, 876 (1986).

23. Rakestraw v. Lanier, 104 Ga. 188, 30 S.E. 735 (1898).
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Rakestraw. He sought an injunction restraining Rakestraw from practic-
ing medicine.2 4 In his complaint, Lanier alleged that Rakestraw was his
former medical partner. He further alleged that when he and Rakestraw
formed their partnership they executed an agreement in which Rakestraw
agreed that, should the partnership dissolve, Rakestraw would not at-
tempt to practice medicine within a fifteen mile radius of Oliver.25 In an
1898 decision the Georgia Supreme Court held that this agreement was
unreasonable and unenforceable because it did not include a time
limitation.26

In 1983 Linda Pierce began work as a customer service representative
for Thompson Recruitment Advertising in Atlanta. Shortly thereafter,
Nationwide Advertising Service filed suit against Ms. Pierce for breach of
contract.28 In its complaint, Nationwide alleged that Pierce was a former
employee of Nationwide. Nationwide further alleged that, during her em-
ployment, Ms. Pierce signed a contract agreeing not to compete against
Nationwide should her employment be terminated.2 In a 1987 decision,
the Georgia Court of Appeals held that this agreement was void and un-
enforceable because it contained an overly broad territorial restriction.8 0

Once again a Georgia business suffered defeat in its attempt to enforce a
noncompete agreement.

Why are noncompete agreements so difficult to enforce? When an em-
ployer comes before a court to try to enforce a restrictive covenant, how
does the court view the situation? Does the court see a shamelessly
greedy businessman who, after having used his employee to reap as much
profit as possible, now is desperately trying to get his grubby hands on
that very last ounce of flesh? Does the court see an agreement which will
stifle that very entrepreneurial spirit that made this country great? Does
it see an agreement that cannot be enforced simply because it fails to
satisfy the basic standards of an enforceable contract? Courts have gener-
ally viewed noncompete agreements in the context of "employment cases"
or "restraint of trade" cases rather than contract cases and, consequently,
will only occasionally refer to contract law in determining the enforceabil-
ity of the covenant. An examination of several general principles of con-
tract law, however, will show that many noncompete agreements would
fail simply because they are faulty contracts.

24. Id. at 190, 30 S.E. at 736.
25. Id. at 189-90, 30 S.E. at 735-36.
26. Id. at 202, 30 S.E. at 741.
27. Nationwide Advertising Serv. v. Thompson Recruitment Advertising, Inc., 183 Ga.

App. 678, 678, 359 S.E.2d 737, 739 (1987).
28. Id. at 678, 359 S.E.2d at 739.
29. Id.
30. Id. at 685, 359 S.E.2d at 744.
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A. Certainty of Terms

"Vagueness of expression, indefiniteness and uncertainty as to any of
the essential terms of an agreement, may prevent the creation of an en-
forceable contract." 1 Georgia courts have been very clear that the essen-
tial terms of a noncompete agreement include specific definitions relating
to activity, time, and territory limitations.82 Yet employers' restrictive
covenants are consistently defeated because an essential term is either
vague or missing entirely."'

In Prudential Insurance Co. v. Baum, " the plaintiff sued one of its
former sales agents alleging breach of an employment agreement8 5 The
defendant successfully claimed that the restrictive covenant was void and
unenforceable because it failed to even include a territorial restriction.8 6
While noncompete agreements must contain some territorial limitation,
there is no magic formula available to define the acceptable extent of the
limitation. Recent case law, however, does give reasonably clear direction
on the types of territorial restrictions that will be enforced. Generally
speaking, the terms of a territorial limitation must be sufficiently defined
to give meaningful definition to the restriction. 7 The limitation cannot
encompass any area greater than that which is necessary to protect the
employer's legitimate business interests.8 Neither will the court uphold a
territorial restriction that includes an area in which the employer does no
business.39 In Owens v. RMA Sales, Inc.,4" a manufacturer attempted to

31. A. CORBIN, CORBIN ON CONTRACTS § 95 (1952).
32. E.g., Beckman v. Cox Broadcasting Corp., 250 Ga. 127, 129, 296 S.E.2d 566, 568

(1982); Farmer v. Airco, Inc., 231 Ga. 847, 849, 204 S.E.2d 580, 581 (1974); Durham v.
Stand-By Labor, Inc., 230 Ga. 558, 561, 198 S.E.2d 145, 148 (1973).

33. E.g., Jarrett v. Hamilton, 179 Ga. App. 422, 346 S.E.2d 875 (1986) (territory and
activity restrictions were vague); Lane Co. v. Taylor, 174 Ga. App. 356, 330 S.E.2d 112
(1985) (territorial limitation omitted); Howard Schultz & Assocs. v. Broniec, 239 Ga. 181,
236 S.E.2d 265 (1977) (time limitation omitted).

34. 629 F. Supp. 466 (N.D. Ga. 1986).
35. Id. at 468.
36. Id. at 469.
37. E.g., Jarrett v. Hamilton, 179 Ga. App. 422, 346 S.E.2d 875 (1986) (a restrictive cove-

nant prohibiting a former salesman from engaging "in competitive activity 'within 25 miles
from (any) existing ... or any future marketing area...'" was not sufficiently narrow and
definite). Id. at 425, 346 S.E.2d at 877.

38. E.g., Rollins Protective Servs. Co. v. Palermo, 249 Ga. 138, 140, 287 S.E.2d 546, 548-
49 (1982) (a 50-mile restrictive radius of Atlanta was broader than necessary because the
employee did not work throughout the entire territory).

39. See, e.g., Interstate Transp., Inc. v. Syfan, 154 Ga. App. 413, 414, 268 S.E.2d 751, 752
(1980) (a poultry products distributor's restrictive covenant that prevented the employee
from competing within a 200-mile radius of Gainesville was "overkill" because it included
portions of Kentucky and Virginia in which the employer did not do business).

40. 183 Ga. App. 340, 358 S.E.2d 897 (1987).
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prohibit a distributor from marketing a similar product on the basis of a
"worldwide" restrictive covenant.41 Although this was a manufacturer-
distributor agreement, the court ruled that it was analogous to an em-
ployment contract.2 The court deemed a "worldwide" territorial restric-
tion to be a meaningless limitation and, therefore, contractually illegal."'
Also, a territorial restriction that cannot be determined until the date of
the employee's termination is considered to be too indefinite."

Furthermore, the courts have been consistently clear on the standard
applied to territorial restrictions. Enforceable territorial restrictions are
those that apply to the employee's, as opposed to the employer's, business
territory. Absent the showing of a legitimate business reason, a territorial
restriction cannot be geographically broader than the employee's territo-
rial responsibility."' In Wiley v. Royal Cup, Inc.,4" a covenant prohibited
a former district sales manager from competing in eighteen named coun-
ties.47 The court declared the entire noncompete agreement void because
the territorial restriction included two counties where the employer did
business but the employee had not worked. 4" Additionally, in Windsor-
Douglas Associates v. Patterson,49 the court looked beyond the em-
ployee's geographical responsibility and considered whether the corre-
sponding client restrictions were reasonable. 50 The employee of an execu-
tive recruitment firm had signed a noncompete agreement prohibiting her
from competing within a five county area for a period of one year follow-
ing the termination of her employment." The court declared the entire
noncompete agreement unenforceable as overbroad because it prohibited
the employee from contacting any of the employer's customers, including
those with whom she previously had no contact.'2 The court, however, in

41. Id. at 341, 358 S.E.2d at 899.
42. Id.
43. Id.
44. E.g., Koger Properties, Inc. v. Adams-Cates Co., 247 Ga. 68, 274 S.E.2d 329 (1981)

(an executive for an office park developer could not be held to a territorial restriction if he
could not forecast what it would be). See also Jarrett v. Hamilton, 179 Ga. App. 422, 425,
346 S.E.2d 875, 877 (1986) (a territorial restriction was unenforceable because it included
"any future marketing area").

45. E.g., Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977) (a six-
state restricted territory exceeded the employee's territorial responsibility); Crowe v. Man-
.power Temporary Servs., 256 Ga. 239, 347 S.E.2d 560 (1986) (a 50-mile radius restriction
exceeded the employee's territorial responsibility).

46. 258 Ga. 357, 370 S.E.2d 744 (1988).
47. Id. at 358, 370 S.E.2d at 745.
48. Id, at 359, 370 S.E.2d at 746.
49. 179 Ga. App. 674, 347 S.E.2d 362 (1986).
50. Id. at 675, 347 S.E.2d at 363.
51. Id. at 674, 347 S.E.2d at 362.
52. Id. at 675, 347 S.E.2d at 363.

728 [Vol. 41
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Nunn v. Orkin Exterminating Co.,58 upheld a restrictive covenant that
prohibited the employee from calling on any of the employer's customers
"within the territory stated in Paragraph 5(c). . . ."" The employee had
worked for Orkin as a route technician for approximately twenty-three
years in the named territory. 5 The record, however, does not supply ad-
ditional facts to aid one in distinguishing this case from Windsor-Doug-
las. Employers will have to wait for future litigation to see if this type of
territorial restriction is sufficiently definite for the court.

Despite a seemingly overwhelming case history against territorial re-
strictions, courts have upheld such restrictions when they were meaning-
fully defined and, given the nature of the industry, the employer was able
to demonstrate a legitimate business interest that needed protection. In
Pierce v. Industrial Boiler Co.,5" the court ruled that a 120-mile restricted
radius was reasonable, 57 and in National Settlement Associates, Inc. v.
Creel,5" a 200-mile restricted radius was determined by the court to be
reasonable."9

The second essential term of a noncompete agreement is a time limita-
tion. A definite time limitation is fairly easy to identify. Either the
noncompete agreement contains a time limitation or it does not. If it does
not have a time limitation then it is missing an essential term of a bind-
ing agreement and is, therefore, contractually unenforceable.8 0 So long as
the covenant specifies a time limitation and the duration of the restric-
tion is reasonably related to the employer's legitimate business interests,
the court will uphold its legality.6"

The court must be able to identify with sufficient definiteness what it is
asked to enforce. "A court cannot enforce a contract unless it can deter-

53. 256 Ga. 558, 350 S.E.2d 425 (1986).
54. Id. at 559, 350 S.E.2d at 426.
55. Id. at 558, 350 S.E.2d at 426.
56. 252 Ga. 558, 315 S.E.2d 423 (1984).
57. Id. at 559, 315 S.E.2d at 424.
58. 256 Ga. 329, 349 S.E.2d 177 (1986).
59. Id. at 331-32, 349 S.E.2d at 180. While the 200-mile radius territorial restriction was

reasonable the noncompete agreement was unenforceable for other reasons.
60. L. SIMPSON, HANDBOOK ON THE LAW OF CONTRACTS § 48 (2d ed. 1965). "Agreements

which provide for a continuing performance, and which contain no provision as to duration
or termination, normally are construed as terminable at the will of either party, and so are
not contracts at all, since they bind neither party as to the future." Id. See Howard Schultz
& Assocs., Inc. v. Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977) (a noncompete agreement was
unenforceable because it did not include a time limitation).

61. E.g., Johnson v. Lee, 243 Ga. 864, 257 S.E.2d 273 (1979). The court upheld a five-
year time restriction as reasonable because the former employee of an office equipment com-
pany "had access to all of appellee's (the employer's) customer records and knew the dates
that various maintenance contracts would be up for renewal .... Id. at 866, 257 S.E.2d at
275,

19901 729
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mine what it is. . . . It is not even enough that they [the parties) have
actually agreed, if their expressions are not such that the court can deter-
mine what the terms of that agreement are."" A noncompete agreement
must properly define the nature of the restricted activity.' s Specifically,
what is it that the employee is not supposed to do when his employment
is terminated? Courts have consistently stated that an employer must
identify, with reasonable particularity, the nature of the restricted activ-
ity and required that this restriction cannot be broader than what is rea-
sonably necessary to protect the employer's legitimate business inter-
ests.6 4 Problems in this area often arise when an employer attempts to
restrict an employee from working for a competitor "in any capacity." In
Nationwide Advertising Service, Inc.," the court refused to uphold this
type of restrictive covenant stating that "a contract which prohibits an
employee from working for any competitor in any capacity 'fails to spec-
ify with particularity the activities which the employee is prohibited from
performing and is therefore too indefinite to be enforceable.' "6 Although
courts used the "in any capacity" doctrine by concept in 195367 and by
name in 1963, 61 courts during the 1980s had ample opportunity to use the
"in any capacity" rule to void noncompete agreements."

The Georgia courts will uphold restrictive covenants when the agree-
ment specifies the nature of the business that is restricted and the spe-
cific function that is prohibited. "The scope of activities restricted will be
found reasonable when there is a rational relationship between those ac-
tivities and the activities the employee conducted for his former em-
ployer. '7 0 Any attempt by the employer to expand the restriction to func-

62. A. CORBIN, CORBIN ON CONTRACTS § 95 (1952).
63. E.g., Jarrett v. Hamilton, 179 Ga. App. 422, 346 S.E.2d 875 (1986) (an activity re-

striction was unenforceable because it was too indefinite); Pierce v. Industrial Boiler Co.,
252 Ga. 558, 315 S.E.2d 423 (1984) (an activity restriction was upheld because it was suffi-
ciently defined).

64. E.g., Farmer v. Airco, Inc., 231 Ga. 847, 204 S.E.2d 580 (1974); Wilson v. Center
Bros., 250 Ga. 156, 296 S.E.2d 589 (1982).

65. 183 Ga. App. 678, 359 S.E.2d 737 (1987).
66. Id. at 685, 359 S.E.2d at 743 (citing McNeal Group v. Restivo, 252 Ga. 112, 311

S.E.2d 831 (1984)).
67. Friedman v. Friedman, 209 Ga. 653, 74 S.E.2d 860 (1953).
68. Dixie Bearings, Inc. v. Walker, 219 Ga. 353, 133 S.E.2d 338 (1963).
69. E.g., Fields v. Rainbow Int'l Carpet Dyeing & Cleaning Co., 259 Ga. 375, 380 S.E.2d

693 (1989) (the court invalidated a franchise agreement that prohibited the franchisee from
working for a competitor in any capacity); National Settlement Assocs. v. Creel, 256 Ga. 329,
349 S.E.2d 177 (1986) (a lump sum and structured settlements salesman cannot be prohib-
ited from working for a competitor in any capacity).

70. Wesley-Jessen, Inc. v. Armento, 519 F. Supp. 1352, 1357 (N.D. Ga. 1981).

[Vol. 41730
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tions the employee did not perform will render the entire noncompete
agreement unenforceable.7 1

A contract must tell the court what it is supposed to enforce. If the
court cannot give meaningful definition to the essential terms then it
must render the contract unenforceable. Many noncompete agreements
simply fail to include these fundamental ingredients of an enforceable
contract.72 The court has told employers that the essential terms of all
noncompete agreements include territory, time, and activity restrictions.
These restrictions must be sufficiently defined to enable the court to de-
termine the terms of the agrebment, and they must not be broader than
the employer reasonably needs to protect his legitimate business
interests.

B. Bargaining Power

An adhesion contract (commonly known as a take-it-or-leave-it con-
tract) places one of the contracting parties into a position of having to
accept the entire contract as presented or reject it completely.78 If the
court believes the drafting party was in a stronger bargaining position,
then, under modern rules of contract construction, the court will interpret
the contract in a manner favorable to the weaker party.7 4 In an employ-
ment setting an employee is usually faced with a situation in which he
gains employment only if he agrees to the employer's restrictive covenant.
If he refuses this condition, or if he attempts to negotiate the conditions
of the covenant, the employer merely hires someone else. The employee's
choice is basically reduced to that of employment or unemployment.
Therefore," . . . a contract of employment inherently involves parties of
unequal bargaining power to the extent that the result is often a contract
of adhesion." 5

In Kern Manufacturing Corp. v. Sant,7 6 the employer asserted that a
noncompete agreement was not ancillary to employment because the par-
ties formed it at the time of the employee's termination.7 The court,

71. E.g., Puritan/Churchill Chemical Co. v. Eubank, 245 Ga. 334, 265 S.E.2d 16 (1980)
(an activity restriction was unenforceable because it prohibited a chemical salesman from
working for a competitor in an ownership, managerial, or executive capacity).

72. E.g., Prudential Ins. Co. v. Baum, 629 F. Supp. 466 (N.D. Ga. 1986) (no territory
limitation); Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977) (no
time limitation); Orkin Exterminating Co. v. Walker, 251 Ga. 536, 307 S.E.2d 914 (1983) (no
activity limitation).

73. E. FARNSWORTH, CONTRACTS § 4.26 (1982).
74. Patterson, The Interpretation and Construction of Contracts, 64 COLUM. L. REv.

833, 835 (1964).
75. Watson v. Waffle House, Inc., 253 Ga. 671, 672, 324 S.E.2d 175, 177 (1985).
76. 182 Ga. App. 135, 355 S.E.2d 437 (1987).
77. Id. at 140-41, 355 S.E.2d at 444.
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however, looked to "the relative bargaining power of the parties. . ." and
classified the restrictive covenant as one that was ancillary to employ-
ment and thus subject to strict scrutiny. 8 Even restrictive covenants for
senior executives are subject to review. In White v. FletcherlMayo/Asso-
ciates,7 the court determined that a corporate vice-president, despite his
relative position within the corporate hierarchy, was in a bargaining posi-
tion "not significantly greater than that of a mere employee ... ."o The
court considered the noncompete agreement to be "a covenant ancillary
to an employment contract . . ." and subject to the same scrutiny that
courts apply to an ordinary employer-employee relationship.81 Again, in
Rash v. Toccoa Clinic Medical Associates," the court, when ruling on the
validity of a restrictive covenant, examined the bargaining positions of
the parties.83 The court upheld the noncompete agreement because, inter
alia, the covenant was ancillary to a partnership between physicians and,
therefore, the parties to the agreement held relatively equal bargaining
positions.84 When faced with a case involving a noncompete agreement,
the court will examine the status of the parties in terms of their relative
bargaining positions. The court will then use the parties' bargaining
power to determine the scrutiny level to apply to the case.

C. Forbearance

A restrictive covenant, just as any other contract, must be based upon
sufficient consideration. s In early Georgia cases, the court specifically
mentioned the importance of consideration." Consideration, however, has
played only a minor role in noncompete cases, and modern courts seldom
mention it.87 A possible explanation for the court's disinterest could be

78. Id. at 441, 355 S.E.2d at 444.
79. 251 Ga. 203, 303 S.E.2d 746 (1983). Many noncompete cases actually involve hybrid

agreements. A restrictive employment covenant may be tied to an agreement involving a
partnership, a distributorship, a sale of a business involving an employee of the seller, a
stockholder/shareholder situation, etc. White is such a case because the dispute concerning
the noncompete employment agreement arose in relation to the sale of a business. This case
is of special significance because it established that, even if the restrictive employment cove-
nant is in the context of the sale of a business, Georgia courts will view the restrictive cove-
nant in terms of a standard noncompete employment agreement.

80. Id. at 208, 303 S.E.2d at 751.
81. Id.
82. 253 Ga. 322, 320 S.E.2d 170 (1984).
83. Id. at 325-26, 320 S.E.2d at 173.
84. Id.
85. Goodman v. Henderson, 58 Ga. 567, 569-70 (1877) (quoting Holmes v. Martin, 10 Ga.

503, 505 (1851)).
86. Id.
87. See, e.g., Thomas v. Coastal Indus. Servs., Inc., 214 Ga. 832, 108 S.E.2d 328 (1959)

(the court rendered a noncompete agreement unenforceable because it contained an overly
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that consideration in employment situations is easily provable and is sel-
dom an issue in dispute. The court seems to view the receipt of ordinary
compensation and the acquisition of occupational skills as consideration
for the employee's services and agreement not to compete after termina-
tion."8 Accordingly, the same consideration that supports the employment
,agreement supports a restrictive covenant."' Suppose, however, that sepa-
rate consideration or additional compensation specifically supported the
noncompete agreement. If part of an employee's compensation was con-
sideration specifically for his agreement not to compete in the future,
would the court then uphold such a covenant on the basis of valid consid-
eration in exchange for the employee's forbearance of a legal right? "One
who forbears to exercise some legal power that he has is usually also for-
bearing to exercise his legal privilege. His forbearance, in such cases, is all
the more certainly a sufficient consideration for the reason that he is for-
bearing to exercise a power as well as a privilege."90

Recent case law indicates that separate consideration will not uphold a
noncompete agreement that would otherwise be invalid.' In Rash, the
court adjudicated a noncompete agreement that provided the court with
an opportunity to address this issue although the court ultimately de-
clined to do so. A group of physicians formed a partnership and opened a
medical practice. The partners signed an agreement that provided: "As
part of the consideration for this agreement, the partners hereto agree
that if a partner leaves the partnership for any reason he binds himself
not to engage in the practice of medicine . . . ."" The court found the
noncompete agreement to be enforceable for other reasons and never ad-
dressed the issue regarding whether the covenant could stand on its own
as a valid forbearance of a legal right. 3 Also, the case in Rash is distin-
guishable from most noncompete cases because it involved a partnership
of physicians of relatively equal standing as opposed to a typical em-
ployer-employee relationship in which one party is in a significantly
stronger bargaining position.

The case of Kern Manufacturing," confronted the court squarely with
a noncompete agreement that was supported by separate consideration.

broad territorial restriction but stated that the agreement was not void for lack of
consideration).

88. E.g., Breed v. National Credit Ass'n, 211 Ga. 629, 88 S.E.2d 15 (1955) (the perform-
ance of employment was sufficient consideration to support the restrictive covenant).

89. See Note, Consideration for Employee Noncompetition Covenants in Employments
at Will, 54 FORDHAM L. REV. 1123 (1986).

90. A. CORBIN, CORBIN ON CONTRACTS § 136 (1952).
91. 182 Ga. App. 135, 355 S.E.2d 437 (1987).
92. 253 Ga. at 322-23, 320 S.E.2d at 171.
93. Id. at 325-26, 320 S.E.2d at 173.
94. 182 Ga. App. 135, 355 S.E.2d 437 (1987).
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In 1973 Kern, a manufacturer and seller of specialty chemicals, employed
Mr. Sant.5 In 1977 the parties entered into an employment agreement
that contained certain restrictive covenants including a noncompete cove-
nant, a nondisclosure covenant, and a covenant against pirating Kem's
employees." In 1980 Sant was forced to resign. At the time of Sant's res-
ignation, Kem agreed to pay Sant $40,000 in thirteen monthly install-
ments to reconfirm "Sant's obligations and covenants to Kem which are
to continue after the date of this agreement . . . . 97 Sant subsequently
accepted a position with a competing company as a zone sales manager, a
position he had not held for Kern. 98 There was some overlap between
Sant's new zone and Kem's restricted territory, and Kern ceased making
payments.9 Sant filed suit alleging the restrictive covenants were
unenforceable.100

Despite the presence of separate consideration, the court held the
noncompete agreement was unenforceable as overly broad. 101 Further-
more, even though it was clear that the parties intended the payments to
be conditioned on Sant's adherence to the noncompete agreement, the
court held that other provisions of the agreement were severable and in-
dependently enforceable.1

0
2 The nondisclosure covenant, therefore, was

still valid, and since there was no evidence that Sant had violated this
portion of the agreement, he could continue to receive payments.1 0 3 Based
on the court's position in Kern, it appears as though the presence of sepa-
rate or additional consideration will play no part in the court's decision
on the enforceability of a noncompete agreement. 04

D. Public Policy

Public policy is, by far, the single most predominant doctrine that
Georgia courts rely on when voiding noncompete agreements. In addition
to ample common law precedent which holds that contracts which re-
strain trade are illegal,10 1 Georgia has officially declared such contracts to

95. Id. at 135, 355 S.E.2d at 440.
96. Id. at 135-36, 355 S.E.2d at 440.
97. Id. at 135, 355 S.E.2d at 440.
98. Id. at 136, 355 S.E.2d at 440.
99. Id.

100. Id.
101. Id. at 141-42, 355 S.E.2d at 444-45.
102. Id. at 140, 355 S.E.2d at 443.
103. Id.
104. For materials on restrictive covenants and consideration in other jurisdictions see

generally Annotation, Sufficiency of Consideration for Employee's Covenant Not to Com-
pete, Entered Into After Inception of Employment, 51 A.L.R.3d 825 (1973 & Supp. 1989).

105. RESTATEMENT (SECOND) OF CONTRACTS § 186 (1981); L. SIMPSON, HANDBOOK OF THE

LAW OF CONTRACTS § 214 (2d ed. 1965); E. FARNSWORTH, CONTRACTS § 5.3 (1982).
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be unenforceable.106 Public policy disfavors any restraint on trade."0 '
When a case confronts the court with a restrictive covenant, "the court
must balance the interest the employer seeks to protect against the im-
pact the covenant will have on the employee, factoring in the effect of the
covenant on the public's interest in promoting competition and the free-
dom of individuals to contract."108 The courts will generally consider the
public's interest in promoting economic competition to outweigh
whatever interest the employer is seeking to protect.1' 9 Furthermore, this
public interest has sufficient strength to prevent an employer from doing
an end run around the Georgia courts.

In Nasco, Inc. v. Gimbert,"0 a noncompete agreement contained a
choice of law clause specifying that the law of Tennessee would apply.'
The Georgia Supreme Court refused to honor the choice of law provision,
stating:

The law of the jurisdiction chosen by parties to a contract to govern their
contractual rights will not be applied by Georgia courts where applica-
tion of the chosen law would contravene the policy of, or would be preju-
dicial to the interests of, this state .... Covenants against disclosure,
like covenants against competition, affect the interests of this state,...
and hence their validity is determined by the public policy of this
state.11

This same issue arose again in Marketing & Research Counselors, Inc.
v. Booth.' 3 A federal court, sitting in diversity, referred to the Nasco doc-
trine.and applied Georgia law even though the noncompete agreement
included a choice of law clause that specified Texas law would govern."1

106. GA. CONST. art. III, § 6, para. 5(c) (Supp. 1989); O.CG.A. § 13-8-2(a)(2) (Supp.
1989).

107. GA. CONST. art. III, § 6, para. 5(c) (Supp. 1989); O.C.G.A. § 13-8-2(a)(2) (Supp.
1989).

108. Beckman v. Cox Broadcasting Corp., 250 Ga. 127, 130, 296 S.E.2d 566, 568 (1982)
(citing Uni-Worth Enterprises v. Wilson, 244 Ga. 636, 261 S.E.2d 572 (1979); Howard Sch-
ultz & Assocs. v. Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977); Durham v. Stand-By Labor,
Inc., 230 Ga. 558, 198 S.E.2d 145 (1973)).

109. E.g., Fuller v. Kolb, 238 Ga. 602, 234 S.E.2d 517 (1977) (an accountant could not be
restrained from opening his own practice); Pope v. Kem Mfg. Corp., 249 Ga. 868, 295 S.E.2d
290 (1982) (a chemical salesman could not be restrained from selling competing products);
Wesley-Jessen, Inc. v. Armento, 519 F. Supp. 1352 (N.D. Ga. 1981) (a contact lens salesman
could not be restrained from selling competing products).

110. 239 Ga. 675, 238 S.E.2d 368 (1977).
111. Id. at 675, 238 S.E.2d at 369.
112. Id. at 676, 238 S.E.2d at 369 (citing Thomas v. Best Mfg. Corp., 234 Ga. 787, 218

S.E.2d 68 (1975); Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977)).
113. 601 F. Supp. 615 (N.D. Ga. 1985).
114. Id. at 617. Compare Nordson Corp. v. Plasschaert, 674 F.2d 1371 (11th Cir. 1982).

Georgia law will not automatically be applied in a restrictive covenant case if another state
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Georgia has a strong public policy interest in encouraging economic vital-
ity.11 This policy cannot be served by inhibiting the ability of its citizens
to find gainful employment. Consequently, the courts will not enforce any
contractual agreement that places an unnecessary restraint on trade.

III. CONCLUSION

A review of cases involving noncompete agreements has shown that re-
strictive covenants that courts have declared void in an employment or
restraint of trade context would also fail if courts were to apply tradi-
tional contract analysis. Likewise, covenants that courts have upheld
would also stand as valid contracts. Regardless of the court's characteri-
zation of a noncompete case, employers should have a better chance of
success if they make a deliberate effort to adhere to fundamental princi-
ples of contract formation. The agreement must be supported by consid-
eration. It must include all of the essential terms (time, territory, and
activity), and it must meaningfully define them. And, most importantly,
the covenant must be narrow enough so as not to conflict with Georgia's
strong public policy which disfavors any restraint on trade.

THOMAS E. JORDAN*

clearly has a materially greater interest.
115. GA. CONsT. art. III, § 6, para. 5(c) (Supp. 1989); O.C.G.A. § 13-8-2(a)(2) (Supp.

1989).
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