SURVEY ARTICLES

Business Associations
by Paul A. Quir6s*
and
Michael L. Chapman**
This Article surveys noteworthy cases that Georgia appellate courts
and the United States District Courts for Georgia decided during the survey period and important acts of the Georgia General Assembly concerning corporation, partnership, securities, and agency law. Many of the
cases decided during the survey period involve the application of the
Georgia Business Corporation Code (the "Old Code")' as it existed prior
to July 1, 1989, when the new Georgia Business Corporation Code (the
"New Code") 2 became effective.8 A thorough discussion of the changes
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the New Code implemented is beyond the scope of this brief article and
would be somewhat repetitive in light of William J. Carney's recent article,4 which provides an insightful discussion of the New Code.
I. CORPORATIONS

Fiduciary Duty of a Majority Shareholder

A.

In Marshall v. W.E. Marshall Co.,8 the court of appeals, in reviewing a
summary judgment appeal and cross-appeal in a shareholder dispute,
held that "it would be inconsistent with the realities of the business world
to impose a fiduciary relationship upon the directors and officers of a
close corporation to protect minority shareholders, but not upon the majority shareholder who really controls the corporation."' The court's language suggests a possible extension of a majority shareholder's duty of
loyalty to minority shareholders under Georgia law. A possibility exists
that this case is an aberration and this language appears to be dicta. If
this is not the case, then the court has extended somewhat the traditional
balances of rights and duties between shareholders. Marshall, a difficult
case to understand, may have reduced precedential value because the
court recites no facts underlying its decisions, there are a large number of
issues appealed, and the appellate procedures of appeal and cross-appeal
make the parties hard to identify. The court of appeals offers no Georgia
7
cases to support the language quoted above.
B. Dissenter'sRights
In Columbus Mills, Inc. v. Kahn,' the Supreme Court of Georgia decreased the options of a minority shareholder faced with a merger at an
allegedly inadequate price.' The Kahns were shareholders in Columbus
Mills, a publicly held corporation. Swift, a director of Columbus Mills,
owned Carpet Mill Store, Inc., together with other family members. Swift
proposed that Columbus Mills be merged into Carpet Mill Store with Co4. Carney, Changes in Corporate Practice Under Georgia's New Business Corporation
Code, 40 MERCER L. REv. 655 (1989). Professor Carney served as reporter of the Georgia

Business Corporation Code Revision Committee, the committee that initially drafted the
New Code. O.C.G.A. tit. 14, at 10-11 (1989); Carney, supra, at 658-59.
5.

189 Ga. App. 510, 376 S.E.2d 393 (1988).

6. Id. at 512, 376 S.E.2d at 396.
7.

For a discussion of fiduciary duties of majority shareholders to minority shareholders

and their recognition by Georgia courts, see Hermance & Quir6s, The Dynamics Among
Shareholders, Directors and Officers in Corporate Organizations under Georgia Law, 37
MERCER L. REv. 79, 91-93 (1985).
8. 259 Ga. 80, 377 S.E.2d 153 (1989).

9. Id. at 82, 377 S.E.2d at 155.
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lumbus Mills' shareholders receiving forty-three dollars per share. The
Kahns sought unsuccessfully to enjoin the transaction, alleging that the
price was "so grossly unfair as to constitute a separate and aggravated
breach of fiduciary duty."' The Kahns continued seeking a higher price
per share after completion of the merger but surrendered their shares for
forty-three dollars each. 1 The trial court granted defendants' motion for
summary judgment,12 but the court of appeals reversed in a five to four
decision. 13 The Supreme Court of Georgia reversed the court of appeals.'
The supreme court stated that the Kahns had three options when faced
with an offer that they believed was too low: they could exercise their
statutory appraisal rights;'" they could bring a suit based on fraud or misrepresentation; or they could accept the offered price." The court held:
any (separate] claim by [the Kahns] was abandoned when [they] failed
to appeal the denial of their motion to enjoin the merger. [The Kahns]
had every opportunity to exercise their [statutory] appraisal rights ...

but instead they chose to tender their shares at the offered price and
accept the benefit of the merger, thereby abandoning their
7 statutory
rights and ratifying and acquiescing in the plan of merger.1
The court bolstered its opinion by rationalizing that if the court allowed
the Kahns to maintain this type of action after accepting the price and
benefits of the merger, the court would destroy the balance that was
struck in the statutory appraisal provisions between dissenters and their
corporations by allowing shareholders to receive payment earlier than
under the statute, by allowing shareholders to avoid the provisions of the
statute that could assign the corporation's appraisal costs to the shareholder, and by allowing shareholders to avoid the possibility that the appraisal would yield less per share than the offer. 8
The authors find the majority opinion of the court of appeals to be
better reasoned because they find it impossible to characterize the Kahns
acceptance of the offered price as a ratification and acquiescence to the
merger plan considering the Kahns' steadfast opposition and their ongoing lawsuit. As the court of appeals pointed out, the cases establishing
the equitable principle invoked by the supreme court-that one who vol10. Kahn v. Columbus Mills, Inc., 188 Ga. App. 90, 90-91, 371 S.E.2d 908, 909 (1988),
rev'd, 259 Ga. 80, 377 S.E.2d 153 (1989).
11, 188 Ga. App. at 90-91, 371 S.E.2d at 909.
12, Id.

13. Id. at 95, 371 S.E.2d at 912.
14. 259 Ga.at 81, 377 S.E.2d at 155.

15. O.C.G.A. § 14-2-251 (1982) (repealed 1989).
16. 259 Ga. at 81, 377 S.E.2d at 154.
17. Id. (citing Bloodworth v. Bloodworth, 225 Ga. 379, 169 S.E.2d 150 (1969)).
18. Id. at 82, 377 S.E.2d at 154-55.
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untarily accepts the benefits of corporate action is estopped from attacking the action -are cases in which either the complainant personally
participated in the decision or the complainant knew of the decision, yet
waited years to bring action. 0 The single case the supreme court cited for
this equitable principle involved a delay of ten years. 2 1 The Kahns' argument that they accepted the money in an attempt to mitigate their damages 22 makes more sense, particularly when one considers that a court
could take the time value of the money into account in a subsequent decision on the merits of their claim.
The supreme court's dicta concerning the Kahns' three options is also
troubling.23 The court seemed to imply that statutory appraisal was a
shareholder's sole legal remedy unless the transaction involved fraud or
misrepresentation. The statute stated no such limitation, providing that
[ilf a shareholder does not enforce his dissenter's rights pursuant to this
Code section ....

nothing in this Code section shall be construed as

barring him from bringing or maintaining an appropriate action to obaction in question will be or
tain relief on the ground that the corporate
2
is unlawful or fraudulent as to him. '
The provisions governing dissenters' rights in the New Code differ from
the provisions of the Old Code.2 The New Code provides that:
A shareholder entitled to dissent and obtain payment for his shares
under this article [New Code tit. 14, chap. 2, art. 131 may not challenge
the corporate action creating his entitlement unless the corporate action
fails to comply with procedural requirements of this chapter or the articles of incorporation or bylaws of the corporation, or the vote required to
obtain approval of the corporate action was obtained by fraudulent and
deceptive means,
regardless of whether the shareholder has exercised dis20
senter's rights.
Statutory appraisal will normally be a shareholder's exclusive remedy
under the New Code.
19.
20.
21.
S.E.2d
22.
23.
24.
25.
2, art.
26.

Kahn, 188 Ga. App. at 93, 371 S.E.2d at 911.
Id.
259 Ga. at 81, 377 S.E.2d at 154 (citing Bloodworth v. Bloodworth, 225 Ga. 379, 169
150 (1969)).
188 Ga. App. at 93, 371 S.E.2d at 911.
See supra text accompanying notes 15 & 16.
O.C.G.A. § 14-2-251(j) (1982) (repealed 1989); see also id. § 14-2-251 comment 10.
Compare O.C.G.A. tit. 14, ch. 2, art. 12 (1982 & Supp. 1988) with O.C.G.A. tit. 14, ch.
13 (1989); see Carney, supra note 4, at 689-95.
O.C.G.A. § 14-2-1302(b) (1989).
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C. Anti-Takeover Statute and Rights Plans
In what may be one of the most important cases decided this year,
West Point-Pepperell, Inc. v. Farley Inc., 7 the United States District
Court for the Northern District Court of Georgia reviewed West PointPepperell's rights plan and29the Georgia Anti-Takeover Statute2 to determine its constitutionality.
Rights Plan. West Point-Pepperell's board of directors, "without
prior notice or the approval of shareholders," entered into a rights plan,
generally known as a .poison pill, approximately six months prior to defendant Farley's announcement of a hostile takeover of West Point-Pepperell.30 The rights plan entitled all holders of West Point-Pepperell
stock, "except the holder of 10% or more of West Point's stock (an "Acquiring Person"), to exercise the rights when triggered to purchase...
additional West Point common stock having a market value equal to
twice the. . . exercise price of the right."'" The rights plan was "designed
to dilute the voting rights and equity position of an Acquiring Person
seeking to gain control of the corporation."82 The West Point-Pepperell
board of directors also adopted an "Exchange Option," which provided
that after a person became an Acquiring Person and before such "Acquiring Person acquired fifty percent or more of the company's stock, the
board, at its option, may exchange all or a part of the outstanding and
exercisable rights [those held by the Acquiring Person would have become void] for West Point-Pepperell Common Stock . .

.,,"

Farley asserted that the flip-in and exchange provisions were an ultra
vires act of the board of directors because they unlawfully discriminated
among shares and accordingly the court should declare them null and
void." The court issued the injunction requested by Farley, finding no
authority in either Georgia law or West Point-Pepperell's Articles of Incorporation that authorized the provision of the rights plan.3 ' The court
further found that the flip-in and exchange option provisions discriminated among shareholders of the same class or series as prohibited by Old
27. 711 F. Supp. 1088 (N.D. Ga. 1988).
28. 1988 Ga. Laws 158 (previously codified at O.C.G.A. §§ 14-2-236 to -238 (Supp. 1988),
currently codified at O.C.G.A. §§ 14-2-1131 to -1133 (1989)).
29. 711 F. Supp. at 1095-96.

30. Id. at 1090.
31.
32.
33.
34.
35.

Id. at 1094.
Id. at 1094-95.
Id. at 1095.
Id.
Id.
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Code section 14-2-80(a).36 The court concluded that the source of the improper discrimination flip-in and exchange option provisions was a dilution of an Acquiring Person's voting rights and equity position.3 7 New
Code section 14-2-601, which replaced Old Code section 14-2-80,11 is a
more liberal formulation. This section, according to its Comment, contains provisions that were "intended to negate any inference of invalidity
of provisions that treat holders of shares of the same class differently,
such as dual class voting provisions, or that grant greater or lesser voting
or redemption rights, which are often based either on size or duration of
holdings."3 9 The Comment explains that
[tihis language was intended to permit the approach of the Delaware Supreme Court in permitting distinctions to be made among holders of securities, rather than the approach of some [flederal courts, which have
held that distinctions made on the basis of the identity of the holder of
the securities are prohibited.'
If the court reviews a similar rights plan under the New Code, it is possible that the court will not enjoin the plan because of the New Code's
more open "freedom of contract" approach.
The district court's injunction of West Point-Pepperell's rights plan4 '
should be of great concern to all practitioners who have or are contemplating poison pills for Georgia corporations they advise. Since the court
decided this case under the Old Code and New Code section 14-2-601
permits distinctions to be made among holders of securities, however, the
effect of West Point-Pepperell upon poison pills may be limited. In all
cases, the authors recommend that practitioners review poison pills in effect for Georgia corporations in light of these developments.
Constitutionality of the Georgia Anti-Takeover Statute. The
court in West Point-Pepperellalso reviewed Farley's assertion that Georgia's Anti-Takeover Statute is "unconstitutional on its face and in its application as it serves to deter or prevent hostile tender offers by giving
incumbent management a de facto veto over any 'business combination'
between the company and any 'interested shareholder.' ,,42 Farley attacked the statute based on the Supremacy and Commerce Clauses of the
United States Constitution.43 The Georgia Anti-Takeover Statute en36. Id.

37. Id.
38.
39.
40.
41.

O.C.G.A. § 14-2-80 (1982 & Supp. 1988) (repealed 1989).
Id. § 14-2-601 comment (1989).
Id. (citing Providence & Worcestor Co. v. Baker, 378 A.2d 121 (Del. 1977)).
711 F. Supp. at 1095.

42. Id.
43. Id.
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hanced the board of directors' power by providing the board the statutory
authority to prevent a second-step business combination for five years
without shareholder approval, absent certain exceptions." Other states
have similar anti-takeover statutes that federal courts have reviewed
under the Supremacy and Commerce Clauses of the United States Constitution, the most celebrated of which is CTS Corp. v. Dynamics Corp.
of America.4 In that case, the Supreme Court of the United States upheld Indiana's Control Share Acquisition Statute. 4" The Indiana Control
Share Acquisition Statute places an intervening step in the tender offer
and subsequent control process directly in the hands of the shareholders.47 The Georgia Anti-Takeover Statute, however, places control of the
intervening step in the hands of management, as opposed to the shareholders, and gives management a significant role in determining the ultimate outcome of the tender offer.' 8
Before the district court was willing to grant Farley's motion to enjoin
preliminarily the application of the Georgia Anti-Takeover Statute, it addressed the critical issue of whether the statute provided a "meaningful
opportunity for success" of a tender offer in the face of hostile incumbent
management. 9 The court held that the record was not fully developed on
this point and therefore it had to deny Farley's motion for a preliminary
injunction."
Three months later in West Point-Pepperell, Inc. v. Farley Inc.,51
Judge Tidwell again reviewed the constitutionality of Georgia's AntiTakeover Statute and held that: (1) Farley "failed to carry its burden of
showing that the Georgia statute prevented hostile offerors from enjoying
a meaningful opportunity to complete a hostile offer and subsequent
post-acquisition business combination, absent subsequent board approval; ''6 2 and (2) the anti-takeover statute did not improperly discriminate against interstate commerce in violation of the Commerce Clause."
In 1968 Congress passed the Williams Act,54 which established the federal policy of evenhandedness in the federal regulation of cash tender of44.
45.
46.
47.
48.
49.

Supp.
50.
51.
52.

Id. at 1096.
481 U.S. 69 (1987).
Id. at 94 (citing IND. CoDE ANN. §§ 23-1-42-1 to -11 (Burns Supp. 1989)).
Id. at 73-75.
O.C.G.A. § 14-2-237 (Supp. 1988).
711 F. Supp. at 1096 (citing RP Acquisition Corp. v. Staley Continental, Inc., 686 F.

476 (D. Del. 1988)).
Id.
711 F. Supp. 1096 (N.D. Ga. 1989).
Id. at 1105, 1107.

53. Id. at 1107.
54. Pub. L. No. 90-439, 82 Stat. 454 (1968) (codified as amended at 15 U.S.C. §§
78m(d)(1), 78n(d)(1, 5, 6) (1982 & Supp. III 1985)).
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fers 55 The court wished to maintain this policy by using two tests to determine the validity of the Georgia statute." First, following the Supreme
Court's analysis in Edgar v.MITE Corp. 7 the court had to determine
whether the Georgia Anti-Takeover Statute presented a situation in
which a tender offeror faced a "physical impossibility" of complying with
both the Williams Act and the Georgia Anti-Takeover Statute." The
court found that the Georgia statute did not present such a situation."
The next and critical issue that the court had to consider was whether
Georgia's Anti-Takeover Statute frustrated the purpose of the Williams
Act.6 The court further refined this issue, stating that "[t]he question to
be addressed therefore is whether Georgia's statute so alters the balance
between offeror and management that in effect the statute leaves a truly
hostile offeror with no meaningful opportunity to succeed absent the approval of the board it seeks to replace."" After summarizing the evidence
put forth by both sides2 and acknowledging that the "Georgia statute is
entitled to a presumption of constitutional validity,"" the court held that
Farley had "failed to carry its burden of showing that the Georgia statute
prevents hostile offerors from enjoying a meaningful opportunity to complete a hostile offer and subsequent post acquisition business combination absent board approval."'
In determining the validity of the Georgia Anti-Takeover Statute under
the Commerce Clause, the court recognized that the CTS opinion "established a test to follow in evaluating state corporation laws against the
standard of the Commerce Clause."5 The three-part test asks the following questions: "First, does the state law discriminate against interstate
commerce? Second, does the state law subject an interstate actor to inconsistent regulations thereby adversely impacting interstate commerce?
Third, does the state law impose a burden upon interstate commerce
which is clearly excessive in relation to its putative local benefits?"' The
court concluded that the Georgia Anti-Takeover Statute survived Commerce Clause scrutiny67 and that even if the Georgia Anti-Takeover Stat55.
56.
57.
58.
59.

711 F. Supp. at 1101-02.
Id. at 1102.
457 U.S. 624 (1982).
711 F. Supp. at 1101.
Id.

60. Id.
61.

Id. at 1103.

62.
63.
64.
65.
66.
67.

Id.
Id.
Id.
Id. at 1106.
Id. at 1106-07 (citations omitted).
Id. at 1108.
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ute did deter future hostile offers to some extent, then Farley did not
succeed in establishing, with the requisite degree of legal certainty, that
the Georgia statute did not allow a "meaningful opportunity" for hostile
tender offers of Georgia corporations to succeed. 8
D. Shareholder Derivative Actions
In a very interesting case, Pelter v. Southern Co.,6 9 a federal district
court applying Georgia law considered the role of an independent litigation committee of a board of directors and the proper review of such a
committee's findings.' 0 The Pelter case arose out of the construction of
two electric generating plants, Plant Vogtle and the Rocky Mountain
Pumped Storage Plant. Peller, a shareholder of the Southern Company,
alleged that certain directors of the Southern Company and its whollyowned subsidiary, Georgia Power Company, breached their fiduciary duties through negligence in the supervision of the construction projects.
Following the filing of the complaint, the Southern Company and Georgia
Power set up a committee of three independent directors to review
Peller's allegations and gave the committee authority to make a binding
decision on whether to pursue the matter.
The committee reviewed the allegations during the pendency of a proceeding before the Georgia Public Service Commission ("PSC") considering whether to raise Georgia Power's rate base to include the costs of
building Plant Vogtle '1 Rather than waiting for the PSC's decision,
which had to be rendered by October 2, 1987, the committee released its
report on October 1, 1987 and recommended that the parties dismiss the
2

suit.7

The court noted that generally a shareholder must make a demand on
the corporation's board of directors to bring suit.' 3 Peller contended that

demand was excused because it would have been futile since the directors
were the alleged wrongdoers.74 Considering the board's subsequent formation of an independent litigation committee as evidence of the board's
ability to decide, the court agreed that the board could not make an unbiased decision on the matter.'
The New Code requires that a shareholder make a demand prior to
bringing a derivative action and requires the shareholder to wait until the
68.
69.
70.
71.
72.
73.
74.
75.

Id.
[1987-1988 Transfer Binder] Fed. Sec. L. Rep (CCH)
Id. at 98,310-11.
Id. at 98,310 & n.1.
Id.
Id. at 98,311 (citing FED. R Civ, P. 23.1).
Id.
Id.

93,714 (N.D. Ga. 1988).
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corporation notifies him of its rejection of the demand, or wait for ninety
days, whichever comes first." A shareholder need not wait if "irreparable

result" by waiting for the expiinjury to the corporation would otherwise
7
ration of the ninety-day period.

Noting that the law of the state of incorporation controls, the court
considered the standard of review it should apply with regard to Georgia
Power, a Georgia corporation, in considering the committee's decision."
Because Georgia courts previously had not considered the issue, 9 the
court chose what it considered to be the prevailing view, s0 a standard espoused by the Supreme Court of Delaware in Zapata v. Maldonado.81
The Zapata decision set forth a two-step review procedure: first, the
court must examine "the independence and good faith" of the committee
and the "reasonableness of its investigation;" then, if the court finds that
the committee satisfies these standards, it applies its own independent
business judgment to the facts." The court found that it was not able to
apply the Zapata test based on the information it had.88 The court
granted Peller the right to engage in discovery in the areas of the court's
concerns and
gave Peller approximately four months to submit a brief on
8
the issues. '

In a subsequent opinion, the court discussed its application of the
Zapata test.ss Peller urged the court to find that the committee was not
independent because of "structural bias"-the concept that the members
of the committee had similar backgrounds to those directors whose actions they scrutinized, and that the committee may have sympathized
with those directors' plight and failed to impartially consider the facts.8 6
The court found that the Zapata test accounted for any such bias because the court must also undertake its own analysis of the facts without
complete deference to the committee."' The court stated that while such
possible bias did not destroy the independence of such a committee, it
76. O.C.G.A. § 14-2-742 (1989).
77. Id. comment 3.

78. [1987-1988 Transfer Binder] Fed. Sec. L. Rep. (CCH) at 98,310.
79. Id. at 98,311. The General Assembly considered the matter and adopted New Code
section 14-2-744, which became effective on July 1, 1989. O.C.G.A. § 14-2-744 (1989). See
infra notes 101-03 and accompanying text.
80. [1987-1988 Transfer Binder] Fed. Sec. L. Rep. (CCH) at 98,311.
81. 430 A.2d 779 (Del. 1981).
82. [1987-1988 Transfer Binder] Fed. Sec. L. Rep. (CCH) at 98,311 (quoting Zapata,
430 A.2d at 788).
83. Id. at 98,312.
84. Id.
85. Peller v. Southern Co., 707 F. Supp. 525 (N.D. Ga. 1988).
86. Id. at 527-28; see Carney, supra note 4, at 674-75 & n.114 (discussing structural
bias).
87. 707 F. Supp. at 528.
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must be considered in the court's review of the committee's actions."
Peller did not otherwise attack the committee's independence and the
court found that the committee was independent."'
The court next considered whether the committee's actions in evaluating the claim evidenced good faith.2 In finding that its actions did not
constitute good faith,9" the court gave corporate advisors a very useful
lesson. The Southern Company's counsel briefed the committee initially
and suggested potential firms to serve as the committee's counsel. The
committee retained a large Atlanta law firm, which conducted approximately seventy interviews of persons with knowledge of the pertinent
facts, usually with at least one member of the committee present. Counsel
did not record the interviews but did prepare summaries. The committee
also retained GDS Associates ("GDS") to provide technical expertise.
Counsel and GDS investigated the allegations and reported to the committee. The committee met ten or twelve times before submitting the first
report.'2 The court noted that the committee's minutes did not "provide
significant insight" into its deliberations.' 3
The court found that the investigation was thorough, 4 but it also
found that the committee relied too heavily on its counsel to carry out
the investigation, particularly with regard to the interviews." The court
stated that "by relying on counsel to outline and to conduct all interviews
and then prepare interview summaries [which] contain[ed] 'privileged information,' the [committee] .. .insulated its investigation from scrutiny

by plaintiff. This is not good faith." g
The court determined additionally that the committee did not have a
reasonable basis for its decision." The court noted several concerns regarding this issue, among them the committee's characterization of those
nameless persons who made the ill-fated decisions as middle management." The court stated that a board is not normally responsible for the
decisions of middle management provided that such persons are competent; however, the court did not believe that "middle management alone
[could] be responsible for the loss to the company of several hundred mil88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.

Id.
Id. at 527-28.
Id. at 528.
Id. at 529.
Id.
Id.
Id.
Id.
Id.
Id. at 530.
Id.
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lion dollars."" Finally, after acknowledging that it could deny the motion
to dismiss because of a lack of good faith and a lack of reasonableness,
the court concluded that even if it had reached the second part of the
Zapata test, it would have denied the motion because of the public and
private interests in these regulated companies and because of the extremely damaging findings of the PSC. 0 0
The General Assembly adopted a provision that became effective on
July 1, 1989, that partially provides the proper standard for judicial review of an independent litigation committee's actions. 10 1 The New Code
provides that a court "may" dismiss a derivative proceeding upon the motion of the corporation if a specified group (such as a special litigation
committee of a board) has "made a determination in good faith after conducting a reasonable investigation upon which its conclusions are based
that the maintenance of the derivative suit is not in the best interests of
the corporation."102 The statute assigns the corporation the burden to
prove independence, good faith, and reasonableness.108
E. PreincorporationActs
In Video Power, Inc. v. First Capital Income Properties, Inc., 04 the
court of appeals considered the personal liability of a person who entered
into a lease on behalf of a corporation for which the Secretary of State
had not issued a certificate of incorporation.'"6 Following summary judgment for the lessor, the signatory, Robert Powers, urged the appellate
court to reverse based on the doctrine of estoppel by corporation.1 "
The court noted that Old Code section 14-2-23107 specifically authorized joint and several liability for "[a]ll persons who assume to act as a
corporation before the Secretary of State has issued the certificate of incorporation ....

,,"o The Old Code also set out the doctrine of estoppel

99. Id.
100. Id. at 530-31.
101. 1988 Ga. Laws 1070 (codified as amended at O.C.G.A. § 14-2-744(a) (1989)). For a
discussion of this provision, see Carney, supra note 4, at 674-75; O.C.G.A. § 14-2-744 comment (1989).
102. O.C.G.A. § 14-2-744(a) (1989).
103. Id.
104. 188 Ga. App. 691, 373 S.E.2d 855 (1988).
105. Id. at 691-92, 373 S.E.2d at 855-56.
106. Id. at 692, 373 S.E.2d at 856.
107. O.C.G.A. § 14-2-23 (1982) (repealed 1989). The New Code contains a similar provision: "All persons purporting to act as or on behalf of a corporation, knowing there was no
incorporation under this chapter [O.C.G.A. tit. 14, chap. 2], are jointly and severally liable
for all liabilities created while so acting." Id. § 14-2-204 (1989).
108. 188 Ga. App. at 692, 373 S.E.2d at 856 (quoting O.C.G.A. § 14-2-23 (1982) (repealed
1989)).
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by corporation: "The existence of a corporation claiming a charter under
color of law cannot be collaterally attacked by persons who have dealt
with it as a corporation. Such persons are estopped from denying its corporate existence." 10' 9 The court found the doctrine of estoppel by corporation inapplicable when the Secretary of State has not issued a
certificate.1 10
In Jackson v. Southern Pan & Shoring Co.,"' the supreme court considered the enforceability of a warrant to purchase the stock of a corporation that had not been incorporated at the time of issuance of the warrant.1 2 Sarah Jackson guaranteed the repayment of a loan on behalf of
Custom Form Leasing Company ("Custom Form") in return for a warrant
to purchase eighty percent of the stock of Southern Pan & Shoring Company ("Southern Pan"), a subsidiary formed by Custom Form as a part of
the loan transaction. When Jackson attempted to exercise her warrant,
Southern Pan and its shareholders initiated a declaratory judgment action, alleging that the warrant was invalid because Custom Form issued it
before Southern Pan had been officially incorporated and before Southern Pan had authorized a sufficient number of shares to honor the warrant. The court held that Southern Pan had ratified the issuance of the
warrant by express board action following incorporation and by accepting
the benefit received for the warrant. " " The warrant was therefore binding
14
on the corporation.
The court also established that the failure to comply with Old Code
section 14-2-86, which prohibited the issuance of options to purchase
shares if the corporation did not have sufficient authorized but unissued
shares reserved by the board of directors to honor the options, could not
be relied upon by a corporation to invalidate options for its own stock. " '
The court stated that general principles of contract law would estop the
corporation from issuing the warrant, receiving the guaranty, and then

109. O.C.G.A. § 14-5-4 (1982) (repealed 1989). This provision appears to have no counterpart in the New Code. See 1 Model Business Corporation Act Annotated (HBJ) § 2.04
(3d ed. 1989) (providing a discussion of the concepts of de jure corporations, de facto corporations, and corporations by estoppel, and reviewing Georgia cases).
110. 188 Ga.App. at 692, 373 S.E.2d at 856.
111. 258 Ga. 401, 369 S.E.2d 239 (1988).
112. Id. at 401, 369 S.E.2d at 240.
113. Id., 369 S.E.2d at 240-41.
114. Id.
115. Id. at 403, 369 S.E.2d at 241 (citing O.C.G.A. § 14-2-86 (Supp. 1988) (repealed
1989)). The General Assembly amended this provision after the court decided Jackson,
striking the language requiring sufficient shares. 1989 Ga. Laws 43 (codified as amended at
O.C.G.A. § 14-2-86 (1989)). The amendment provided for its automatic repeal on July 1,

1989, the date that the New Code went into effect. 1988 Ga. Laws 1070 § 1 (codified at
O.C.G.A. tit. 14, at 4 (Supp. 1988)).
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refusing to honor the warrant based on its own failure to comply with the
law. 1 The New Code provides that failure to arrange for sufficient authorized but unissued shares is not a basis on which to invalidate an option or warrant. 117
F. Piercing the Corporate Veil
Decisions on the issue of whether to pierce the corporate veil can be
among the most fact sensitive and unprincipled cases that courts hand
down. 1 The cases decided by Georgia appellate courts during this survey
period, however, were unusually straight forward.
Stewart Bros. v. Allen'' exemplifies a situation in which piercing the
corporate veil was clearly unwarranted. Plaintiff sued S. Meyers & Associates and its sole shareholder and president, Steven Meyers Allen, for failure to pay for paving services. The only evidence introduced at trial concerning piercing was that Allen had borrowed corporate funds by writing
himself checks drawn on the corporate account. Allen recorded the checks
as loans and evidence showed that he had made deposits in repayment of
loans."' The jury found for plaintiff, but the trial court directed the ver12 1
dict for Allen and plaintiff appealed.
The court of appeals affirmed the ruling, noting that courts may disregard the corporate entity when considering persons who themselves have
disregarded the corporation by the "commingling and confusion" of personal property with corporate property.1 2 2 The court, however, held that
evidence of the loans was insufficient to support piercing "[aibsent any
indication that Allen had commingled the corporation's finances with his
own, appropriated the corporation's assets to his personal use, or otherwise used the corporation as a 'mere instrumentality' for the transaction
of his own personal affairs ...."123
Anderson v.Chatham12 4 illustrates the type of evidence that will support piercing. Chatham brought suit against Anderson, her former employer, for damages arising from termination of employment. The jury
returned a verdict for Chatham on a special verdict form indicating that
Anderson should be held personally liable for the damages assessed
116.
117.
118.
119.
120.
121.
122.
123.
124.

258 Ga. at 402, 369 S.E.2d at 240-41.
O.C.G.A. § 14-2-624(b) (1989).
See Quir6s & Jones, Business Associations, 40
189 Ga. App. 816, 377 S.E.2d 724 (1989).
Id. at 816, 377 S.E.2d at 724.
Id., 377 S.E.2d at 725.
Id.
Id. at 816-17, 377 S.E.2d at 726.
190 Ga. App. 559, 379 S.E.2d 793 (1989).
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against two corporations that he wholly owned."'
Anderson appealed, but the court upheld the entry of judgment against
him.'"6 The court noted that Anderson listed corporate assets on the personal financial statement that he provided to bankers and investors.",7
Anderson stated that he "treated all of the corporate assets .. . as his
own," and the court found the record "replete with other examples of his
intermingling of business and personal actions and transactions," including the expenditure of corporate funds for personal uses. 2 8
In a case applying Georgia law, the United States District Court for the
Northern District of Georgia discussed the state of the law on the disregard of corporate form.' 2 ' The litigation in Manhattan Construction Co.
v. K & E Construction Co.' 30 concerned rights to certain funds. The
United States, which sought the funds as payment of a tax penalty, alleged that K & E Construction Company ("K&E") was the alter ego of
Charles Jones.'13 The court noted that there was a split of authority as to
whether federal or state law would control this issue in the context of
federal tax law. 2 2 After reviewing both federal and Georgia precedent,
the court concluded that federal law and Georgia law were "essentially
the same."' 3 3 The court had no difficulty on the facts of Manhattan because evidence showed that Jones, among other things, used corporate
funds to pay personal expenses, and to purchase several parcels of realty
and to build a house for personal use.'" The corporation had no board of
directors and no one kept records of corporate activities.'
G.

Issues in Suits Involving Foreign Corporations

Issues often arise concerning service on foreign corporations. In Delta
InternationalMachinery Corp. v. Plunk,'3 6 plaintiffs brought an action
against Delta International Machinery Corporation ("Delta") for injuries
allegedly suffered by their son while using a saw manufactured by Delta.
Plaintiffs had copies of the complaint and summons served on the Secretary of State in April of 1988. Approximately one month later, the Secre125.
126.
127.
128.
129.

Id. at 561, 379 S.E.2d at 796.
Id.
Id. at 562, 379 S.E.2d at 796.
Id., 379 S.E.2d at 797.
Manhattan Constr. Co. v. K & E Constr. Co., 89-1 U.S. Tax Cas. (CCH) 7 9,119

(1988).
130.
131.
132.
133.

89-1 U.S. Tax Cas. (CCH)
Id. at 87,055.
Id. at 87,059 n.5.
Id. at 87,059.

9,119 (1988).

134. Id. at 87,060.
135. Id.
136. 190 Ga. App. 269, 378 S.E.2d 704 (1989).
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tary of State returned the documents with a request for an address for
service. Plaintiffs complied and the Secretary of State mailed the documents to Delta, which filed an answer approximately three weeks later.
Plaintiffs moved for a default judgment, alleging that service had been
made by the original submission to the Secretary of State; therefore,
37
Delta's answer came after the thirty-day response period had ended.'
The trial court entered the judgment, and the court of appeals granted
13
Delta's motion for interlocutory appeal. 0
The court considered the language of Old Code section 14-2-319, which
authorized service on the Secretary of State for foreign corporations
under certain circumstances."' The provision required the Secretary of
State to send "immediately" a service copy "addressed to the corporation
at its principal office in the jurisdiction under the laws of which it is incorporated."140 The court held that plaintiffs could not expect the Secretary of State to have such address information for unregistered foreign
corporations, that return of the documents was proper, and that14 1service
was not properly effected before plaintiffs provided the address.
The court also examined its decision applying the analogous Old Code
provision regarding domestic corporations.142 The court noted that while
the corporation did not have to receive the documents for service to occur, proper service did not occur until
the Secretary of State actually sent
14 3
the documents to the corporation.

The United States District Court for the Northern District of Georgia
considered whether Georgia law would permit service on the registered
agent of a wholly-owned subsidiary of a foreign corporation that did not
have its own registered agent in Georgia.144 The court ruled that Georgia
law did not appear to allow service on the registered agent of an agent
(the subsidiary) unless the principal authorized the agent (the subsidiary)
1 45
to name an agent for service on the principal.
In another case heard in the Northern District of Georgia, International Capital Equipment Ltd. v. Computer Atlanta, Inc.,"' the court,
considered whether plaintiff, a Bermuda corporation, had "transacted
137. Id. at 269, 378 S.E.2d at 705.
138. Id.
139. Id. (citing O.C.G.A. § 14-2-319 (1982) (repealed 1989)). The New Code's analogous
provision is substantially different, requiring the plaintiff to mail the documents to the defendant and expressly providing when service is perfected. O.C.G.A. § 14-2-1510 (1989).
140. O.C.G.A. § 14-2-319(b) (1982) (repealed 1989).
141. 190 Ga. App. at 270, 378 S.E.2d at 706.
142. Id. (citing O.C.G.A. § 14-2-62(b) (1982) (repealed 1989)).
143. Id.
144. May v. Volkswagen of Am., Inc., 125 F.R.D. 521 (N.D. Ga. 1989).
145. Id. at 522.
146. 715 F. Supp. 371 (N.D. Ga. 1989).
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business" in Georgia for purposes of Old Code section 14-2-310.1,7 The
Old Code provided that a foreign corporation that transacted business in
Georgia without a certificate of authority to do so from the Secretary of
State could not maintain an action in any Georgia court." 8 When plaintiff
brought a breach of contract action, defendant moved to dismiss, alleging
that the Old Code required plaintiff to obtain a certificate of authority to
transact business. Plaintiff argued that its activities in Georgia did not
rise to the level of transaction of business.
Plaintiff engaged in the business of guaranteeing the future residual
value of equipment by entering into purchase option agreements with clients, who paid plaintiff a fee for its service in order to enhance the client's ability to obtain financing for the equipment. A client in the United
States who wished to enter into an agreement with plaintiff would call the
offices of plaintiff's subsidiary in New York for a price quote. If the parties agreed to terms, the New York office would prepare the documents
and send them to the client, who would sign them and send them back to
New York with payment. If a client later wished to exercise the option, he
would mail plaintiff notice and deliver the goods to a location specified by
plaintiff, who would pay for the goods following inspection. Neither plaintiff nor its subsidiaries ever had offices or employees residing in Georgia.
Plaintiff's employees had traveled to Georgia only twice, and then primarily for purposes other than business with Georgia clients. 9
The court ruled for plaintiff, 50 following DeKalb Cablevision Corp. v.
Press Association,5 1 in which the court held that a foreign corporation
with predominately interstate activities need not register. 2 The court in
Cablevision stated that if the "local activities of a foreign corporation are
not merely ancillary to the interstate features, but constitute a substantial local and domestic business separate from its interstate business," the
corporation must register."5 3
H. Other Cases
The Georgia Supreme Court, in Elite Personnel,Inc. v. Elite Personnel
Services, Inc.,'5 4 handed down an instructive opinion on the relationship
147. Id. at 371 (citing O.C.G.A. § 14-2-310 (1982) (repealed 1989)). The analogous provision of the New Code, O.C.G.A. § 14-2-1501 (1989), is substantially the same.
148. O.C.G.A. § 14-2-331(b) (1982) (repealed 1989). O.C.G.A. § 14-2-1502(a) (1989) is
substantially the same.
149. 715 F. Supp at 371-72.
150. Id. at 373.
151. 141 Ga.'App. 1, 232 S.E.2d 353 (1977).
152. Id. at 2, 232 S.E.2d at 354.
153. Id. at 3, 232 S.E.2d at 354.
154. 259 Ga. 192, 378 S.E.2d 117 (1989).
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between business and corporate names.'" Defendant, Elite Personnel,
Inc., had operated under its name in unincorporated form since October
1987. Plaintiff, Elite Personnel Services, incorporated in April 1988. Defendant incorporated in July 1988. Plaintiff brought an action to enjoin
defendant from using the name Elite Personnel.'"
The court first considered the case law surrounding the use of business
names, noting that descriptive names do not receive protection unless the
party seeking protection proves that the name has acquired a secondary
meaning."" A name that is suggestive rather than descriptive is entitled
to protection without such a showing.1" The trial court found the name
Elite Personnel to be descriptive and the supreme court agreed. 1" The
court further found that the name could not have acquired a secondary
meaning because the six-month period during which defendant used the
name prior to plaintiff's incorporation was an insufficient period of time
for the name to become exclusively associated with defendant's business.160 The court found1" that defendant's failure to register the name
pursuant to Old Code section 10-1-490 precluded protection of the name
under the Uniform Deceptive Trade Practices Act."' Lack of registration
also precluded protection under code section 10-1-451.'"
The court next considered whether plaintiffs registration of the name
as a corporate name pursuant to Old Code section 14-2-41 gave it the
exclusive right to use the name for business purposes.' 6' The court noted
that reservation does not always confer such an exclusive right, but found
that since defendant had no right to protect the name, plaintiff could
enjoin defendant's use of it.1" The court did allow defendant to continue
to use the name for corporate purposes since the Secretary of State apparently determined that it would cause no confusion.'"
I. Legislative Changes
During the 1989 legislative session, the General Assembly passed, and
the Governor signed, an act amending the Georgia Business Corporation
155.
156.
157.
158.
159.

Id. at 192, 378 S.E.2d at 117.
Id., 378 S.E.2d at 118.
Id. at 193, 378 S.E.2d at 118-19.
Id., 378 S.E.2d at 119.
Id. at 192, 378 S.E.2d at 118.
160. Id. at 193, 378 S.E.2d at 119.
161. Id.
162. 1968 Ga. Laws 337 (codified as amended at O.C.G.A. §§ 10-1-371 to -375 (1989)).
163. 259 Ga. at 193, 378 S.E.2d at 119 (citing O.C.G.A. § 10-1-451 (1989)).
164. Id. (citing O.C.G.A. § 14-2-41 (Supp. 1988) (repealed 1989)). See O.C.G.A. tit. 14,
ch. 2, art. 4 (1989).
165, 259 Ga. at 193-94, 378 S.E.2d at 119.
166. Id. at 194, 378 S.E.2d at 119.
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Code. e6 William J. Carney's article discusses the Act's changes as implemented in the New Code."' The legislature also made extensive changes
to the Georgia Nonprofit Corporation Code.169 The changes appropriately
reflect many of the policies of the New Code, but are too pervasive to
discuss in this Article.
II.

A.

PARTNERSHIPS

Existence of a Partnership

In Larson v. Tandy Corp.,170 the Georgia Court of Appeals addressed
the fact-sensitive issue of whether the parties had created a partnership."' In 1974 Larson entered into an agreement with Tandy to manage
a Radio Shack store for two years. The agreement, which was automatically renewable if neither party gave timely notice of termination, provided that Larson would receive as compensation one-half of the gross
profits, adjusted by a specified formula. The agreement further provided
that Larson would give Tandy a $20,000 security deposit. The agreement
stated that Larson was an employee and not a member of a partnership,
corporation, or association and that Tandy had the right to control and
direct Larson's performance of his duties as manager. Tandy terminated
one of the successor agreements eight years later, noting a failure by Larson to follow management policies. Larson brought an action alleging, inter alia, that the termination deprived him of his equity ownership in the
business because he and Tandy were partners.' 7 The trial court granted
Tandy's motion for summary judgment, and Larson appealed. 1 "3
The court of appeals affirmed in a five to two decision'7" noting that
Georgia's Uniform Partnership Act' 7 5 was not in effect when Larson filed
the action.'76 The court began its analysis by stating that "[w]hile it is
true that a partnership exists whe[n] there is a joint enterprise, a joint
167. Georgia Business Corporation Code, 1989 Ga. Laws 946 (codified as amended in
scattered sections of O.C.G.A. tits. 7, 9, 14, 15, 16, 44, 46, 50, 53 (1989)).
168. See generally Carney, supra note 4.
169. 1989 Ga. Laws 1027 (codified as amended at O.C.G.A. tit, 14, ch. 3 (1989)).
170. 187 Ga. App. 893, 371 S.E.2d 663 (1988).
171. Id. at 893, 371 S.E.2d at 664.
172. Id. at 893-94, 371 S.E.2d at 664.
173. Id. at 893, 371 S.E.2d at 664.
174. Id. at 897, 371 S.E.2d at 667.
175. 1984 Ga. Laws 1439 (codified as amended at O.C.G.A. tit. 14, ch. 8 (1989)). Current
law provides that a sharing of profits is prima facie evidence of a partnership unless the
sharing occurs under one of several situations, including when a share of profits is paid as
"[w]ages, salary, or other compensation to an employee or independent contractor."
O.C.G.A. § 14-8-7(4) (1989).
176. 187 Ga. App. at 894 n.1, 371 S.E.2d at 665 n.1.
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risk, a joint sharing of expenses, and a joint interest in profits and losses,
1 77
a partnership is not created solely by an agreement to share profits.
The court concluded that Tandy was the ultimate decision-maker because, while Larson and Tandy jointly had the right to select a local bank
and to approve the resolution of operating and personnel disputes, Tandy
remained responsible for, inter alia, "all operating and merchandising
policies," inventory, and advertising.17 The court found that Larson's
only risk in the venture was that if profits decreased, so would his
17
compensation.
Presiding Judge Banke based his dissent on language in the agreement
to the effect that Tandy could charge losses arising from Larson's mismanagement to the security deposit that Larson gave Tandy."" The
agreement also provided that the amount of the security deposit would be
increased if the investment by Tandy exceeded a certain amount. Judge
Banke would have ruled that the case presented a question of material
fact concerning whether Tandy and Larson shared a joint risk of loss.181
B. Legislative Changes
82
The General Assembly amended the Uniform Partnership Act
("UPA") to provide that partners may amend the optional statement of
partnership 1 " to reflect the addition of a new partner and that the law
will conclusively presume against the partnership the truth of such an
amendment.18 4 The creation and filing of a statement of partnership may
be worthwhile primarily because a partnership can provide that certain
partners do not have the power to transfer the partnership's real property' 8 Such a limitation in a statement of partnership will be conclusively presumed against a grantee of the partnership, or a person claiming
through a grantee of the partnership, regarding partnership realty located
in a county where the statement has been recorded."' The General As-

177. Id. (citations omitted). The authors do not believe that the court meant to imply
that each of the factors listed must exist to form a partnership, but rather that a court
considering those factors would find that a partnership existed if all were present, and could
find a partnership even if those factors were not all present. See, e.g., Smith v. Hancock, 163
Ga. 222, 230-31, 136 S.E. 52, 56 (1926).
178. 187 Ga. App. at 894, 371 S.E.2d at 665.
179. Id. at 895, 371 S.E.2d at 665.
180. Id. at 897, 371 S.E.2d at 667 (Banke, P.J., dissenting).
181. Id.
182. 1984 Ga. Laws 1439 (codified as amended at O.C.G.A. tit. 14, ch. 8 (1989)).
183. 1989 Ga. Laws 927 § 1 (codified as amended at O.C.G.A. § 14-8-10.1 (1989) (setting
out the content and effect of filing a statement of partnership)).
184. Id. (codified as amended at O.C.G.A. § 14-8-10.1(b)(9), (f) (1989)).
185. O.C.G.A. § 14-8-10.1(g) (1989).
186. Id.
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sembly also amended the UPA to provide that a partnership may agree to
continue business following a rightful dissolution, thereby vesting partnership property in the continuing partnership by operation of law rather
than using such property to satisfy partnership obligations.' s7 The
amendments also provided that if a partnership dissolved before July 1,
1989, and the business continued as a partnership without executing
proper documents to transfer the property to the continuing partnership,
the property would be transferred by operation of law." e
The legislature amended the Georgia Revised Uniform Limited Partnership Act 1 ' ("RULPA") to provide that a limited partnership name
may be reserved for only one sixty-day period,'9 and that the issuance of
a name does not affect the commercial availability of the name.' s" Georgia's RULPA now provides that a limited partnership may merge with a
corporation, but the corporation must survive and must comply with certain corporate filing requirements."' Georgia's RULPA also now authorizes general partners to withhold certain information from limited partners.'3 It authorizes limited partnerships to redeem the interests of
partners in accordance with the partnership agreement as well.'" Finally,
the legislature raised most filing fees."'
III. SECURITIES

During the survey period, the court of appeals provided the bar and
bench with some needed guidance on the issue of when stock operates as
security for purposes of the Georgia Securities Act of 1973.'" In Henderson v. KMSystems, Inc. 9 7 the court addressed transactions between the
shareholders of a closely-held corporation and the new talent that they
attracted through a stock ownership agreement.'" 8 Two shareholders,
Robert Moffa and Katherine Moffa, owned the corporation, KMSystems,
Inc. ("KMS"), which was engaged in the computer business. As part of a
deal to attract Henderson into the corporation's employ, the shareholders
187.
(1989)).
188.
189.
190.
191.
192.
193.
194.
195.
196.
197.
198.

1989 Ga. Laws 927 §§ 2, 3 (codified as amended at O.C.G.A. §§ 14-8-38(a), -38.1
Id. at 927 § 3 (codified as amended at O.C.G.A. § 14-8-38.2 (1989)).
1988 Ga. Laws 1016 (codified as amended at O.C.G.A. tit. 14, ch. 9 (1989)).
1989 Ga. Laws 931 §2 (codified as amended at O.C.G.A. § 14-9-103(a) (1989)).
Id. at 931 § I (codified as amended at O.C.G.A. § 14-9-102(c) (1989)).
O.C.G.A. § 14-9-206.1 (1989).
Id. § 14-9-305(a)(3)(C).
Id. § 14-9-601(b).
Id. § 14-9-1101.
1973 Ga. Laws 1202 (codified as amended at O.C.G.A. tit. 10, ch. 5 (1989)).
188 Ga. App. 893, 374 S.E.2d 550 (1988).
Id. at 894, 374 S.E.2d at 551.
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offered Henderson an option to purchase twenty-five percent of the KMS
stock.
The parties reached an agreement, and Henderson started to work for
KMS, selling, servicing, and developing computer software. The shareholders appointed Henderson to KMS's board of directors and named
him vice president. Months later Henderson exercised his option to
purchase the stock and entered into a stockholders' agreement. The
agreement provided for other shareholders to purchase Henderson's stock
upon his "death, retirement or termination of employment." 1'1 The certificates issued to Henderson stated that the stock was not registered
under the federal or state securities laws and could not be resold without
200
being registered.
A variety of disagreements arose between the parties, leading to the
repurchase of Henderson's stock by KMS at Henderson's request. Shortly
thereafter, Katherine Moffa fired Henderson. At the end of the year,
Henderson began to question the method used to value his stock on repurchase. Henderson requested that the shareholders provide him with
certain financial information to enable him to review the valuation. The
shareholders refused and Henderson brought suit alleging, inter alia, violation of Georgia securities laws.2 0 1 The trial court granted defendants
summary judgment on that issue, finding the stock was not a security for
purposes of the Georgia Securities Act and Henderson appealed. 02
The trial court based2 0 3 its ruling on an application of the investment
contract test as adopted by Tech Resources v. Estate of Hubbard2 0' from
S.E.C. v. W.J. Howey Co. s*s The court of appeals, however, found the
trial court's analysis flawed"" and began instead by applying another federal securities law case, Landreth Timber v. Landreth.20 7 The Supreme
Court in Landreth overruled the "sale of business doctrine" that some
federal circuits had applied.20 8 The doctrine provided that the sale of all
of the stock of a corporation was not the sale of a security for purposes of
federal securities law.210 The Court in Landreth laid out a framework for

199. Id. at 893, 374 S.E.2d at 550.
200. Id.
201. Id. at 895-96, 374 S.E.2d at 551.
202. Id.
203. Id. at 895, 374 S.E.2d at 552.
204. 246 Ga. 583, 272 S.E.2d 314 (1980).
205. 328 U.S. 293 (1946) (defining investment contract for purposes of the Securities Act
of 1933, ch. 38, § 2(l), 48 Stat. 74 (codified as amended at 15 U.S.C. § 77b(1) (1982))).
206. 188 Ga. App. at 897, 374 S.E.2d at 552 (citing Landreth Timber Co. v. Landreth,
471 U.S. 681 (1985)).
207. 471 U.S. 681 (1985).
208. Id. at 697.

209. Id. at 684-85.
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considering the definition of the term "security,"'' 0 a framework that the
Georgia Court of Appeals applied.""
The Court in Landreth noted that the first step in statutory construction requires an examination of the statutory language itself."' Both the
federal and state securities laws define the term "security" by giving a
long list of examples, including the terms "stock" and "investment contract."'"' The Court in Landreth examined whether the stock that plaintiff acquired was really stock; that is, the Court compared the characteristics of the stock to the characteristics normally associated with stock: "(i)
the right to receive dividends contingent upon an apportionment of profits; (ii) negotiability; (iii) the ability to be pledged or hypothecated; (iv)
the conferring of voting rights in proportion to the
number of shares
1' 4
owned; and (v) the capacity to appreciate in value." '
The court of appeals compared Henderson's KMS stock to the Landreth list of attributes, noting that the appropriate test asked whether
"the KMS stock b[ore] such characteristics usually associated with common stock that a purchaser justifiably [could] assume that appropriate
securities laws appl[ied]. '""1 The court summarily found that Henderson's stock did not meet the definition because the notice on the certificates "substantially impaired both the negotiability of the stock and its
ability in the real world of business to be pledged or hypothecated effectively,' and also expressly negated any assumption that the securities had
been registered under either the Georgia or federal securities act.' 121
The authors applaud the court's adoption of the federal test, but find
its application suspect. First, the stock-characterization test requires consideration of five factors, but the court only mentioned two in its analysis. 17 Second, although nonregistration does impair the transferability of
stock, unregistered stock can be transferred in an exempt transaction.1
Third, the mere fact that the stock is not registered should not lead a
reasonable person to believe that the securities laws do not apply since
antifraud provisions of both federal and Georgia securities laws apply to
all securities whether registered or not;21 9 arguably, those purchasing unregistered stock may need the protection of the antifraud provisions even
210.
211.
212.
213.
(1989).
214.
215.
216.
217.
218.
219.

Id. at 685-86.
188 Ga. App. at 896-97, 374 S.E.2d at 552-53.
471 U.S. at 685.
15 U.S.C. §§ 77b(1), 78c(a)(10) (1982 & Supp. V 1987); O.C.G.A. § 10-5-2(19)
471 U.S. at 686.
188 Ga. App. at 897, 374 S.E.2d at 553 (citing Landreth, 471 U.S. at 681).
Id.
Id. at 896-97, 374 S.E.2d at 553.
15 U.S.C. § 77d (1982 & Supp. V 1987); O.C.G.A. § 10-5-9 (1989).
17 C.F.R. § 240.10b-5 (1988); O.C.G.A. §§ 10-5-12(a)(1)-(2), -14(a) (1989).
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more because such persons do not have the benefit of registration
disclosure.
Since the court of appeals adopted the federal stock-characterization
test, it should have considered similar federal cases that have applied the
test. A quick Landreth update provided the authors with Sulkow v.
Crosstown Apparel, Inc., 20 which had very similar facts to those of Henderson. The two shareholders of Crosstown Apparel induced Sulkow to
agree to purchase one-third of the corporation's shares. The parties entered into a shareholder agreement to restrict transfer of the shares. Following summary judgment for defendants in the subsequent securities
fraud suit, the Second Circuit considered whether the stock was a security for purposes of federal securities law.2 2 ' The court had "no difficulty"

finding that the stock was a security, noting that
[t]he fact Crosstown was a close corporation, with the Shareholders'
Agreement envisioning some limitations on the stock's negotiability and
pledgeability, is insufficient to negate the character of the stock as a security. Limitations on the transfer of stock in close corporations are common, but neither the small size of the corporation nor the restrictions on
transferability remove such a corporation's stock from the reach of Rule
22
lOb-5.

The Georgia Court of Appeals next area of analysis was the application
of the Howey test, as adopted in Tech Resources v. Estate of Hubbard,"'3
to determine whether the KMS stock was an investment contract and
therefore a security.214 The court stated that "the touchstone [of a security] is the presence of an investment in a common venture premised on a
reasonable expectation of profits to be derived from the entrepreneurial
or managerial efforts of others. ' 2M The court further stated that the substance, rather than form, of the transaction must be considered in light of
economic realities.2 Without discussion, the court found that the stock
22
was not an investment contract. '
The court's ruling in Henderson effectively removes the protection of
the Georgia securities laws from damaged shareholders merely because
220.

807 F.2d 33 (2d Cir. 1986).

221. Id. at 35-36.
222. Id. at 37 (citing Golden v. Garafalo, 678 F.2d 1139, 1146 (2d Cir. 1982); Gould v.

Ruefenacht, 471 U.S. 701 (1985); Schine v. Schine, 250 F. Supp. 822, 823 & nn.5-7 (S.D.N.Y.
1966)).
223. 246 Ga. 583, 584, 272 S.E.2d 314, 316 (1980).

224. 188 Ga. App. at 897-98, 374 S.E.2d 553-54.
225. Id. at 898, 374 S.E.2d at 554 (quoting Tech Resources, 246 Ga. at 584, 272 S.E.2d at
316).
226. Id.
227, Id.
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they were active in the business and because the instruments evidencing
ownership contained restrictive legends and were subject to shareholders'
agreements. This situation represents exactly the condition of most
closely-held corporations with several shareholders-they often have restrictive legends on the stock certificates (to comply with certain exemptions from registration) and are subject to shareholders' agreements. The
authors must conclude that this entire class of shareholders in closelyheld corporations may no longer have the protections of the Georgia securities laws because the application of Henderson may determine that
such stock is not a "security."
As was advised in an earlier article, '2 8 it is a wise litigation strategy not
to seek relief in the Georgia courts but to seek relief in the federal courts
when a securities law issue arises. If the facts of a case warrant, one can
do this by alleging a claim under the Securities Exchange Act of 1934, '
such as a Rule 10b-5 fraud claim, for which the federal courts have exclusive jurisdiction (if one otherwise satisfies the federal jurisdictional requirements).2 0 A party can then bring the remaining state law securities
claims under the court's pendant jurisdiction. The authors reiterate this
advice because of the complexity of the securities laws and the inexperience of the Georgia appellate courts in applying relevant and current
standards.
In State v. Shearson Lehman Bros.,231 the court of appeals considered
a civil claim under Georgia's Racketeer Influenced and Corrupt Organizations Act2 3 2 ("Georgia RICO"). The alleged predicate acts included fed-

eral and state securities violations. The trial court granted defendants'
motion to dismiss for failure to state a claim upon which relief could be
granted because the state failed to allege that defendants were "organized
criminal elements attempting to take over the legitimate economy of this
state. 233s The court of appeals reversed, holding that the quoted language
was merely the legislature's statement of purpose in enacting the Georgia
RICO statute and was not an element of the civil forfeiture cause of
2 34

action.
The court tracked the statute to set out the elements of such a claim.2

5

The statute provides that "[iut is unlawful for any person, through a pat228. Quir6s & Jones, Business Associations, 39 MERCER L. REV. 53, 74-75 (1987).
229. Ch. 404, § 10, 48 Stat. 891 (codified as amended at U.S.C. § 78j (1982)).
230. 17 C.F.R. § 240.10b-5 (1988).
231. 188 Ga. App. 120, 372 S.E.2d 276 (1988).
232. 1980 Ga. Laws 405 (codified as amended at O.C.G.A. tit. 16, ch. 14 (1988 & Supp.
1989)).
233. 188 Ga. App. at 121, 372 S.E.2d at 278 (quoting O.C.G.A. § 16-14-2 (1988)).
234. Id. Another survey period case, Seale v. Miller, 698 F. Supp. 883 (N.D. Ga. 1988),
held that similar allegations were unnecessary. Id. at 898 n.6.
235. 188 Ga. App. at 121, 372 S.E.2d at 278.
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tern of racketeering activity or proceeds derived therefrom, to acquire or
maintain, directly or indirectly, any interest in or control of any enterprise, real property or personal property of any nature including
money. '286 The statute defines the phrase "racketeering activity" as the
commission of a crime in an enumerated category, 8 7 which includes violations of the Georgia Securities Act.2" A pattern exists if at least two incidents of proscribed activity have occurred."3' As this case points out, the
Georgia RICO statute encompasses much more than its name or legislative purpose implies.
The United States District Court for the Northern District of Georgia
in Seale v. Miller2 40 considered whether alleged violations of the Georgia
Securities Act were sufficiently connected with the state of Georgia to invoke the Georgia Securities Act's provisions.2 4 Seale, a Georgia resident,
contacted defendants about their widely advertised investment plan, a
cattle feeding tax shelter. Briefly, to participate in the program, an investor would purchase cattle selected by defendants, who would then feed,
care for, and sell the cattle for the investor. Defendants sent Seale information about the program, and he visited defendants' Texas facility.
Seale later negotiated and entered into a contract during a phone call
from Atlanta. When the deal went sour, Seale brought suit on
a variety of
2 42
grounds, including violations of the Georgia Securities Act.
Defendants moved for summary judgment on the Georgia Securities
Act claim, arguing that the sale did not take place in Georgia and that
Georgia law, therefore, did not apply.2 48 The court denied the motion,
finding sufficient contacts to establish a sale in Georgia. 4 The court cited
the following contacts: The telephone call between Georgia and Texas;
the fact that the downpayment funds came from Seale's Georgia bank
account; the mailing of information from defendants to Seale in Georgia;
and the advertising by defendants in national publications that they
knew would reach Georgia.24

236.
237.
238.
239.
240.
241.
242.
243.
244,
245.

O.C.G.A. § 16-14-4(a) (1988).
Id. § 16-14-3(9)(A) (Supp. 1989).
Id.
Id. § 16-14-3(8).
698 F. Supp. 883 (N.D. Ga. 1988).
Id. at 897-98.
Id. at 887-89.
Id.
Id.
Id.
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IV. AGENCY

A.

Apparent or Ostensible Agency

Under O.C.G.A. § 10-6-1, "the relation of principal and agent arises
whenever one person, expressly or by implication, authorizes another to
act for him or subsequently ratifies the acts of another in his behalf. 2 , 6
Agency may result when one party has apparent authority to affect the
legal relations of another party by transaction with a third party.2 47 The
apparent authority to do an act, however, "is created as to a third person
when the statements or conduct of the alleged principal reasonably cause
the third person to believe that the principal consents to have the act
done on his behalf by the purported agent. 2 4 8 The Georgia Court of Appeals decided several apparent or ostensible agency cases during the
survey."' "
In Gully v. Glover,250 a mother and her son entered into a lease with
Glover. All parties understood that the son intended to move into the
premises with a female companion and that Mrs. Gully intended to guarantee the terms of the lease for the landlord. The lease expired, but Mrs.
Gully's son and girlfriend continued to occupy the leased premises and
did a substantial amount of damage to the property, for which the landlord sought damages from Mrs. Gully.2 5 ' The court affirmed the trial
court's opinion that Mrs. Gully, "by her statements and conduct, reasonably caused [the] landlord to believe that she consented to have her son in
her behalf retain physical possession of the premises, both during and
after the lease term" and that the "landlord could rely upon this apparent authority vested by [her] in her son as her implied agent." 22 Therefore, Mrs. Gully "was legally bound" as a principal "by her son's act of
retaining possession of the property after expiration of the lease term,
and pursuant to provisions of the lease, she became a tenant at will with
her son" and "was liable for any damages caused during her tenancy in
violation of the general terms of the lease regarding repairs by the
tenant." 53
In Whitaker v. Zirkle,"' Mrs. Zirkle had a suspicious mole on her back
removed by Dr. Whitaker, a pathologist, who diagnosed it as non-malig246. O.C.G.A. § 10-6-1 (1989).
247. See Hinely v. Barrow, 169 Ga. App. 529, 313 S.E.2d 739 (1984).
248. Id. at 530, 313 S.E.2d at 741 (emphasis removed from original).
249.

See infra text accompanying notes 250-61.

250. 190 Ga. App. 238, 378 S.E.2d 411 (1989).
251. Id. at 240-41, 378 S.E.2d at 413.
252. Id. at 241, 378 S.E.2d at 414 (emphasis removed from original).
253. Id.
254. 188 Ga. App. 706, 374 S.E.2d 106 (1988).
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nant. Almost ten years later, Mrs. Zirkle died of metastatic melanoma
originating from where the mole had been removed. Prior to her death,
Mrs. Zirkle and her husband brought claims against Dr. Whitaker and
the Medical Center of Houston County. The hospital filed a motion for
summary judgment, "contending that it was not liable for the acts or
omissions of Dr. Whitaker because he was not an agent or employee of
the Hospital" but was an independent contractor. 55
Citing the Georgia Supreme Court's opinion in Richmond County Hospital Authority v. Brown,2 5 the court of appeals held that "[in order to
impose liability pursuant to the doctrine of apparent or ostensible agency,
the evidence must show: (1) the apparent principal represented or held
out the apparent agent; and (2) justifiable reliance upon the representation led to the injury.

2 57

The court in Zirkle found that the evidence

showed that Dr. Whitaker issued a written report of Mrs. Zirkle's biopsy
on hospital stationery that named him as director of the hospital's department of pathology.255 The court held that this was "sufficient to create a jury issue as to whether the Hospital represented Dr. Whitaker to
be its agent."25 9 Additionally, the court found that the evidence presented
by Mrs. Zirkle's husband's affidavit indicated "that he and [Mrs. Zirklel
relied upon the reputation and integrity of the Hospital in accepting the
accuracy of the report and in seeking no further treatment or diagnosis.' 20 The court of appeals upheld the trial court's denial of the hospi-

tal's motion for summary judgment.2 1
B. Dual Agency
In Edwards-Warren Tire Co. v. Cole, Sanford & Whitmire, 2 the court
of appeals reviewed the trial court's grant of summary judgment to a defendant in a case of dual agency.2

8

Warren co-founded Edwards-Warren

and had been its chairman of the board for over thirty years, and for the
past eight years was also president of Cole, Sanford and Whitmire, an
insurance brokerage firm. Edwards-Warren procured its liability insurance from Cole, only to discover after an injury occurring in Alabama that
the liability insurance policy did not cover certain exposure under the
255.
256.
257.
164).
258.
259.
260.
261.
262.
263.

Id. at 706-07, 374 S.E.2d at 106-08.
257 Ga. 507, 361 S.E.2d 164 (1987).
188 Ga. App. at 709, 374 S.E.2d at 109 (citing Brown, 257 Ga. at 507, 361 S.E.2d at
Id.
Id.
Id.
Id.
188 Ga. App. 395, 373 S.E.2d 83 (1988).
Id. at 395, 373 S.E.2d at 84.
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laws of the State of Alabama.2 64 The court of appeals upheld the trial
court's granting of summary judgment to Cole and, relying on the Georgia
Supreme Court's opinion in Hodges v. Mayes, 2'5 held that Warren acted
as agent for both plaintiff and defendant with their knowledge and consent. The court further held that when an agent acts for adverse parties
in a transaction with their knowledge and consent, neither principal is
liable to the other for the tortious act of the agent in the absence of complicity by the principal. 6 6 The court quoted Hodges for the proposition
that "the misconduct of a dual agent by consent cannot be imputed to
either of the principals who is not actually at fault . .

,.6.
Therefore,

since Edwards-Warren had knowledge of Warren's agency for Cole, Cole
was not liable for Warren's negligence.2 8 In this case, Warren's dual
agency robbed Edwards-Warren of the opportunity to sue Cole for dam69
ages Cole caused by providing improper insurance coverage,
C. Duty of Agent to Principal
In Johnson Realty, Inc. v. Hand27 0 Michael Johnson, an employee of
Johnson Realty, Inc., asked Hand whether he would sell a particular piece
of property and at what price. Hand gave Johnson a price and Johnson
returned shortly with a sales contract suitable to Hand, but Johnson did
not disclose that the purchaser named in the sales contract was his father-in-law. Shortly after the land was purchased from Hand, Johnson
resold the property to a third party for a price significantly greater than
that Hand received. Hand sued Johnson and Johnson Realty, his principal, and received a jury verdict against both, from which appeal was
taken. 27 1 Although the court reversed the trial court's decision for other
reasons, it did affirm the rule that a principal can be held liable for its
agent's actions,27 2 and citing Spratlin, Harrington & Thomas, Inc. v.
Hawn,2 7 the court stated that "[a]n agent will not be allowed to place
himself in a position in which his duty and interest conflict, or be permit'2 7 4
ted to make a secret profit out of his agency."

264.

Id.

265. 240 Ga. 643, 242 S.E.2d 160 (1978).
266. 188 Ga. App. at 395, 373 S.E.2d at 85.
267. Id. at 397, 373 S.E.2d at 85 (quoting Hodges, 240 Ga. at 644, 242 S.E.2d at 162).
268. Id., 373 S.E.2d at 86.

269. Id.
270.

189 Ga.,App. 706, 377 S.E.2d 176 (1988).

271. Id. at 706-07, 377 S.E.2d at 178.
272. Id.
273.

116 Ga. App. 175, 156 S.E.2d 402 (1967).

274. 189 Ga. App. at 708, 377 S.E.2d at 179-80 (citing Spratlin, 116 Ga. App. at 175, 156
S.E.2d at 402) (emphasis in original).

MERCER LAW REVIEW

[Vol. 41

. In PeachtreePurchasingCo. v. Carver,27 5 the court of appeals affirmed
a jury verdict in favor of Carver against Peachtree on an issue concerning
an agent's duty not to compete with his principal . 71 Shortly after
Carver's termination from Peachtree, Peachtree requested that he travel
to San Francisco to meet with a client of Peachtree to help bridge the gap
between Carver and his replacement. At that meeting in San Francisco,
Peachtree's client decided that he wished to work directly with Carver,
over Carver's protest, and to discontinue the relationship with Peachtree.
Carver contacted Peachtree and disclosed all of this to Peachtree. Carver
ultimately worked with the San Francisco client, and Peachtree contended that Carver had breached a fiduciary duty of loyalty to the company and had acted adversely to his principal.2 77 The court stated that
"[a]n agent, during the term of the agency, is subject to a duty not to
compete with the principal concerning the subject matter of the agency,
unless the principal clearly consents or waives his rights. 278 The court
held "[t]hat the jury was authorized to conclude .. .that Carver had
apprised Peachtree's management of his potential conflict of interest immediately upon learning of it and had been instructed to continue to represent the company's interest with respect to the project as best he
could under the circumstances. '2 7' Therefore, the evidence "did not de0
mand" a verdict against Carver.28

275. 189 Ga. App. 73, 374 S.E.2d 834 (1988).
276. Id. at 75, 374 S.E.2d at 836-37.
277. Id. at 74-75, 374 S.E.2d at 835-36.

278. Id. at 75, 374 S.E.2d at 836 (quoting 3 AM.Ju. 2D Agency § 230 (1986)) (emphasis
added by court).

279. Id.
280. Id., 374 S.E.2d at 836-37.

