"Sue and Be Sued" in Georgia
Local Government Law: A
Vignette of Vicissitudes
by R. Perry Sentell, Jr.*

I.
The triteness of the observation does not detract from its incontrovertibility: law's fascinations are endless.
Not the least of the intrigue, it is equally oft-stated, derives from the
fluidity of the common law system. As a court is periodically but recurrently called to consider the same issue, the judicial perspective may experience a metamorphosis. This fact of juristic life can work for the good:
after all, a question is not settled until it is settled correctly. Contrarily,
there are inherent difficulties: after all, judicial decisions (we were taught)
ought not be like railroad passes-negotiable only for the journey of the
day.
The phenomenon, in any event, can entail a bifurcated significance of
cause and effect. Thus, initially it is little short of astonishing to reflect
upon the precise nature of issues encountering judicial transformation.
Frequently, they are of the most unexpected complexion, arising in the
most unanticipated contexts. Additionally, it is little short of awesome to
ponder the potential ramifications of the episodes. Frequently, they are of
mind-boggling magnitude. Throughout, moreover, one is struck by the
happenstance fashion in which the changes occur, as well as the unaccountable timing of the courts' performances. The hapless party upon
whom the line is drawn unwittingly exemplifies an unsettling analogy:
"Success in law and luck of the draw."
Truly, law's fascinations are endless.
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II.
The above observations all receive repeated illustration in the ever
evolving nooks and crannies of Georgia local government law. In that traditionally common law province, our appellate courts are continuously
called to assess, and then to reassess, pivotal issues of assorted analytical
hues and flavors. Over a period of time, the courts inevitably decide, and
then redecide, the same issues. When the judiciary inexorably changes its
mind on the correct resolution of an issue, the conceptual wrench resounds throughout local government administration.
With the previously prevailing position reversed, those who formerly
litigated the issue are left to philosophical reflection. Former winners give
silent thanks for the accident of timing, and losers lust pensively over
what might have been. Occasionally, the results are both startling and of
considerable practical magnitude.

III.
If one were casting about for obviously ambiguous language, discovery
of articulated power "to sue and be sued" would scarcely register in a
ranking of likely linguistic prospects. Manifestly, the activities of suing
and being sued carry fairly familiar (personal or impersonal) connotations, and neither lays claim to prominence as a "term of art."
If, however, one casually drops the phrase into the context of sovereign
immunity, tension-laden clouds of uncertainty abound on the analytical
horizon. Thus, an express legislative authorization to "sue and be sued,"
directed to a governmental entity, gives immediate rise to a frustrating
interpretative enigma. This explicitly imposed combination of what logically appears to be mutually exclusive controlling concepts begs for an
approach of reconciliation. Typically, however, resolution of litigation
does not afford such academic luxury; eventually, that is, the defendant
entity must be either protected from or exposed to liability.
The Georgia courts have long grappled with the matter, leaving a trail
that resembles more a maze than a map. Recently, moreover, the Georgia
Supreme Court confessed to second thoughts on the issue, reversing a
"settled" course of more than thirty years. The announcement was startling, the ramifications are drastic, and former litigants, on both sides of
the issue, are shaking (nodding) their heads in wonder.
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The Georgia Supreme Court confronted the issue as early as 1882, in
deciding Collins v. Mayor of Macon.' The case is a famous one, presenting the issue of municipal responsibility for flooding damage to plaintiff's
property. The damage occurred, plaintiff charged, as a result from the
municipality's failure to maintain its levee, constructed some fifteen years
earlier." The municipality defended by asserting
that its failure violated
3
no duty and resulted in no tort responsibility.
The litigation seemingly encompassed an analytical standoff. On the
one hand, Georgia municipalities unquestionably enjoyed (at least) a degree of the state's governmental immunity. Yet, the municipality existed
by virtue of a local charter granted by the Georgia General Assembly."
That charter specified that the municipality "shall. . . be capable to sue
and be sued in any court of law or equity in this State."5 The manifested
concepts, therefore, appeared in conflict; and plaintiff's recovery (or defendant's freedom from liability) hinged upon judicial preference.
Failing even to acknowledge the charter's imposition, the supreme
court focused almost exclusively upon the municipality's dual existence.'
Some municipal "powers and duties" were "legislative or judicial," the
court proclaimed; others were "purely ministerial.17 For failure to perform the legislative or judicial powers and duties, or for errors in their
performance, "the corporation is not responsible, for they are deemed to
be a part of the state's power, and, therefore, under the same immunity."
But for ministerial acts, the court distinguished, "damages may be recovered either from the neglect to perform them, or from performing them in
an unskillful, negligent or improper manner." With determinative delineation in place, the court proceeded to classify municipal maintenance
of the levee as an act entailing no recovery for the injured plaintiff.",
On this early occasion, therefore, the supreme court encountered and,
ultimately, made its peace with the daunting conceptual face-off. As its
1. 69 Ga. 542 (1882).
2. Id. at 543. Actually, plaintiff charged that the municipality, over protest, conveyed
the property upon which the levee was located and that the private purchaser destroyed the
levee which damaged plaintiff's property. Id.
3. Id. at 542.
4. 1872 Ga. Laws 222.
5. Id. at 223.
6. The court's opinion does not indicate that plaintiff raised the issue. See 69 Ga. at
542.
7. Id. at 544.
8. Id.
9. Id.
10. Id. The court further rejected plaintiff's contention that prior municipal use of the
land as a levee constituted a dedication of the property to public use. Id. at 546.
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creature, the municipality is assimilated to the state." Ironically, it is
that assimilation that generates the tension: state immunity versus statedirected amenability to suit. In Collins, the court responded by ignoring
the direction and structuring its own dichotomy to deal with the immunity.1 Analytically unsatisfying, the technique nevertheless appeared to
emit a clear signal of judicial preference. Additionally, the court's dichotomy quickly received legislative recognition. In language that remains to
this day, the Georgia Code of 1895 subsumed the court's formulation in
Collins as follows: "Municipal corporations are not liable for failure to
perform, or for errors in performing, their legislative or judicial powers.
For neglect to perform, or for improper or unskillful performance of their
13
ministerial duties, they are liable.1
In respect to counties also, the tension was historical. There, amenability to suit did not depend on an individual charter but rather resonated
from the Georgia Code of 1863: "[e]very county which has been, or may
be established in this State, is a body corporate with power to sue or be
sued in any Court. 11 4 Even in the face of that directive, however, the supreme court hugged the terrain of immunity. Serving as apt illustration,
County of Monroe v. Flynt's featured the issue of county liability for a
defective bridge. In seeming disregard of the above quoted statute, the
court asserted that "[tihere is no liability on the county for any cause
whatever, except such as created by statute."" Under existing law, the
court elaborated, county liability for bridges was restricted to the failure
to require a bond from the contractor.1 z Such a failure, the court reasoned, made the county responsible for the contractor's bridge defects;
and the latter's exposure existed only for seven years." "We therefore
think that after the expiration of the seven years, the contractor not being liable, the county is not liable . . . ." Again, the judicial disposition
toward immunity was grist for the legislative mill, and the Georgia Code
11. Id. at 544.
12. Id.
13. GA. CODE § 748 (Harrison 1895) (currently codified at O.C.G.A. § 36-33-1(b) (1987)).
See generally P. SENTELL, THE LAw OF MuncnwA TORT LJAB1LITY IN GEORGIA (4th ed.
1988).
14. GA. CODE § 463 (1863) (currently codified at O.C.G.A. § 36-1-3 (1987)).
15. 80 Ga. 489, 6 S.E. 173 (1888).
16. Id. at 490, 6 S.E. at 173. "Counties are not liable at common law; and it is for the
reason that the several counties of the State are political divisions, exercising a part of the
sovereign power of the State; and they cannot be sued except where it is so provided by
statute." Id.
17. Id. See GA. CODE § 691 (1882).
18. 80 Ga. at 490, 6 S.E. at 174.
19. Id. at 491, 6 S.E. at 174. The court reversed a decision of liability. Id.

1989]

"SUE AND BE SUED"

of 189520 perspicaciously tracked the signal. "A county," that Code declared, "is not liable to suit for any cause of action unless made so by
statute.""1
With amenability and immunity now in simultaneous statutory stricture, the court moved promptly to consolidate the evolution. Thus, at the
turn of the century, Millwood v. DeKalb County brought forward a pedestrian's claim for injuries resulting from county work on a public way.
Reviewing plaintiff's cause, the court took note of the early "sue or be
sued" statute, and explicitly wondered whether "this section impose[d] a
liability upon a county to be sued in all cases [in which] ordinary corporations [were] so liable under the law?""8 Tracing the line of decisions culminating in County of Monroe, the court pronounced the Code's 1895
county-immunity entry as "but a brief and concise statement" of existing
law. 2"' Rejecting the plaintiff's contention in Millwood that the statutory
conferral of immunity was restricted to nondiscretionary county functions, the court was emphatic on "[t]he correct position. 2' "The county,
being a political division of the State, is not liable to be sued, unless special authority can be shown, and it is incumbent upon the person filing
the suit to bring his case within the legislative authority upon which he
'2 s
relies to bring the suit.
By 1927 the court could routinely summarize its method of meshing the
amenability and immunity statutes.2 7 Those statutes, the court counseled,
"must be construed together, and they must receive a reasonable construction. '' 2s Appearing to view reasonableness as favoring immunity, the
court was adamant that "a county is not liable for the negligent performance of duties which the county authorities are compelled to perform, or
for the negligent discharge of duties voluntarily assumed in the exercise
20. GA. CODE § 341 (1895) (currently codified at O.C.G.A. § 36-1-4 (1987)).
21. Id.
22. 106 Ga. 743, 32 S.E. 577 (1899).
23. Id. at 744, 32 S.E. at 577. "Or is it simply a declaration that a county may be sued,
but the right to sue is limited to those cases only where the General Assembly has given the
permission?" Id.
24. Id. at 746, 32 S.E. at 578. The court began its review with Scales v. Ordinary of
Chattahoochee County, 41 Ga. 225 (1870), in which Justice Warner, in dissent, argued that
the sue-and-be-sued statute changed the rule of immunity. "It was the clear and manifest
intention of the Legislature in making the several counties in this State bodies corporate,
with power to sue and liable to be sued, to alter and change the Common Law rule ......
Id. at 231 (Warner, J., dissenting).
25. 106 Ga. at 747, 32 S.E. at 578.
26. Id. (affirming dismissal of plaintiff's petition).
27. Decatur County v. Praytor, Howton & Wood Contracting Co., 163 Ga. 929, 137 S.E.
247 (1927) (involving an action by a contractor on a bridge building contract with the
county).
28. Id. at 931, 137 S.E. at 248.
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of a discretion vested in them by law."'"
For counties, therefore, the historical tension was even more taut than
for municipalities. With (still existing) general statutes simultaneously
proclaiming both amenability and immunity, the supreme court was
forced into explicit acknowledgment of the conundrum. In an assessment
more arbitrary than analytical, judicial hostility to the "sue and be sued"
directive became more than a matter of mere conjecture.
-It was not until 1935 that the analogous issue arose at the level of state
0
government. In Tounsel v. State Highway Department,"
plaintiff sought

recovery for injuries resulting from the collapse of a bridge.31 Alleging
negligence on the part of the highway department, claimant posited his
action upon the following state statute: "[tihe Highway Department may
sue and be sued
and may make settlement of all claims presented to it
'2
under oath."1

Initiating its consideration of the matter, the court sketched three
points of departure: the issue was a novel one; the highway department
could not be sued without express consent of the sovereign; and the state
had authorized the department to sue and be sued.8 ' Expressly adopting
the approach it had employed for counties,34 the court held that the highway department's statutory power to sue and be sued "is only for special
purposes.""5 Enumerating such "purposes" as mandamus, injunction, and
unconstitutional "takings," the court reasoned that "while the statute
provides that the State Highway Department may sue and be sued, such
suits must be those provided by law."" s The court rejected plaintiff's con29. Id. at 932, 137 S.E. at 248. The court said that the sue-and-be-sued statute does not
make counties "generally liable to suits, like individuals or as municipal corporations. Being
political subdivisions of the State, they can not be sued unless made subject to suit expressly or by necessary implication." Id. at 931, 137 S.E. at 248. The court proceeded to
hold that when authorized to contract, counties may be held on the contracts they make
under that authorization. Id. at 935-36, 137 S.E. at 250.
30. 180 Ga. 112, 178 S.E. 285 (1935).
31. Id. at 113, 178 S.E. at 286. Plaintiff was a bridge contractor employee who was injured on the bridge by virtue of the highway department's alleged negligent acts. Id.
32. Id. at 114, 178 S.E. at 286 (quoting GA. CODE ANN. § 95-1505 (Harrison 1933)).
33. See 180 Ga. at 112, 178 S.E. at 285.
34. "The legal status of the State Highway Department is somewhat akin to that of a
county in Georgia, and the same contention has been made with reference to suits against
counties as is now made in the present instance." Id. at 114, 178 S.E. at 286-87.
35. Id. at 117, 178 S.E. at 288.
36. Id. at 119, 178 S.E. at 289.
To hold otherwise would be to run counter to a long line of well recognized principles and decisions that neither a State nor a county, nor even a municipality, is
liable for failure to perform or errors in performing their legislative or judicial
powers, that is, in the performance of governmental functions.
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plaint, because there was no "law" specifically authorizing damages for
injuries from a collapsing bridge."7
Given the earlier performances tendered by the supreme court regarding the state, counties, and municipalities, the court of appeals found a
county hospital authority to present no distinguishing analytical characteristics3 8 Indeed, plaintiffs themselves apparently held similar convic3
tions. The occasion was the 1956 case of Hall v. Hospital Authority, 9
encompassing malpractice claims against the authority for negligent
treatment.40 Reviewing a dismissal, the court of appeals canvassed the
genesis of the hospital authority, the 1941 Hospital Authorities Law."
That general statute created an authority for each county and municipality, declared the entity "a public body corporate and politic," and directed it to perform nonprofit "public and essential governmental functions."4 The court omitted from its summary, however, (apparently
plaintiffs failed to raise it) the statute's explicit delegation to each authority of the power "[t]o sue and be sued."' In any event, the court
concluded, "defendant hospital authority is performing a governmental
function in the course of which it is not liable for the torts of its servants,
agents, and employees."
From 1882 to 1956, therefore, Georgia local government law witnessed
the analytical face-off between "sue and be sued" and governmental immunity. In a myriad of contexts, the early courts consistently came down
on the side of immunity. In some instances, the courts simply failed to
acknowledge existence of the "sue and be sued" directive. In others, the
conflict received explicit attention, with the courts insisting that the two
concepts be construed "together," and "reasonably." That construction,
however, elicited the same decisional results.
Out of the morass, at least one analytical point emerged: the courts
were clearly uncomfortable with a legislative directive that a governmental entity "be sued." Literally unleashed, they feared, the directive would
37. Id. Chief Justice Russell dissented, thinking the highway department subject to suit.
Id. at 120, 178 S.E. at 289 (Russell, C.J., dissenting).
38. See Hall v. Hospital Auth., 93 Ga. App. 319, 91 S.E.2d 530 (1956).

39. 93 Ga. App. 319, 91 S.E.2d 530 (1956).
40. Id. at 319, 91 S.E.2d at 530-31.
41. 1941 Ga. Laws 241 (currently codified at O.C.G.A. § 31-7-70 (1985)).
42. 93 Ga. App. at 321, 91 S.E.2d at 532.
,43. 1941 Ga. Laws at 243 § 5 (currently codified at O.C.G.A. § 31-7-75 (1985)). O.C.G.A.
§ 31-7-75 reads: "Every hospital authority shall be deemed to exercise public and essential
governmental functions and shall have all the powers necessary or convenient to carry out
and effectuate the purposes and provisions of this article, including ... the following pow-

ers: (1) To sue and be sued ......

44. 93 Ga. App. at 321-22, 91 S.E.2d at 532. The court affirmed dismissal of plaintiffs'
petition. Id. at 322, 91 S.E.2d at 532.

20
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be uncontrollable. Whatever its intended meaning, therefore, the courts
could not allow the directive to mean what it apparently meant.
V.
What the court of appeals decided for hospital authorities in Hall, it
likewise decided, some five months later (still 1956), for housing authorities. Plaintiff tenant in Knowles v. Housing Authority" alleged injuries
negligently inflicted by the municipal authority, and, unlike Hall, expressly relied upon the "sue and be sued" provision of the "Housing Authorities Law." 4 6 Steadfastly withstanding that analytical distraction,
however, the court focused with single-minded intensity upon the "basis"
of its Hall endeavor.4 7 That basis, the court emphasized, had been the
"governmental function" of medical care for the indigent, sick, and
poor.4 ' Discovering a similar function for housing authorities in "preservation of the public health," the court pronounced the analogy complete .4 Thus, "no action sounding in tort can be maintained . . . although the act of 1937 ...provides that housing authorities may sue and
be sued.""0
It was precisely at this juncture that the development detonated. Taking Knowles on certiorari,6 1 the Georgia Supreme Court professed to discover a new question, a question "we have not had for decision.""2 Thus,
the court moved promptly to "the effect of the 'sue and be sued' clause in
our housing act." ' Indeed, under plaintiff's argument, sketched the court,
that clause would constitute "a waiver of the State's immunity from suit
in all cases of any character against a housing authority."'
With litigation perimeters established, the paucity of precedent imme45. 94 Ga. App. 182, 94 S.E.2d 55, rev'd, 212 Ga. 729, 95 S.E.2d 659 (1956).
46. 1937 Ga. Laws 210 (currently codified at O.C.G.A. tit. 8, art. 3 (1989)). The amenability provision is as follows: "An authority shall constitute a public body corporate and
politic exercising public and essential governmental functions and having all the powers
necessary or convenient to carry out and effectuate the purposes and provisions of this article, including

. .

. (1) To sue and be sued . .

. ."

O.C.G.A. § 8-3-30(a) (1989).

47. 94 Ga. App. at 183, 94 S.E.2d at 55. That basis was determined, said the court, not
upon the wording of the statute but rather upon the function actually provided. Id.
48. Id.
49. Id. at 184, 94 S.E.2d at 56. The court reasoned that removing unsanitary and unsafe
housing areas from the state would remove "breeding areas of diseases" and likened the
function to maintenace of a sewerage-drainage system. Id.
50. Id. at 183, 94 S.E.2d at 55. The court affirmed the trial judge in sustaining defendant's general demurrer. Id. at 184, 94 S.E.2d at 56.
51. Knowles v. Housing Auth., 212 Ga. 729, 95 S.E.2d 659 (1956).
52. Id. at 729, 95 S.E.2d at 660.
53. Id. at 730, 95 S.E.2d at 660-61.
54. Id., 95 S.E.2d at 661.
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diately became obvious when the court could marshall only decisions
from other jurisdictions as primary authority. At the forefront, the court
posited a decision by the United States Supreme Court dealing benevolently with congressional efforts at economic recovery during the depression." There, the court in Knowles recounted, the Supreme Court treated
a "sue and be sued" provision of the federal statute as "a generous policy
of consent for suits against the government sounding in tort .

. . ."5

At

the state level, the court relied upon the Alabama court's imposition of
liability under a "very similar" housing statute.5" Additionally, the court
enlisted a decision under the California housing authority statute,"' holding the state "to be acting in a proprietary capacity," and "subject to the
same liability for its torts as private parties."5
Reverting at last to Georgia, the court in Knowles made the most of
what it had." The General Assembly had expressly given every housing
55. Keifer & Keifer v. Reconstruction Fin. Corp., 306 U.S. 381 (1939).
56. 212 Ga. at 731, 95 S.E.2d at 661 (quoting Keifer & Keifer, 306 U.S. at 396). Actually,
Keifer & Keifer constituted a more slender reed of precedent than indicated. The case involved congressional emergency legislation of 1932 creating the Reconstruction Finance Corporation ("RFC") to assist farmers and, in later legislation, empowering RFC to create Regional Credit Corporations ("Regionals") to carry out its functions. Keifer & Keifer, 306
U.S. at 387. Although the legislation creating RFC, and indeed 40 other governmental corporations, expressly provided for "sue and be sued," the statute authorizing creation of the
Regionals did not. Id. at 390, 394. Thus, in this action against one of the Regionals for
alleged negligence in damaging plaintiffs property, the Court was hard-pressed to structure
a sue-and-be-sued authorization. Instead of inferring this rare omission of the clause to be
an obviously intended one, Justice Frankfurter's opinion struggled to reason that "Congress
naturally assumed that the general corporate powers to which it had given particularity in
the original statute establishing [RFC] would flow automatically to the Regionals from the
source of their being." Id. at 393. Again, "Congress had a right to assume that the characteristic energies for corporate enterprise with which a few months previously it had endowed
[RFC] would now radiate through [RFC] to Regional." Id. at 393-94. This rationale led the
Justice to the heroic conclusion that "[tihe legal position of Regional is, therefore, the same
as though Congress had expressly empowered it 'to sue and be sued.'" Id. at 394.
57. 212 Ga. at 732, 95 S.E.2d at 662 (citing Housing Auth. Dist. v. Morris, 244 Ala. 557,
14 So. 2d 527 (1943)). Actually, the Alabama court gave virtually no indication that it relied
upon the sue-and-be-sued provision of the statute for its decision of liability. See Morris, 14
So. 2d at 527.
58. 212 Ga. at 733, 95 S.E.2d at 662 (citing Muses v. Housing Auth., 83 Cal. App. 2d 489,
189 P.2d 305 (1948)).
59. Id. (quoting Muses, 189 P.2d at 312). Actually, the California court was completely
unreceptive to plaintiff's contention that rested upon the sue-and-be-sued provision of the
statute. The court stated: "The provision in a statute creating a corporate agency that it
may 'sue and be sued' in and of itself does not create a liability against the state where none
existed before." Muses, 189 P.2d at 309. Rather, the court relied upon the rationale that the
state "through its agency has entered the commercial field. Having created and operated a
business enterprise it is liable for a tort." Id. at 313.
60. "The housing act here involved was complete in every respect when it left the hands
of the legislature." 212 Ga. at 733, 95 S.E.2d at 662.
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authority "the unlimited and unqualified right to 'sue and be sued.'"
Further, the court maintained, the legislature "has created a public corporation and endowed it with power to engage in commercial and busiwith the public and in competition with free
ness transactions
' 's2
enterprise.

Buttressed by these interpreted statutory fortifications, the court could
no longer postpone announcing its innovative death knell for immunity.
In doing so, however, the court's opinion fell victim to a disconcerting
ambivalence. On the one hand, rationale for revision pivoted upon the
state's humane concern in providing "safe and sanitary dwelling accommodations for people of low income." s Thus, "it would be ironic" to frustrate that governmental concern by conferring immunity upon the housing authority for negligently injuring its tenants." On the other hand,
justification for liability derived from the business enterprise nature of
the state's endeavor: "all to whom it furnishes dwelling accommodations
must pay the rent or charges it fixes therefor."' 5 The court's conclusion,
in any event, was clear: "we hold that the plaintiff's action was maintainable against the defendant.""
At this point, the court's only remaining challenge was every prior decision it had rendered on the issue. Recalling its holdings of immunity in
Tounsel (state), Millwood (county), and Collins (municipality), the court
conceded that each ' of those entities had possessed legislative authority to
"sue and be sued." In contrast, however, those entities had been performing "a purely governmental function" for which they made "no
charge" and from which they received "no income or revenue."

8

Clearly,

the rule in those cases could not apply to a municipal housing authority
"engaged in the performance of a remunerative business transaction with
the public pursuant to the consent statute." 9
With its 1956 decision of Knowles, the Georgia Supreme Court reversed
its field to an unrevealed extent. Although distinguishing rather than
overruling prior decisions, Knowles was a truly startling development. Its
impact was dramatic: it contradicted every signal the court had ever
61. Id.
62. Id., 95 S.E.2d at 663.
63. Id. at 733-34, 95 S.E.2d at 663. Indeed, the court said, this was the "primary purpose
of the act." Id. at 733, 95 S.E.2d at 663.

64.
65.
66.
67.
cases.
68.
69.

Id. at 734, 95 S.E.2d at 663.
Id.
Id.
Id. Indeed, the court asserted, "we have not overlooked or failed to consider" those

Id.
Id.

Id. The supreme court thus reversed both the trial judge and the court of appeals in
sustaining the defendant housing authority's demurrer. Id.
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emitted regarding "sue and be sued" in state and local government law.
Its implications offered new hope to claimants confronting sovereign immunity and cautioned new concerns for governmental entities. Former
winners on the issue exuded gratitude for the fate of timing, and former
losers bemoaned the vicissitudes of judicial metamorphosis.
Regretfully, the ambivalence of the opinion in Knowles rendered impossible an accurate forecast of ramifications. Indisputably, the court
pivoted upon the presence of the legislature's "sue and be sued" directive,
"the consent statute. ' 70 At the same time, the court could not rid itself of
a two-pronged (and contradictory) concern with the nature of the entity.
Thus, the fear of frustrating a humane purpose was equalled only by the
insistence of accountability for free enterprise. It was indeed this insistence that the court then parried into an escape from its prior decisions.
Its unconvincing distinction between "a purely governmental function"
and "a remunerative business transaction" 1 insured only one clearly predictable result: further litigation.
VI.
One of the issues most imminently requiring resolution was whether
the court should give the decision in Knowles on housing authorities its
logical extension to hospital authorities. That issue immediately (in 1957)
claimed the attention of the court of appeals in Hospital Authority v.
Shubert.72 Acknowledging its earlier holding to the contrary in Hall, the
court in Shubert saw no alternative but to "yield. 7' Thus, under
Knowles, "this court is constrained to hold that the phrase 'to sue and be
sued' in [the hospital authorities statute] subjects the defendant corporation to suits for damages for personal injuries it negligently inflicts on one
of its patients.

'74

In the years that followed, both appellate courts took pains to confirm
the point. In Hipp v. Hospital Authority," the court of appeals declared
70. See id. at 729, 95 S.E.2d at 659.
71. Id. at 734, 95 S.E.2d at 663.
72. 96 Ga. App. 222, 99 S.E.2d 708 (1957). The case presented an action for personal
injuries, charging the hospital authority with negligence in causing plaintiff patient to fall
out of the bed. Id. at 222, 99 S.E.2d at 709.
73. Id. at 224, 99 S.E.2d at 710. The court noted that Knowles had construed the "exact
phrase" employed by the hospital authorities statute. Id. at 225, 99 S.E.2d at 710.
74. Id. at 224, 99 S.E.2d at 710. The court thus affirmed the trial judge's action in overruling defendant's general demurrer. Id. at 225, 99 S.E.2d at 710.
75. 104 Ga. App. 174, 121 S.E.2d 273 (1961). The case involved an action for damages
arising from a hospital orderly's molestation of a minor patient. Plaintiff charged the hospital authority with negligence in its selection and supervision of employees. Id. at 174-75, 121
S.E.2d at 273-74.

MERCER LAW REVIEW

[Vol. 41

that "the issue is settled," and that "defendant hospital authority is subject to suit just as any private corporation."" The supreme court displayed the same disposition toward the hospital authority's status of
"public corporation" as well." Thus, Griffin-Spalding County Hospital
Authority v. Radio Station WKE P s featured an authority's effort to
avoid mandamus by arguing that the writ was inappropriate against a
"public office."" Rebuffing that effort, the court noted creation of the authority as a public corporation and that such corporations are generally
authorized to "sue and be sued."80 "Just such power to sue and be sued,"
the court asserted, "was specifically granted the hospital authority
"51

A second area of continuing activity in the aftermath of Knowles was
that surrounding local schools. Morman v. Board of Education,s2 for example, again featured an action for mandamus s8 and elicited the supreme
court's observation that "[g]enerally, a county board of education is not a
body corporate with authority to sue and be sued."'" However, the court
modified, the local statute creating defendant board specified that it
"shall be a body politic and corporate in law, and as such may . . . sue
and be sued .... ,5s
That provision, the court summarily concluded, reversed the general rule and exposed defendant school board to plaintiff's
action."
The court employed the same approach to a city school board, defendant in an action for property damage, in Eastwind Developers, Ltd. v.
Board of Education.s Reversing the trial judge's decision of governmen76. Id. at 175, 121 S.E.2d at 274. The court noted Hall but relied upon Knowles and
Shubert in reversing the trial judge's dismissal of the action. Id. at 178, 121 S.E.2d at 275.
77. Griffin-Spalding County Hosp. Auth. v. Radio Station WKEU, 240 Ga. 444, 445, 241
S.E.2d 196, 197 (1978).
78. 240 Ga. 444, 241 S.E.2d 196 (1978). The case featured an action under the "open
records" law for records relating to the hospital authority's ambulance service. Id. at 444,

241 S.E.2d at 198.
79. Id. at 445, 241 S.E.2d at 198. For treatment of the writ of mandamus in the context
of local government law, see P. SENTELL, MISCASTING MANDAMUS IN GEORGIA LOCAL GOVERNMENT LAW

(1989).

80. 240 Ga. at 445, 241 S.E.2d at 198.
81. Id. The court thus held mandamus appropriate to the case. Id.
82. 218 Ga. 48, 126 S.E.2d 217 (1962).
83. Plaintiff, a dismissed teacher, sought to mandamus her employment by the board.
Id. at 48, 126 S.E.2d at 217.
84. Id. at 49, 126 S.E.2d at 218.
85. Id. (quoting 1949 Ga. Laws 1440 § 2).
86. Id. at 51, 126 S.E.2d at 220. The court thus reversed the trial judge in sustaining
defendant's general demurrer. Id.
87. 238 Ga. 587, 234 S.E.2d 504 (1977). Plaintiff sought to recover for flooding damage to
his land abutting defendant's property, alleging diversion of water flow. Id. at 587, 234
S.E.2d at 504.
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tal immunity, the court relied exclusively upon the local statute specifying that the board "is hereby authorized and empowered to sue and be
sued .... "I"
Marking the crucial significance of the amenability phrase, the court of
appeals reverted to "the general rule" in Foster v. Cobb County Board of
Education.s" Affirming dismissal of an action for an injured child,' 0 and
carefully distinguishing a "school district,"' 1 the court emphasized that "a
school board. . . is not a body corporate and does not have the capacity
to sue or be sued.""" The only exception, the court took pains to reserve,
was "where a school board is created by a separate Act of the legislature
and is sui generis.""
The court engaged the same logic in respect to "a county school system," even in the presence of a "sue and be sued" provision. 4 In Holloway v.Dougherty County School System," an action for a child injured
on school premises," the court intoned the general rule of sovereign immunity. 97 Although the rule was subject to express legislative waiver, the
court conceded, such waiver was not effected by a local statute conferring
power "to sue and be sued," but also declaring the district "not . . . liable to suit in actions arising ex delicto, except where specifically authorized by law.""s Rather than express waiver of the system's immunity, the
court insisted, "there is an express reservation of immunity from suits in
tort.""
The county itself, governed by the simultaneous statutory strictures of
both amenability and immunity,'00 apparently (and unaccountably) re-

88. Id., 234 S.E.2d at 505 (quoting 1931 Ga. Laws 1025 § 2). "This statute expressly
revoked governmental immunity for the board." Id.
89. 133 Ga. App. 768, 213 S.E.2d 38 (1975).
90. Id. at 770, 213 S.E.2d at 39. Plaintiff alleged injury to his child by the wilful and
wanton conduct of the school's physical education instructor. Id. at 768, 213 S.E.2d at 38.
91. Id. at 769, 213 S.E.2d at 39. The court recounted "numerous occasions" upon which
it had held "that a school district is a body corporate with the capacity to sue and be sued."
Id.
92. Id.
93. Id. The court cited Morman as an instance of the exception, but held that it did not
operate in this case. Id. (citing Morman v. Board of Educ., 218 Ga. 48, 126 S.E.2d 217
(1962)).
94. See Holloway v. Dougherty County School Sys., 157 Ga. App. 251, 277 S.E.2d 251
(1981).
95. 157 Ga. App. 251, 277 S.E.2d 251 (1981).
96. Id. at 251, 227 S.E.2d at 252. Plaintiff child was injured while standing on a milk
crate to drink from a school water fountain. Id.
97. Id. at 252, 277 S.E.2d at 252.
98. Id. (emphasis in original) (quoting 1951 Ga. Laws 2233, 2242 § 10).
99. Id. The court affirmed the trial judge's dismissal of the school system. Id.
100. O.C.G.A. §§ 36-1-3 & 36-1-4 (1987). See supra text accompanying notes 14-19.
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mained unaffected by the Knowles innovation. The supreme court illustrated that point by virtue of its decision in Revels v. Tift County.' Dismissing a negligence action against the county,' the court recalled that
the statutory fixture of county immunity rooted in the Georgia Code of
1895.103 Under its still vibrant Millwood decision of 1899,104 the court
held, the "sue and be sued" statute accomplished nothing "whe[n] the
county is not made liable for such damages by the Constitution or by
statute."
It seemingly went without saying, therefore, (at least by the court in
Revels) that Knowles' tenuous effort at salvaging Millwood had succeeded. This assuredly was the reading of Revels by defendant in Anderson v. Columbus, Georgia.'01 There, the consolidated municipal-county
government sought to avoid liability for flood-water damage despite the
entity's creating resolution granting it "the right to sue and be sued in its
own name."' 07 Claiming the county-immunity status recognized by
Revels, defendant attempted "to distinguish itself from the various public
corporations created to perform various activities and held to be subject
to suit under the authority of

. .

. Knowles."'' 8 Explicitly refusing to

reach the issue, however, the court of appeals held the case controlled by
the constitution's "taking or damaging" mandate.' 09
Another pre-Knowles precept, albeit one cutting against county immunity, received the supreme court's carry-over recognition in PMS Construction Co. v. DeKalb County."0 There, the court recalled and emphasized its long-time construction of the county amenability and immunity
statutes "as permitting suits against counties based on contracts made
pursuant to legislative authorization." '
101. 235 Ga. 333, 219 S.E.2d 445 (1975).
102. Plaintiff alleged county negligence that resulted in her fall inside the courthouse.
Id. at 333, 219 S.E.2d at 446.
103. See supra text accompanying notes 20-21.
104. See supra text accompanying notes 22-26.
105. 235 Ga. at 335, 219 S.E.2d at 447.
106. 152 Ga. App. 772, 264 S.E.2d 251 (1979).
107. Id. at 775, 264 S.E.2d at 253 (quoting 1968 Ga. Laws 1655, 1658 § 1).
108. Id.
109. Id. At most, the court would only yield the following:
But conceding that the performance of an airport function may be governmental
in nature, and as such the city-county government and the commission, in the
performance of this activity, would not be subject to certain types of actions which
are barred by sovereign immunity, we do not reach that issue ....
Id.
110. 243 Ga. 870, 257 S.E.2d 285 (1979) (encompassing a breach of contract action
against the county involving construction of a tennis center).
111. Id. at 871, 257 S.E.2d at 287. That is, it is sufficient that legislative authorization
for the contract exists; there need be no express legislative authorization for an action on
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At the level of state government, it will be recalled, the supreme court
After
in Tounsel had drawn explicit analogy to county liability.'
Knowles, the court of appeals continued that thrust, at least in respect to
the highway department. In State Highway Department v. W.L. Cobb
Construction Co.,"13 the court denied the department's claim of immunity

in defending an action for breach of contract.'"' Quoting the statutory
permission that the department "may sue and be sued and may make
the court consettlement of all claims presented to it under oath,"
cluded simply that the department "is subject to be sued on its
contracts.""
For tort responsibility, however, Tounsel controlled in the direction of
immunity. In Andrews v. Department of Transportation,"7 a wrongful
death action against the department, the court observed a recent change
in the statutory language." s From "sue and be sued," the legislature
modified the statute to "may be sued in such actions as are permitted by
law."' The result of that change, the court of appeals announced, was
"nothing more than a codification of the holding in Tounsel."'' " Accordingly, the department remained subject to suit "only under certain limited and previously recognized circumstances,"' including mandamus,
injunction, breach of contract, and unconstitutional takings.' 2
Encountering a far different species of agency in Busbee v. American
Association of University Professors, ' s the supreme court afforded far
greater weight to the Knowles innovation. Busbee encompassed an action
against the State Board of Regents for breach of employment contracts,
the specific contract. For the pre-Knowles recognition of this precept, see Decatur County v.
Praytor, Howton & Wood Contracting Co., 163 Ga. 929, 137 S.E. 247 (1927), see supra text
accompanying notes 27-29.
112. See supra text accompanying notes 30-37.
113. 111 Ga. App. 822, 143 S.E.2d 500 (1965).
114. Id. at 822, 143 S.E.2d at 501. Plaintiff construction company sought to recover for

extra work that it had been forced to perform under a contract with the department and
that allegedly was caused by the department's faulty design and work practices. Id.
115. Id. at 825, 143 S.E.2d at 504 (quoting GA. CODE ANN. § 95-1505 (Harrison 1933)).

116. Id.
117.

133 Ga. App. 78, 210 S.E.2d 30 (1974).

118. Id. at 79, 210 S.E.2d at 31.
119.

Id. (quoting 1973 Ga. Laws 947, 983 § 95A-304(a)). Plaintiff argued the change in

language to demonstrate a clear legislative intent of waiver of immunity. Said the court:
"We disagree." Id.
120.

Id., 210 S.E.2d at 32.

121. Id.
122. "There was no intent by the General Assembly to waive immunity and permit suits
for torts against the Department of Transportation." Id.

123. 235 Ga. 752, 221 S.E.2d 437 (1975).
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with defendant pleading sovereign immunity. 12' In assessing that plea, a
majority of the court recalled the statute of 1785 originally creating the
university "Trustees,"125 and declaring that entity "a person in law, capable to plead and be impleaded, defend and be defended, answer, and be
answered unto .... ,,26 The court then traced that statute through numerous codifications and reorganizations, ultimately to conclude that its
terminology still legally characterized the Board of Regents. 27 That terminology, the court asserted, "is the historic language used to authorize a
body to sue and be sued." ' That authorization, in turn, constituted "express legislative waiver" of immunity.12 9 Under Knowles, the court concluded, this waiver left the Board of Regents with "no sovereign immunity;"12 0 assuredly, it was not immune to suit for breach of a contract
"which it is authorized to and has entered into."' 3"
In roughly the three decades following the decision, therefore, the
Knowles issue claimed high profile in both our appellate courts. Harried
but encouraged opponents of sovereign immunity seized upon random
legislative vestiges of "sue and be sued" wherever the formulations could
be found. As observed, their efforts met with but mixed (and highly erratic) success.
The unsettling result emerged that the same amenability directive, in
precisely the same phraseology, sometimes waived governmental immunity and sometimes did not. In the instance of municipal and county hospital authorities, for example, a general statutory "sue and be sued" directive worked instantaneous and complete reversal of immunity.13 2 In
the instance of counties, for example, a general legislative "sue and be
sued" directive made no dent in the defense at all.131
Individualized versions of the "sue and be sued" directive fared no better: on occasion they waived immunity, and on occasion they did not. For
a municipal or county board of education, for example, the transforma124. Because of a shortage of state funds and a legislative reduction of its appropriation,
the Board of Regents sought to deny previously contracted salary increases to faculty members. Id. at 753, 221 S.E.2d at 439.
125. 1785 Ga. Laws 560, 561 § 3.
126. 235 Ga. at 754, 221 S.E.2d at 440 (quoting 1785 Ga. Laws 56 §3).
127. Id. at 758, 221 S.E.2d at 442. The court said that "we have found no Act repealing
the 1785 power of the Trustees of the University of Georgia to sue and be sued, which power
was acquired by the Board of Regents in 1931." Id.
128. Id. at 755, 221 S.E.2d at 440.
129. Id. at 758, 221 S.E.2d at 442.
130. Id. at 755, 221 S.E.2d at 440.
131. Id. at 759, 221 S.E.2d at 442. Justices Jordan and Hall dissented, urging that the
Board of Regents enjoyed sovereign immunity. Id. at 765, 221 S.E.2d at 446 (Jordan, J.,
dissenting); id. at 769, 221 S.E.2d at 448 (Hall, J., dissenting).
132. See supra text accompanying notes 75 & 78.
133. See supra text accompanying notes 15 & 22.
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tion was complete. For the State Highway Department, for example, it
was immunity business as usual." "
When an individually crafted directive slightly varied the phraseology,
it sometimes meant "sue and be sued," and it sometimes did not. The
phrase, "capable to plead and to be impleaded," for example, constituted
"historic language" for "sue and be sued." The phrase, "may be sued in
such actions as are permitted by law," for example, did not come close.
When directly confronted with a "sue and be sued" directive in litigation, sometimes the courts would dispose of it, and sometimes they would
not. On occasion, for example, if the court could approach the issue of
liability under "taking or damaging," why bother with "sue and be sued"
in respect to a newly created form of municipal-county government? On
occasion, for example, no matter how tenuous the reach, why not subject
a legislative directive formulated in 1785 to a meaning that was not judicially conceived until 171 years later?
Could any system of legal structure, even one with the resiliency of
Georgia local government law, withstand such vicissitudes?
Poised on the threshold of the 1980s, therefore, lawyers both suing and
defending local government entities shared a recurring nightmare: "Ask
not for whom Knowles knocks: Knowles knocks for thee!"
VII.
Whatever else it may have foretold, the dawning of the new decade did
not signal a lying down together of "sue and be sued" and governmental
immunity. Indeed, at the decade's very inception, the analytical clouds of
uncertainty thickened.
The period's opening controversy brought before the supreme court a
familiar but unsettled issue: that of whether the State Department of
Transportation ("DOT") enjoyed sovereign immunity for breach of con3
tract.135 National Distributing Co. v. Department of Transportation,
37
found the court conceding state power to waive immunity,1 and examining the 1973 statute declaring that DOT "may be sued in 'such actions as
134. See supra text accompanying notes 113-22.
135. National Distrib. Co. v. Department of Transp., 248 Ga. 451, 283 S.E.2d 470 (1981).
136. 248 Ga. 451, 283 S.E.2d 470 (1981). Plaintiff sued DOT, seeking damages for violation of a written agreement termed a "soil easement" under which material for a construction project was to be removed from plaintiff's land. Id. at 451, 283 S.E.2d at 471. Both the
trial court and the court of appeals held sovereign immunity a complete defense to the
action. See National Distrib. Co. v. Departmen-t of Transp., 157 Ga. App. 789, 791, 278
S.E.2d 648, 651 (1981).
137. 248 Ga. at 452, 283 S.E.2d at 471. The court held that power of waiver derived from
court decisions prior to 1974 and from a provision of the state constitution after that date.
Id. at 453, 283 S.E.2d at 471-72. See GA. CONST. art. VI, § 5, para. 1.
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are permitted by law.' "188 A four justice majority"8 " first denied that it
had ever recognized implied waiver of immunity for state liability in contract.4 0 Accordingly, "the statute of 1973 using the language 'such actions
141
as are permitted by law' did not incorporate an implied waiver theory.
Second, the court held, any express waiver the court of appeals may have
invoked in W.L. Cobb Construction Co.,"'2 it had ferreted out of the pre1973 statute empowering the highway department to "sue and be
sued. ' "1 That language, the court reasoned, "cannot be relied upon by
these parties who contracted in 1978, long after its repeal.""', Unwilling
to read the 1973 statute to constitute express waiver, therefore, the court
held sovereign5 immunity to protect the state DOT from liability in breach
4
1

of contract.

Less than four months following its decision in National Distributing
Co., the supreme court confronted another familiar state entity, the
Board of Regents,.4 McCafferty v. Medical College of Georgia'4 7 featured
an action for medical malpractice, allegedly occurring in the University
System's teaching hospital governed by the Board of Regents.,14 Upon
the trial court's dismissal of the action as precluded by sovereign immunity, plaintiffs brought constitutional challenges to the supreme court. 4 '
138. 248 Ga. at 452, 283 S.E.2d at 471 (quoting 1973 Ga. Laws 983).
139. Id. at 454, 283 S.E.2d at 473. Joined by Chief Justice Jordan and by Justices Marshall and Weltner, Justice Gregory authored the court's majority opinion.
140. Id. at 453-54, 283 S.E.2d at 472. "Thus, the law of Georgia as expressed by this
court, did not permit suits for breach of contract against the State in 1973 on the theory of
an implied waiver of the doctrine of sovereign immunity." Id.
141. Id. at 454, 283 S.E.2d at 472 (construing 1973 Ga. Laws 983).
142. See supra text accompanying notes 113-16. The court noted that the court of appeals in Meadows Motors, Inc. v. Department of Admin. Servs., 141 Ga. App. 224, 233
S.E.2d 14 (1977), had repudiated the rule of implied waiver. 248 Ga. at 453, 283 S.E.2d at
472.
143. 248 Ga. at 454, 283 S.E.2d at 472. The supreme court acknowledged its own "express waiver" decision in Busbee v. Georgia Conference, Am. Ass'n of Univ. Professors, 235
Ga. 752, 221 S.E.2d 437 (1975), but emphasized that the decision rested upon language that
could be "equated" to "sue and be sued" and that applied only to the State Board of Regents. See supra text accompanying notes 123-31.
144. 248 Ga. at 454, 283 S.E.2d at 472.
145. Id., 283 S.E.2d at 472-73. Joined by Presiding Justice Hill, Justice Clarke dissented,
arguing the DOT's power to contract constituted an express waiver of immunity. Id. at 455,
283 S.E.2d at 473 (Clarke, J., dissenting). Joined by Presiding Justice Hill, Justice Smith
dissented, arguing the court should treat the DOT in the same fashion as the court treated
counties with respect to liability under authorized contracts. Id. at 456, 283 S.E.2d at 473-74
(Smith, J., dissenting).
0
146. McCafferty v. Medical College of Ga., 249 Ga. 62, 287 S.E.2d 171 (1982).
147. 249 Ga. 62, 287 S.E.2d 171 (1982).
148. Id. at 62, 287 S.E.2d at 172. Plaintiffs alleged that the hospital's negligent treatment of their premature child resulted in the child's permanent disability. Id.
149. Id.at 63, 287 S.E.2d at 172.
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Seeking to sustain the dismissal, defendant urged the court's attention
to events transpiring since its decision some seven years earlier in Busbee
v. American Association of University Professors.150 In Busbee, it will be
recalled, the court had seized upon the language of a 1785 creating statute, 51 equated that language with "sue and be sued," and held it still
applicable to the Board of Regents.' 52 Under Knowles, the court in Busbee then concluded, that express waiver left the Board with no sovereign
immunity 5 s In immediate response to Busbee, the General Assembly enacted a 1976 statute expressly repealing the waiver language of 1785 and
reaffirming sovereign immunity for the Board of Regents.1 54 The 1976
statute, argued defendant in McCafferty, was fatal to plaintiffs' action.
The supreme court in McCafferty was once again as closely divided as
it could be. A four justice majority opinion's' agreed with defendant's
proffered sequence of events, but with one exception. In 1943, the court
asserted, an amendment to the constitution had elevated the Board of
Regents to constitutional status 6' "with its statutory powers and duties
protected by the constitution."' 7 One of those protected statutory powers
was the 1785 provision interpreted to mean "sue and be sued." Succeeding constitutions reinacted the 1943 Amendment,' 8 the court asserted, and thus protected the "sue and be sued" provision from the legislature's 1976 statutory response to Busbee.'5 Accordingly, the court held
that statute an invalid attempt to confer sovereign immunity, which "in
no way prevents the Board of Regents from suing to protect its other
powers and duties or from being sued."' 6 0
As indicated, the court in McCafferty did not speak with one voice;
rather there was an assortment of substantive views. In an important spe150. 235 Ga. 752, 221 S.E.2d 437 (1975).
151. Id. at 754, 221 S.E.2d at 440 (construing 1785 Ga. Laws 560). The language was "a
person in law, capable to plead and be impleaded ..... Id.
152. Id. at 755, 221 S.E.2d at 440.
153, Id.
154. 1976 Ga. Laws 452.
155. 249 Ga. at 69, 287 S.E.2d at 176. Joined by Justices Clarke, Smith, and Gregory,
Presiding Justice Hill authored the court's majority opinion.
156. Id. at 67, 287 S.E.2d at 175 (citing 1943 Ga. Laws 66). "The said Board of Regents
of the University System of Georgia shall have the powers and duties as provided by law
existing at the time of the adoption of this amendment, together with such further powers
and duties as may be hereafter provided by law." Id. (quoting 1943 Ga. Laws 66).
157. Id.
158. GA. CONsT. art. VIII, § 4, para. 1; GA. CONsT. art. VIII, § 4, para. 1.
159. 249 Ga. at 68, 287 S.E.2nd at 176. The court held the 1976 statute "in direct conflict
with our Constitution." Id.
160. Id. The court thus reversed the trial judge's dismissal of the Board of Regents. Id.
at 69, 287 S.E.2d at 176.
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cially concurring opinion, 1 Justice Gregory reverted to analytical square
one to express doubt that the "sue and be sued" phrase "relate[d] at all
to the doctrine of sovereign immunity.'1 2 Rather, those words "can be
construed to merely describe the nature of the entity in question as one
to be recognized as capable of coming into and being brought into our
courts as a party . . . .""' Nevertheless, the justice concurred, "to]nly
that interpretation incorporated into the Constitution concerns us in this
particular case."' "
In a forceful dissent for three members of the court, Chief Justice Jordan also focused upon the meaning of "sue and be sued." 1 6 Whether appearing in statute or constitution, he insisted, those words constituted
neither a "general" nor an "express" waiver of sovereign immunity for
state departments. 1 "6As authority, the Chief Justice relied squarely upon
the court's early decision in Tounsel regarding the State Highway Department. 7 Contrasting the results in Tounsel and National Distributing Co. with those in Busbee and McCafferty, the Chief Justice summarized the impact of "sue and be sued" upon sovereign immunity: "one is
now entitled to sue the State provided you are injured by the 'right'
department.""
The dissent's invocation of Tounsel clearly bothered the justices of the
majority. In later denying defendant's motion for rehearing,"" the court
reached back for an additional substantiating facet: unlike its operation
of a hospital, the state received no revenue from the highway department.
Said the majority in McCafferty: "In Knowles v. Housing Authority, ...
this court distinguished Tounsel, as we do again today, on the basis that
the Highway Department was performing a governmental function for
which it made no charge and received no income or revenue."1' "

161. Id. at 70, 287 S.E.2d at 176 (Gregory, J., concurring specially).
162. Id., 287 S.E.2d at 177.

163. Id.
164. Id. "However, regardless of the interpretation we might now place on these words,
it is clear that our courts have in the past given them the meaning the majority opinion now
gives them." Id.
165. Id. (Jordan, C.J., dissenting). Justices Marshall and Weltner concurred in the dis-

sent. Id. at 73, 287 S.E.2d at 179.
166. Id. at 72, 287 S.E.2d at 178. The dissent would have insisted upon a "specific authorization for a breach of contract or tort negligence claim to be maintained against the
Board of Regents of the University System of Georgia." Id. at 72-73, 287 S.E.2d at 178-79.

167. See supra text accompanying notes 30-44.
168. 249 Ga. at 73, 287 S.E.2d at 179. "This is an anomalous situation which should not

exist." Id.
169. Id. at 74, 287 S.E.2d at 179.
170. Id. (quoting Knowles, 212 Ga. at 734, 95 S.E.2d at 663). Again, the three previous
dissenters, Chief Justice Jordan, Justices Marshall and Weltner dissented. Id. at 70, 287
S.E.2d at 177 (Jordan, C.J., dissenting).
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By early 1982, therefore, the new decade had already dealt traumatically with the supreme court. On two important "sue and be sued" occasions, both. involving state entities, dissention wracked the court. A bare
four to three majority carried the decision in each case; moreover, the two
decisions ran in diametrically contrasting directions. The linch-pin language in National DistributingCo.-"may be sued in such actions as are
permitted by law"' 7 1-did not translate into "sue and be sued," and did
not waive sovereign immunity of the DOT. The linch-pin language in McCafferty-"capable to plead and be impleaded"-did translate into "sue
and be sued," and did waive sovereign immunity of the State Board of
Regents.17 2 That contrast was especially striking in view of the locations
of the crucial formulations. In the first case, the language readily appeared in the existing material statute.173 In the second case, the language
lurked in a 1785 statute, was pulled through myriad reorganizations and
recodifications and, to escape express repeal, was finally frozen into the
constitution.174
Primary intrigue, of course, centered upon the manifested differences
among the justices on the two occasions. Those differences ran deep and,
particularly in McCafferty, surfaced in provocative analytical patterns.
For three justices of the majority, "sue and be sued," once interpreted
into existence, unequivocally pierced the substantive heart of sovereign
immunity. The specially concurring majority justice agreed that the court
had previously so employed the phrase, but counseled reconsideration. 75
"Sue and be sued," he urged, might more appropriately be treated as conferring the subject entity mere procedural passage into the judicial
arena.17 Substantive waiver of sovereign immunity, that justice contended, required a far more explicit and distinctive legislative expression.177 The three dissenting justices tendered bifurcated concerns of both
meaning and consistency.178 First, whatever the affirmative meaning of
"sue and be sued," the phrase was not, they contended, an express waiver
of sovereign immunity.17 ' If, however, waiver was to operate, they protested the holding "that sometimes it does, and sometimes it does not." s0
It was this dissenting protest, in turn, that propelled the majority into
resurrecting the most perplexing and unconvincing distinction of Knowles
171.
172.
173.
174.
175.

248 Ga. at 452, 283 S.E.2d at 471 (quoting 1973 Ga. Laws 983).
249 Ga. at 65-66, 287 S.E.2d at 173-74.
248 Ga. at 452, 283 S.E.2d at 471 (quoting 1973 Ga. Laws 983).
249 Ga. at 65-67, 287 S.E.2d at 174-75.
Id. at 70, 287 S.E.2d at 177 (Gregory, J., concurring specially).

176. Id.
177.
178.
179.
180.

Id.
Id. at 70, 287 S.E.2d at 177 (Jordan, C.J., dissenting).
Id. at 72, 287 S.E.2d at 178.
Id. at 73, 287 S.E.2d at 179.
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itself: that between governmental and revenue-producing entities.'$' This
aisconcerting dichotomy led back to the confounding conclusion that "sue
and be sued" waived sovereign immunity only for "non-governmental"
functions.
Given the divisiveness within the court, as well as the inconclusiveness
of its two modern "sue and be sued" performances, further litigation was
only a matter of time-very little time. Within four months of the supreme court's disposition of McCafferty, the court of appeals decided
Medical Center Hospital Authority v.Andrews." 2
Featuring plaintiff's claim of hospital malpractice against defendant's
claim of sovereign immunity,' 8s Medical Center presented yet again the
most settled question in the unsettling maze. Approaching that question
from the logically predictable perspective, the court1 84 briefly reviewed
prior decisions' s and posited the fresh issue: "whether National Distributing Co.. . . changes the long-standing rule denying sovereign immunity
to hospital authorities."' 18 As the court reviewed the issue, resolution
turned upon the precise import of the material legislative expression. 87
The expression of National Distributing Co. did not equate "sue and be
sued" and thus did not constitute the requisite express waiver of immunity.18 In contrast, the expression controlling both Busbee and McCafferty did translate into "sue and be sued" and, under Knowles, did
amount to an express waiver.189 Because the current version of the Hospital Authorities Law still included the "sue and be sued" directive,' 0 the
court concluded, "Shubert and Hipp are still the controlling decisions on
the issue,"' 9' and defendant hospital authority's sovereign immunity had
82
been waived.

Intriguing in itself, the supreme court treated Medical Center to certio181. Id. at 74, 287 S.E.2d at 179.
182. 162 Ga. App. 687, 292 S.E.2d 197 (1982).
183. Id. at 687, 292 S.E.2d at 198. Plaintiff sought damages for injury to an infant
daughter allegedly burned by a defective incubator that had been supplied by the hospital.
The trial court denied defendant's motion for summary judgment. Id.
184. Id. Presiding Judge Deen authored the court's opinion. Id.
185. Id. at 687-88, 292 S.E.2d at 198 (reviewing Hall, Knowles, Shubert, and Hipp).
186, Id. at 688, 292 S.E.2d at 199 (discussing National Distrib. Co. v. Department of
Transp., 248 Ga. 451, 283 S.E.2d 470 (1981)).
187. Id. at 688-89, 292 S.E.2d at 199 (examining 1973 Ga. Laws 983).
188. Id.
189. Id. at 689, 292 S.E.2d at 199.
190. Id. (citing Hospital Auth. v. Shubert, 96 Ga. App. 222, 99 S.E.2d 708 (1957); Hipp v.
Hospital Auth., 104 Ga. App. 174, 121 S.E.2d 273 (1961)). The court thus affirmed the trial
judge's decision adverse to defendant hospital authority. Id.
191. Id.
192, 1964 Ga. Laws 598 (codified as amended at O.C.G.A. tit. 31, art. 4 (1985 & Supp.
1989)).
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rari.129 Even as of this point in 1982, it appeared, and even with "sue and
be sued" explicitly present, the court still harbored analytical qualms
over the issue. In his customarily straightforward opinion for four of the
six participating justices, 1' Justice Clarke tendered, in the main, a pointby-point aflirmance. 1s9 Carefully positioning the court of appeals' performance against the backdrop of Knowles, the Clarke articulation emphatically denied inconsistency. 1" The crucial distinction between National Distributing Co. and McCafferty, he confirmed, went to the
presence (absence) of express waiver. 19 7 Given the court of appeals' previous treatment of the Hospital Authorities Law, 1 "8the legislature's current
formulation of that statute was dispositive: "we construe the intent of the

General Assembly on reiterating the sue or be sued language to
be an
9
express waiver of sovereign immunity for hospital authorities.'

Medical Center also contained two other judicial views on the issue.'"
First, Justice Gregory concurred with the court's construction of legisla-

tive meaning, but he also, here for the second time, reserved his personal
connotation of "sue and be sued. 201 Instead of a waiver of sovereign immunity, he restated, "I think those words are meant to give the entity in
question the status and capacity to enter our courts. 2 0 2 Second, in a dissent for two justices, Justice Weltner could scarcely have been more succinct: "I dissent because . . . this Court has never adopted, but to the
contrary, has repudiated an implied waiver rule."' 2
Upon the conclusion of Medical Center, the decade.grew strikingly silent on the "sue and be sued" issue in the appellate courts. With both
193. Medical Center Hosp. Auth. v. Andrews, 250 Ga. 424, 297 S.E.2d 28 (1982).
194. Justice Bell did not participate in the decision. Medical Center, 250 Ga. at 426, 297
S.E.2d at 31.
195. Id. at 424-26, 297 S.E.2d at 29-30.
196. Id. at 425, 297 S.E.2d at 29. Responding to defendant's argument of an inconsistency between National DistributingCo. and McCafferty, the court .responded: "We do not
find any such inconsistency." Id.
197. Id. at 426, 297 S.E.2d at 30.
We concluded in McCafferty, therefore, that the sovereign immunity of the Board
of Regents had been waived and that the legislative attempt to repeal the waiver
was ineffective. In National DistributingCompany on the other hand, the sovereign immunity waiver had not been given constitutional status. Thus, the legislature was able to effectively repeal the sovereign immunity waiver.
Id.
198. 1964 Ga. Laws 598 (codified as amended at O.C.G.A. tit. 31, art. 4 (1985 & Supp.
1989)).
199. 250 Ga. at 426, 297 S.E.2d at 30 (affirming the court of appeals decision).
200. Id. at 427, 297 S.E.2d at 31.
201. Id. (Gregory, J., concurring).
202. Id. As for an express waiver, the justice proffered, "[t]he proper words would be:
'Sovereign immunity is hereby waived.'" Id.
203. Id. (Weltner, J., dissenting). Presiding Justice Marshall joined in the dissent. Id.
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forums displaying a rather steadfast consensus concerning a version of
the recent developments, novel approaches to the issue appeared difficult
of formulation and unpromising in result. One of the few instances which
did arise (but not until 1987) illustrated the point.20 4
Hodges v. Effingham County Hospital Authority20 5 featured the familiar complaint of medical malpractice but not the traditional defense of
sovereign immunity.206 Rather, the parties placed in litigation the further
issue of a hospital authority's liability for punitive damages.2 7 Plaintiff
relied upon Medical Center to contend that the "sue and be sued" provision sanctioned such an award; defendant maintained that Medical
Center did not touch the issue. Agreeing with both arguments, the court
of appeals conceded that neither Medical Center nor Knowles dealt with
punitive damages.20 8 Nevertheless, the court reasoned, those decisions
construed the "sue and be sued" directive to impose "the same tort liability upon the respective public body corporate and politic as is imposed
upon a private corporation. ' ' 20 9 Accordingly, the court held that "under
appropriate circumstances a hospital authority may be held liable for punitive damages." ' 0
VIII.
In 1988, without warning, litigation erupted that would cascade a sequence-shattering climax upon the "sue and be sued" saga in Georgia's
state and local government law.2 1' Confirming that the old is ever new,
the controversy in Self v. City of Atlanta2 2 resounded in tort, with plain204. An even more incidental reference to the issue appeared in Marine Port Terminals
v. Georgia Ports Auth., 180 Ga. App. 380, 348 S.E.2d 896 (1986), in which a lessee brought
an action against the Ports Authority for cargo damage resulting from a leaking roof. While
discussing the issue of proper venue, the court of appeals made passing comment on the
"sue and be sued" clause in the material statute, O.C.G.A. § 52-2-4 (1982). That provision,
the court observed, "is merely a waiver of governmental immunity by which the Ports Authority consents to the filing of a suit in the proper forum." 180 Ga. App. at 381, 348 S.E.2d
at 898 (citing O.C.G.A. § 52-2-4 (1982)) (emphasis in original).
205. 182 Ga. App. 173, 355 S.E.2d 104 (1987).
206. Plaintiff alleged that plaintiff's decedent died by virtue of the hospital's negligent
treatment in the emergency room. The jury returned a verdict for the defendant. Id. at 173,
355 S.E.2d at 105-06.
207. Id. at 174-75, 355 S.E.2d at 106-07. Plaintiff charged the trial judge with error in
directing a verdict against punitive damages. Id. at 174, 355 S.E.2d at 106.
208. Id. at 174-75, 355 S.E.2d at 107.
209. Id. at 175, 355 S.E.2d at 107.
210. Id. The court thus reversed the trial judge's grant of a directed verdict on punitive
damages in favor of defendant. Id.
211. Self v. City of Atlanta, 188 Ga. App. 81, 372 S.E.2d 283 (1988).
212. 188 Ga. App. 81, 372 S.E.2d 283 (1988).
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37

tiff seeking damages for injuries sustained from colliding with a municipal
truck. Upon the municipality's admissions of both negligence and liability
insurance coverage of $1,000 per incident, the trial court held sovereign
immunity impliedly waived to that extent. ' " Unsatisfied with the resulting limited judgment, plaintiff sought an avenue to broader municipal responsibility.21 4 Mapping his analytical approach, plaintiff located a provision of the municipal charter empowering the city to "sue and be sued,
and plead and be impleaded in all courts of law and equity and in all
actions whatsoever .
,,.Il By virtue of that provision, plaintiff maintained, the General Assembly had expressly waived the municipality's
sovereign immunity. Upon the trial judge's adverse summary judgment,
plaintiff pursued his plea into the Georgia Court of Appeals.2 1'
The three judges who decided Self agreed that the charter provision
did not operate to waive municipal tort immunity.1 7 Writing the court's
opinion, Judge Benham displayed typical forthrightness in meeting the
issue head-on.2 1 8 Refusing to gloss the obvious tension in results, he took
pains to "readily admit" 19 instances of "sue and be sued" waiver for hospital authorities,'2 0 the Board of Regents,22 ' housing authorities,'222 ports
authorities, 22 3 and the State Highway Department.22 4 Those entities he
designated "quasi-government," a species to be distinguished, he asserted, from other entities denominated "governmental."' 22 As for the latter (which included municipalities), sovereign immunity was "still vi-

213. Id. at 81-82, 372 S.E.2d at 284. For treatment of the liability insurance waiver
movement in Georgia local government law, see Sentell, Georgia Local Government Tort
Liability: The "Crisis" Conundrum, 2 GA. ST. U.L. REv. 19 (1986). See also P. SENTELL,
supra note 13, at 177-88.
214. The judgment was in the amount of $1,000. 188 Ga. App. at 81-82, 372 S.E.2d at
284.
215. 1973 Ga. Laws 2190.
216. 188 Ga. App. at 81, 372 S.E.2d at 283.
217. I.e., the court affirmed the trial judge. Id.
218. Id.
219. Id:, 372 S.E.2d at 284.
220. Id. at 82, 372 S.E.2d at 284 (citing Medical Center Hosp. Auth. v. Andrews, 162 Ga.
App. 687, 292 S.E.2d 197 (1982)). See supra text accompanying notes 182-203.
221. 188 Ga. App. at 81, 372 S.E.2d at 284 (citing Busbee v. American Ass'n of Univ.
Professors, 235 Ga. 752, 221 S.E.2d 437 (1975)). See supra text accompanying notes 123-31.
222. 188 Ga. App. at 81, 372 S.E.2d at 284 (citing Knowles v. Housing Auth., 94 Ga. App.
182, 94 S.E.2d 55 (1956)). See supra text accompanying notes 45-62.
223. 188 Ga. App. at 81, 372 S.E.2d at 284 (citing Marine Port Terminals v. Georgia
Ports Auth., 180 Ga. App. 380, 348 S.E.2d 896 (1986)). See supra note 204 and accompanying text.
224. 188 Ga. App. at 81, 372 S.E.2d at 284 (citing State Highway Dep't v. W.L. Cobb
Constr. Co., 111 Ga. App. 822, 143 S.E.2d 500 (1965)). See supra text accompanying notes
113-16.
225. 188 Ga. App. at 82, 372 S.E.2d at 284.
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brant" and repelled subjugation to the "sue and be sued" directive-2
Writing separately,2 " Judge Pope evidenced his penchant for thoroughness by offering a more elaborate resolution of the "apparent inconsistency. 2 2' That resolution, he insisted, must be deduced from an enlightened understanding of the Georgia municipality's peculiar but innate
legal posture."' From early case law through later codification, municipalities have traditionally been liable "[f]or neglect to perform or improper or unskillful performance of their ministerial duties ....,"230 Additionally, municipal liability in nuisance and eminent domain are staples
of adjudication. "In short," Judge Pope summarized, "it has long been
the rule that municipal corporations can sue and be sued. ' 231 The "sue
and be sued" charter directive, he accordingly concluded, referred not to
a waiver of immunity, but simply "to those situations in which, histori82
cally, the doctrine of municipal immunity has not been applied.
Understandably dissatisfied with both approaches in the court of appeals, plaintiff applied for a writ of certiorari that the supreme court
granted almost two months later.2 3 Self V.City of Atlanta2 " had thus
returned to the Georgia Supreme Court, in 1989, the precise conceptual
face-off upon which that court had defaulted 107 years earlier.235 Appar226. Id.
227. Id. at 83, 372 S.E.2d at 285 (Pope, J., concurring specially). Presiding Justice McMurray concurred in Justice Pope's special concurrence. Id. at 84, 372 S.E.2d at 286.
228. Id. That is, "the apparent inconsistency between the 'sue and be sued' language
contained in the city's charter and the sovereign immunity which is granted to municipal
corporations of this state." Id.
229. Id.
230. O.C.G.A. § 36-33-1 (1987). Justice Pope, took pains to point out that after Self, the
statutory formulation was prefaced by a declaration in which "the General Assembly, except
as provided in this Code section, declares it is the public policy of the State of Georgia that
there is no waiver of the sovereign immunity of municipal corporations of the state and such
municipal corporations shall be immune from liability for damages." 188 Ga. App. at 84 n.1,
372 S.E.2d at 285 n.l (citing O.C.G.A. § 36-33-1(2) (1987)) (emphasis supplied by Judge
Pope). Said the Justice: "I construe the 'except as provided in this Code section,' language
of O.C.G.A. § 36-33-1 to mean that should the legislature choose to exercise that [waiver]
authority, it will expressly so provide in the provision of that section." Id.Such a construction would further defuse the waiver significance of any "sue and be sued" provisions of
individual municipal charters.
231. 188 Ga. App. at 84, 372 S.E.2d at 286.
232. Id.
233. The court of appeals denied rehearing on July 28, 1988, and the supreme court
granted certiorari on September 16, 1988. Id.at 84, 372 S.E.2d at 283.
234. 259 Ga. 78, 377 S.E.2d 674 (1989).
235. See Collins v. Mayor of Macon, 69 Ga. 542 (1882). Although, as earlier observed, in
Collins the court failed to acknowledge the presence of the "sue and be sued" provision in
the municipal charter, years later, in Knowles, the court conceded the presence of the provision and confirmed its decision on the issue. See supra text accompanying notes 45-62.
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ently the issue was no more palatable this century either: the court
held
23
the case without announcing a decision for six additional months.
Belying the blatant difficulty of the issue, however, when the court
eventually unfurled its determination, unanimity was marred by the dissent, without opinion, of only one justice. 37
Writing for the court, Justice Bell's opinion was characteristically crisp,
clear, and brief. 238 Unflinchingly, he immediately focused analytical attention upon the waiver impact of the explicit "sue and be sued" provision.2 8' On that question, and in "various cases," he unqualifiedly conceded, "this court has reached different results."""0
In an approach stressing correction over self-serving justification 24 1 the
court reported its "careful reconsideration" of past cases as well as the
true meaning of "sue and be sued. 2 42 That language, it was now convinced, "should be read as providing an entity with the status and capacity to enter courts, and not as waiving sovereign immunity."24
Eschewing retreat to the context of the litigation before it, the court
emphasized the universality of its change of analytical heart. "We now
hold that in any instances in which an entity is given the power 'to sue
and be sued' that language means only that the entity has the status and
capacity to enter our courts, and does not signify a waiver of sovereign
immunity against suit."2 4 4 Finally, the court left no lingering uncertainty

concerning the effect of its new view upon its old decisions. "Any cases
24
that hold to the contrary," the court declared, "are hereby overruled.
By dint of its 1989 decision in Self, therefore, the Georgia Supreme
236. The court granted certiorari on September 16, 1988, and announced its decision on
March 15, 1989. 259 Ga. at 80, 377 S.E.2d at 674.
237. Justice Smith dissented without opinion. Id., 377 S.E.2d at 676 (Smith, J.,
dissenting).
238. Id. at 78, 377 S.E.2d at 675. As did Justice Pope in the court of appeals, Justice Bell
took note of the fact that he was not considering the later enacted O.C.G.A. § 36-33-1(a)
(1987). The ramifications of that reservation, if any, await future explication.
239. 259 Ga. at 79, 377 S.E.2d at 675.
240. Id., 377 S.E.2d at 676. He noted the illustrative contrast between the decisions in
Tounsel and Medical Center. Id. at 80, 377 S.E.2d at 676.
241. "The list of opinions interpreting language of this type is long, and for our present
purposes we need not recapitulate and analyze them." Id.
242. Id.
'243. Id. "Cf. the special concurrences of Justice Gregory in McCafferty ...and Medical
Center Hosp. Auth .... " Id.

244. Id.
245. Id. Thus, "the 'sue and be sued' language of the . . .charter is not effective to
waive the city's immunity." Moreover, "inasmuch as our analysis in this case has reached
the same result as did the Court of Appeals-a determination that the 'sue and be sued'
language does not waive the city's sovereign immunity-we affirm the judgment of the
Court of Appeals in that regard." Id.
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Court lowered the curtain on an analytical set-off that had reared its
countenance as early as 1882, and upon which the court itself conferred
credibility in 1956. The conceptual clashings of amenability and immunity had reverberated discord down through the annals of Georgia local
government law. Self illustrates the dramatic capacity of the common law
process, however traumatic the immediate effects, to accommodate its
own imperfections.
Evaluation invites one last historical glance.
IX.
Initially, the conundrum appeared one of sheer oddity, a potpourri of
paradox. Legislative imposition of amenability to suit, directed toward a
governmental entity, generated instant gridlock in assimilation. The result was a judicial exercise so enigmatically futile as to beg for either failure of acknowledgement or arbitrary evasiveness. Early on, the Georgia
Supreme Court engaged both tactics. For municipalities (Collins), the
court omitted reference to the charter directive of amenability; 24s for
counties (Millwood) and state entities (Tounsel), the court acknowledged
the directive but simply refused to unleash its implications. 2 47
Then, in 1956, the court decided Knowles v. Housing Authority.248 For
reasons that to this day remain murky, the court relaxed its guard, and
amenability's nose was under the tent of immunity. Knowles' articulated
logic constituted a model of analytical oscillation. Primary reliance upon
the "sue and be sued" directive obviously required reference to prior instances of nonreliance. Those the court distinguished by tendering conflicting concerns over the nature of the defendant housing authority.2"
Considered as both humane in purpose and remunerative in results, the
entity must be held accountable for its wrongs. The proverbial floodgates
yawned ominously.
Over roughly the next three decades, the progeny of Knowles unfolded
tumultuously in both appellate courts. The resulting judicially constructed maze offered an approach for every taste. For example, when the
legislative amenability directive did not precisely track "sue and be sued"
phraseology, assimilation may or may not have been forthcoming. When
"sue and be sued" was indelibly present, it may or may not have drawn
the court's primary focus for deciding the case. When "sue and be sued"
was both present and judicially engaged, it may or may not have over246. Collins v. Mayor of Macon, 69 Ga. 542 (1882).
247. See Millwood v. DeKalb County, 106 Ga. 743, 32 S.E. 577 (1899); Tounsel v. State
Highway Dep't, 180 Ga. 112, 178 S.E. 285 (1935).
248. 212 Ga. 729, 95 S.E.2d 659 (1956).
249. Id. at 729, 95 S.E.2d at 659.
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come the immunity of the particular entity in issue. Seemingly, the evolution was bereft of both compass and rudder; manifestly, these were turbulent times in Georgia local government law.
The issue broke with renewed intensity upon the new decade. Indeed,
by early 1982 the dynamic duo of National Distributing Co. and McCafferty had decimated any semblance of consensus within the supreme
court. Merely construing the presence of the magic phrase was problematic; the effect of the directive, once construed, invited analytical bedlam.
A contrived majority would permit "sue and be sued" to pierce immunity
but, when pressed, would confoundingly limit that result to entities of
"non-governmental" complexion. A substantial minority would deny the
directive the effect of immunity waiver, insisting instead upon explicit
legislative declaration. Rejecting the nongovernmental function rationale,
the minority viewed the majority's application of waiver to be completely
haphazard. ' 50 Still another view emerged from the morass, advocating a
fresh approach to the original meaning of "sue and be
sued"-emphasizing capacity to enter courts rather than liability for
2
wrongs. Finally, with a convulsive shudder in Medical Center,
both appellate courts reaffirmed "sue and be sued" waiver of hospital authority
immunity, and, still in 1982, a foreboding silence settled upon the
decade."'
Self v. City of Atlanta 55 shattered that silence. An automobile collision
heard 'round the local government world, the controversy was clear on at
least two points. First, the individualized "sue and be sued" legislative
directive was explicit; no construction was required. 5 ' Second, that directive could not (as in 1882) be ignored; plaintiff tendered a compelling argument of waiver, including all the right analogies. 25 5 One other aspect of
Self appeared obvious: plaintiff's argument touched the judicial conscience. If waiver was not to prevail, its proponent deserved at least a
reasoned response.

250. 249 Ga. at 71, 287 S.E.2d at 177.
In trying to understand the circuitous reasoning of the majority opinion, I am
reminded of the nursery rhyme, "Here we go round the mulberry bush, the
mulberry bush, so early in the morning (new year)." One has only to read the
recent opinions of this court ... plus the other authorities cited in the well-prepared briefs of the parties and amicus, to recognize the mishmash which we have
gotten into regarding the doctrine of sovereign immunity,

Id.
251. Medical Center Hosp. Auth. v. Andrews, 162 Ga. App. 687, 292 S.E.2d 197 (1982),
aff'd, 250 Ga. 424, 297 S.E.2d 28 (1982).
252. 162 Ga. App. at 687, 292 S.E.2d at 197.
253. 188 Ga. App. 81, 372 S.E.2d 283 (1988), aff'd, 259 Ga. 78, 377 S.E.2d 674 (1989).
254. 188 Ga. App. at 82, 372 S.E.2d at 284.
255. Id.
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The court of appeals did what the court of appeals could do. Agreeing
upon no waiver of immunity, the court's response yielded two efforts at
reason. " " Based purely upon precedent, the Benham approach was unassailable: confess the confusion, and put the best light possible upon the
"governmental" complexion rationale. " ' Alternatively, the Pope effort
constituted a thoughtful exercise in reconciliation: given the historical legal posture of municipalities, the directive went to pre-existing instances
2
of liability and not at all to waiver of immunity. "
When the petition for certiorari arrived, therefore, it presented the supreme court with a vista of opportunities. Although requiring eight
months to do so, the court marshalled more unanimity on the issue than
it had achieved in many years.2 5 ' Likewise concluding no waiver, the supreme court, to its credit, refused to exacerbate the confusion. Rather,
Justice Bell's opinion capitulated on precedent and expressly announced
a reconsidered "correct view" on the meaning of "sue and be sued."2 0
Forsaking all others, the court explicitly embraced the innovative position
first advanced seven years earlier by Justice Gregory " 1 Under that view,
the directive signifies nothing at all about sovereign immunity, but means
only that the subject entity can enter the state courts.
Of the Self results most clearly and immediately requiring attention,
three might, in conclusion, be briefly noted.
First, the "correct view" of Self was obviously at odds with a number of
prior decisions. Equally evident, those cases would, at least on the point
of waiver, be decided in reverse fashion were they to arise today. The
22
fountain-head decision was, of course, Knowles v. Housing Authority.
As recounted, however, the Knowles progeny is an erratically constructed
maze and, perhaps for this reason, the court in Self took no chances.
Rather than risk enumerating those instances of faded splendor, the
court's waiver-seeking missile of annihilation ran more pervasively to
"any cases" holding to the contrary. Apparently, therefore, identification
of the devalued judicial currency will occur as the occasions demand and
will begin, at least, in the (hopefully wary) eye of the beholder.26

256, See Self v. City of Atlanta, 188 Ga. App. 81, 372 S.E.2d 283 (1988).
257. Id. at 81, 372 S.E.2d at 283.
258. Id. at 83, 372 S.E.2d at 285.
259. 259 Ga. at 80, 377 S.E.2d at 676.
260. Id., 377 S.E.2d at 675.
261. Id. at 82, 377 S.E.2d at 676.
262. 212 Ga 729, 95 S.E.2d 659 (1956).
263. Of the cases mentioned in this Article, those overruled by Self, on the point of
waiver, appear to include the following: Knowles v. Housing Auth., 212 Ga. 729, 95 S.E.2d
659 (1956); Hospital Auth. v. Shubert, 96 Ga. App. 222, 99 S.E.2d 708 (1957); Hipp v. Hospital Auth., 104 Ga. App. 174, 121 S.E.2d 273 (1961); Griffin-Spalding County Hosp. Auth. v.
Radio Station WKEU, 240 Ga. 444, 241 S.E.2d 196 (1978); Morman v. Board of Educ., 218
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Second, should the General Assembly ever again desire, either particularly or generally, to waive sovereign immunity expressly, phraseology
more explicit than the "sue and be sued" directive would obviously be
required. Justice Gregory, the retroactive architect of the court's "correct
view" of "sue and be sued" itself, has opined that "[tihe proper words
would be: 'Sovereign immunity is hereby waived.' "264 If indeed this
proves to be the substance of the matter, an additional inquiry may arise
over statutory location. That is to ask, in order to be effective, in what
statutory context must the "proper words" be ensconced? In respect at
least to municipalities, this may be the issue most directly implicated by
Self's reservations. As observed, both Judge Pope, in the court of appeals,
and Justice Bell, in the supreme court, took pains to emphasize that the
case was not decided in light of the subsequently-effective statutory language: "(a) Pursuant to Article IX, Section II, Paragraph IX of the Constitution of the State of Georgia, the General Assembly, except as provided in this Code section, declares it is the public policy of the State of
Georgia that there is no waiver of the sovereign immunity of municipal
corporations of the state and such municipal corporations shall be immune from liability for damages . ...

"11

Judge Pope, for one, views

such language to require that if the legislature chooses to effect express
waiver, "it will expressly so provide in the provisions of that section." 6
Under this view, location emerges as a pivotal waiver concern.
Finally, at least preliminary inquiry might be directed to the new and
"correct" meaning of the historic language "sue and be sued." If not a
waiver of sovereign immunity, what then is the phrase's impact upon any
entity to which it is directed? In the only attention devoted to the point
in Self itself, the supreme court instructed that "sue and be sued" now
means "only that the entity has the status and capacity to enter our
courts ....
,,"e1Obviously, the initial analytical reaction to that instruction is a concern for the entity whose statutory genesis does not contain a
Ga. 48, 126 S.E.2d 217 (1962); Eastwind Developers, Ltd. v. Board of Educ., 238 Ga. 587,
234 S.E.2d 504 (1977); State Highway Dep't v. W.L. Cobb Constr. Co., 111 Ga. App. 822, 143
S.E.2d 500 (1965); Busbee v. Georgia Conference, Am. Ass'n of Univ. Professors, 235 Ga.
752, 221 S.E.2d 437 (1975); McCafferty v. Medical College of Ga., 249 Ga. 62, 287 S.E.2d 171
(1982); Medical Center Hosp. Auth. v. Andrews, 162 Ga. App. 687, 292 S.E.2d 197 (1982);
Medical Center Hosp. Auth. v. Andrews, 250 Ga. 424, 297 S.E.2d 28 (1982); Hodges v. Ef-

fingham County Hosp. Auth., 182 Ga. App. 173, 355 S.E.2d 104 (1987).
264. Medical Center Hosp. Auth. v. Andrews, 250 Ga. 424, 427, 297 S.E.2d 28, 31 (Gregory, J., concurring).
265. O.C.G.A. § 36-33-1(a) (1987).

266. Self v. City of Atlanta, 188 Ga. App. 81, 84 n.1, 372 S.E.2d 283, 285 n.1 (1988)
(Pope, J., concurring specially). Justice Bell reserved the matter, but did not offer a view.
Self v. City of Atlanta, 259 Ga. 78, 79 n.1, 377 S.E.2d 674, 676 n.1 (1989).

267. Self v. City of Atlanta, 259 Ga. 78, 80, 377 S.E.2d 674, 676 (1989).

MERCER LAW REVIEW

[Vol. 41

"sue and be sued" directive. Does that entity not possess "the status and
capacity to enter our courts?" If it does, then the statute's "sue and be
sued" directive is rendered superfluous, flying in the teeth of the general
maxim of statutory construction. Additionally, the court's crucial accomplishment in Self is exposed as a meaningless one.
If, on the other hand, the noted entity does not possess "the status and
capacity to enter our courts," then who can foretell the revolutionary
ramifications of Self? In order simply to project the potential predicament, inquiry might focus upon recently granted municipal charters. Of
the fourteen new charters issued during one recent regular session of the
General Assembly,2 68 only two provided that the subject municipality can
"sue and be sued." 269 Although the other charters contain other language
that may be equated with "sue and be sued, 's2 0 the equation exercise itself bodes an unappealing prospect for new (litigated) episodes of statutory construction.
X.
The law's fascinations are endless.

268. As of this writing, the 1988 session was the most recent for which the session laws
had been issued.
269. See 1988 Ga. Laws 3712 (City of Millen); 1988 Ga. Laws 4961 (City of Norcross).
270. "[C]onstituted and declared a body politic and corporate . .. ." 1988 Ga. Laws
4121 (City of Dallas); 1988 Ga. Laws 4240 (City of Mansfield); 1988 Ga. Laws 4341 (City of
Irwintown); 1988 Ga. Laws 4375 (City of Gordon); 1988 Ga. Laws 4515 (City of Franklin);
1988 Ga. Laws 4549 (City of Emerson); 1988 Ga. Laws 4781 (City of Talmo); 1988 Ga. Laws
4827 (City of Loganville); 1988 Ga. Laws 5311 (City of Waleska). "[Mlay bring and defend
actions, and plead and be impleaded in all courts of law and equity and in all actions whatsoever ... ." 1988 Ga. Laws 4202 (City of Butler); 1988 Ga. Laws 4314 (City of Scotland).
May "bring and defend actions .... " 1988 Ga. Laws 4409 (City of Forest Park).

